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HOUSE  OF  LORDSr 

'  ENGLISH  AND  IRISH  APPEALS. 


[Law  Reports,  7  House  of  Lords,  481.] 
March  2,  1876. 

♦Sir  H.  Meux  and  the  Committees  of  his  Estate,  [481 
Appellants ;  and  Henry  Jacobs,  Respondent. 

BUU  of  Sale  Act  (17  db  18  Vid,  e,  Z^)-'M(>rtgag»--'Fi3Btar»---Bankriqptcy, 

The  Bills  of  Sale  Act  (17  <fc  18  Yict  c.  86)  declares,  hy  the  interpretation  clause, 
fixtures  to  be  "  personal  chattels,"  but  makes  them  so  only  for  particular  purposes, 
Buch  as  are  therein  described,  and  not  for  all  purposes  and  under  all  circumstances 
whatever. 

Per  Lord  Selbornb  :    Observations  on  the  effect  of  an  interpretation  clause. 

A  mortgage  of  premises  will  pass  the  fixtures  upon  the  premises.  A  morteaee  of 
a  lease  made  by  the  lessee  will  carry  the  fixtures  of  that  property  which  is  m  lease, 
Rud  the  power  to  remove  which  fixtures  was  in  the  tenant.  Fixtures  attached  by  the 
mortgagor  to  the  property  after  the  date  of  the  mortgage,  will  also  (unless  under 
special  stipulations)  pass  to  the  mortgagee. 

There  is  no  difference  in  this  respect  between  a  mortgage  in  fee  by  a  fireeholder 
and  a  mortgage  by  way  of  assignment  of  a  term  by  a  leaseholder. 

The  act  is  intended  to  operate  in  cases  between  an  assignee  of  chattels  and  cred- 
itors represented  by  the  assignee  in  bankruptcy,  or  between  the  assignee  of  chattels 
and  an  execution  creditor. 

Pot  Lord  Hatherlet  :  As  to  chattels  attached  to  the  property  subsequentiy  to 
the  deposit  of  the  lease,  the  mortgagee  of  the  lease  stood  in  the  same  .position  as  his 
mort^isor,  and  those  things  when  attached  to  the  fireehold  passed  during  the  interest 
that  still  remained  in  the  lease. 

A.  was  the  lessee  of  a  public  house.  On  obtaining,  in  1869,  from  M.  a  loan  of  £800, 
he  deposited  the  lease  with  M.,  together  with  a  memoradum  reciting  that  it  was  de- 
posited as  security  for  the  loan,  and  for  any  money  that  might  become  due  to  M. 
for  goods  sold,  and  for  the  expense  of  "  insuring  the  premises  and  the  fixtures  and 
fittings  therein"  from  fire,  and  the  memorandum  also  contained  an  undertaking  to 
execute,  when  required,  a  lee;al  mortgage.  In  April,  1878,  A.  borrowed  a  sum  of 
£56  from  J.,  and  ^ave  J.  a  bill  of  sale  of  the  fixtures  and  fittings.  J.  afterwards  put 
a  man  in  possession  and  advertised  the  fittings  for  sale.  M.  thereon  filed  a  bill  to 
restrain  the  sale : 

Hdd^  that  the  equitable  mortgage  effected  in  1869  passed  the  fixtures  and  fittings, 
and  did  not  require  registration  under  the  Bills  of  Sale  Act  (17  &  18  Vict.  c.  86)  to 
give  it  effect  as  to  them. 

In  1869  James  Allen  was  possessed,  of  the  lease  of  a  honse 
called  tlie  White  Swan,  in  rark  Street,  Grosvenol-  Square, 
13  Eng.  Rep.  1 
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which  he  held  for  the  resi(iii^  of  a  term  of  iiCty-six  years 
from  the  24th  of  MarclCi82*4,  and  to  the  fittings  and  tix- 
482]  tures  therein. ^•^S^fn^  in  want  of  *money  for  the  pur- 

Sose  of  carrying  on  his  business,  he  obtained  from  Messrs. 
[eux  &  Co.,  uppn  Ihe  11th  August,  1869,  a  loan  of  £800, 
and,  as  secui^  for  its  payment,  deposited  tliis  lease,  and 
also  executedr**a'  deed-poll,  dated  on  that  day,  whereby  he 
acknowledge^  the  deposit  of  the  said  lease  as  security  for  the 
payippAt  Qi  the  loan,  with  interest  at  6  per  cent.,  and  also 
lor.tliT^.payment  of  such  other  debts  as  then  were,  or  should 
tfi*eieafter  become,  due  to  the  said  firm  from  him  for  goods 
sold,'  or  money  lent,  or  for  insuring  the  premises,  fixtures, 
and  fittings  therein  against  damage  by  fire,  or  upon  any 
other  account  whatever;  and  he  undertook  to  execute  on 
demand  a  legal  mortgage  of  the  premises. 

On  the  ITth  of  April,  1873,  Allen  executed  and  delivered 
to  Jacobs  a  bill  of  sale  whereby,  in  consideration  of  a  loan 
of  £55,  he  assigned  to  Jacobs,  his  assigns,  &c.,  all  the  goods, 
chattels,  property,  and  effects  mentioned  in  the  schedule 
thereto,  and  all  other  the  goods  and  chattels  then  in  and 
about  the  premises,  to  hold  the  said  goods  and  chattels, 
property  and  effects,  atid  other  the  premises  thereby  assigned, 
for  securing  payment  of  the  said  £55,  and  he  appointed  the 
respondent  his  attorney  for  that  purpose ;  and  power  to  en- 
ter and  take  the  goods  and  to  sell  them  was  expressly  given. 
Among  the  things  mentioned  in  the  schedule  to  this  inden- 
ture were  "bar  fittings  and  fixtures — gas  fittings  throughout 
the  house." 

On  the  7th  November,  1873,  there  being  then  due  to  the 
firm  of  Meux  &  Co.  a  sum  of  £864  16^.  3d,,  Allen,  according 
to  his  undertaking  in  the  deed-poll  of  August,  1869,  executed 
to  the  trustees  of  the  estate  of  Sir  H.  Meux  a  mortgage  of 
the  premises  called  the  White  Swan,  and  all  the  premises 
demised  by  the  lease,  with  their  appurtenances,  togetner  with 
the  lease  and  all  benefit  of  licenses,  &c. 

In  this  mortgage  no  mention  was  made  of  fixtures.  The 
fixtures  and  fittings  in  the  house  consisted  partly  of  what 
had  been  there  before  the  date  of  the  deed-poll,  and  partly 
of  those  which  had  been  added  subsequently. 

Default  having  been  made  in  payment  of  the  £55,  Jacobs 
sent  a  broker,  who,  on  the  29th  of  October,  1873,  entered  and 
took  possession  of  the  fittings  and  fixtures.  This  fact  coming 
to  the  knowledge  of  the  appellants,  they,  on  the  13th  of  No- 
vember, filed  a  bill  in  chancery,  setting  forth  the  deposit  of 
483]  the  deeds,  and  the  ^subsequent  execution  of  the  mort- 
gage, and.  prayed  that  Jacobs  might  be  restrained  from  sell- 
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ing.  Answers  and  aflSdavits  having  been  put  in,  the  case 
came  on,  as  on  motion  for  a  decree,  on  the  22d  of  Januarjr, 
1874,  before  the  Master  of  the  Rolls,  when  his  honor  dis- 
missed the  plaintiffs'  bill  with  costs  (*). 

This  was  an  appeal  against  that  decision. 

Mr.  Fischer^  Q.C.,  and  Mr.  C.  H.  Freeling^  for  the  appel- 
lants :  Neither  the  equitable  mortgage  created  in  favor  of 
the  appellants  by  the  deposit  of  the  lease,  nor  the  subsequent 
execution  of  the  legal  mortgage,  required  registration  in  order 
to  perfect  the  appellants'  title  to  the  premises  and  the  fix- 
tures there.  In  the  first  place,  as  is  now  known,  there  was  no 
registered  bill  of  sale  wmch  could  be  set  up  in  opposition  to 
their  title.  In  the  next  place,  the  bill  of  sale  was  itself  ab- 
solutely valueless ;  it  purported  to  assign  to  the  respondent 
what  had  already  passed  iby  the  mortgage,  and  had  become 
vested  in  the  appellants.  A  lessee,  while  he  continues  tes- 
see,  may  remove  trade  fixtures,  and  may  therefore  dispose 
of  them  by  mortgage  of  the  premises  on  which  they  are 
placed,  and,  when  they  pass  as  incident  to  the  mortgage, 
they  are  not  personal  chattels,  which  require  for  their  trans- 
fer registration  under  the  Bills  of  Sale  Act.  That  act  in  no 
way  affects  this  case.  Ex  parte  Daglish  (')  does  not  govern 
it,  for  there  the  fixtures  were  made  the  subject  of  specific 
conveyance,  and  the  power  to  sell  them  was  specially  given, 
and  so  far,  but  only  so  far,  as  the  deed  operated  as  an  as- 
signment of  trade  fixtures,  it  was  held  to  require  registration 
under  the  Bills  of  Sale  Act.  Besides,  the  contest  there  was 
between  the  unregistered  mortgagee  and  the  trustee  under  a 
liquidation — in  other  words,  a  bankruptcy — to  meet  which 
case  the  act  was  specially  created.  There  is  no  such  contest 
here.  In  Begbie  v.  FenvdcJc(^)  the  two  opposing  creditors 
held  the  same  form  of  security,  and  he  who  first  registered 
his  security  *of  course  obtained  the  priority.  In  no  [484 
respect  is  either  of  those  cases  like  the  present.  A  mortgage 
of  premises  carries  with  it,  as  incident  to  it,  the  fixtures  that 
are  upon  them ;  that  is  so  whether  the  mortgagor  is  the  free- 
holder, or  a  tenant  for  a  term  of  years ;  Mather  v.  Fraser  (') 
really  establishes  that  doctrine.  The  mortgage  which  car- 
ries with  it  the  fixtures  on  the  premises,  is  not  a  bill  of  sale 

(^)  It  appeared  that,  from  the  manner  mort^?age  of  the  premises  as  to  passing 

in  which  the  case  had  heen  presented  to  the  fixtures  and  fittings  therein,  and  on 

his   honor,  he  believed  that  the  assign-  the  question  whether  a  registration  of  it 

ment  to  Jacobs  had  been  duly  registered,  was  necessary  for  that  purpose, 
and  he  so  stated  in  his  judgment ;  but  in        (*)  Law  Rep.,  8  Ch.  Ap.,  1072. 
fact  there  had  not  been,  as  to  any  of  the        (*)  Law  Rep.,*  8  Ch.  Ap.,  1076,  n. 
instruments,  any  registration  at  all.    The        (^)  2  K.  <fe  J.,  536 ;  25  L.  J.  (Ch.)  861. 
case  wod  now  argued  on  the  effect  of  a 
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of  those  fixtures  within  thB  meaning  of  the  Bills  of  Sale 
Act,  nor  are  fixtures  passing  under  such  a  mortgage  "per- 
sonal chattels"  within  the  contemplation  of  that  act.  Tney 
are  "chattel  interests  in  real  estates"  which  are  expressly 
excepted  from  its  operation. 

The  respondent  is  not  within  any  description  of  the  per- 
sons in  whose  favor  the  statute  avoids  an  unregistered  bill 
of  sale. 

Mr.  Edwin  Ward^  for  the  respondent :  These  were  trade 
fixtures,  and  would  not  pass  by  a  mortgage  of  the  premises 
themselves ;  and  they  were  not  specifically  included  in  the 
mortgage  of  August,  1869.  Allen  therefore  had  full  power 
to  dispose  of  them,  bv  assignment,  as  he  did  dispose  oi  them 
to  the  respondent.  6ut,  if  it  is  said  that  they  did  pass  by 
the  original  mortgage,  then  they  must  have  passed  as  per- 
BOBal  chattels,  for  the  act  (17  &  18  Vict.  c.  36)  in  the  inter- 
pretation clause  expressly  declares  that  "goods,  fixtures, 
and  other  articles  capable  of  complete  transfer  by  delivery," 
shall  be  deemed  personal  chattels,  and,  being  personal  chat- 
tels, the  transfer  of  them  brought  them  within  the  operation 
of  the  Bills  of  Sale  Act,  and  the  transfer  of  them  required 
registration.  The  transfer  not  being  registered  they  were 
liable  to  be  seized  by  an  execution  creditor,  for  the  act  makes 
void  an  unregistered  transfer  as  "against  every  person  on 
whose  behalf  process  of  execution  shall  have  been  issued." 
Sx  parte  Daglish  (*),  Fenwicic  v.  Begbie  ('),  and  Hawtrey  v. 
Butlin{*)j  are  expressly  in  point.  In  the  last-named  case 
there  was,  as  there  is  here,  a  mortgage  by  way  of  demise ; 
yet  the  indenture,  being  also  an  assignment  of  fixtures,  was 
held  to  be  within  the  Bills  of  Sale  Act  and  to  require  regis- 
tration. So  that  either  the  fixtures  do  not  pass  by  the 
485]  *mortgage,  and  then  the  tenant  may  assign  them  and 
his  assignee  may  take  possession  of  them  ;  or  they  do  pass 
by  the  mortgage,  and  then,  being  personal  chattels  within 
the  wotds  of  the  statute,  the  transfer  of  them  requires  regis- 
tration. [Lord  Selborne  referred  to  Mather  v.  Fraser  (').] 
In  that  case  the  land  mortgaged  was  freehold  ;  here  the  sub- 
ject of  the  mortgage  was  the  residue  of  a  term  of  years,  and 
there  is  a  great  distinction  between  what  will  pass  in  the  one 
case  and  in  the  other.  Vice-Chancellor  Wood  in  his  judg- 
ment there  expressly  referred  to  that  distinction  as  affecting 
trade  fixtures,  and  even  as  affecting  such  things  as  were  not 
really  affixed  to  the  soil,  but  by  their  own  weight  and  size 
seemed  to  be  attached  to  it.     Efere  the  fixtures  and  fittings 

0)  Law  Rep.,  8  Ch.  Ap.,  1072.  (»)  Law  Rep.,  8  Q,  B.,  290. 

O  Law  Rep.,  8  Ch.  Ap.,  1076,  n.  («)  2  K.  &  J.,  636 ;  26  L.  J.  (Ch.),  361. 
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especially  named  in  the  bill  of  sale  were  entirely  such  as 
would  corae  under  the  words  of  the  act  as  "personal  chat- 
tels." If  so,  then  the  deed-poll  under  which  tney  were  now 
claimed,  must,  as  to  them,  be  void,  for  it  was  not  registered, 
and  not  being  registered  the  fixtures  must  be  treated  as  con- 
tinuing in  the  order  and  disposition  of  the  tenant,  as  being 
capable  of  being  assigned  by  hiiii  to  a  creditor,  and  as  being 
subject  to  be  taken  and  sold  bv  that  creditor.  Boyd  v. 
Skorrock  (*),  where  a  mortgage  of  a  mill,  held  on  lease,  in 
which  there  were  trade  fixtures,  was  held  to  pass  the  fix- 
tures without  registration,  cannot  be  supported.  In  Hoi- 
land  V.  Hodgson  (")  the  mortgagor  was  the  owner  in  fee,  the 
fixtures  consisted  of  machinery  really  affixed  to  the  free- 
hold, and  were  held  to  pass  by  the  mortgage  of  the  mill  as 
part  of  the  realty ;  the  question  there  was  in  fact  determined 
on  those  special  circumstances.  That  case  could  not  be  ap- 
plied to  one  where,  as  here,,  the  mortgage  was  by  a  mere 
termor,  and  the  fixtures  were  entirely  oi  a  temporary  nature 
and  use,  which  fixtures  any  tenant  might  at  his  pleasure 
disuse  or  remove.  It  cannot  be  said  that,  as  a  rule,  what 
are  called  fixtures  must  be  treated  as  absolutely  incidental 
to  the  premises  to  which  they  are  attached.  Trade  fixtures 
certainly  are  not  so.  In  many  cases  their  value  might  ex- 
ceed the  value  of  the  premises  themselves.  This  was  recog- 
nized in  Begbie  v.  Fenwick  ("),  where  the  Vice-Chancellor 
said:  ''For  the  purpose  of  my  decision  I  am  *bound  [486 
to  say  that,  considering  the  enormous  value  of  machmerv 
for  the  purposes  of  trade,  as,  for  instance,  in  a  cotton  mill, 
I  entertain  very  considerable  doubt  whether  a  mere  convey- 
ance of  the  land  or  an  assignment  of  the  building  for  the 
residue  of  the  term,  with  the  appurtenances  (nothing  being 
said  about  the  fixtures),  would  oe  sufficient  to  pass  the  fix- 
tures." And  in  £lx  parte  Daglish  (')  Lord  Justice  Jamea 
said :  "In  the  case  of  a  freeholder  he  has  exactly  the  same 
interest  in  everything  attached  to  the  freehold  as  he  has  in 
the  bricks  and  mortar  themselves  which  make  up  the  walls 
of  the  freehold.  But  that  is  not  the  case  with  respect  to  a 
tenant  who  has  a  limited  interest  in  fhe  soil  and  the  build- 
ings—;-it  does  not  signify  what  that  limited  interest  is — and 
who  lias,  besides,  an  absolute  interest,  a  complete  and  un- 
qualified property  (unqualified  except  as  to  this,  that  he 
must  remove  them  before  the  end  of  this  term)  in  the  fix- 
tures as  distinct  from  the  interest  in  the  land.  This  interest 
is  a  thing  which  he  can  part  with,  a  thing  which  his  cred- 

(0  Law  Rep.,  6  Eq.,  72.  (»)  Law  Rep.,  8  Ch.  Ap.,  1076,  a 

O  Law  Rep.,  7  C.  P.,  328.  (*)  Law  Rep.,  8  Ch.  Ap.,  1080. 
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itors  can  seize,  and  a  tiling  which  is  liable  to  execution  as 
against  him,  just  as  much  as  the  chairs  and  tables  in  his 
house."  It  is  difficult  to  say  how  it  happened  that  fixtures 
came  to  be  treated  as  chattels  real,  as  in  Poolers  Cas€{*\  but 
the  rule  as  there  applied,  though  apparently  followed,  has 
been  since  considerably  relaxed.  Here  there  was  no  pre- 
tence to  treat  the  fixtures  claimed  by  the  respondent  as  chat- 
tels real — they  were  in  truth  pure  personal  chattels  put  up 
by  the  tenant  for  temporary  use,  subject  to  his  will  as  to 
their  use,  and  capable  of  removal  by  him.  In  Hawtrey\. 
Butlini^)  Mr.  Justice  Blackburn,  after  remarking  that  Hoi- 
land  V.  Hodgson  {*)  and  Mather  v.  Fraser  {*)  apply  to  the 
case  of  a  mortgage-in  fee,  says(*):  "When  a  person  has  a 
limited  interest  in  land,  such  as  a  term  of  years,  and  on  the 
land  there  are  fixtures  in  which  he  has  an  absolute  property, 
and  he  mortgages  his  interest  in  the  land  by  way  of  under- 
lease, I  should  think  that  the  property  in  the  fixtures  would 
not  pass  by  the  mortgage,  and  the  right  to  sever  them  would 
487j  still  remain  in  the  mortgagor,  unless  *there  is  a  clear 
intention,  to  be  gathered  from  the  terms  of  the  mortgage 
deed,  to  convey  the  absolute  interest  in  the  fixtures  as  well 
as  the  limited  interest  in  the  land."  There  is  no  such  inten- 
tion manifested  here,  and  therefore,  as  the  learned  judge 
added,  "  the  conveyance  of  the  fixtures  must  be  treated  as  a 
bill  of  sale  of  personal  chattels,  and  would  require  registra- 
tion." And  then,  referring  to  Boyd  v.  8horrock{*),  he  de- 
clares that  he  prefers  the  decision  in  Beghie  v.  Fenwick{^\  a 
preference  which  was  also  intimated  by  the  other  judges  of 
the  court.  [Lord  Selborne  :  Is  there  any  authority  for 
the  proposition  that  where  the  words  of  an  interpretation 
clause  refer  to  a  particular  matter,  or  to  a  particular  state 
of  things,  they  are  to  be  construed  as  extending  farther,  and 
operating  as  if  they  constituted  a  general  enactment  on  the 
wnole  subject  matter  of  the  statute  ?J  The  words  here  really 
have  a  general  operation. 

In  Richardson  v.  Jaines  {")  an  observation  was  made  in 
the  judgment  which  appears  unfavorable  to  this  respondent, 
but  it  was  not  necessary  for  the  decision  of  that  case,  and 
may  be  treated  as  obiter.  That  case  depended  on  its  .pecu- 
liar circumstances,  and  does  not  affect  tlie  present ;  it  was 
merely  a  decision  that  one  bill  of  sale  which  was  registered 

0)  1  Salk.,  368.     See  observations  of  (*)  2  K.  A  J.,  6H6 ;  26  L.  J.  (Ch.),  361. 

Lord  Chancellor  Westbury  in  itx  parle  (*)  Law  Rep.,  8  Q.  B.,  293. 

Oorely,  4  De  G.  J.  <fe  S.,  482-8.  (•)  Law  Rep.,  6  Eq.,  72. 

(«)  Law  Rep.,  8  Q.  B.,  290.  (')  Law  Rep..  8  Ch.  Ap.,  1075,  n. 

(»)  Law  Rep.,  7  C.  P.,  328.  («)  Law  Rep.,  2  Q.  B.,  285. 
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bad  priority  over  another  bill  of  sale  which  was  not 
registered. 

But  even  if  the  mortgage  could  be  taken  as  operating  upon 
the  fixtures  at  the  time  it  was  made,  that  is  as  passing  the 
fixtures  on  the  premises  as  they  then  stood,  it  cannot  oper- 
ate on  those  wiiich  have  since  been  placed  there,  and  no 
evidence  has  been  given  by  the  appellants,  upon  whom,  as 
to  this  matter,  the  burden  of  proof  lies,  to  show  what  were 
the  original  and  what  the  new  fixtures.  All  alike  cannot  be 
affected  by  the  mortgage,  and  the  mortgagee  having  failed 
to  show  to  which  fixtures  he  was  entitled,  ii  he  was  really  en- 
titled to  any,  it  must  be  considered  that  they  all  remained 
in  the  possession  of  the  tenant,  who  has  duly  assigned  them. 

Lord  Chelmsford  :  My  Lords,  when  1  read  the  judg- 
ment of  the  Master  of  the  KoUs  I  certainly  expected  that  the 
question  which  was  to  be  determined  by  your  Lord-  [488 
ahips  was  one  of  a  very  different  description  from  that  which 
has  been  presented.  I  thought  that  the  Master  of  the  Rolls 
had  decided  the  case  upon  these  grounds :  that  the  deposit 
of  the  lease  with  Meux  &  Co.  included  the  fixtures,  that  it 
was  a  bill  of  sale  within  the  Bills  of  Sale  Act,  that  it  re- 
quired registration,  and  that  not  having  been  registered,  it- 
was,  therefore,  not  available  against  the  claim  of  Mr.  Jacobs, 
who  had  a  bill  of  sale  which  was  duly  registered.  But  now 
it  appears  that  the  whole  statement  of  the  facts  of  the  case 
was  a  mistake,  that  his  honor  was  not  made  acquainted  with 
the  real  facts  upon  which  the  question  was  to  be  determined, 
and  that  his  decision  was  founded  upon  an  erroneous  state- 
ment of  facts,  so  that  we  are  now  called  upon,  on  totally 
different  grounds,  to  form  an  opinion  as  to  whether  the  de- 
cree should  stand. 

It  has  been  argued  before  your  Lordships  that  the  Bills  of 
Sale  Act  having  declared  fixtures  to  be  personal  chattels, 
they  are  now  to  be  deemed  personal  chattels  for  all  purposes 
whatever,  and  that  consequently,  not  being  specially  named, 
they  did  not  pass  under  the  deposit  which  was  made  to 
Meux  &  Co.  But,  my  Lords,  the  Bills  of  Sale  Act  applies 
only^  to  certain  specified  cases.  It  provides  that  where  a  bill 
of  sale  is  made  it  must  be  registered,  "otherwise  such  bill 
of  sale  shall,  as  against  all  assignees  of  the  estate  and  effects 
of  the  person  whose  goods  are  comprised  in  such  bill  of 
sale,  under  the  laws  relating  to  bankruptcy  or  insolvency, 
or  under  any  assignment  for  the  benefit  of  the  creditors  of 
Buch  person,  and  as  against  all  sheriff's  oflScers  ...  be  null 
and  void."  Fixtures  under  the  interpretation  clause  are  to 
be  "personal  chattels,"  but  personal  chattels  in  these  par- 
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ticular  cases  only.  It  would  be  a  most  extraordinary  con- 
clusion for  your  Lordships  to  arrive  at,  that,  because,  for 
a  particular  purpose,  that  is  to  prevent  frauds  upon  cred- 
itors, it  is  provided  in  the  interpretation  clause  of  an  act  of 
Parliament  that  fixtures  are  to  he  deemed  personal  chattels, 
therefore  they  are  made  personal  chattels  to  all  intents  and 
purposes,  and  that  also,  as  between  mortgagor  and  mort- 
gagee, they  are  personal  chattels,  although  certainly  these 
persons  are  not  within  the  terms  of  the  act. 

Now,  my  Lords,  it  is  admitted  that  unless  the  act  has  this 
extensive  application,  the  deposit  of  the  lease  carried  with 
489]  it  the  *fixtures ;  and,  therefore,  there  really  is  noth- 
ing whatever  to  argue  in  this  case.  The  case  is  perfectly 
clear.  And,  upon  grounds  totally  different  from  those  on 
which  his  honor,  the  Master  of  the  Rolls,  decided  it,  we 
must  come  to  the  conclusion  that  his  decree  must  be  reversed. 

Lord  Hatherley  :  My  Lords,  the  question  that  has  arisen 
here  for  our  decision  arises  under  very  singular,  and,  I  must 
say,  very  unfortunate  circumstances;  because  it  appear^ 
that  the  decision  of  the  Master  of  the  Rolls,  which  we  are 
called  upon  to  review,  was  founded  upon  a  state  of  circum- 
stances present  to  his  mind  (as  is  obvious  from  the  judgment 
he  has  delivered)  totally  different  from  the  circumstances 
which  really  existed  in  the  case.  His  honor  seems  to  have 
been  of  opinion,  from  some  incorrect  statement  to  him  of  the 
facts,  that  the  instrument  executed  in  favor  of  Jacobs, 
namely,  an  assignment  of  certain  fixtures  in  the  public-house, 
had  been  duly  registered  under  the  statute,  and  that  being 
so  registered,  the  assignment  was  good  as  against  the  appel- 
lants, who  had  obtained,  but  had  not  registered,  a  previous 
deposit  of  the  lease  (upon  which  I  shall  presently  have  an 
observation  to  make  as  regards  the  wording  of  a  particular 
part  of  it),  which  deposit  of  the  lease,  beyond  all  doubt,  as 
It  seems  to  me,  carried  with  it  the  same  fixtures  as  are  now 
in  question  between  the  appellants  and  the  respondent,  by 
virtue  of  the  grant  of  the  mterest  in  the  land  to  which  those 
fixtures  were  attached. 

Besides  that,  however,  it  appears,  for  some  reason  or  other, 
not  to  have  been  called  to  his  honor's  attention  that  the  reg- 
istration of  the  bill  of  sale  of  these  fixtures  was,  as  be- 
tween the  parties  to  this  litigation,  a  circumstance  which 
could  not  be  in  any  way  regarded,  because  these  two  parties 
were  not  placed  in  the  position  one  towards  the  other  upon 
which  position  alone  the  BiUs  of  Sale  Act  would  operate. 
It  was  not  a  question  between  a  mortgagee  and  the  general 
creditors  represented  by  the  assignee  in  bankruptcy,  or  be- 
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tween  the  assignee  of  the  chattels  in  question  by  way  of 
mortgage  and  an  execution  creditor,  as  between  which 
classes  of  persons  alone  has  the  Bills  of  Sale  Act  appar- 
ently on  the  face  of  it,  any  operation. 

*Well,  my  Lords,  that  ^eing  so,  the  decision  has  evi-  [490 
dently  proceeded  upon  an  entire  misapprehension  of  the 
facts,  which  certainly  was  not  owing  to  any  want  of  acute- 
ness  on  the  part  of  the  learned  judge,  but  to  some  mistake 
in  the  way  in  which  the  case  was  presented  to  his  attention. 
However,  the  real  facts  are  these:  that  the  appellant  ob- 
tained a  deposit  of  this  lease  of  the  public-house ;  that  was 
accompanied  by  a  memorandum,  which  states  that  the  mort- 
gagor has  deposited  this  lease  as  security  for  £800,  and  not 
only  for  the  sum  of  £800,  but  for  all  sums  of  money  lent  or 
paid  *'for  insuring  the  premises,  or  the  fixtures  and  fittings 
ther«iin,  against  damage  by  fire."  As  to  the  general  inten- 
tion, therefore,  of  the  parties,  if  the  law  had  been  silent, 
there  can  be  no  doubt  whatever,  because  the  form  of  the 
agreement  assumes  that  an  interest  in  the  fixtures  was  in- 
tended to  be  created  by  means  of  this  deposit ;  otherwise 
the  person  with  whom  the  deposit  was  made,  the  mortgagee, 
could  not  have  been  entitled  to  insure  those  fixtures,  and 
could  not  consequently  have  incurred  any  of  that  expense 
in  insuring  which  is  here  secured  by  the  memorandum  of 
deposit 

But,  my  Lords,  I  put  the  case  on  a  higher  ground  than  in- 
ference of  intention,  because  I  apprehend  it  is  too  late,  at 
this  time  of  day,  to  contend  that  a  regularly  executed  mort- 
gage of  a  lease  will  not  carry  the.  fixtures  of  that  prop- 
erty which  is  in  the  lease,  and  of  which  the  deeds  are 
deposited.  I  apprehend  that  the  reason  for  that  is,  not 
simply  because  the  chattels  are  there  in  the  house  which  has 
been  so  mortgaged,  but  because  whilst  attached  to  the  land, 
although  for  the  benefit  of  trade,  the  law  has  held  that 
trade  fixtures  may  be,  at  any  time  during  the  limited  inter- 
est which  the  owner  of  the  lease  may  have,  removed  by  him, 
yet,  if  he  do  not  remove  them  during  the  lease  (as  in  the  old 
case  that  was  cited  before  Holt  (*)),  he  is  held  to  have  allowed 
them  to  pass  to  the  owher  of  the  reversion,  because,  and  only 
because,  they  are  attached  to  his  reversion ;  and  if  they  are 
not  removed,  as  the  law  would  have  enabled  the  person  to 
remove  them  during  the  lease,  they  must  be  considered  to 
have  returned  at  once  and  finally  to  the  owner  of  the  rever- 
sion. The  doctrine,  therefore,  was  that  they  were  a  part  of 
the  land  during  the  time  they  remained  attached,  but  that, 

Po6l^9  Case,  1  Salk."^  368. 
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491]  for  the  *benefit  of  trade,  they  might,  during  the  in- 
terest of  that  person  who  had  only  a  partial  interest  in  the 
land,  be  removed,  so  long  as  he  had  that  interest,  although 
there  was  no  power  whatever  given  to  him  for  the  purpose 
of  removal,  if  he  chose  to  allow. the  time  to  pass  during 
which  he  might  have  removed  them,  and  so  far  severed  them 
from  the  property. 

Upon  that  ground  it  is,  without  saying  anything  about  an 
underlease,  as  we  have  not  to  consider  that  question  now,  I 
apprehend  that  a  mortgage  or  assignment,  out  and  out,  of 
alia  leaseholders  interest  in  the  property  itself,  as  distin- 
guished from  the  fixtures,  carries  with  it  also  the  interest  in 
the  fixtures  attached  to  the  property,  although  those  fixtures 
might  be  subject  to  the  right  of  removal,  if  the  mortgage  had 
not  been  executed  by  the  party  entitled  to  the  lease.  I  men- 
tion that  because  it  appears  to  me  to  cover  the  question  df  any 
fixtures  that  may  have  been  added  subsequently  to  the  mem- 
oranduih  of  deposit  by  the  mortgagor  in  this  instance.  If, 
subsequently  to  the  memorandum  of  deposit  he  had  attached 
other  chattels  to  the  property,  the  mortgagee  of  the  lease 
stood  in  the  same  position  as  his  mortgagor,  and  those  things 
when  attached  to  the  freehold  passed  during  the  interest  that 
still  remained  in  the  lease.  Therefore  the  mortgage  would 
attach  to  them,  and  the  mortgagee  would,  at  any  time  dur- 
ing the  lease,  have  the  benefit  which  his  mortgagor  had  of 
removing  those  chattels  that  had  been  attached  to  the  prem- 
ises anterior  to  his  mortgage,  and  also  those  that  were  sub- 
sequently attached  thereto  posterior  to  his  mortgage. 

That  being  so,  my  Lords,  the  only  argument  on  this 
subject  which  we  have  heard  to-day  appears  to  me  to  be  en- 
tirely untenable.  It  is  this,  that  because  the  Bills  of  Sale  Act 
says  that,  as  regards  a  certain  class  of  persons,  it  is  necessary 
to  enact  that  the  trade  fixtures  shall  be  deemed  to  be  ''per- 
sonal chattels,"  for  the  prevention  of  fraud — those  persons 
being  execution  creditors  or  creditors  under  a  bankruptcy — 
therefore  they  must  be  converted  into  personal  chattels  for 
every  purpose  whatever.  That  certain^  seems  to  me  to  be 
the  most  illogical  of  arguments.  The  logical  argument  is 
entirely  the  other  way.  The  Legislature  found  these  things 
not  personal  chattels,  and  finding  they  were  not  personal 
chattels,  said  that  for  a  certain  limited  purpose  they  should 
492]  be  *deemed  to  be  such.  It  does  not  go  a  step  beyond 
that  purpose  ;  dind  when  that  purpose  is  answered  it  leaves 
them  as  they  were  found.  They  were  found  not  to  be  per- 
sonal chattels,  but  to  be  subject  to  the  law  I  have  referred 
to,  which  regulates  them  during  the  time  they  are  attached 
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to  the  propei-ty ;  and,  therefore,  so  they  remain,  except  in 
the  specific  case  provided  for  by  the  Legislature  ;  and  so  re- 
maining, I  apprehend,  my  Lords,  there  is  ijothing  at  all  to 
be  determined  in  this  case. 

The  chattels,  whether  attached  before  or  after  the  mort- 
gage, have  become  part  of  the  leasehold  interest,  in  which 
the  mortgagee  has  acquired  an  interest  prior  to  the  respon- 
dent in  this  case;  and  in  that  state  of  circumstances  it 
seems  to  me  that,  if  the  facts  had  been  made  clear  to  the 
court  below,  it  would  have  been  evident  that  there  was  no 
question  of  law  to  be  determined,  and  it  is  much  to  be  regret- 
ted that  the  parties  have  been  put  to  the  expense  of  coming 
here. 

Lord  Selborne  :  My  Lords,  it  is  very  clear,  I  think,  that 
the  Master  of  the  Rolls  would  never  have  made  the  decree 
now  under  appeal  but  for  a  mistake  as  to  a  material  fact, 
for  which,  as  I  understand  from  what  has  passed  at  the  bar 
of  your  Lordships*  House,  his  honor  is  not  so  much  respons- ' 
ible  as  those  who  conducted  the  argument  before  him,  who 
failed  to  make  his  honor  aware  of  the  precise  condition  of 
the  facts  on  the  most  material  point,  that  is,  as  to  the  ab- 
sence of  registration  in  favor  of  either  of  the  two  competing 
titles.     . 

My  Lords,  it  has  however  been  attempted  to  maintain  the 
judgment  upon  the  suggestion  of  a  distinction  between  the 
eflfect,  as  to  fixtures,  of  a  mortgage  in  fee  simple  by  a  free- 
holder, and  a  mortgage,  by  way  of  assignment  of  a  term,  by 
a  leaseholder.  It  is  evideiit  that  for  that  distinction  no 
authority  can  be  cited,  independent  of  certain  d/c^a  which 
occur  only  in  cases  which  arose  under  the  act  with  reference 
to  the  registration  of  bills  of  sale.  Numerous  authorities  be- 
fore the  passing  of  that  act  had  determined  the  effect  of  a 
mortgage,  legal  or  equitable,  by  a  termor  as  to  fixtures  upon 
demised  land,  to  be  precisely  the  same  in  favor  of  the  mort- 
gagee as  if  the  mortgagor  had  been  a  freeholder,  and  the 
mortgage  a  mortgage  in  fee. 

*Another  subsidiary  point  is  really  covered  by  the  [493 
same  decisions,  namely,  the  suggestion  that  although  fix- 
tures which  were  upon  the  land  at  the  date  of  the  mortgage 
might  pass,  those  which  were  placed  upon  it  after  the  date 
of  the  mortgage  would  be  in  a  different  situation.  As  to  that 
alsOj  it  is»admitted  that,  at  all  events  in  cases  of  mortgages 
in  fee,  trade  fixtures  placed  upon  the  land  after  the  mort- 
gage are  so  annexed  to  the  land  as  to  belong  to  the  mort- 
gagee. And  if  your  Lordships  do  not  recognize  the  primary 
distinction  relied  upon  between  the  effect  of  a  mortgage  in 
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fee  and  the  effect  of  a  mortgage  by  way  of  assignment  of  a 
term  for  any  other  purpose,  I  apprehend  you  cannot  recog- 
nize it  for  that  purpose,  even  if  tnere  be  no  authorities,  pre- 
cisely in  point,  as  to  the  effect  of  a  mortgage  of  a  lease  so 
far  as  relates  to  fixtures  afterwards  placed  upon  the  land. 
Mjj^  impression,  not  having  heard  any  argument  upon  that 
point  from  the  appellants,  is,  that  had  it  been  necessary, 
authorities  upon  that  point  precisely  to  the  purpose  might 
have  been  produced.  But,  my  Lords,  the  principle  must 
be  the  same,  and  both  these  arguments  therefore  fail,  unless 
that  distinction  can  be  made  good  which  was  attempted  to 
be  founded  on  the  Bills  of  Sale  Registration  Act. 

My  Lords,  I  own  it  was  with  some  degree  of  surprise  that 
•I  heard  the  argument  offered,  that  because  the  interpreta- 
tion clause  in  the  Bills  of  Sale  Registiution  Act  says,  and 
only  says,  that  the  term  "personal  chattels"  as  used  in  that 
act,  shall  be  deemed  to  include  fixtures — therefore,  for  other 
purposes  than  those  of  the  act,  the  general  nature  of  fixtures 
with  reference  to  the  land  to  which  they  were  aflSxed,  was  to 
be  considered  altered  in  law,  and  that  in  all  dealings  with 
those  fixtures,  whether  inside  or  outside  of  the  provisions  of 
that  particular  act  of  Parliament,  the  altered  sense  was  to 
prevail.  Even  for  the  purpose  of  the  act  of  Parliament  it 
appears  to  me  that  the  interpretation  clause  does  no  more 
than  say  that  where  you  find  in  the  act  those  words,  "per- 
sonal chattels,"  they  shall,  unless  there  be  something  repug- 
nant in  the  context,  or  in  the  sense,  include  fixtures.  W  hat 
operation  upon  fixtures  so  covered  by  the  expression  "per- 
sonal chattels"  the  act  may  have,  must  depend  upon  its 
Particular  provisions,  and  that  interpretation  clause  can 
ave  no  influence  whatever  upon  the  present  question,  nor 
494]  can  anything  else  in  that  statute,  if  it  be  *true,  as 
seems  admitted  at  the  bar,  that  this  is  not  a  case  legislated 
for  in  any  other  way  by  that  statute. 

My  Lords,  it  is  very  frankly  admitted  that  in  a  case  in  the 
Court  of  Queen's  Bench,  in  which  a.  decision,  which  your 
Lordships  are  not  in  any  way  called  upon  to  review  or  ex- 
press an  opiliion  upon,  as  to  the  effect  of  the  Registration 
Act  was  given,  the  case  of  Richards  v.  James  (*),  decided  in 
the  year  1867,  it  was  expressly  laid  down  that,  apart  from 
the  events  of  bankruptcy  or  execution,  the  Bills  of  Sale  Act 
would  have  no  operation  whatever  as  against  an  unregis- 
tered assignment  of  fixtures.  The  circumstances  of  that  case 
were  these :  There  were  two  persons  who  had  assignments 
of  certain  trade  fixtures  belonging  to  a  person  who  af  ter- 

(»)  Law  Rep,,  2  Q.  B.,  285. 
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wards  had  an  execution  issued  against  his  goods.  The  first 
assignee,  Spark,  had  not  registered  his  assignment,  the 
second,  Hollingsworth,  had;  the  fixtures  were  taken  in 
execution,  but  were  recovered  by  Hollingsworth,  the  re^s- 
tered  assignee,  second  in  order  of  time,  from  the  execution 
creditor.  The  Court  of  Queen*  s  Bench  held  that  as  the 
first  assignee  could  not  have  set  up  any  title  against  the  exe- 
cution creditor,  the  title  of  Hollingsworth,  which  had  pre- 
vailed by  reason  of  registry  against  the  execution  creditor, 
was  not  to  give  way  to  the  title  of  Spark — in  other  words, 
that  Hollingsworth  could  retain  against  Spark  what  he  had 
recovered,  and  what  Spark  could  not  have  recovered,  from 
the  execution  creditor.  And  what  the  court  said  as  to  the 
position  in  which  things  would  have  stood  had  there  been  no 
execution  was  this :  ''Had  it  not  been  for  Hollingsworth' s 
subsequent  registered  bill  of  sale,  the  execution  creditors 
would  have  been  entitled  to  the  proceeds  of  the  goods  seized. 
It  is  equally  clear,  on  the  other  hand,  that  had  there  been 
no  execution,  and  had  the  question  been  merely  which  of 
the  two  claimants  was  entitled  to  priority  against  the  other, 
Spark's  claim  would  have  prevailed,  because  there  is  nothing 
in  the  act  which  makes  it  necessary  to  register  a  bill  of  sale 
as  against  the  holder  of  a  subsequent  bfll  of  sale,  whether 
the  latter  be  registered  or  not." 

My  Lords,  according  to  my  recollection,  which  is  'imper- 
fect, and  possibly  may  be  erroneous,  in  Begbie  v.  Fenwick  (*) 
also,  the  mortgagor  had  become  bankrupt  before  the  ques- 
tion arose,  and  *there  being  in  that  case  a  competition  [495 
between  a  prior  unregistered  assignee  and  a  subsequent 
registered  assignee,  if  I  am  right  in  thinking  that  the  addi- 
tional fact  occurred,  of  bankruptcy  by  the  mortgagor,  the 
case  might  be  brought  within  the  reach  of  the  same  princi- 

}>le  with  Richards  v.  James  (*).    And  in  the  case  of  Dag- 
ish,  before  the  Lords  Justices,  there  had  undoubtedly  been 
a  bankruptcy. 

M;^  Lords,  whether  those  cases  were  correctly  decided  or 
not,  is  not  the  question  before  your  Lordships."^  It  may  be 
an  important  question,  and,  for  my  own  part,  I  think  your 
Lordships  would  desire  to  abstain,  upon  this  occasion,  from 
expressing  any  opinion  upon  the  subject,  it  not  being  neces- 
sary to  do  so.  &it  in  this  case,  when  the  facts*  are  under- 
stood, there  really  appears  to  be  no  possible  ground  upon 
which  the  claim  of  the  plaintiffs  could  be  resisted. 

I  apprehend  that  the  form  of  your  Lordships'  judgment 
would  probably  be  this,  and  I  submit  it  accordingly  for  your 

(»)  Law  Rep.,  8  Ch.  Ap.,  1075,  n.  O  Law  Rep.,  2  Q.  B.,  286. 
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Lordships'  consideration.  Reverse  the  decree  of  the  Master 
of  the  Kolls,  and  declare  that  the  plaintiff  is  entitled  to  a 
decree  for  a  perpetual  injunction,  according  to  the  prayer  of 
his  bill,  together  with  the  costs  of  the  suit,  and  with  that 
declaration  remit  the  cause  to  the  court  below. 

The  following  order  was  afterwards  entered  upon  the 
journals : 

Ordered,  That  the  decree  of  the  Master  of  the  Rolls 
of  the  22d  of  January,  1874,  be  reversed: 
And  it  is  declared,  That  the  plaintiffs  (appel- 
lants) are  entitled  to  a  decree  for  a  perpetual 
injunction  according  to  the  first  paragraph  of 
the  prayer  of  their  bill,  with  the  costs  of  the 
suit :  And  that,  with  this  declaration,  the  cause 
be  remifled  to  the  Court  of  Chancery  to  do 
therein  as  shall  be  just,  »and  consistent  with 
this  judgment  and  declaration. 

Lords'*  Journals^  2d  March,  1875. 

Solicitors  for  the  appellant :    Hunter ^  GwatJciUy  Hunter  & 
Clarke, 
Solicitor  for  the  respondent :  Thomas  AngeU. 


See  5  Eng.  Rep.,  246  note ;  10  Eng. 
Rep.,  606  ;  12  Eng.  Rep.,  581  note  ;  3 
Albany  Law  Jour.,  407,  426 ;  4  id.  87, 
103,  119.  255,  272, 304, 820  ;  6  Am.  Law 
Rev.,  412  ;  Gapen  v.  Peckham,  9  Am. 
Law  Reg.,  N.  S.,  140,  and  note  p.  148, 
S.  C,  35  Conn.,  88. 

As  to  whether  a  mortgage  upon  the 
loliing  stock  of  a  railway  is  required  to 
be  fil^  as  a  chattel  mortgage  in  addi- 
tion to  cases  cited,  5  Eng.  Rep. ,  246,  10 
id. ,  606,  see  Manchester  v.  Ouardians, 
ete.f  2  Nev.  &  McNanmra  Railway  and 
Canal  Cases,  53  ;  Farmers,  etc,,  v.  Men- 
drickson,25  Barb.,  484;  Boston,  etc., 
V.  OUnKxre,,  37  N.  H.,  410. 

As  to  the  general  principles  of  law  to 
be  applied  in  determining  what  is  a  fix- 
ture and  what  is  not,  see:  Dubois y. 
KeUy,  10  Barb.,  496;  McBea  v.  Cem^ 
tral,  etc.,  50  How.  Prac,  51 ;  Noyes  v. 
Terry,  1  Lansing,  219 ;  Noble  v.  dyU 
tester,  46  Verm.,  146  ;  8eeger  v.  Pettit, 
77  Penn.  St.  B.,  437  ;  Great,  etc.,  v. 
Bain,  15  Upper  Can.  Com.  PI.,  207; 
Donaid  v.  Weeks,  8  Grant's  (U.  C.)Chy. 
Rep.,  297;  Cratcford  v.  Findlay,  18 
Grant's  Chy.,  51;  Beach  v.  AUen,  7  Hun, 
441 ;  Blanche  v.  Rogers,  26  New  Jer- 
sey Equity,  568. 


The  rule  is  the  same  as  between 
mortgagor  and  mortgagee  as  between 
vendor  and  vendee  :  ia/?t7i  v.  Qrifflths, 
85  Barb..  68  ;  Snedeker  v.  WcMrring,  12 
N.  Y.,  170. 

As  between  vendor  and  vendee  and 
mortgagor  and  mortgagee  the  following 
articles  have  been  held  to  be  fixtures  : 

Machinery,  in  a  building  adapted  to 
manufacturers  which  was  intended  to  be 
treated  as  annexed  to  the  freehold  :  Pot- 
ter V.  Cromwell,  40  N.  Y. ,  287  ;  Lafiin  v. 
QHMths,  35  Barb.,  58 ;  McBea  v.  Cen- 
tral, etc.,  50  How.  Prac.,  51,  distin- 
guishing Murdock  v.  Oifford,  18  N.  Y., 
28  ;  Brown  v.  Wood,  35  Ind.,  268  ;  F(yrd 
V.  CM,  20  N.  Y.,  844  ;  BiglerY.  N.  Y. 
Cent.  Ins.  Co.,  20  Barb.,  635,  affirmed 
22  N.  Y.,  402;  House  v.  H(mse,  10 
Paige,  158  ;  Pea  v.  Pea,  35  Ind.,  387 ; 
CHms  V.  Wood,  L.  R.,  3  Exch.,  256,  af- 
firmed 4  id..  328  ;  Capen  v.  Peckham, 
9  Am.  Law  Reg.,  N.  S.,  140,  35  Conn., 
88 ;  Longbottomv.  Berry,  L.  R.,  5  Q.B., 
123  ;  Holland  v.  Hodgson,  2  Eng.  Rep., 
655 ;  Martin  v.  Cope,  28  N.  Y.,  180  ; 
Pierce  v.  George,  108  Mass.,  78 ; 
Green  v.  Phillips,  26  Gratt.  (Va.),  752  ; 
Stanhope  v.  Sum)lee,  2  Brewst.,  455; 
Great,  etc.,  v.  Bain,  15  Upper  Can. 
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Com.  PL,  207 ;  Paters&n  v.  P,]/per,  20 
id.,  278  ;  Ooodenrham  v.  Denholniy  18 
U.  C.  Q.  B.,  203;  S.  C,  Id.,  214  ;  OHm-^ 
sJmw  v.  Bumham,  25  Upper  Can.' 
Q.  B.,  147;  McLaren  v.  Coombs,  16 
Grant's  (U.  C.)Chy.,  587  ;  Crawford  v. 
Mndlay,  18  Grant's  Chy.,  51 ;  Keeve  v. 
raxton,  26  New  Jersey  Eq.,  107 ;  Case 
V.  ArneU,  26  N.  J.  Eq.,  459. 

But  see  Rogers  v.  Brookhard,  25  N. 
J.  Eq.,  498,  affirmed  26  New  Jersey 
Eq.,  563;  CarseaUen  v.  Afoodie,  15 
Upper  Can.  Q.  B.,  304 ;  McDorudd  v. 
Weeks,  8  Grant's  (U.  C.)  Chy.,  297.  " 

Though  temporarily  taken  down  for 
repairs  :  Chraiit  v.  WUsany  17  Upper 
Canada  Q.  B.,  144 ;  Harris  v.  Malloeh, 
21  Upper  Can.  Q.  B.,  82. 

FraffinerUs  of  a  building ,  blown  down 
by  a  tempest :  Rogers  v.  CHUiger,  30 
Penn.  St.  R.,  185 ;  Harris  v.  MaUoch, 
21  Upper  Can.  Q,  B.,  82  ;  WaUon  v. 
•ToTTW,  13  U.  C.  Q.  B.,  616. 

But  where  defendant  agreed  to  put  up 
a  building  for  plaintiff  for  £450  and 
to  take  in  payment  thereof  from  him  in 
materials,  at  the  cost  price,  in  such 
quantity  as  the  said  building  should 
require,  and  the  balance,  \i  any,  in 
cash.  The  timber  had  been  all  fur- 
nished, and  the  building  partly  com- 
pleted, when  it  was  blown  dawn  and 
the  design  of  going  on  with  it  was 
abandoned.  Held  that  the  timber  so 
delivered  belonged  to  defendant :  Ora- 
harn  V.  TFtfey,  16  Upper  Can.  Q.  B.,  265. 
See  10  Eng.  R.,  117  note  ;  Hubbwrd  v. 
Walker,  13  U.C.  Q.  B.,  205. 

Brick  in  a  building  burned  :  A  sale 
thereof  is  one  of  real  property  and  must 
!»♦*  in  writing :  Myers  v.  JSrJiemp,  67 
His..  469 ;  see  Wa&^  v.  Jarvis,  18  U. 
C.  Q.  B..616. 

Steam  engine  and  fixtures,  lead  pipe 
machine  and  a  rolling  mill :  Lowber  v. 
Le  Roy,  2  Sandf .,  202  ;  Richardson  v. 
Copeland,  6  Gray,  536. 

But  see  after  building  burned  :  Wal- 
ton V.  Jartis,  14  U.  C.  Q.  B.,  640. 

Rails,  temporarily  removed  from  a 
fence  without  any  intent  to  divert  them 
from  their  use  as  such  :  Goodrich  v. 
Jones,  2  Hill,  142. 
*  See  also  MaHin  v.  Cope,  28  N.  Y., 
180. 

Manure  lying  in  the  barnyard  though 

Siled  in  heaps  :  Goodrich  v.  Jones,  2 
[ill,  142  ;  Fay  v.  Mu^^ey,  13  Gray,  63; 
tstime  V.  Proctor,  2  D.  Chipman  (Vt.), 
108  ;  Plainer  v.  Plumer,  30  N.  H.,  558. 


Buildings  on  posts :  Bald  v.  Hagar, 
9  Upper  Can.  Com.  PL,  383 ;  Bunnell 
V.  Tupper,  10  Upper  Can.  Q.  B.,  414; 
Gas  Co.  V.  MarsliaU,  7  Upper  Can. 
Q.  B.,  193  ;  Sherboneau  v.  Beam,  etc., 
30  U.  C.  Q.  B.,  472,  affirmed  33  id.,  1. 

See  Northrop  v.  Trask,  39  Wise,  515. 

Parties  may  agree  that  manure  lying 
in  the  barnyard  shall  not  pass  with  the 
farm  on  a  conveyance  thereof  :  Strong 
V.  Doyle,  110  Mass.,  92. 

So  of  a  building  on  rollers  :  Beach  v. 
AUen,  7  Hun,  441. 

And  parol  evidence  of  such  reserva- 
tion is  admissible  :  Strong  v.  Doyle, 
110  .Mass.,  92  ;  Martin  v.  Cope,  28 
N.  Y    180  182 

Contra  : '  Proctor  v.  Gilson,  49  N.  H., 
62 ;  and  see  also  NoUe  v.  Bosworth,  19 
Pick.,  114. 

By  the  conveyance  of  a  house  and  sta- 
ble with  a  small  piece  of  land  used  as 
a  back  yard,  but  hot  cultivated,  ma- 
nure in  the  stable  cellar,  made  by  the 
horses  of  the  grantor,  who  was  a  team- 
ster, does  not  pass  :  Proctor  v.  Gilson, 
49  N.  H.,  62. 

A  tenant  at  will  of  buildings  only, 
who  occupies  part  of  a  bam  to  keep  his 
cattle,  and  fe«ds  them  from  his  own 
hay,  which  he  removes  from  his  own 
farm  for  that  purpose,  will  be  entitled 
to  the  manure  thus  made  by  his  cattle, 
and  may  remove  or  sell  the  same  while 
such  tenancy  continues  or  after  its 
period.  And  if  the  lessor  during  the 
continuance  of  such  tenancy,  or  after 
it  has  ceased,  sell  and  convey  the  prem- 
ises on  which  the  manure  is  thus 
situated  to  a  third  person  not  reserving 
the  manure,  yet  if  the  purchaser  has 
knowledge  of  the  facts  relative  to  the 
manure,  he  cannot  hold  the  same  un- 
der his  deed  :  Corey  v.  Bishop,  48  N.  H., 
146. 

Where  manure  which  fell"  in  a  public 
street  was  raked  into  a  heap  by  plain- 
tiff at  night  and  removed  by  defendant 
next  morning,  held  defendant  was 
liable  to  plaintiff  therefor,  he  having  by 
raking  it  together  added  materially  to 
its  value  by  nis  labor,  and  being  entitled 
to  a  reasonable  time  to  remove  it : 
Hadem  v.  Lockwood,  37  Conn.,  500. 

S/ielves  and  drawers,  put  in  to  hi  the 
building  for  the  business  of  a  retail 
dry  goods  and  grocery  store  and  with- 
out which  the  building  is  not  adapted 
to  the  business  :  2'abor  v.  Robinson,  36 
Barb.,  483. 
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Windlass  used  in  a  slaughter  house  : 
Capenv.  Peckham  9  Am.  Law  Reg., 
N.  S.,  136;  S.  C,  35Conn..88. 

FurnoLcet  which  cannot  be  removed 
without  displacing  the  brick  work 
aroiind  it :  Main  v.  Schwarzwadder, 
4E.  D.  Smith,  273. 

So  9»  portable  furnoM  set  in  a  pit  pre- 
pared for  it  in  the  bottom  of  the  cellar 
with  a  smoke  pipe  leading  to  the  chim- 
ney :    Stockwell  v.  Campbell,  35  Conn., 

A  statue  erected  as  an  ornament  to 
grounds  may  be  part  of  the  realty,  ai- 
thoueh  it  is  not  fastened  to  the  base  on 
which  it  rests  and  can  be  remoyed  with- 
out fracture.  A  sculptor  (James  Thom) 
placed  a  statue  of  Washington,  made 
by  himself  and  weighing,  with  its  pe- 
destal, cut  from  the  same  block  of  stone, 
about  three  tons,  in  the  grounds  in 
front  of  his  house,  on  a  base  three  feet 
high ;  the  base  rested  upon  a  perma- 
nent artificial  mound,  raised  for  that 
purpose,  and  was  constructed  of  cut 
stone  laid  up  without  mortar  or  cement, 
although  the  seams  were  pointed  with 
the  latter ;  the  statue,  the  base  and  the 
house  were  of  similar  stone,  and  the 
top  of  the  base  was  made  to  match  in 
appearance  the  pedestal ;  the  statue 
was  not  fastened  to  the  base,  nor  was 
the  latter  affixed  to  the  foundation  up- 
on which  it  rested  :  Held  that  the 
statue  was  a  part  of  the  realty :  Held 
also  that  a  sun  dial,  constructed  on  a 
block  of  similar  stone,  weighing  two 
hundred  pounds,  appropriately  located 
in  the  same  grounds  and  erected  on  a 
permanent  foundation  of  stone,  was  a 
part  of  the  real  estate :  Snedeker  ▼. 
Warnng,  12  N.  Y.,  170. 

Machinery  put  in  a  mill  after  the  ex- 
ecution of  a  mortgage,  to  supply  the 
place  of  old  and  worn  out  articles,  be- 
comes a  part  of  the  realty  and  is  sub- 
ject to  the  lien  of  the  mortgage  :  Bowen 
V.  Wood,  35  Ind.,  2(58;  Gardner  v. 
Finley,  19  Barb.,  816  ;  Breese  v.  Barws, 
2  E.  D.  Smith,  474 ;  Johnston  v.  iMor' 
TOW,  60  Missouri,  339;  Snedek^  v. 
Warring,  12  N.  Y.,  170;  Harris  v. 
MaUock,  21  Upper  Can.  Q.  B.,  82. 

But  see  8c/ireiber  v.  Malcolm,  8 
Grant's  Upper  Can.  Chy.,  433  ;  Patter- 
son V.  Johnson,  10  Grant's  Upper  Can. 
Chy.,  683;  McLaren  v.  Coombs,  16 
Grant's  Chy.,  587. 

So,  where  the  mortgagor  of  a  vessel, 
after  the  execution  of  the  mortgage. 


removes  the  sails,  which  are  old  and 
worn  out,  and  replaces  them  with  a 
new  set,  and  in  that  state  the  vessel 
comes  into  the  possession  of  the  mort- 
gagee, the  new  sails  will  be  held  to  be 
covered  by  the  mortgage,  and  upon  a 
sale  of  the  vessel,  under  the  mortgage, 
they  will  belong  to  the  purchaser,  as  a 
part  of  the  vessel :  Southworth  v.  Isham, 
3  Sandf.,  448. 

A  mortgage  on  machinery  in  a  build- 
ing was  given  in  contemplation  of  the 
machinery  being  annexed  to  the  realty  ; 
after  it  was  annexed  a  second  mortnige 
was  given  on  the  land  and  building. 
Held,  that  the  second  mortgagee  could 
hold,  the  machinery  against  the  first 
mortgagee:  Piereev,  George,  108 Mass., 
78. 

But  a  mortgage  upon  machinery  in  a 
factory,  and  on  such  as  may  be  added 
to  the  same,  does  not  include  machinery 
placed  upon  the  land  covered  by  the 
mortgage  for  exhibition  by  one  not  a 
party  to  the  mortgage  :  8tdl  v.  Paschal, 
41  Texas,  6^. 

Where  A.  sold  lands,  on  which  a 
distillery,  with  the  necessary  fixtures, 
had  theretofore  been  erected,  to  B.,  by 
a  written  contract,  which  contained  a 
stipulation,  that  upon  execution  of  the 
deed  to*B.  he  was  to  deliver  to  A.  a 
mortgage  on  the  premises  sold,  to 
secure  Uie  payment  of  the  remainder  of 
the  purchase-money,  and  B.  took  pos- 
session of  said  premises  under  said  con- 
tract. Held— 1.  That  B.  had  no  right, 
while  in  possession  of  said  premises, 
either  under  said  contract  or  as  mort- 
gagor, to  sever  and  dispose  of  the  fix- 
tures of  said  distillery,  if  thereby  the 
security  for  the  purchase  money  was 
rendered  insufficient.  2.  That  pur- 
chasers of  such  fixtures  from  B. .  charge- 
able with  knowledge  of  the  rights  of 
A.,  he  beinff  guilty  of  no  laches,  are 
liable  to  A.  for  the  value  of  such  fix- 
tures, if  it  be  afterward  found  that  the 
value  of  the  remaining  security  is  in- 
sufficient to  pay  the  purchase-money 
due.  8.  That  in  an  action  brought  by 
A.,  either  on  the  contract  or  mortgage, 
to  subject  the  remaining  premises  to 
sale,  to  pay  such  purchase-money,  A. 
may  join  with  B.  in  such  action,  as 
such  purchasers,  and  subject  the  value 
of  the  fixtures  purchased  by  them  to 
the  payment  of  any  portion  of  the  pur- 
chase-money that  may  remain  due,  af- 
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ter  the  application  thereto  of  the  pro- 
c«eds  of  the  sale  of  said  remaining 
premises,  according  to  the  inverse  or- 
der of  time  in  wliich  the  parchases 
were  made:  Smith  v.  Attick,  24  Ohio 
St.  R..  369. 

Buildings  erected  on  a  dower  estate 
hj  the  dowress  or  person  claiming  under 
her  if  designed  as  additions  to  the  free- 
hold, or  to  enhance  its  convenience  or 
income,  pass,  on  the  death  of  the  ten- 
ant, for  life  U>  the  remaindermen. 

The  tendency  of  modem  decisions  is 
to  make  the  rights  of  the  parties  to  fix- 
tures and  buildings  depend,  not  on  the 
manner  in  which  they  are  attached  to 
the  freehold,  but  upon  the  relation  of 
the  parties,  the  intention  in  erecting 
the  improvements  and  the  uses  to  which 
they  are  put. 

Consequently,  a  tenant  for  life,  or  his 
representative,  is  not  entitled  to  remove 
buildings  of  a  permanent  character 
erected  during  the  life  estate,  and  per- 
manancy  may  be  predicated  of  all  bi:dld- 
ings  which  appear,  either  by  the  inten- 
tion of  th*e  party  erecting  them,  the  , 
manner  of  attachment  to  the  soil,  or 
the  uses  to  whiph  they  are  put,  to  have 
been  designed  as  additions  to  the  free- 
hold or  to  enhance  its  convenience  or 
income. 

The  lessee  of  a  dowress  erected  on  a  ' 
city  lot  a  row  of  buildings  framed  in  the 
shop,  each  part  marked  for  its  particu- 
lar position,  and  raised  without  fram- 
ing, on  a  bcick  foundation  wall  with 
brick  chimneys  and  composition  roof 
entire,  and  rented  the  lower  rooms  for 
stores  and  the  upper  for  bed  rooms. 

Held,  that  these  buUdings  passed,  on 
the  death  of  the  dowress,  to  the  re- 
maindermen, and  that  the  lessee  was 
neither  entitled  to  remove  them,  nor  to 
compensation  for  their  value:  Cannan 
V.  Hare,  1  Tenn.  Chy.,  22. 

If  a  wrongdoer  erects  a  building  or 
fence  upon  the  lands  of  another  it  be- 
comes a  part  of  the  realty:  Bicktmyer 
V.  Moras,  4  Abb.  Court  App.  Dec,  65, 
3  Keyes,  349;  Thayer  v.  Wright,  4 
Denio,  180;  WerUz  v.  Fincher,  12  Ire- 
dell (N.  C),  297 ;  JBowen  v.  Wood,  35 
Ind.,  268 ;  Bounty  v.  Foss,  62  Maine, 
248 ;  Bald  v.  Hagar,  9  Upper  Can. 
C.  PL,  382;  Cleaver  v.  CvUoden,  15 
Upper  Can.  Q.  B. ,  582  ;  Sherboneau  v. 
Beat&r,  etc.,  30  Upper  Can.  Q.  B.,  472, 
aifirmed33id.,  1. 

13  Eng.  Rep.  3 


It  has  been  held  that  where  a  munic- 
ipal corporation  mistakenly  supposing 
it  has  a  title  to  lands  and  a  right  to 
build  a  drain,  lays  one,  the  materials 
do  not  belong  to  the  owner  of  the  land, 
and  on  a  subsequent  taking  of  the  land 
such  municipal  corporation  is  not  bound 
to  pay  such  owner  for  the  increased 
value  of  his  land  in  consequence  of  the 
erection:  California,  etc,,  v.  AmuArong, 
46  Cal.,  85. 

See  MatUr  of  Fowler,  58  N.  Y.,  60  ; 
Matter  of  Van  Antwerp,  56  N.  Y.,  261; 
Smbert  v.  Linton,  6  West  Va.,  57  ; 
Hopkinn  V.  Mason,  61  Barb.,  469,  42 
How..  115;  Garrison  Y.  Mayo,  2  Am. 
Law  Times  Rep.,  167;  Matter  of  Keer- 
nan,  6  N.  Y.  Sup.  Ct.  (T.  &  C),  320 ; 
McBeynol4s  v.  Longenberger,  75  Penn. 
St.  R.,  13;  Matter  of  petition,  4Q  N.  Y., 
178,  47  id. ,  556;  Matter  of  Mayor,  50  N. 
Y.,  604;  Matter  of  Sharp,  56  N.  Y., 
257. 

But  see  to  the  contrary,  and  we  think 
the  better  rule:  Matter  of  Long  Island, 
etc.,  6  N.  Y.  Sup.  Ct.  (T.  &  C),  298; 
Oraham  v.  ConnessviUe,  etc.,  36  Ind., 
463,  10  Am.  Rep.,  66;  Inhabitants  v. 
Jones,  8  Cush.,  184,  189-191. 

Machinery  put  into  a  mill  nnder  an 
agreement  that  the  title  shall  remain 
in  the  seller  until  paid  for,  does  not  be- 
come a  fixture  so  as  to  pass  to  even  a 
Inma  fide  purchaser:  Oodard  v.  GotUd, 
14  Barb.,  662;  Sheldon  v.  Anable,  85 
N.  Y.,  279,  283. 

But  see  Davenport  v.  SJuints,  43 
Verm.,  546;  Taft  v.  Stetsm,  117  Mass., 
471. 

So  an  iron  fence  brought  upon  the 
ground  but  not  put  up  :  Chirney  v. 
James,  19  Upper  Can.  Q.  B.,  156. 

Hay  scales  have  been  held  not  to  be 
a  fixture  as  between  vendor  and  ven- 
der :  Markle  v.  Houck,  19  Upper  Can. 
Q.B.,.164. 

A  creditor  having  an  execution  against 
lands  cannot  claim  fixtures  which  do 
not  belong  to  his  debtor :  Brown  v. 
Sobge,  11  Grant's(UpperCan.)Chy.,  339. 

Until  an  agreement  for  the  purchase 
of  real  estate  is  performed  the  vendee 
is  not  vested  with  the  right  of  property 
in  fixtures,  and  cannot  assert  the  legal 
rights  or  claim  the  legal  remedies, 
which  belong  to  those  who  own  the 
title.  For  a  removal  of  fixtures,  oc- 
curring between  the  execution  of  the 
agreement  and  the  time  appointed  for 
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the  payment  of  the  purchase- money, 
and  the  delivery  of  the  deed  and  of  the 
possession  of  the  land,  the  purchaser 
cannot  maintain  an  action  against  the 
vendor.  A  demand  of  the  fixtures, 
from  the  vendor,  and  k  refusal  to  de- 
liver them,  made  prior  to  the  time  fixed 
for  completing  the  agreement  and  de- 
livering the  possession,  will  not  avail 
the  purchaser,  or  remove  the  impedi- 
ment in  the  way  of  his  maintaining  an 
action :  Taber  v.  Bobiitson,  86  Barb., 
483. 

A  lessee  put  furniture  and  fixtures 
into  the  demised  premises,  un^er  an 
agreement  with  the  lessor  that  they 
should  become  the  i)roperty  of  tlie  lat- 
ter at  the  expiration  of  the  lease.  During 
the  term  the  lessor  gave  a  biill  of  sale 
of  his  interest  in  them  to  a  third  person. 
Held  that  the  lessor's  right  in  them 
passed  to  such  person  by  the  bill  of  sale, 
and  that  he  could  maintain  an  action 
for  their  conversion  after  the  expiration 
of  the  lease  :  ThraU  v.  HiU,  110  Mass., 
328. 

The  lessor  put  a  building  upon  the 
demised  premises  under  a  covenant  for 
a  ten  years'  renewal.  The  defendant  was 
unable  to  renew  and  the  building  was 
sold  under  an  execution  against  the 
lessee.  Held  that  the  lessee  was  enti- 
tled to  recover  the  value  of  the  occupa- 
tion  of  the  premises  with  the  buildings, 
above  the  ground  rent,  for  the  term 
which  he  had  lost ;  and  that  $2,500, 
the  amount  of  the  verdict,  was  not  ex- 
cessive ;  Van  Brocklin  v.  CorporcUion, 
20  U.  C.  Q.  B.,  347. 

When  fixtures  covered  by  a  mortgage 
of  real  estate  are  removed  and  erected 
upon  the  land  of  another,  who  had 
knowledge  of  the  removal,  they  may 
be  followed  in  equity  and  made  avail- 
able in  favor  of  the  mortgagee  :  Myers 
V.  Buchan^in,  40  Miss.,  397. 

But  wliere  the  lessee,  pending  an  ac- 
tion of  ejectment  against  him,  removed 
a  barn  to  premises  he  had  leased  of  de- 
fendant, held  no  action  could  be  main- 
tained against  defendant :  Best  v.  Boice, 
22  U.  C.  Q.  B.,439. 

If  a  wrongdoer  remove  fixtures  from 
real  estate  mortgaged,  the  mortgagee, 
after  foreclosure,  may  maintain  an  ac- 
tion against  such  wrongdoer  for  the 
removal  :  Laflin  v.  Grijit/ui,  35  Barb., 
68  ;  Brown  v.  tsage,  11  Grant's  (U.  C.) 
Chy.,  239. 

So  if  the  purchaser  on  a  sherilt's  sale 


of!  execution  removes  fixtures  between 
the  sheriff's  sale  and  the  giving  of  a 
deed,  he  is  liable  to  the  person  who 
eventually  receives  the  sheriff's  deed  : 
Potter  V.  CornweU,  40  N.  Y.,  288; 
Brown  y.  Sage,  11  Grant's  (Upper  Can.) 
Chy.,  239 ;  see  Walton  v.  Hubbard,  13 
U.  C.  Q.  B.,  616. 

Where  the  owner  of  real  estate  per- 
petually leased  the  same,  with  certain 
fixtures,  machinery  and  utensils  thereon, 
constituting  and  used  as  a  factory,  re- 
serving in  the  deed  of  lease  a  **  lien'* 
upon  the  premises  and  property  for  the 
purchase -money  and  rents,  but  with 
liberty  to  the  lessee  to  remove  at  his 
pleasure  any  portion  of  the  machinery, 
upon  condition  that  he  should  at  the 
time  of  removal  substitute  others 
equally  good.     Held  : 

1.  That  this  reservation  of  a  "  lien'* 
was  not,  in  legal  effect,  a  chattel  mort- 
gage upon  the  movable  parts  of  the 
machinery,  and  need  not,  in  order  to 
its  validity,  be  verified  and  filed  as  such 
chattel  mortgage. 

2.  That  the  right  or  interest  thus  re- 
served in  favor  of  the  lessor,  upon  such 
movable  parts  of  the  lyachinery,  was 
superior  to  that  of  creditors  of  the  les- 
see levying  upon  the  same  by  attach- 
ment r  Metcalf  V.  Fosdick,  23  Ohio  St. 
•B.,  114. 

As  between  vendor  and  vendee,  mort- 
gagor and  mortgagee,  the  following 
have  been  held  not  to  be  fixtures  : 

Salt  pans,  set  in  arches  previously 
mortgaged  to  the  vendor  thereof  as  per- 
sonal property  :  Ford  v.  6'(oW>,  20  N.  Y., 
844. 

But  see  Sheldon  v.  Edioards,  85  N.  Y. , 
279. 

Buildings :  Close  v.  Belmont,  22  Grant 
(Upper  Can.)  Chy.,  317  ;  see  Mason  v. 
ScoU,  22  Grant's  (Upper  Can.)  Chy., 
592  ;  Northrop  y,  Trask,  89  Wise.,  615. 

Manure,  gathered  in  heaps  and  sold 
to  another:  French  v.  Freeman,  43 
Verm.,  93. 

Otherwise  if  not  gathered  but  lying 
where  it  fell :  French  v.  Freeman,  43 
Verm.,  93. 

Ga^  fixtures :  Shaw  v.  Leuke,  1  Daly, 
488. 

Machinery,  unless  there  is  such  unity 
of  title  to  the  realty  and  the  machinery 
that  a  conveyance  of  the  realty  would  of 
necessity  convey  the  fixture  also.  If 
one  owns  unlike  interests  in  the  land 
and  in  the  machinery,  the  latter  must 
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be  considered  personal  estate  :  Adams 
Y,  Lee,  31  Mich.,  440. 

See  also  CarseoMen  v.  Moodie,  15  Up- 
per Can.  Q.  B.,  804 ;  Davis  v.  Lewis,  18 
Upper  Can.  Q.  B.,  21 ;  Bchreiber  v.  Mal- 
colm, 8  Grant's  (Upper  Can.)  Chj.,  433  ; 
Patterson  v.  JoJmson,  10  Grant's  Upper 
Can.  Cliy.,  583. 

Scantling,  in  a  bam  used  to  hang  to- 
bacco on  to  cure  :  J!foyes  v.  Terry,  1 
Lansing,  219. 

Stane  split  out  and  slightly  removed 
with  intent  to  be  used  elsewhere  in  the 
construction  of  a  tomb  :  Ifoble  v.  Sylves- 
ter, 46  Verm,,  146. 

If  a  purchaser  has  erected  buildings 
upon  the  lan4  contracted  for  before 
obtaining  a  deed,  with  the  consent  of 
the  party  holding  the  legal  title,  in 
trust,  and  the  seller  make  default,  the 
purchaser  will  be  entitled  to  a  reason- 
able time  to  remove  them  as  his  own 
personal  property.  They  do  not,  under 
such  circumstances,  become  the  prop- 
erty of  the  cestui  que  trust :  Mnes  v. 
Baichdder,  62  Maine,  95. 

The  owner  of  land  upon  which  there 
are  fixtures,  such  as  machineir  in  a 
mill,  has  the  (ight  to  sever  the  cnattels 
from  the  realty;  and  therefore  a  chattel 
mortgage  by  him  upon  the  fixtures  was 
hM  not  to  be  prejudiced  by  his  subse- 
quent mortgage  of  the  land :  Rose  v. 
Heme,  23  Upper  Can.  Com.  PI.,  482. 

The  conveyance  of  land  will  not  pass 
grain  raised  thereon  which  had  been 
set  apart  as  the  landlord's  portion,  in 
the  absence  of  a  contract  to  that  effect. 

The  sale  of  a  farm,  reserving  to  the 
tenant  the  right  to  gather  his  com, 
does  not  give  to  the  purchaser  the  right 
to  the  crop :  Mojfet  v.  Armstrong,  40 
Iowa,  484. 

As  between  landlord  and  tenant  the 
following  articles  have  been  held  to  be 
fixtures  : 

Manure,  made  upon-  agricultural 
lands:  Middlebrook  v.  Corvjin,  15 
Wend.,  169  ;  Plumer  v.  PluTner,  30 
N.  H.,  558;  though  part  of  the  cowq 
be  owned  by  the  tenant:  Lasselv.  Reed, 
6  Maine,  222. 

Otherwise  as  to  manure  made  upon  a 
village  lot  from  hay  and  straw  drawn 
there  :  Fletcher  v.  Herring,  112  Mass., 
882;  Carroll  v.  Newton,  17  How.  Prac. 
Kep.,  189;  Daniels  v.  Pond,  21  Pick., 
367 ;  Plumer  v.  Plumer,  30  N.  H..  558. 

So  where  the  tenant  occupies  a  build- 


ing only  and  takes  his  hay  there  from 
elsewhere  :  Corey  v.  BisTiop,  48  N.  H., 
146. 

A  tenant  may  remove  straw  raised 
upon  agricultural  lands;  Forbes  v.  Shot- 
tuck,  22  Barb.,  558. 

Buildings  put  on  by  tenant  under 
agreement  whatever  is  put  on  shall  go 
to  landlord :  AUadier  v.  Disten,  11 
Upper  Can.  C.  PI.,  278. 

In  Upper  Canada  personal  property 
annexed  by  a  tenant  was  at  first  held 
to  pass  to  the  landlord;  the  liberal  rule 
in  the  United  States  as  between  land- 
lord and  tenant  was  not  followed  :  Bich- 
a/rdson  v.  Banney,  2  Upper  Can.  C. 
PI.,  460. 

But  the  later  cases  seem  to  follow  the 
same  rule  as  in  the  United  States : 
Hope  V.  Gumming,  10  Upper  Can.  C. 
PI.,  118  ;  Hughes  v.  Tow&rs,  16  Upper 
Can.  Com.  PI.,  287;  Burnside  v.  Mar- 
cus, 17  id.,  480. 

And  the  following  not : 

Buildings  however  permanent  which 
the  landlord  agrees  with  the  tenant  he 
may  remove:  Dubois  v.  KeUy,  10  Barb., 
496  ;  Spencer  v.  DarUngton,  74  Penn. 
St.  R.,  286. 

Gas  fixtures :  Bea/rdsley  v.  Sherman, 
1  Daly,  825  ;  Seeg^  v.  PettU,  77  Penn. 
St.  R.,  437. 

Steam  engine  and  furnace :  Kelsey  v. 
Durkee,  33  Barb.,  410. 

See  Wells  v.  Kelsey,  37  N.  Y.,  146, 
reversing  38  Barb,,  242;  Hayes  v.  N. 
T.,  etc.,  2  Colorado,  273. 

Padlock  to  a  com  house  :  Whiting  v. 
Brastow,  4  Pick.,  310. 

Bails  put  into  a  fence  under  an  agree- 
ment between  the  landlord  and  the  ten- 
ant that  the  latter  may  remove  them  : 
Mott  V.  PaDner,  1  N.  Y.,  564. 

Building  erected  by  tenapt  or  by  a 
third  person  by  consent  of  the  owner  of 
the  soil  as  a  ball  ropm :  Orebony  v. 
JoTies,  19  N.  Y.,  234 ;  Pennybecker  v. 
McDougal,  48Cal.,  160;  aDmneUy. 
HitcJicock,  118  Mass.,  401. 

But  see  Kissam  v.  Ba/rday,  17  Abb. 
Prac,  360;  Northrop  v.  Trask,  89 
Wise,  515. 

Coal  bin,  walnut  railings,  stairs,  ban- 
nisters and  shelves :  Seeger  v.  Pettit,  77 
Penn.  St.  R.,  437. 

Stone  piers  built  by  a  railroad  com- 
pany on  lands  over  which  it  has  ac- 
quired the  right  of  way  for  its  road, 
do  not,  though  firmly  imbed4ed  in  the 
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earth  become  the  property  of  the  owner 
of  the  lands  as  part  of  the  realty.  And, 
on  the  purpose  of  completing  the  road 
being  abandoned,  the  company  may 
remove  such  structures  as  personal 
property:  Wagner  v.  Cleveland,  etc., 
22  Ohio  St.  R.,  563. 

See  also  CaUfomia,  etc.,  v.  Arrn- 
Btrong,  46  Cal.,  85. 

So  tfie  side  track  and  sleepers  of  con- 
tractors for  building  a  railway  :  Fifield 
V.  Maine,  etc.,  62  Maine,  77. 

And  a  portable  fence  made  of  posts 
and  boards,  and  resting  on  the  surface  : 
Pennyhecker  v.  McDougal,  48  Cal.,  160. 

It  was  at  one  time  held  in  England 
that  trover  would  not  lie  by  a  tenant 
for  personal  property  annexed  by  him 
to  the  freehold  of  his  landlord  :  Mcin- 
tosh V.  Trotter,  8  M.  &  Welsh.,  183 ; 
MinshaU  v.  Lloyd,  2  Mees.  &  Welsh., 
450. 

This  rule  was  founded  upon  the  tech- 
nical idoa  that  the  tenant  by  affixing 
them  made  it  a  part  of  the  realty,  and 
they  remained  such  uniil  by  detaching 
he  again  made  the  property  personal : 
Cleaver  v.  CuOoden,  15  Upper  Can.  Q. 
B.,  582. 

The  contraiy  is  clearly  the  law  in 


the  United  States  if  the  property  do 
not,  by  the  annexation,  become  a  part 
of  the  realty  as  a  fixture :  Osgood 
V.  Howard,  6  Greenl.  (Maine),  452  ,* 
Bcardsley  v.  Sherman,  1  Daly,  825  ; 
EussellY.  Richards,  1  Maine,  449,  S.  C, 
2  id.,  371 ;  HiUxyme  v.  Brovm,  8 
id.,  162  ;  Pinkham  v.  Oere,  3  N.  H., 
484 ;  Qas  Co.  v.  Marshall,  7  Upper 
Can  Q.  B.,  198;  Cleaver  v.  CaOoden, 
14  id.,  491,  15  id.,  582.. 

But  see  Oates  v.  Cameron,  7  Upper 
Can.  Q.  B.,  228;  BurmeU  v.  Tapper, 
10  id.   414. 

So  replevin  lies  therefor  :  Penny- 
becker  v.  McD&ugal,  48  Cal.,  160. 

As  to  when  abandonment  of  title  to  a 
fixture  may  be  found  from  the  facts : 
Nob  v.  Sylvester,  46  Verm.,  146; 
Thropp*s  Appeal,  70  Penn.  St.  R., 
895  ;  Wagner  v.  Cleveland,  etc.,  22  Ohio 
St.  R.,  563. 

One  upon  whose  land  a  wrongdoer 
moves  a  building  is  not  liable  to  the 
owner  for  a  conversion.  A  purchaser 
by  contract  in  possession  has  no  right 
to  remove  a  building,  but  the  remedy 
of  the  owner  is  by  injunction  to  stay 
waste  :  NoHhrwp  v.  Trusk,  29  Wise., 
515. 


[Law  Reports,  7  House  of  Lords,  496.] 
March  6,  9,  1875. 

496]  *The  Directors,  &c.,  of  the  Shropshire  Union 
Bail'ways  and  Canal  Company,  Plaintiffs  in  Error; 
and  The  Queen,  on  the  Prosecution  of  Emma  Sarah 
RoBSON,  Defendant  in  Error  ('). 

MqaUabU  Mortgagee — RaUway  Company — Certifioates  of  Stock — Cestui   que   IVust — 

Trustee. 

A  certificate  of  shares  is  merely  a  solemn  afBrmatioji  lender  the  seal  of  the  com- 
pany that  a  certain  amount  of  stock  stands  in  the  name  of  the  individual  mentioned 
in  the  certificate. 

It  is  the  duty  of  a  person  receiving  as  an  equitable  mortgage  of  railway  stock, 
the  certificates  of  the  shares  thereof,  to  inquire  what  is  the  real  position  of  the  person 
pretending  to  mortgage  it,  for  if  such  person  has  only  the  legal  title  by  having  the 
certificates  in  his  possession,  but  is,  in  truth,  merely  the  trustee  for  another,  the 
equitable  mortgagee  will  be  unable  to  enforce  his  claim  in  opposition  to  the  original 
centui  que  tnist. 

Per  Thk  Lord  Chancellor  :  In  order  to  take  away  a  pre-existtng  equitable  title, 
something  tangible  and  distinct,  having  the  strong  and  grave  eftect  of  producing 
such  a  result,  must  be  clearly  j)roved  to  have  taken  place.  The  burden  of  such  proof 
lies  on  the  person  seeking  to  affect  the  previous  equitable  title. 

{})  Reversing  6  Eng.  R.,  147. 
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H.,  a  banker,  was  the  banker  of  a  railway  company,  he  was  also  one  of  its.  direc- 
tors. Under  certain  business  arrangements  of  the  company  he  was  entrusted  with 
the  possession  of  certificates  which  represented  shares,  and  those  shares  he  held  as 
trustee  for  the  company  ;  he  converted  the  shares ;  the  conversion  was  noticed ;  ho 
gave  an  explanation,  replaced  the  shares,  and  continued  to  hold  the  certificates  as  be- 
f«>re,  and  stood  on  the  register  as  the  apparent  owner  of  them.  He  borrowed  money 
of  R.,  and  deposited  the  certificates  with  R.,  who  held  them  for  some  time,  and  died 
without  haviug  taken  any  step  to  be  registered  as  the  owner  of  the  shares.  R.*8 
widow  and  executrix  applied  to  be  registered  as  the  owner ;  her  application  was  re- 
fused. She  moved  for  a  mandamus  to  compel  reHstration,  the  Court  of  Queen's 
Beach  refused  the  mandamus.  The  Exchequer  Chamber  reversed  ttiat  decision, 
and  ordered  it  to  issue.     On  appeal  to  this  House : 

Held,  that  this  was  the  ordinary  case  of  a  trustee  abusing  his  trust ;  that  if  R.  had 
made  |)roper  inquiries  he  would  have  found  that  H.  was  only  a  trustee  ;  that  negli- 
gence suiticient  to  aiFect  their  equitable  title  could  not  be  imputed  to  the  directors 
and  the  company,  and  that,  consequently,  the  equitable  title  of  R,  could  not  prevail 
against  the  earlier  equitable  title  of  the  company. 

Per  The  Lord  Chancellor:  Whether  a  transfer  of  shares  in  a  company  can  or 
cannot  be  made  without  the  production  of  the  certificates  of  the  shares,  is  a  matter 
entirely  within  the  discretion  of  the  directors. 

In  this  case  Mrs.  Robson,  the  holder  of  certain  stock  cou- 
pons or  *certificates  of  shares  in  the  Shropshire  Union  [497 
Kailways  and  Canal  Company,  had  applied  to  the  Court  of 
Queen's  Bench  to  issue  a  mandamus  to  the  plaintiffs  in  error, 
commanding  them  to  register  her  as  the  proprietor  of  these 
shares  in  the  company,  in  pursuance  of  a  deed  of  transfer 
executed  in  her  favor  by  one  George  Holyoake.  The  Court 
of  Queen's  Bench  had  refused  to  issue  the  mandamus.  On 
error  to  the  Exchequer  Chamber,  the  judgment  of  the 
Queen's  Bench  was  reversed,  and  the  rule  for  a  peremptory 
mandamus  was  made  absolute  (*). 

Christopher  Robson,  in  his  lifetime,  had  advanced  on  dif- 
ferent occasions  money  to  a  considerable  extent  to  George 
Holyoake,  of  Neachley  Hall,  in  Shropshire,  and  had  re- 
ceived from  him  a  deposit  of  certificates  of  shares  of  the 
Shropshire  Union  Railwavs  and  Canal  Company  as  security 
for  payment.  Holyoake  nad  on  the  first  occasion  of  deposit, 
which  was  on  the  5th  of  April,  1866,  given  a  memorandum 
in  which  he  declared  himself  to  be  possessed  "  as  of  my  own 
property  and  unincumbered,"  of  the  shares,  the  numbers  of 
which  and  their  sefv^ral  values  he  fully  sets  forth.  In  the 
same  memorandum  were  these  words :  ''I  hereby  undertake 
and  promise,  on  request,  to  execute  a  legal  mortgage  of  the 
said  shares,  and  such  mortgage  deed  is  to  contain  a  power  of 
8a le,  and  all  usual  and  customary  covenants,"  &c.  There 
were  other  memorandums  of  a  like  sort  afterwards  given 
upon  occasion  of  other  advances  of  money.  No  legal  mort- 
gage or  transfer  of  the  shares  was  ever  given  during  the  life 
of  Mr.  Robson,  but  the  certificates  of  shares  remained  in  his 

(»)  Law  Rep.,  8  Q.  B.,  420,  6  Eng.  R.,  147,  where  the  facts  are  fully  set  forth. 
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possession  up  to  and  at  the  time  of  his  death,  which  hap- 
pened on  the  6th  of  May,  1867.  By  his  will  he  appointed 
his  wife  sole  executrix.  All  these  shares  had,  with  others, 
been,  in  fact,  put  into  the  hands  of  Holyoake,  and  registered 
in  his  name  m  the  books  of  the  railway  compjany  in  the 
character  of  a  trustee  for  the  company,  and  not  in  virtue  of 
any  title  to  them  belonging  to  him  as  an  individual. 

On  the  12th  of  February,  1869,  Mr.  Pulbrook,  the  solici- 
tor of  Mrs.  Robson,  wrote  to  Mr.  Wragge,  the  secretary  of 
the  railway  company,  a  letter,  in  which  he  said,  "  My  client 
is  possessed,  by  virtue  of  a  mortgage,  of  the  following  stock 
4y8]  in  your  railway,  *amounting  to  £3,712  105.,  standing 
in  your  books  in  the  name  of  G.  Holyoake,  coupons  [certifi- 
cates] of  which  are  in  my  possession.  Will  you  please  in- 
form me  what  dividends  are  standing  at  the  present  time 
unpaid  on  such  stock,  as  my  client  is  about  taking  proceed- 
ings to  have  the  stock  reduced  into  possession.  I  observe 
in  the  note  of  the  certificate,  you  state  that  the  stock  coupons 
must  be  surrendered  before  any  deed  of  transfer  can  be  reg- 
istered. Will  you  please  inform  me  if  there  is  a  provision 
to  that  effect  in  any  of  j^our  special  acts  of  Parliament,  or 
any  by-law  sanctioning  it.  If  so,  will  you  give  me  the  par- 
ticulars thereof?"  The  directors  answered  this  application 
by  a  letter  of  Mr.  Wragge,  dated  the  13th  of  February, 
1869,  in  which  he -said,  "lam  much  surprised  to  hear  that 
Mr.  Holyoake  can  have  mortgaged  the  stock  in  question, 
which  he  certainly  could  have  no  right  to  do,  as  the  stock 
stands  in  Mr.  Holyoake' s  name  merely  as  a  trustee."  Some 
communications  then  took  place  with  Jlolyoake,  who,  on 
the  6th  of  May,  1869,  executed  a  deed  of  transfer,  which, 
reciting  the  agreement  to  transfer,  went  on  thus,  *'I  do 
hereby  bargain,  sell,  assign,  and  transfer  to  Emma  Sarah 
Robson,  executrix  under  the  will  of  the  said  Christopher 
Robson,  the  sum  of  £3,712  10s,  Consolidated  Stock,  1854,  of 
and  in  the  undertaking  called  *  The  Shropshire  Union  Rail- 
ways and  Canal  Company,'  and  all  accruing  and  accrued 
dividends,  profits,  and  advantages  thereof.  To  hold  to  her 
and  her  executors,  &c.,  subject  to  the  several  conditions  on 
which  I  hold  the  same  immediately  before  the  execution 
hereof."  And  Mrs.  Robson  duly  accepted  the  same  on 
those  conditions. 

On  the  20th  of  May,  1869,  this  deed  of  transfer  was  de- 
livered to  the  secretary  of  the  company,  with  a  demand  that 
it  should  be  registered,  and  that  Mrs.  Robson  should  be 
registered  as  the  proprietor  of  the  stock ;  which  demand  was 
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refused,  the  directors  asserting  that  the  stock  was  their  prop- 
erty-, and  that  the  deed  was  void  as  against  them  ('). 

The  application  to  the  Court  of  Queen's  Bench  was  then 
made.  To  the  rule  to  show  cause  the  defendants  made  a 
retftrn  setting  forth  that  the  stock  and  every  part  thereof 
was  '*  registered  in  the  *name  of  the  said  George  Holy-  [499 
x)ake,  who  in  respect  thereof  is  a  trustee  on  behalf  of  '^  the 
said  company. 

The  facts  were  put  into  the  form  of  a  special  case,  which, 
among  other  things,  stated  that  in  1846  there  were  ninety- 
nine  shares  of  the  company,  of  the  value  of  £37  105.  each, 
registered  in  the  names  of  the  late  Earl  Powis  and  of  Mr. 
Holyoake,  both  of  whom  were  directors  of  the  company, 
and  the  register  expressly  stated  that  they  were  held  by  the 
Earl  and  Holyoake  ''as  trustees  for  the  company."  The 
Earl  died.  The  register  continued  unaltered  until  1854, 
when  the  shares  were  converted  into  £3,712  10s,  consoli- 
dated stock,  which  was  registered  in  the  names  of  the  Earl 
and  of  Holyoake.  The  entry  on  the  register  was  in  this 
form  : 

"Dr.  The  Right  Hon.  the  Earl  of  Powia  and  George  Holyoake. 

180g    I  I        \   £    t.  d.\\  18U  \  \        \  £    9.    d, 

Dec.  3l|To  Stock  transferred  -  •-  |1128|3712  10  o||Sep.  14]  By  Shares  cons.  -  -  -  |12M|8712  10    0'* 

Certain  transactions  ha<^  taken  place  between  the  Shrop- 
shire Union  Company  and  the  London  and  North  Western 
Company,  and  in  the  7th  clause  of  an  agreement  between 
the  two  companies  Holyoake  was  spoken  of  as  holding  this 
stock  as  a  trustee  for  the  Shropshire  Union  Company.  The 
register  itself  did  not  mention  the  word  *' trustee."  For 
certain  purposes  of  business  aiTangement  Holyoake  trans- 
ferred this  stock,  in  December,  1859,  to  a  Mr.  Tootal,  who 
in  December,  1860,  retransferred  it  to  George  Holyoake  and 
Lyttelton  Eobert  Holyoake.  In  1861  attention  was  called 
to  the  fact  that,  without  the  knowledge  or  consent  of  the 
company,  £3,000  of  the  said  trust  stock  had  been  converted 
and  sold  ;  and  the  present  Earl  Powis,  then  chairman  of  the 
Shropshire  Union  Company,  made  a  communication  to  Holy- 
oake on  the  subject.  Some  correspondence  occurred.  Holy- 
oake wrote  to  say  that  this  particular  stock  had  been  con- 
verted in  consequence  of  its  having  been  mixed  up  with  his 
own,  and  that  he  would  take  steps  to  replace  it.  it  was  re- 
placed, and  the  case  stated  that  "from  that  time  Holyoake 
has  held  as  trustee  in  trust  for  the  said  Shropshii-e  Union 

(')  It  was  admitted  that  the  deed  of    ditional  force  to  the  original  deposit  of 
tninsfer,    being    executed    after    notice,    the  shares, 
cut  lid  not  be  relied  on  em  giviu|^  any  ad- 
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Railways  and  Canal  Companyj  and  in  no  other  capacity 
whatever,"  and  the  dividends  were  invested  from  time  to 
time  in  the  names  of  the  chairman,  &c.,  of  the  company. 

The  application  for  a  mandamus  was  refused  by  the  Court 
of  Queen^s  Bench.  That  decision  was  reversed  in  the  *Ex- 
500]  chequer  ^Chamber,  and  a  peremptory  mandamus  or- 
dered to  issue.     Tills  proceeding  in  error  was  then  brought. 

Mr.  Cotton,  Q.C.,  and  Mr.  Mclntyre,  Q.C.  (Mr.  W.  P. 
Jolliffe  with  them),  for  the  plaintiffs  in  error:  There  was 
no  title  whatever  in  Mrs.  Robson  which  she  could  ask  a 
court  to  enforce  in  her  favor.  The  certificates  were  not  in 
any  way  the  property  of  Holyoake,  he  held  them  only  as  a 
trustee,  and  nis  fraudulent  act  could  give  no  title  whatever 
to  a  property  in  them.  This  case  was  in  effect  a  repetition  of 
the  case  of  Cory  v.  Byre{'\  and  must  be  governed  by  it. 
There  the  trustee  had  appeared  to  give  a  title  to  another 
person  in  opposition  to  that  of  his  cestui  que  trust,  but, 
upon  the  ground  that  this  had  been  done  secretly  and  fraud- 
ulently, it  was  held  that  the  position  of  the  cestui  que  trust 
had  not  been  altered,  and  he,  having  received  no  intimation 
of  a  fraud  bein^*  committed  upon  Mm,  was  held  to  be  freed 
from  any  liability  to  make  inquiry.  In  Bice  v.  Bice  (')  the 
possessor  of  the  deeds  was  held  entitled  to  priority,  but  in 
that  case  the  equities  were  equal,'  and  the  fact  of  the  posses- 
sion of  the  deeds  was  held  to  turn  the  scale  in  favor  of  the 
equitable  mortgagee  as  against  the  vendor  of  the  estate ;  and 
in  that  case,  too,  there  had  not  been  anj^  fraudulent  disposi- 
tion of  the  property  by  a  person  not  entitled  to  it,  for  at  the 
time  Michael  Rice  deposited  the  deeds  with  the  mortgagee 
he  held  possession  of  them  under  a  rightful  and  lawful  de- 
livery to  himself.  Here  that  was  not  so ;  at  no  time  what- 
ever was  the  possession  of  Holyoake  anything  more  than 
the  possession  of  a  mere  trustee.  So  again,  Be  Bahia  and 
San  Francisco  Bailway  Company  {^)  did  not  apply,  for 
there  the  person  who  had  purchased  the  shares  nad  pur- 
chased them  on  the  faith  of  the  certificates  given  by  the 
company,  and  whatever  remedy  the  company  might  have 
against  other  persons,  it  was  held  bound  to  make  good  its 
own  representations,  on  the  faith  of  which  the  purchaser 
had  acted.  In  Waldron  v.  Sloper{*)  there  had  been  gross 
negligence  on  the  part  of  the  plaintiff,  and  by  that  negli- 
gence he  had  enabled  one  Matthews  to  commit  a  fraud  upon 
an  innocent  mortgagee,  and  his  priority  was  consequently 

(»)  1  De  G.  J.  &  S.,  149.  (»)  Law  Rep.,  8  Q,  B.,  584. 

(«)  2  Drew.,  73;  23  L.  J.  (Ch.),  289.  {*)  1  Drew.,  198. 


Vol  VII.]  ENGLISH  AND  IRISH  APPEALS.  25 

Shropshire  Union  Railways  and  Canal  Company  v.  The  Queen.         1875 

postponed.  *So  in  Layard  v.  Mated  {')  the  right  of  [501 
the  nrst  mortgagee  was  postponed  to  that  of  the  second  on 
account  of  neghgence.  But  these  were  cases  of  mere  ques- 
tions of  priority,  and  could  not  affect  the  present,  which  was 
not  a  question  of  priority  between  two  rights  equally  good 
in  their  origin,  but  a  question  of  destroying  one  right  by 
fraud  and  creating  another  by  the  same  fraud.  In  ALlen  v. 
KnigTit^\  as  in  this  case,  the  legal  estate  was  conveyed 
after  express  notice  of  the  rights  of  other  parties,  and  it  was 
held  not  to  aflfect  in  any  manner  the  decision  of  their  relative 
claims.  Muwford  v.  Stohwasser(^)  is  to  the  same  effect, 
and  the  case  is  all  the  stronger  because  there  it  was  a  contest 
between  two  parties,  each  of  whom  had  a  valid  title  to  the 
claim  he  set  up.  Manningford  v.  Toleman{^)  does  not 
apply  here,  for  m  that  case  there  was,  in  the  marriage  set- 
tlement, an  express  trust  by  which  the  husband  was,  as 
Vice-Chancellor  Knight  Bruce  said,  "as  much  a  trustee  as 
if  he  had  formally  and  regularly  executed  a  declaration  of 
trust ; "  and  there  was  also  a  covenant  by  him,  and  the 
deposit  of  the  title  deeds  was  made  in  direct  contravention 
of  both.  Nothing  of  that  sort  exists  here.  There  .  was 
nothing  whatever  to  give  any  title  to  Holyoake  to  treat 
these  certificates  as  his  own  property,  or  to  deposit  them 
with  Robson  as  security  for  his  personal  debts.  Every  act 
he  did  was  not  merely  without  lawful  authority,  but  was  in 
fraudulent  violation  of  his  duty,  and  the  fraudulent  deposit 
of  the  certificates  could  not  afterwards  be  made  valid  by 
any  formally  executed  transfer,  and  most  especially  so  after 
the  transferee  had  received  due  and  distinct  notice  that 
Holyoake  merely  held  the  certificates  as  a  trustee  for  the 
directors. 

When  Robson  advanced  these  moneys  he  ought  to  have 
made  inquiries,  and  then  he  would  have  learnt  that  Holy- 
oake was  a  mere  trustee ;  instead  of  which  Robson  not  only 
made  no  inquiries,  but,  after  he  had  received  the  certificates, 
took  no  steps  whatever  to  perfect  his  title  by  registration. 
Yet  registration  alone  could  give  a  perfect  title;  and  if 
Robson  had  applied  to  get  himself  registered,  he  would 
have  been  told  at  once  what  were  the  real  facts  of  the  case. 

*Mr.  Southgate^  Q.C.,  and  Mr.  BrooJcshanTc  (Mr.  [502 
Eyre  Lloyd  was  with  them),  for  the  respondent :  Whatever 
rights  may  be  claimed  by  a  cestui  qxte  trust  as  against  his 
trustee,  or  even  as  against  parties  with  whom  that  trustee 
has   dealt,   they  may  be  forfeited  by  his  own  conduct. 

(»)  Law  Rep.,  4  Eq.,  897.  (»)  Law  Rep.,  18  Eq.,  566. 

O  5  Hare,  272;  16  L.  J.  (Ch.),  430.  {*)  1  Coll.  Ch.,  670;  14  L.  J.  (Ch.),  160. 

13  Eng.  Rep.  4 
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Equity  will  not  favor  a  person  who  has  led  to  the  com- 
promise of  the  rights  of  another,  and  an  innocent,  party  by 
nis  own  negligence.  But  when  the  conduct  that  has  led  to 
that  result  is  not  merely  negligent,  but  negligent  after 
notice  and  full  knowledge,  and  is  therefore,  in  the  consid- 
eration of  equity,  wilful  negligence,  there  can  be  no  claim 
to  favor.  Here  Robson  was  entirely  an  innocent  party  ;  he 
saw  the  certificates  in  Holyoake's  possession,  he  advanced 
his  money,  and  received  these  certificates  as  security  for 
payment,  believing,  as  he  had  a  right  to  do,  that  the  person 
who  had  the  possession  of  them  was  the  person  legally  and 
beneficially  entitled  to  them.  They  are  what  title  deeds  are, 
and  the  manual  possession  of  them  indicates  in  the  eyes  of 
the  world  the  right  and  title  to  possess  them.  The  plain- 
tiffs in  error  could  set  up  no  such  ground  of  title  to  the 
favor  of  a  court  of  equity  as  existed  on  the  part  of  Mr. 
Robson.  They  knew  that  on  a  previous  occasion  Holyoake 
had  dealt  in  an  unwarrantable  manner  with  their  shares, 
and  therefore,  when  they  afterwards  trusted  him,  they  did 
so  at  their  peril.  The  transaction  was  set  forth  in  the 
special  case  itself,  and  on  that  occasion  he  had  been  obliged 
to  replace  the  stock  which  he  had  wrongfully  transferred. 
That  transaction  ought  to  have  put  the  plaintiffs  in  error  on 
their  guard  ;  and,  after  it,  they  could  no  longer  pretend 
that  they  had  an  implicit  trust  in  Holyoake,  or  were,  so  far 
as  he  was  concerned,  cestuis  que  trust  without  notice  or 
warning.  They  had  had  warning  that  he  could  and  would 
abuse  a  trust  confided  in  him.  The  case,  therefore,  fell 
within  the  principle  of  Waldron  v.  8loper{')y  where  some- 
thing much  less  strong  than  trusting  a  person  who  had  pre- 
viously abused  his  trust,  namely,  the  loan  of  deeds  for  an 
unnecessarily  long  time,  was  held  to  make  the  person  lend- 
ing them  liable,  as  between  himself  and  an  innocent  mort- 
gagee, to  suffer  the  consequences  of  his  negligence.  So  in 
O03]  Bunter  v.  Walters  O,  two  mortgagees  of  an  estate  *lef  t 
the  deeds  in  the  hands  of  Walters,  a  solicitor,  and  after- 
wards, at  his  request,  and  in  implicit  confidence  in  him  (for 
they  had  not  had  any  warning  of  his  misconduct),  and  in 
total  ignorance  of  the  real  meaning  of  what  they  wei-e  doing, 
signed  and  indorsed  a  receipt  for  purchase- money,  all  of 
which  things  put  Walters  in  the  position  of  a  purchaser, 
and  he  immediately  mortgaged  the  property  to  one  Curling ; 
it  was  there  held  that  the  two  mortgagees,  who  had  thus 
negligently,  though  without  any  ground  for  suspicion, 
allowed  themselves  to  be  made  the  means  by  which  an  in- 

(')  1  Drew.,  193.  («)  Law  Rep.,  11  Eq.,  292;  Law  Rep.,  1  Ch.  App.,  75. 


Vol  Va]  ENGLISH  AND  IRISH  APPEALS.  27 

Shropshire  Union  Railways  and  Canal  Company  v.  The  Queen.        1876 

nocent  person  was  defrauded,  must  be  postponed  to  Curling, 
who  had  advanced  his  money  innocently  upon  a  security 
which  appeared  to  be  valuable.  Baillie  v.  McKewan{') 
was  a  case  where  the  cestuis  que  trust  had  no  reason  for 
suspecting  their  trustee,  while  here  there  was  not  only 
ground  for  suspicion,  but  actual  knowledge  of  misconduct, 
and  yet  he  was  again  trusted  with  the  means  of  repeating 
his  misconduct.  Surely  that  disabled  those  who  so  acted 
from  Obtaining^  an  advantage  over  persons  whom  they  had 
thus  exposed  to  his  frauds.  Coryy,  Eyrei^)  is  not,  when 
rightly  considered,  an  authority  against  the  respondent,  for 
there  the  mortgagee  who  had  the  hrst  title  had  done  nothing 
whatever  which  ought  to  subject  him  to  lose  his  priority  ; 
he  had  merely  assumed,  as  men' in  general  are,  in  ordinary 
circumstances,  entitled  to  assume,  that  his  trustee  would 
not  act  dishonestly ;  and  that  point  was  much  insisted  on 
in  the  judgment  of  Lord  Justice  Turner (').  Here  the  de- 
fendants, constituting  a  company,  were  less  entitled  to 
favorable  consideration  than  an  individual  would  be  ;  they 
aDowed  Holyoake  to  continue  in  possession  of  the  means  to 
commit  a  fraud,  and  by  their  own  regulations,  which,  like 
those  of  other  companies,  declined  to  admit  trustees,  as  such, 
upon  their  registers,  they  precluded  the  possibility  of  any 
one  discovering  that  shares  registered  in  their  books  did  not 
actually  belong  to  those  whose  names  were  on  the  register. 
In  Hunter  v.  Walters  {^)  Lord  Justice  James  clearly  ex- 
pressed the  principle  that  ought  to  be  applied  to  cases  like 
the  present,  ne  saidQ:  "lam  of  opinion  that  the  rule  of 
equity  is  the  rule  of  common  sense,  and  that  the  *prin-  [504 
cipal  must  suffer  for  the  fraud  of  his  agent,  and  not  the 
stranger  who  is  dealing  with  the  agent ;  that  the  man  who 
has  made  the  representations,  under  whatever  circumstances, 
must  bear  the  consequences  of  those  representations,  and 
not  the  man  who  has  trusted  to  the  representations  so 
made."  Here  Holyoake  was  an  agent  making  representa- 
tions to  a  stranger,  and  it  was  by  the  culpable  neghgence  of 
the  appellants  that  he  was  enabled  to  make  them  success- 
fully. Applying  that  principle  to  the  facts  of  this  case,  the 
directors  must  suffer  for  the  acts  of  their  agent ;  the  direc- 
tors having,  after  full  notice,  left  him,  and  left  him  alone, 
not  even  taking  the  precaution  of  associating  another  trustee 
with  him,  in  possession  of  the  means  of  doiuff  again  what  he 
had  done  once  before,  abuse  the  power  confided  to  him.   On 

Q)  85  Beav.,  177.  (*)  Law  Rep.,  7  Ch.  App.,  75. 

(•)  1  De  G.  J.  &  a,  149.  (*)  Law  Rep.,  7  Ch.  App.,  85. 

(»)  1  De  G.  J.  ife  S.,  169. 
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the  other  hand,  Mrs.  Robson,  the  executrix,  had  not  been 
guilty  of  any  omission,  as  Mr.  Baron  Cleasby  expressly, 
declared  in  tne  judgment  in  the  court  below  (').  Every  prin- 
ciple was  therefore  in  her  favor,  while  it  was  evident  that 
the  directors  had  most  negligently  allowed  Holyoake,  un- 
checked and  unwatched,  to  retain  the  means  of  committing 
a  fraud. 

Mr.  Cotton  replied. 

The  Lord  Chancellor  (Lord  Cairns) :  My  Lords,  if  it 
were  not  for  the  very  sincere  respect  which  I  entertain  for 
the  unanimous  opinion  of  the  learned  judges  of  the  Court  of 
Exchequer  Chamber,  I  should  have  thought  that  this  case 
was  an  extremely  simple  one,  and  that  if  it  had  fallen  to  be 
decided  in  one  of  the  courts  of  equity,  to  whose  administra- 
tion the  subject-matter  more  properly  belongs,  it  could 
hardly  have  admitted  of  any  serious  argument. 

My  Lords,  the  prosecutor  of  "the  mandamus  in  this  case 
was  Mrs.  Robson,  the  widow  of  one  Christopher  Robson. 
She  came  before  the  Court  of  Queen's  Bench  for  the  purpose 
of  obtaining  a  mandamus  to  order  the  directors  of  the  Shrop- 
shire Union  Railways  and  Canal  Company  to  transfer,  m 
their  books,  into  her  own  name,  a  sum  of  £3,712  10,5.  of 
their  consolidated  stock  of  1854,  which  was  then  standing  in 
505]  the  name  of  George  Holyoake.  She  came  with  an  *in- 
strument  of  transfer  under  the  seal  of  Holyoake,  executed 
on  the  5th  of  May,  1869 ;  but  that  instrument  of  transfer 
was  not  executed  until  after  notice  had  been'  given  to  her  of 
the  infirmity  of  her  previous  title.  It  is  very  properly  admit- 
ted on  both  sides  that  the  case  must  be  dealt  with  as  if  it  had 
fallen  to  be  decided  before  that  document  had  been  executed. 

Looking  at  the  case  as  it  stood  before  that  document  was 
executed,  the  facts  which  are  clearly  to  be  borne  in  mind  are 
these :  George  Holyoake  had  standing  in  his  own  name  (for 
I  disregard  the  history  of  the  period  during  which  another 
name  was  associated  with  his)  stock  of  the  company  to  the 
value  of  £3,712  105.  Undoubtedly  he  held  that  stock  as 
trustee  for  the  defendants,  and  in  no  other  character.  The 
special  case  states  that  this  stock  was  in  his  name  in  the  year 
1863,  from  which  time  he  has  held  it  "as  trustee  in  trust  for 
the  Shropshire  Union  Railways  and  Canal  Company,  and 
in  no  other  capacity  whatsoever,  and  thenceforth  from  time 
to  time  all  the  dividends  which  have  become  payable  on  the 
stock  were  invested  in  the  names  of  the  cnairman  of  the 
company  and  other  directors  thereof,  who  have  held  the 
same  as  trustees  for  the  company." 

Q)  Law  Rep.,  8  Q.  B.,  444. 
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It  was  perfectly  legitimate  that  these  defendants  should 
•own  the  stock.  It  is  perfectly  in  accordance  with  law  that 
they  should  have  had  that  stock,  which  they  could  not  hold 
in  "their  own  names,  standing  for  them  in  the  name  of  a 
trustee  or  in  the  names  of  trustees,  and  in  that  state  of  things 
undoubtedlv  the  position  of  matters  was,  that  the  defen- 
dants had  the  whole  beneficial  interest  in  the  stock  belong- 
ing to  and  forming  part  of  the  property  of  the  company. 
Theirs  was  the  equitable  title.  Holyoake  was  a  person  who 
held  merelv  the  legal  title  and  the  right  to  transfer  the  stock. 
He  was  able,  if  not  interfered  with,  to  transfer  the  stock  to 
any  other  person,  and  to  give  a  valid  receipt  for  the  pur- 
chase-money to  any  person  who  had  not  notice  of  the  bene- 
ficial interest  of  the  defendants.  On  the  other  hand,  anj 
person  with  whom  Holyoake  might  deal  by  virtue  of  his 
titl6  upon  the  register,  had,  or  ought  to  have  had,  these 
considerations  present  to  his  mind.  He  ought  have  known 
that  although  Holyoake' s  naihe  appeared  upon  the  register 
as  the  owner  of  these  shares,  and  although  Holyoake  could 
present  to  him  the  certificates  of  this  ^ownership,  still  [506 
it  was  perfectly  possible  either  that  these  shares  were  the 
beneficial  property  of  Holyoake  himself,  or  that  they  were 
the  property  of  some  other  person.  If  he  dealt  merely  by 
equitable  transfer,  or  equitable  assignment  with  Holyoake, 
and  if  it  turned  out  that  the  beneficial  ownership  of  Holy- 
oake was  coincident  and  coextensive  with  his  legal  title, 
well  and  good  ;  his  right  would  be  iaccordingly,  so  far  as 
Holyoake  was  concerned,  complete.  But  if,  on  the  other 
hand,  it  should  turn  out  that  Holyoake' s  beneficial  interest 
was  either  nil,  or  was  not  coextensive  with  the  whole  of  his 
apparent  legal  title,  then  I  say  any  person  dealing  with 
Holyoake,  by  way  of  eq uitable  bargain  or  contract,  should 
have  known  that  he  could  only  obtain  a  title  which  was  im- 
perfect, and  would  not  bind  the  real  beneficial  owner.  And, 
my  Lords,  he  also  might  have  known,  and  should  have 
known,  this,  that  if  he  desired  to  perfect  his  title,  and  make 
it  entirely  secure,  he  had  the  most  simple  means  open  to  him 
— he  had  only  to  take  Holyoake  at  his  word.  If  Holyoake 
represented  that  he  was  the  real  owner  of  these  shares,  the 
proposed  transferee  had  only  to  go  with  Holyoake,  or  to  go 
witn  the  authority  of  Holyoake  in  his  possession,  to  the  com- 
pany, and  to  require  a  transfer  of  tnose  shares  from  the 
name  of  Holyoake  into  his  own  name.  If  he  had  obtained 
that  transfer,  and'  the  company  had  made  it,  no  question 
could  have  arisen,  and  no  litigation  could  subsequently  have 
taken  place. 
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That  being  the  state  of  things,  your  Iiordships  have  on  the 
one  hand  the  directors  clearly  the  equitable  owners  of  the 
stock  in  question.  You  have,  on  the  other  hand,  Mr.  Rob- 
son,  the  person  dealing  with  Mr.  Holyoake  for  an  equitable 
charge,  having  in  his  power,  if  he  was  so  minded,  to  obtain 
a  perfectly  valid  legal  charge,  which  would  have  made  his 
title  complete.  Your  Lordships  have  to  deal  with  a  case  of 
a  pre-existing  and  undoubted  equitable  title,  and  circum- 
stances which  are  alleged  to  have  defeated  and  to  have 
taken  awaj^  that  pre-existing  equitable  title.  My  Lords, 
that  pre-existing  equitable  title  may  be  defeated  by  a  su- 
pervening legal  title  obtained  by  transfer.  And  I  agree 
with  what  has  been  contended,  that  it  may  also  be  defeated 
by  conduct,  by  representations,  by  misstatements,  of  a  char- 
acter which  would  operate  and  enure  to  forfeit  and  to  take 
507]  away  the  pre-existing  equitable  title.  *But  I  conceive 
it  to  be  clear  and  undoubted  law,  and  law  the  enforcement 
of  which  is  required  fox  the  safety  of  mankind,  that,  in  or- 
der to  take  away  any  pre-existing  admitted  equitable  title, 
that  which  is  relied  upon  for  such  a  purpose  must  be  shown 
and  proved  by  those  upon  whom  the  burden  to  show  and 
prove  it  lies,  and  that  it  must  amount  to  something  tangible 
and  distinct,  something  which  can  have  the  grave  and  strong 
effect  to  accomplish  the  purpose  for  which  it  is  said  to  have 
been  produced. 

I  have  anxiouslv  striven  to  understand  what  were  the 
circumstances  or  what  was  the  line  of  conduct  which  is  said 
in  this  case  to  operate  to  defeat  the  admitted  equitable  title, 
and  I  have  been  able  to  discover  only  four  matters  wliich 
are  stated  either  separately  or  all  together  to  have  produced 
that  effect. 

My  Lords,  in  the  first  place,  the  arguments  at  your  Lord- 
ships' bar  on  behalf  of  the  respondent  appeared  to  me  to  go 
almost  to  this,  that  whenever  you  have  an  equitable  owner 
who  is  the  absolute  owner,  that  is  to  say,  entitled  to  the 
whole  equitable  interest,  such  a  person  ought  not  to  have  a 
trustee  at  all  holding  the  indicia  of  legal  ownership ;  or,  if 
he  chooses,  for  his  own  purj>ose,  to  have  such  a  trustee,  he 
must  be  in  danger  of  suffering  for  every  act  of  improper 
conduct  by  that  trustee  ;  and  that  therefore,  if  the  person 
entitled  absolutely  to  the  equitable  interest  in  a  share  in  a 
railway  company,  chooses  for  his  own  purpose  to  have  that 
share  standing  in  the  name  of  a  trustee  for  him,  he  will  be 
bound  not  merely  by  a  valid  legal  transfer  of  that  share  by 
the  trustee,  but  by  any  equitable  dealing  or  contract  which 
the  trustee  may  choose  to  enter  into.     Sly  Iiords,  that  is  a 
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very  serious  proposition.  It  goes  not  merely  to  shares,  but 
it  goes  to  land,  and  to  every  other  species  of  property  ;  and 
it  goes  to  say  that,  whereas  there  is  a  large,  well-known,  re- 
cognized, and  admitted  system  of  trusts  in  this  country, 
that  system  of  trusts  is  to  be  cut  down  and  moulded  and  re- 
duced to  this,  that  is  to  be  a  system  applicable  only  to  in- 
fants, married  women,  or  persons  with  limited  interests ;  and 
that  w^herever  the  limited  interest  has  ceased,  and  the 
equitable  interest  has  become  entire  and  complete  without 
any  limit,  there  the  equitable  owner  is  under  some  measure 
of  obligation  with  regard  to  his  duty  of  watching  his  trus- 
tee, an  obligation  which  does  not  lie  u|)on  a  limited  owner. 
I  find  no  authority  for  such  a  ^proposition,  and  I  feel  [508 
satisfied  that  your  Lordships  w]ll  not  be  disposed  to  intro- 
duce, for  the  first  time,  that  as  a  rule  of  law. 

What  was  the  next  circumstance  founded  upon  ?  It  was 
this,  that  the  equitable  owners,  the  directors,  allowed  this 
stock  to  stand  in  one  name  only.  My  Lords,  is  the  doctrine 
now  to  be  introduced  for  the  first  time,  that  a  cestui  que  trust 
who  has  one  trustee  only  is  to  be  bound  to  exercise  a  greater 
amount  of  vigilance  or  to  take  farther  precautions  than  he 
would  have  to  take  if  he  had  two  or  three  trustees  ?  What, 
then,  is  to  be  said  to  the  case  of  there  being  two  or  three 
trustees,  and  one  becoming  the  survivor?  Is  there,  then,  to 
be  a  fresh  duty  cast  upon  the  cestui  que  trust  which,  if  he 
does  not  perfompi,  he  is  to  be  in  some  danger  from  the  act  of 
that  one  trustee,  and  in  some  way  to  be  responsible  for  that 
act  for  which  he  w^ould  not  be  responsible  if  there  had  been 
more  trustees  than  one  ?  I  know  of  no  authority  for  that 
proposition,  and  I  think  your  Lordships  will  not  be  pre- 
pared to  introduce  now  for  the  first  time  that  new  rule  of  law. 

What,  my  Lords,  was  the  next  circumstance  that  was 
founded  upon  ?  It  was  this,  that  this  one  trustee  had  pre- 
viously committed  a  breach  of  trust,  and*  that  the  breach  of 
trust  had  been  condoned  by  the  cestuis  que  trust.  No  doubt 
that  which  wa43  in  the  eye  of  any  court  a  breach  of  trust 
had  been  committed.  It  had  been  observed  by  the  cestuis 
que  trusty  and  the  attention  of  the  trustee  had  been  called 
to  it.  He  gave  to  the  cestuis  que  trust  a  reason,  which  your 
Lordships  may  think  to  have  been  satisfactory  or  unsatis- 
factory, but  which  in  point  of  fact  was  accepted  by  the 
cestuis  que  trust.  Their  confidence  in  the  trustee  does  not 
appear  to  have  been  shaken ;  they  evinced  that  confidence 
by  allowing  him  to  replace  the  stock  in  his  sole  name,  and 
to  have  it  in  his  sole  name.  They  could  have  had  no  sin- 
ister or  improper  object  in  that,  and  they  gave  by  that  the 
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Strongest  proof  that  they  were  satisfied  that  their  trustee 
ought  not  to  be  held  to  have  forfeited  their  confidence.  But, 
my  Lords,  I  repeat  that  here  again  is  a  suggestion  that  a  new 
rule,  entirely  unknown  in  courts  of  equity,  so  far  as  I  am 
aware,  should  be  introduced,  namely,  tliat  persons  claiming 
by  a  subsequent  equitable  title  are  to  be  allowed  to  displace 
a  previous  equitable  title  by  entering  upon  a  review  of  the 

Previous  conduct  of  the  trustee  who  has  created,  or  at- 
09]  tempted  to  create,  a  second  ^equitable  title,  and  if  they 
can  find  any  previous  misconduct  by  him,  to  found  upon 
that  previous  misconduct  some  claim  to  displace  the  pre- 
vious equitable  title. 

Then,  my  Lords,  in  the  fourth  place,  this  circumstance 
was  relied  upon,  that  the  cestuis  que  trust  had  allowed  the 
trustee  to  have  possession  of  the  certificates  of  the  shares. 
Now  a  certificate  of  the  shares  or  stock  of  a  railway  com- 
pany is  merely  a  solemn  affirmation  under  the  seal  of  the 
company  that  a  certain  amount  of  shares  or  stock  stands  in 
the  name  of  the  individual  mentioned  in  the  certificate. 
Undoubtedly  the  stock  did  stand  in  the  name  of  Mr.  Holy- 
oake.  If  I  am  right,  the  directors  were  justified  in  having 
it  in  his  name,  and  they  were  also  justified  in  giving  him  the 
certificates,  which  did  no  more  than  tell  that  which  any 
person  would  have  found  out  hy  looking  at  their  books, 
namely,  that  the  stock  stood  in  his  name.  It  is  said  that 
there  was  some  complete  protection  in  the  possession  of  the 
certificates,  so  that  if  the  holder  passed  them  over  to  another 
person  that  other  person  would  think  he  obtained  a  good 
title  because  no  transfer  could  be  permitted  without  the  pro- 
duction of  the  certificates.  But,  my  Lords,  whether  a  trans- 
fer should  be  permitted  or  not  under  those  circumstances 
would  be  entirely  within  the  discretion  of  the  directors. 
They  were  not  bound  to  permit  a  transfer  without  the  pro- 
duction of  the  certificates,  but,  though  not  bound  to  permit 
a  transfer,  I  apprehend  they  would  not  be  in  any  way 
answerable  if  the  transfer  should  be  in  any  case  made  with- 
out the  production  of  the  certificates  of  the  shares. 

Therefore,  my  Lords,  if  we  are  to  proceed,  as  your  Lord- 
ships will  proceed,  upon  the  well-established  system  of 
trusts  prevailing  in  this  country,  I  cannot  find  that  there 
was  anything  done  by  the  cestuis  qvs  trust  in  this  case  which 
ought  to  forfeit  and  displace  that  equitable  title  of  which, 
as  I  began  by  saying,  they  were  clearly  possessed. 

The  case  woufd  be  entirely  different  if  any  misstatement 
had  been  made  by  the  directors,  if  anything  had  been  said 
by  them  to  Mr.  Robson,  or  if  anything  had  been  placed  by 
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them  on  the  face  of  any  document  stating  something  which 
was  not  the  truth,  upon  the  faith  of  which  Mr.  Kobson 
might  have  acted.  That  was  the  question  which  came  be- 
fore the  court  in  the  case  of  Jiice  v.  *Jiic€  ('),  referred  [5l0 
to  at  your  Lordships'  bar,  and  which  appears  to  have  been 
an  authority  acted  upon  by  the  Court  of  Exchequer  Cham- 
ber. There  a  vendor,  who  unquestionably  would  have  been 
held  to  have,  in  the  eye  of  the  Court  of  Equity,  a  lien  for 
his  purchase-monev,  tor  some  purpose  indorsed  upon  the 
deed  a  receipt  for  that  purchase-money,  stating  that  it  had 
been  paid.  That  was  just  the  same  thing  as  if  he  had  stated 
that  he  had  not  a  lien,  or  that  he  did  not  wish  to  insist  upon 
a  lien  for  the  purchase-money,  and  it  would  have  been  con- 
trary to  the  first  principles  of  equity,  and,  indeed,  of  com- 
mon sense,  to  sav  that,  after  that  deed  had  been  given  by 
him  to  the  purchaser,  and  the  purchaser  armed  with  that 
deed  had  created  an  interest  in  some  third  party  on  the 
faith  of  that  statement,  the  vendor  could  subsequently  come 
forward,  and,  as  against  that  third  party,  claim  to  be  put 
in  possession  of  that  lien  which  by  the  indorsement  of  that 
receipt  he  had  virtually  surrendered. 

My  Lords,  the  case  of  Waldron  v.  Sloper  (*),  which  was 
decided  by  the  same  learned  judge,  is 'a  case  also  entirely 
separate  and  distinct  from  the  present.  There  the  incum- 
brancer, who  had  no  interest  whatever  as  a  mortgagee,  ex- 
cept by  the  delivery  to  him  and  the  retainer  by  him  oi  the 
title  deeds  of  the  property,  chose  to  give  up  those  title  deeds. 
It  is  true  that  he  gave  them  up  upon  an  allegation  that  they 
were  wanted  for  a  temporary  purpose,  but  in  place  of  asking 
for  them  again,  and  of  regaining  the  possession  of  them 
when  that  temporary  purpose  was  satisfied,  he  allowed  them 
to  remain  in  the  hands  of  the  mortgagor  for  three  or  four 
years,  and  during  that  space  of  time,  during  which  he  was 
virtually  leaving  his  security  in  the  possession  of  another, 
that  other  by  the  possession  of  the  title  deeds  was  enabled 
to  create  a  fresh  equitable  mortgage,  which  was  held,  in  con- 
8e5[uence  of  the  laches  of  the  first  mortgagee,  to  have  pri- 
ority over  the  first. 

My  Lords,  neither  of  those  cases  has,  as  it  appears  to  me, 
any  application  'to  the  present.  The  present  appears  to  me 
to  be  simply  the  case  of  an  ordinary  trustee  holding  prop- 
erty of  the  kind  in  question  for  a  cestui  que  trusty  and  an 
incumbrance  created  by  the  trustee,  whicn  can  only  carry 
to  that  fresh  incumbrancer  such  interest  as  the  trustee  could 
give.     The  trustee  could  not  *give  an  interest  as  against  [51 1 

(»)  2  Drew..  78.  (»)  1  Drew.,  193. 
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his  cestui  que  trusty  and  therefore  it  appears  to  me  that  the 
incurabmncer,  now  represented  by  the  plaintiff  in  the  man- 
damus, is  not  entitled  to  have  the  transfer  in  the  company's 
books  of  the  stock  in  question. 

I  therefore  submit  to  your  Lordships,  and  move,  that  the 
decision  of  the  Court  of  Exchequer  Chamber  should  be  re- 
versed, and  that  the  judgment  on  the  motion  for  a  man- 
damus should  be  entered  for  the  defendants. 

Lord  Hatiierley  :  My  Lords,  I  entirely  concur  in  the 
decision  at  which  you  have  been  advised  by  the  Lord  Chan- 
cellor to  arrive. 

It  appears  to  me  that  the  question  in  this  case  is  reduced 
to  an  extremely  simple  proposition  when  we  read,  as  we  do 
in  the  special  case,  that  this  property  in  question,  namely, 
£3,712  105.  stock,  was  held  eariy  in  1863  by  Holyoake  as  a 
trustee  for  the  defendants,  and  that  he  so  held  it  from  that 
time  until  the  transaction  with  Robson  took  place.  About 
three  years  after  the  constitution  of  this  trust,  and  whilst  he 
was  so  in  possession  of  the  property  as  trustee,  he  affected 
to  deal  with  it  by  giving  RoDson  a  security  upon  it.  Rob- 
son  must  have  known  perfectly  well,  as  all  these  persons 
dealing  with  this  company  knew,  that  the  shares,  although 
ostensibly  standing  in  the  names  of  the  persons  who  had 
power  to  deal  with  them,  and  to  transfer  themj  might  (or 
might  not,  as  the  case  jnight  be)  be  held  upon  some  trust. 
The  only  mode  of  making  himself  perfectly  safe,  therefore, 
was  to  obtain  at  least  a  transfer  of  the  shares,  and  perhaps  to 
go  farther  and  obtain  also  registry.  He  was  content  not  to  do 
either  of  these  things,  and  he  trusted  to  the  credit  and  in- 
tegrity of  Holyoake,  who  professed  to  deal  with  him  as 
owner  of  the  shares. 

The  case  of  Cory  v.  Eyre  (')  appears  to  me  to  lay  down 
very  justly  what  the  real  principle  is  in  these  matters.  In 
the  eye  of  the  Court  of  Equity  the  cesiuis  que  trust  (in  this 
instance  the  defendants)  are  the  owners  of  the  property. 
Has  that  owner's  right  been  forfeited?  Mr.  Robson  has  not 
acquired  that  ownership  because  he  has  not  obtained  a 
512]  transfer,  and  he  has  acquired  ^nothing  that  could  pass 
to  him  any  equitable  right,  nor  can  he  claim  it  on  any  ground 
as  a  consequence  of  the  conduct  of  the  company.  It  may 
be  (and  authorities  have  been  cited  before  us  for  the  pur- 
pose of  showing  that  it  is  so  in  Robson' s  case)  that  persons 
being  real  owners  of  an  equitable  interest  may  so  conduct 
themselves  as  to  hold  out  to  third  persons  dealing  with  their 
trustee  that  they  are  not  such  equitable  owners.     Either 

O  1  De  G.  J.  (b  S.,  149. 
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they  have  parted  with  their  interest  as  in  Waldron  v.  Slo- 
per  (*),  where  deeds  had  been  parted  with  for  four  years, 
deeds  that  constituted  in  fact  Waldron' s  only  title ;  or  it  might 
be,  as  in  the  case  of  Rice  v.  Rice  ('),  — they  may  have  repre- 
sented that  they  had  parted  with  tlieir  interest  by  signing  a 
receipt  for  the  purchase-money  where  their  only  interest  was 
a  lien  on  that  purchase-money ;  or  it  might  be  in  various 
other  modes.  The  Case  of  Atwood,  a  case  of  a  different  de- 
scription from  this,  is  another  instance  of  such  a  represen- 
tation being  made.  In  one  manner  or  another  they  may 
have  so  represented  that  they  have  parted  with  their  equi- 
table right  and  interest  as  to  make  it  impossible  for  them 
again  to  set  up  that  right  against  a  person  who  has  acquired 
a  contradictory  right  upon  the  faith  of  tliat  assertion  and 
that  representation. 

The  onlv  question  one  has  to  ask  oneself  in  these  cases  is, 
what  has  been  the  conduct  of  the  real  owner  in  equity,  the 
person  who  has  possessed  the  interest  ?  Has  he  forfeited  his 
right  ?  Nothing  has  been  adduced  to  show  that  he  has  done 
so  in  this  case,  out  the  two  arguments  with  which  the  Lord 
Chancellor  has  dealt,  the  first  of  which  is  that  the  coupons 
(as  they  are  called,  but  certificates  would  be  a  better  name 
for  them)  had  been  delivered  to  Mr.  Holyoake,  the  trustee. 
But  he  was  the  proper  person  to  have  possession  of  the  cer- 
.tificates,  he  was  the  trustee  of  these  shares,  and  he  was 
registered  as  the  owner  of  them.  The  certificate  does  not 
tell  you  anything  more  than  the  register  itself  told  you. 
The  register  told  you  that  he  was  owner,  and  the  certificate 
tells  you  he  is  owner.  The  certificate  tells  you  that  he  is  on 
the  register,  and  that  he  is  on  the  register  for  a  certain  num- 
ber of  shares  ;  that  is  apparent  upon  the  face  of  the  register 
itself ;  and  the  register  itself  is  not  obliged  to  disclose  the 
trust. 

*Then  it  is  said  if  the  company  had  kept  the  certifi-  [513 
cates  Holyoake  could  not  have  parted  with  the  shares  ;  his 
possession  of  the  certificate  tells  vou  that  he  was  in  the  po- 
sition of  being  able  to  part  with  the  shares.  But  that  is 
not  the  case.  All  it  tells  you  is  the  negative  proposition 
that  he  was  not  ahle  to  part  with  the  shares  without  it,  that 
is  to  say,  he  would  have  no  right  as  against  the  company  to 
insist  on  the  company  transferring  the  shares  unless  he  pro- 
duce the  certificates.  But  that  does  not  give  a  title  to  the 
person  who  takes  the  certificates.  He  knows  what  the  title 
IS  which  he  ought  to  acquire  if  he  wishes  to  buy  the  shares. 
His  title  will  be  acquired  by  obtaining,  not  a  delivery  of 

(•)  1  Vrew.,  193.  ,  (*)  2  Drew.,  78  ;  28  L.  J.  (Ch,),  289. 
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the  certificates,  but  a  transfer  of  the  shares  into  his  name  by 
Holyoake  ;  and  perhaps  also,  but  I  think  that  has  not  been 
quite  decided,  it  may  be  necessary  that  he  should  obtain  a 
registry.  Nothing  of  that  kind  is  done  by  Robson  ;  no  rep- 
resentation is  held  out  by  the  company  to  say  that  Holyoake 
is  in  any  different  position  from  any  other  person  who  may 
be  on  the  register,  and  any  one  dealing  with  anybody  on  the 
register  knows  that  that  person  may  be  a  trustee.  He  knows 
that  he  cannot  depend  on  the  security  of  his  title  unless  he 
has  a  representation  made  to  him  distinctly,  not  by  the  per- 
son dealing  with  him,  who,  of  course,  would  be  interested  in 
making  such  a  representation,  but  by  the  person  who  has 
the  real  interest  in  the  shares,  that  that  interest  no  longer 
exists.  His  only  way  of  making  himself  safe  is  by  finding  out 
if  the  person  whose  name  is  on  the  register  is  a  trustee,  and 
getting  from  the  person  for  whom  he  is  a  trustee  a  declaration 
that  his  interest  nas  ceased,  or  else  by  acquiring  the  legal 
title,  and  so  placing  himself  in  a  better  position  than  those 
who  are  trying  to  rest  upon  the  equitable  title. 

It  appears  to  me,  my  Lords,  that  there  is  nothing  in  this 
transaction  which  can  justify  us  in  saying  that  the  directors 
have  parted  with  the  interest  in  the  shares.  There  is  noth- 
ing to  justify  us  in  saying  that  the  directors  have  made  any 
misrepresentation  whatever,  or  stated  any  fact  which  is  not 
perfectly  correct  and  true,  so  that  their  interest  ought  to  be . 
on  that  ground  postponed  to  that  of  the  respondent.  With 
all  respect  for  the  unanimous  decision  of  the  Court  of  Ex- 
chequer Chamber,  I  adhere  to  the  view  taken  by  the  Court 
614]  of  Queen's  Bench  (where  the  judges  came  *unani- 
mously  to  the  opposite  conclusion)  as  being  the  more  correct 
view,  and  am  of  opinion  that  the  decision  of  the  Court  of 
Exchequer  Chamber  ought  to  be  reversed. 

Lord  O' Hag  an:  My  Lords,  I  am  quite  of  the  same 
opinion,  and  but  for  the  conflict  of  judgment  between  the 
learned  judges  in  the  courts  below  I  should  have  thought 
this  a  very  clear  and  simple  case.  It  concerns  the  effect  of 
the  action  of  a  trustee  who  has  the  indicia  of  title  in  his 
hands  and  misuses  them,  in  breach  of  his  duty  and  for  his 
own  advantage.  There  is  not,  in  my  opinion,  any  ground 
for  distinguishing  between  it  and  that  very  ordinary  case, 
either  upon  authority  or  upon  the  facts  before  us. 

We  have  here  a  net  ana  naked  question  arising  upon  a 
conflict  of  equitable  interests.  It  is  not  denied  that  Holy- 
oake was  a  mere  trustee  for  the  directors,  and  they  un- 
doubtedly possessed  the  entire  equitable  interest  in  the 
shares.     Thereupon  the  question  arises,  Is  there  anything 
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in  the  circumstances  of  the  case,  has  there  been  anything  in 
the  conduct  of  the  parties,  to  take  out  of  them  the  interest 
which  was  so  vested  in  them  ?  It  appears  to  me,  my  Lords, 
that  there  is  not.  The  question  is,  between  their  equitable 
interest  and  the  equitable  interest  of  Mr.  Robson.  He  had 
nothing  more  than  an  equitable  interest.     It  has  been  most 

{)roperly  conceded  at  the  bar  that  the  formal  deed  of  trans- 
er  cannot  avail  the  plaintiff,  inasmuch  as  it  was  made  after 
full  notice  of  the  breach  of  trust ;  afid  whatever  legal  estate, 
so  to  speak,  was  conveyed  by  it  must  have  been  taken  sub- 
ject to  the  antecedent  equities  of  the  defendants.  It  could 
give  the  plaintiff  no  priority  ;  and,  being  so,  we  have  merely 
to  consider  the  question  as  between  the  two  equitable  in- 
terests. 

Then  how  does  the  matter  stand  ?  What  is  the  infirmity 
in  the  directors'  title,  or  the  impeachment  of  their  conduct, 
which  will  take  from  them  that  which  was  clearly  theirs 
before  their  trustee  attempted  to  transfer  it  to  another? 
Upon  the  cases,  we  must  find  in  their  proceedings  something 
of  misconduct,  or  fraud,  or  negligence,  to  justify  the  post- 
ponement of  their  claim  ;  and  I  can  discover  nothing  or  the 
sort.  Putting  out  of  consideration  the  *irrelevant  mat-  [515 
ter  which  has,  I  think,  more  or  less  obscured  the  argument 
on  the  real  issue,  what  is  the  impropriety,  the  fraud,  or  the 
negligence,  which  is  imputed  to  them  ?  It  is  said  that  the 
certificates  which  were  the  indicia  of  property  in  the  shares 
were  given  by  the  defendants  to  their  trustee,  and  that  the 
possession  of  those  certificates  enabled  him  to  accomplish  a 
wrongful  act,  in  relation  to  the  plaintiff,  for  which  they 
ought  to  suffer.  But  I  am  unable  to  reach  that  conclusion. 
In  the  case  of  an  idividual  cestui  que  trusty  he  is  held  war- 
ranted in  reposing  full  confidence  in  the  trustee  to  whom  he 
commits  a  power  which  may  be  used  to  his  own  great  detri- 
ment; and  he  is  not  blameful  because  to  that  trustee  he 
gives  possession  of  the  indicia  of  property  and  the  muni- 
ments of  title,  although  they  may  be  misemployed  so  as  to 
injure  others  or  himself.  It  has  been  urged  that  a  different 
rule  should  be  applied,  as  to  trust  estate  belonging  to  a  com- 
pany— but  the  argument  has  not  been  sustained  by  authority ; 
and  I  do  not  see  why  the  principle  which  governs  the  case 
of  the  individual  should  not  be  held  applicable  to  the  case  of 
the  corporation. 

My  Lords,  I  quite  agree  with  my  noble  and  learned 
friends  that  if  there  had  been  anything  of  misrepresentation, 
or  misdirection,  or  improper  dealing  in  the  case,  or  a  change 
of  position  wrongfully  wrought  by  any  representation  of 
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the  directors,  it  would  have  been  our  duty  to  make  them 
responsible,  and  compel  them,  as  far  as  possible,  to  abide  by 
the  representation,  and  fulfil  anj  contract  which  it  impliedly 
involved,  so  as  to  put  the  parties  in  the  relations  in  which, 
but  for  that  representation,  they  would  have  stood  towards 
each  other,  and  indemnify  the  person  injured  by  the  making 
of  it.  We  are  familiar  with  the  principle  adopted  in  the 
case  of  Plckard  v.  Sears  (*)  at  law,  and  in  many  cases  in 
equity  to  the  same  effect.  But  on  the  evidence  I  do  not  «ee 
that  the  defendants  made  any  representation  which  was  not 
true,  or  improperly  induced  Mr.  Robson,  in  any  way,  to 
change  his  position.  Rather  it  was  for  Mr.  Robson  him- 
self— ^as  was  urged  at  the  bar,  and  by  my  noble  and  learned 
friend  who  has.  just  preceded  me,  seeing  he  must  have 
known  that  the  certificates  might  be  attached  by  a  trust, 
and,  having  full  opportunity  of  getting  information  about 
616]  *them — to  go  to  the  company,  to  state  what  he  had 
agreed  to  do,  and  to  ascertain  the  real  position  of  affairs. 

In  this  condition  of  things,  I  think  that  the  plaintiff  has 
failed  to  make  any  case  which  would  warrant  us,  on  the 
ground  of  representation,  or  misrepresentation,  of  miscon- 
duct, or  of  negligence,  or  on  any  other  ground,  to  deprive 
the  defendants  of  their  proper  priority ;  that  they  have  not 
forfeited  it  by  acting  according  to  the  ordinary  and  per- 
mitted usage  of  cestuis  que  trust  in  giving  to  their  trustee 
the  muniments  of  title  and  indicia  of  property ;  and  that 
there  is  nothing  in  the  case  which  should  induce  us  to  say 
that  the  equitable  interest  which,  beyond  all  doubt,  belonged 
to  the  directors  was  at  any  time  or  m  any  way  taken  out  of 
them. 

Therefore,  my  Lords,  I  approve  the  course  suggested  by 
my  noble  and  learned  friend,  and  think  that  the  judgment 
of  the  Court  of  Exchequer  Chamber  ought  to  be  reversed. 

Judgment  of  the  Court  of  Exchequer  Chamber  re- 
versed ;  judgment  on  the  mandamus  entered  for 
the  plaintiffs  in  error;  and  the  judgment  in  the 
Court  of  Queen's  Bench,  refusing  the  man- 
damus, affirmed. 

Lords'*  JournalSy  9th  March,  1875. 

Attorney  for  plaintiffs  in  error :  John  Philpot, 
Attorney  for  defendant  in  error :  Anthony  PulbrooJc. 

(')  6  Ad.  «fe  E.,  469. 

The  possession,  by  the  transfer  agent  indicia  of  an  authority  to  make  repro- 
of a  corporation,  of  the  transfer  books  sentations  as  to  the  ownership  of  stock, 
of  its  stock,  and  his  authority  to  allow  so  as  to  render  the  company  lial>le  for 
them  to  be  used,  do  nut  constitute  the  tlie    falsity    of    such     represtnitations 
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made  by  him.  Nor  does  mere  permis- 
sion g^ven  by  the  agent,  to  enter  upon 
such  books  a'  transfer  of  reputed  stock, 
there  being  no  new  certificate  given, 
amount  to  a  representation  by  him  that 
the  person  making  the  transfer  was 
the  owner  of  anv  genuine  stock  :  Hen- 
ning  v.  N.  F.,  etc.,  9  Bosw.,  2a3,  dis- 
tinguishing MecJianic4^  Batiks  etc.,  v. 
N.  v.,  etc.,  13N.  Y.,599. 

Where  the  amount  of  stock  which 
may  be  issued  by  a  corporation  is  lim- 
ited, if  the  officers  thereof  issue  spurious 
stock  to  a  greater  extent  the  corpora- 
tion is  not  bound  to  issue  legal  stock 
called  for  by  the  certificate  or  to  recog- 
nize the  holders  of  such  stock  as  stock- 
holders :  ^ew  York,  etc.,  v.  Schuykr, 
17  N.  Y..  593,  7  Abb.  Prac,  41,  S.  C, 
on  second  appeal,  34  N.  Y.,  30 ;  Bruff 
V.  Mcdi,  36  N.  Y.,  204^. 

But  it  is  liable  to  a  bona  fide  purcha- 
ser of  such  certificates  for  the  damages 
arising  from  the  wrongful  act  of  its 
officer:  N.  Y.,  etc.,  v.  Schuyler,  34 
N.  Y..  30,  modifying  38  Barb.,  534.  8 
Abb.,  239;  Bruff  v.  Mali,  36  N.  Y., 
205;  Tome  v.  Parkersburgh,  etc.,  89 
Maryland,  36. 

See  MeciuinM  Bank  v.  N.  Y.,  etc., 
13  N.  Y.,  599. 

Though  if  one  member  of  a  firm 
which  purchases  such  certificates  be  a 
director  6t  the  corporation,  the  firm  is 
chargeable  with  notice  of  the  wrongful 
acts  of  the  officer  in  issuing  them  : 
jy.  Y.,etc.,  V.  Ketchum,  34  Uow.  Prac., 
302,  Court  Appeals. 

So  the  officer  illegally  issuing  certi- 
ficates of  stock  is  liable  to  a  bona  fide 
purchaser  thereof,  no  matter  how  re- 
mote from  the  original  purchaser : 
Bruff  V.  Mali,  30  N.  Y.,  200,  200; 
Cazeux  v.  Mali,  25  Barb.,  678. 

The  case  of  Sbier  v.  Mali,  32  Barb., 
76,  11  Abb.,  129,  was  reversed  by  the 
Court  of  Appeals,  41  N.  Y.,  619. 

Where  the  by-laws  of  a  corporation 
provide  that  its  certificates  of  stock 
shall  be  signed  by  its  president  and 
treasurer,  they  are  authorized  to  issue 
certificates  to  themselves  in  the  same 
manner  as  other  stockholders. 

And  where  the  treasurer  of  such  a 
corporation,  upon  the  faith  and  pledge, 
as  collateral,  of  spurious  certificates, 
drawn  up  and  executed  in  the  manner 
prescribed  by  the  by-laws  (the  presi- 
dent's signature  having  been  affixed  to 


blank  certificates),  purporting  on  their 
face  to  be  of  stock  owned  by  the  treas- 
urer, obtained  a  loan  of  one  acting  in 
good  faith  and  in  ignorance  of  the  fraud  ; 
held  that  there  was  notliing  upon  the 
face  of  the  certificates  to  notify  the 
lender  of  any  defect  in  the  title  ;  anA 
that  the  corporation  was  liable  to  him 
for  the  dami^es  :  Titus  v.  Great  West- 
ern, etc.,  61  N.  Y.,  237,  affinning  5 
Lansing,  250,  and  distinguishing  6%/- 
lin  v.  Farm&Tif,  etc.,  25  N.  Y.,  293. 

A  general  authority  to  the  president 
of  a  bank  to  certify  checks  drawn  upon 
it,  does  not  extend  to  checks  drawn  by 
himself.  The  face  of  the  check  show- 
ing the  president's  attempt  to  use  his 
official  jwsition  for  his  private  benefit 
every  one  to  whom  it  comes  is  put 
upon  inquiry  ;  and  when  the  certificate 
is  false,  no  one  can  recover  against  the 
bank  as  a  bona  fide  holder. 

Independent  of  the  objection  arising 
,  upon  the  face  of  the  paper,  the  holding 
of  a  certified  check  for  a  long  period, 
as  a  security,  of  itself,  implies  a  holding 
in  bad  faith,  and  requires  explanation  : 
Glafiin  v.  Farmers*,  etc.,  25  N.  Y., 
293,  24  How.  Prac,  1. 

The  policy  of  the  law  is  to  protect  a 
bona  fide  vendee  of  shares  of  stock 
against  secret  or  equitable  claims 
thereto  of  one  who  has  furnished  the 
vendor  the  indicia  of  ownership  :  Dris- 
coU  V.  West,  etc.,  59  N.  Y.,  96,  affirm- 
ing 86  N.  Y.  Superior  Court  R.,  488; 
McNid  V.  Tenth  Nat.  Bank,  46  N.  Y., 
Zm',Weaver  v.  Burden,  49  N.  Y.,  286; 
Moore  v.  Met.  Bank,  55  N.  Y.,  41. 

If  the  owner  of  mining  stocks  allows 
his  broker,  who  purchases  for  him,  to 
hold  the  certificates  in  such  a  manner 
that  they  will  pass  by  delivery  on  the 
indorsement  of  the  broker,  with  noth- 
ing on  the  face  of  the  certificates  to  in- 
dicate that  the  real  onrner  has  any  in- 
terest in  the  stock,  a  purchaser  in  good 
faith  from  the  broker,  without  notice 
of  the  rights  of  the  real  owner,  acquires 
a  good  title  to  the  same,  even  if  the 
broker,  by  a  contract  with  his  princi- 
pal, had  no  right  to  sell  or  hypothecate 
the  stocks  without  the  principal's  con- 
sent :  Thompson  v.  Toland.  48  Cal.,  99  ; 
Mo(yre  v.  Met.,  etc.,  55  N.  Y.,  41. 

Otherwise  as  to  a  non-negotiable 
chose  in  action  as  a  bond  and  mort- 
gage :  Trustees  of  Union  College  v. 
W/ieeler,  61  N.  Y.,  88. 
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But  see  DiUaye  v.  Commercial  Bank, 
61  N.  Y..  345. 

Where  the  owner  of  stock  in  a  bank 
assigned  his  stock  to  a  purchaser  for 
value,  without  notice  of  a  by-law  of 
the  bank  subjecting  the  stock  to  a  lien 
In  favor  of  the  bank  for  the  indebted- 
ness of  the  stockholder,  and  where  the 
bank  gave  the  stockholder  credit  before 
a  transfer  of  the  stock  on  its  books  and 
without  notice  of  its  assignment :  Held 
that  the  purchaser  had  an  equitable 
title  to  the  stock  free  from  any  lien  in 
favor  of  the  bank.  The  bank  refusing 
to  transfer  the  stock,  the  purchaser  is 
entitled  to  recover  its  value,  and  is  not 
restricted  to  an  action  to  compel  the 
actual  transfer:  Bank  v.  Bank,  20 
N.  Y.,  501  ;  CaUanan  v.  Edtmrds,  32 
N.  Y.,  483;  DriscoUv.  West,  etc,,  59 
N.  Y.,  96,  affirming  36  N.  Y.  Superior 
Ct.  R.,  488. 

Jenkins  held  a  certificate  for  twenty 
shares  of  the  stock  of  a  bank,  whic^ 
stood  in  his  name  on  the  books  of  the 
bank.  He  assisted  it  for  value 'to 
McCready.  Jenkins  had  not  in  fact 
fully  paid  for  the  stock.  Plaintiff  de- 
manded a  transfer  of  the  stock  in  his 
name,  which  the  president  refused  on 
the  ground  that  Jenkins  had  not  paid 
for  the  stock.  Held  that  McCready,  as 
an  assignee,  hacf  no  other  rights  than 
would  nave  belonged  to  Jenkins  had 
he  not  parted  vdth  his  certificate,  and 
that  plaintiff  had  no  right  to  demand  a 
transfer  of  the  shares  without  paying  . 
to  the  bank  the  sum  then  due  from 
Jenkins  thereon.     Held,  also,  that  the 


refusal  of  the  president  to  make  the 
transfer  demanded  was  justifiable  and 
furnished  no  ground  of  action  to  the 
plaintiff  for  the  recovery  of  damages  : 
McCready  v.  Rumsey,  6  Duer,  574,  21 
How.  Pr.,  271  ;  Weav&r  v.  Burden,  40 
N.  Y.,  286. 

A  bona  fide  assignee  of  bank  stock, 
with  the  first  valid  transfer  thereof  on 
the  books  of  the  bank,  who  takes  his 
assignment  without  notice  of  a  pre- 
vious assignment  not  entered  on  the 
transfer  book,  has  a  prior  and  better 
right  to  such  stock  than  the  previous 
assignee.  And  a  cancellation  of  the 
transfer  to  him,  by  the  officers  of  the 
bank,  made  without  his  knowledge  or 
consent,  is  unauthorized  and  of  no 
effect :  Cady  v.  Potter,  55  Barb.,  463 ; 
Mills  y,  Toumsend,  109  Mass.,  115. 

If  the  bank  transfers  the  stock  with- 
out a  production  and  surrender  of  the 
certificate,  it  is  liable  to  a  former 
assignee  thereof  for  allowing  such 
transfer:  Bank  v.  Lanier,  11  Wal- 
lace. 869. 

Though  such  an  assignment  of  the 
stock,  without  transfer  on  the  books,  is 
good  as  against  the  stockholder.  The 
assignee  as  between  them  is  the  owner 
of  the  stock  with  all  the  rights  and  lia- 
bilities of  an  owner  :  BUI  v.  Wewicha- 
wanick  Co.,  48  How.,  427  ;  Johnson  v. 
UnderhiU,  62  N.  Y.,  203 ;  SheUington 
V.  Mowland,  58  N.  Y.,  872. 

But  see  JSx  parte  HaU,  1  Mac  N.  <fc 
Qord.,  307;  Brown  v.  Adams,  6  Bis- 
seU,  181. 


[Law  Reports,  7  House  of  Lords,  617.] 
March  18, 19,  1876. 

517]  *The  Directors,  &c.,  of  the  Lancashire  and  York- 
shire Railway  Company,  Plaintiffs  in  Error;  and 
Thomas  Gidlow,  Defendant  in  Error. 

Bailway — "Adequate  and  stifficierU  Load"^ — Special  Services — Accommodation — Money 
had  and  received — Interest  on  Judgment. 

A  railway  act  (clause  66)  gave  the  directors  power  to  charge  a  sura  for  the  con 
veyance  of  coal  aloAg  the  line,  "  including  the  tolls  for  the  use  of  the  railway's  and 
wagons,  or  trucks  and  locomotive  power,  and  every  expense  incidental  to  such  con- 
veyance," which  sum  was  to  be  a  maximum  sum,  except  in  certain  cases,  the  excep- 
tion being  thus  expressed:  "Except  a  reasonable  sum  for  loading,  covering  and 
unloading  of  goods,  and  delivery  and  collection,  and  any  other  services  incidental  to 
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the  bosiness  of  a  carrier,  where  such  8er\'ice8,  or  any  of  them,  are  or  is  to  be  per- 
formed by  the  compan  v."  The  services  in  respect  of  which  the  excepted  charges 
were  churned  to  be  macle,  were  those  of  taking  the  wagons  of  a  colliery  owner  from 
his  own  sidings  and  attaching  them  to  the  trains,  or  returning  them  from  the  line  of 
the  railway  to  the  sidii^  of  the  colliery  owner ;  and  it  was  found  in  the  special 
case,  that  whatever  particular  difficulty  arose  in  this  work  was  occasioned  by  the 
position  pf  the  points  effecting  the  junction  of  the  line  with  the  sidings : 

Held,  that  these  were  not  services  which  came  within  the  meaning  of  the  excep- 
tion. 

At  some  of  the  stations  the  colliery  owner  had  been  allowed  to  leave  his  coals  on 
the  ground  adjoining  the  lines : 

Held^  that  this  might  have  been  made  the  subject  of  an  agreement  for  payment  for 
any  advantage  thus  obtained  by  him,  but  did  not  come  within  the  description  of  a 
"  service"  contained  in  the  exception. 

Another  clause  in  the  act  (clause  78)  required  that  the  company  should  at  all  times 
"  provide  sufficient  locomotive  power,  when  and  as  the  same  shall  be  required,  and  as 
soon  as  an  adequate  and  sufficient  load  shall  be  in  readiness,  to  convey  all  merchan- 
dise," <fcc.  The  directors  required  the  colliery  owner  to  furnish  a  declaration  of  his 
having  ready  fifteen  wagons  with  a  minimum  load  of  four  tons  in  each  wagon,  and 
gave  orders  not  to  forward  his  coals  in  a  smaller  number  of  wagons  containing  coals. 
W  hile  this  restriction  existed  the  coals  of  other  owners  were  carried  in  smaller  quan- 
tities. It  was  found  in  the  case  that  the  "  regulation  requiring  fifteen  wagons  was  an 
unreasonable  requirement " : 

Held,  that  this  restriction  was  not  warranted  by  the  words  of  the  section,  and  that 
the  colliery  owner  having  suffered  in  his  buainess  from  such  restriction,  was  entltied 
to  damages  on  that  account. 

The  colliery  owner  had  paid  several  of  these  sums,  wliich  in  his  action  he 
^sought  to  recover  as  overcharges,  but  he  had  paid  them  under  protest,  and  [518 
for  the  purpose  of  obtaining  possession  of  his  goods : 

Rdd,  that  his  payment  of  them  under  such  circumstances  was  not  a  fact  which 
would  disqualify  him  from  recovering  them  in  an  action  for  money  had  and 
received. 

The  arbitrator  had  found  upon  this  matter  that  the  plaintiff  was  entltied  to 
"  damages  occasioned  to  the  plaintiff  by  reason  of  loss  of  customers  "\ 

Held,  that  his  finding  was  right. 

And  interest  upon  the  judgment  was  declared  to  arise  on  account  of  the  delay  in 
execution  occasioned  by  the  proceedings  in  error. 

There  had  been,  in  May,  1873,  a  decision  of  this  House  in  * 
a  contest  between  these  parties.  That  decision  turned  on 
the  construction  of  certain  words  introduced  into  the  private 
acts  passed  with  reference  to  this  company,  and,  being 
peculiar  words,  not  before  introduced  into  any  private  act, 
and  not  likely  to  be  again  so  employed,  the  case  was  not 
deemed  to  justify  a  report.  As  the  litigation  between  these 
partiiBS  has  continued,  it  may  be  as  well  to  give  now  some 
reference  to  this  previous  case.  The  directors  of  the  com- 
pany in  1868  brought  an  action  against  Mr.  Gidlow,  to  re- 
cover a  sum  of  £673  from  him  for  conveyance  of  his  coal 
from  his  colliery,  near  Hindley,  to  Wigan  Junction.     He 

Said  £76  into  court,  and  as  to  the  rest  pleaded  never  in- 
ebted,  and  a  set-off,  and  as  to  the  latter,  he  insisted  that 
he  had  been  subjected  to  overcharges.     The  alleged  over- 
charges depended  on  the  construction  of  certain  words  in 
two  private  acts  of  the  cbmpany,  9  &  10  Vict.  c.  ccxxxi.,  and 
13  Eng.  Rep.  6 
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22  &  23  Vict.  c.  ex.  The  first  of  these  acts  was  made  to 
authorize  the  amalgamation  of  the  North  Union  Railway 
Company  with  the  Manchester  and  Leeds  Railway  Com- 

Eany,'  the  amalgamated  company  assuming  the  name  of  the 
lancashire  and  Yorkshire  llaUway  Company.  The  8th 
section  of  that  act  fixed  the  toll  for  the  carriage  of  coal  and 
slack  at  Id.  per  ton  per  mile,  but  permitted  a  charge,  in 
certain  cases  and  circumstances,  as  for  a  distance  of  six 
miles,  though  in  fact  the  distance  traversed  might  be  less 
than  six  miles.  The  second  act  contained  similar  provisions, 
and  the  right  to  make  the  *  charge  was  insisted  on.  The 
Court  of  Exchequer  Chamber  had  affirmed  a  judgment  of 
the  Court  of  Exchequer  which  disallowed  this  cliarge,  and  in 
the  case  brought  up  to  this  House  from  the  Exchequer 
Chamber,  the  Lord  Chancellor  declared  (')  that,  '*on 
519]  *the  construction  of  the  company's  acts,  and  on  the 
facts  proved,  as  the  whole  of  the  work  performed  was  really 
performed  on  what  must  be  considered  as  the  company's 
own  lines,  and  as  the  coals  were  sent  on  one  journey,  and 
were  not  to  have  that  iourney  broken  at  an  intermediate 
point,  what  was  called  the  six  mile  clause  in  the  acts  was 
not  applicable."  There  had  also  been  an  allegation  that 
special  services  were  rendered  by  the  company  in  bringing 
the  defendant's  loaded  coal  trucks  from  his  private  sidings 
on  to  the  company's  lines  of  rail,  and  returning  the  defen- 
dant's empty  trucks  from  the  company's  lines  of  rail  to  the 
defendant* s  private  sidings.  As  to  these  alleged  special 
services,  their  Lordships  held  "that  they  were  only  those 
which  were  inevitable  to  the  business  of  the  company,  and 
without  which  that  business  could  not  be  carried  on,  so  that 
they  could  not  be  called  special  services."  The  judgment 
of  the  Court  of  Exchequer  Chamber,  wliicli  had  been  in 
favor  of  Mr.  Gidlow,  was  therefore  affirmed. 

The  present  appeal  in  error  arose  out  of  an  action  brought 
by  Mr.  Gidlow,  in  February,  1869,  against  the  company  to 
recover  the  alleged  overcharges,  and  also  to  recover  damages 
upon  the  ground  that  the  company  had  injured  his  business 
by  placing  restrictions,  not  authorized  by  the  company's 
acts,  on  tne  conveyance  of  his  coal  along  the  line.  The 
cause  was  tried  before  Mr.  Justice  Brett,  at  the  Liverpool 
Spring  Assizes,  in  1869,  when  a  verdict  was  taken  for  Mr. 
Gidlow,  subject  to  a  special  case  to  be  stated  for  the  opinion 
of  the  court.  The  case  set  forth  all  the  material  facts,  and 
all  the  clauses  of  the  acts  of  the  railway  company  on  which 
the  court  had  to  put  a  construction.     Both  the  facts  and  the 

(»)  W.  N.,  May  24,  187S,  p.  103. 
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clauses  are  sufficiently  referred  to  in  the  judgments.  The 
Court  of  Exchequer  gave  judgment  for  Mr.  Gidlow,  and  that 
judgment  was  affirmed  in  the  Exchequer  Chamber.  The 
directors  brought  the  case  on  error  to  this  House. 

Mr.  Her  Schelly  Q.C.,  and  Mr.  J.  Edwards^  Q.C.,  were 
heard  for  the  plaintiffs  in  error. 

The  Solicitor-General  (Sir  John  Holker\  an(J  Mr.  J.  Kay^ 
Q.C.,  for  the  defendant  in  error,  were  not  called  on. 

*The  Lord  Chancellor  (Lord  Cairns) :  My  Lords,  [520 
the  action  out  of  which  this  appeal  arises  was  brought  in 
the  Court  of  Exchequer  by  a  colliery  owner  of  the  name  of 
Gidlow  against  the  Lancashire  and  Y  orkshire  Railway  Com- 
pany ;  and,  so  far  as  it  is  necessary  to  advert  to  the  details 
of  the  action,  it  may  be  stated  to  have  been  for  the  purpose 
of  recovering,  in  the  first  place,  certain 'overcharges  which 
had  been  paid  bjr  Mr.  Gidlow  to  the  railway  company  as  for 
the  carriage  of  his  coal,  or  for  services  rendered  by  the  rail- 
way company  with  respect  to  it ;  and,  in  the  next  place,  to 
recover  from  the  railway  company  damages  upon  the  ground 
that  they  had  imposed  certain  restrictions  on  the  conveyance 
of  the  coal  along  the  line  of  railway,  which,  as  carriers,  and 
having  regard  to  the  provisions  of  the  act  of  Parliament 
incorporating  them,  they  were  not  entitled  to  impose.  My 
Lords,  it  will  be  found  I  think  by  your  Lordships  that  these  * 
two  matters  can  be  dealt  with  in  the  smallest  possible  com- 
pass. I  may  observe  that  the  Courts  of  Exchequer  and  of 
Exchequer  Chamber  were  unanimous  in  their  opinion  that 
judgment  ought  to  be  given  for  the  plaintiff;  and  it  is 
against  these  unanimous  judgments  that  the  railway  com- 
pany now  appeals. 

As  regards  th^e  claim  for  the  recovery  of  money  paid  to 
the  railway  company  which  there  was  not  a  lawful  title  to 
demand,  the  section  which  is  material  to  be  considered  is 
the  66th  section  of  the  later  act  incorporating  the  amalga- 
mated company.  That  section  lays  down  the  maximum 
which  the  railway  company  is  entitled  to  charge  for  the 
conveyance  of  goods,  and  it  contains  in  it  an  exception 
which,  in  reading  the  section,  I  will  for  the  moment  pass 
over.  Excluding  the  exception,  the  section  runs  thus: 
''With  respect  to  the  conveyance  of  goods,  the  maximum 
rates  of  charge  to  be  made  by  the  Lancashire  and  Yorkshire 
Kailway  Company  for  the  conveyance  thereof  along  the 
said  railways,  including  the  tolls  for  the  use  of  the  railways, 
and  wagons  or  trucks  and  locomotive  power,  and  every 
expense  incidental  to  such  conveyance,  shall  not  exceed  the 
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following  sums  (that  is  to  say),"  "for  all  coal  and  cannel," 
and  so  on,  laying  down  the  maximum. 

The  directors,  as  regards  Mr.  Gidlow,  have  demanded  and 
have  received  from  him  a  larger  sum  per  ton  than  the  max- 
imum thus  defined.  Their  justification,  if  there  be  a  justi- 
521]  fication,  for  *demanding  and  receiving  that  sum  must 
be  found  in  that  exception,  which  in  reading  the  section  I 
for  a  momenfr  passed  over,  and  the  question  is,  whether  they 
bring  themselves  within  that  exception.  The  exception 
giving  them  power  to  make  a  farther  charge  over  and  above 
the  maximum  runs  in  these  words,  "  Except  a  reasonable 
sum  for  loading,  covering,  and  unloading  or  goods,  and  for 
delivery  and  collection,  and  any  other  services  incidental  to 
the  business  of  a  carrier,  where  such  services,  or  any  of 
them,  are  or  is  to  be  performed  by  the  company."  The 
question  is,  have  the  directors  of  this  company  shown  that 
for  any  one  of  these  excepted  items  they  have  done  what 
will  entitle  them  to  make  the  farther  charge  to  which  I  have 
referred  t 

Upon  this  point  your  Lordships  have  only  to  turn  to  the 
special  case  itself,  where  the  facts  which  are  material  upon 
this  head  are  to  be  found  ;  and  you  will  find  in  the  48th 
paragraph  of  the  special  case  this  statement :  ''  There  were 
no  services  rendered  to  the  plaintiff  at  Hindley  or  Wigan 
Junction,  or  at  any  of  the  other  stations  along  the  defen- 
dants' line  of  railway  to  which  the  plaintiff  sent,  his  coals, 
beyond  such  as  are  the  necessary  and  usual  services  when 
the  company  furnish  the  locomotive  power,  that  is  to  say, 
when  the  wagons  were  to  be  taken  from  any  particular  sta- 
tion, taking  the  plaintiff's  wagons  out  of  the  sidings  at  that 
station  and  attacliing  them  to  the  train,  and  when  the  wag- 
ons were  to  be  left  at  any  particular  station,  unhooking  the 
said  wagons  and  shunting  them  into  the  siding  at  that  sta- 
tion, and  if  in  performing  the  said  services  at  Hindley  any 
trouble  or  delay  more  than  usual  was  occasioned  to  the  de-. 
fendants,  such  additional  trouble  or  delay  was  caused  by 
the  position  of  the  points  at  the  defendants'  said  station  at 
Hindley,  or  by  the  manner  in  which  the  junction  of  the 
plaintifr's  siding  with  the  defendants'  line  at  the  said  sta- 
tion at  Hindley  was  effected,  and  this  siding  with  its  said 
junction  with  the  defendants'  line,  was,  as  hereinbefore  ap- 
pears, laid  out  and  constructed  under  the  superintendency 
of  the  defendants'  engineer.  There  was  no  agreement  by 
the  plaintiff  with  the  defendants  to  pay  for  any  special 
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My  Lords,  I  read  this  statement  as  in  the  clearest  terms 
negativing  that  which  alone  would  have  justified  the  rail- 
way company  in  their  charge — negativing  the  performance 
of  any  service  by  the  *railway  company  which  couW  [522 
come  within  that  exception  in  the  6Dth  clause  which  I  nave 
read.  In  truth,  the  only  suggestion  made  in  the  argument 
before  your  Lordships  was,  that  at  one  or  more  of  the  sta- 
tions to  which  the  coal  was  carried  there  had  been  a  privi- 
lege given  to  the  colliery  owner  of  using  a  larger  or  smaller 
portion  of  the  ground  of  the  railway  company  for  the  pur- 
pose of  leaving  his  coal  upon  the  ground ;  And  in  the  case 
of  one  particular  station,  an  agreement  or  a  license  was 
shown  by  which  the  colliery  owner  was  permitted  to  leave 
his  coals  at  and  around  a  particular  siding,  and  the  company 
was  not  to  be  at  liberty  to  take  away  that  license  from  him 
except  upon  one  month's  notice.  My  Lords,  that  may  or 
may  not  be  a  matter  for  which  the  company  might  have 
made  an  agreement,  and  required  payment,  but  it  undoubt- 
edly is  not  a  '*  service"  performed  by  the  company  for  the 
colliery  owner.     If  a  man  lets  to  me  an  acre  of  land  for  the 

Eurpose  of  my  placing  m v  goods  or  minerals  upon  it,  or  if 
e  ^ives  me  a  license  to  place  my  goods  or  minerals  upon  a 
limited  portion  of  his  land  or  siding,  that  may  be  a  matter 
for  which  he  and  I  may  enter  into  an  agreement,  and  for 
which  payment  may  be  made  ;  but  it  is  not,  within  the  Par- 
liamentary power,  to  be  termed  a  ^^ service  performed"  by 
him  for  me.  My  Lords,  that  is  the  whole  of  the  case  as 
regards  the  first  question  ;  and  I  submit  to  your  Lordships 
that  upon  this  head  the  decision  of  the  two  courts  below 
was  entirely  justified. 

My  Lords,  upon  the  other  question — namely,  the  ques- 
tion as  to  the  restriction  placed  by  the  railway  company 
npon  the  conveyance  of  the  coals  of  the  colliery  owner — the 
clause  of  the  act  of  Parliament  which  has  to  be  considered 
is  the  73d.  That  clause  runs  in  these  words:  *'The  com- 
pany shall  from  time  to  time  and  at  all  times  provide  suffi- 
cient locomotive  power,  when,  and  as,  the  same  shall  be 
required,  and  as  soon  as  an  adequate  and  sufficient  load 
shall  be  in  readiness,  to  convey  all  merchandise,  articles, 
empty  wagons,  matters,  ^nd  things  upon  and  along  their 
railways."  My  Lords,  in  point  of  fact  the  railway  direc- 
tors have  declined  to  carry  coals  of  this  colliery  owner,  Mr. 
Gidlow,  unless  on  those  occasions  when  he  has  made  up  and 
presented  to  them  for  carriage  a  number  of  wagons  not  less 
than  fifteen,  and  he  complains  that,  having  from  time  to  time 
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523]  wagons  less  than  fifteen  in  *number,  but  sufficient  for 
a  load,  the  company  has  refused  to  carry  them  ('). 

The  question,  therefore,  which  your  Lordships  have  to 
consider  upon  this  part  of  the  case  is  a  question  of  fact — 
namely,  is  it  or  is  it  not  the  case,  that  when  there  was  an 
adequate  and  sufficient  load  in  readiness  the  railway  com- 
pany refused  to  accept  that  load  and  to  carry  it ;  in  other 
words,  is  a  load  of  fifteen  wagons  alone  under  tlie  circum- 
stances an  "adequate  and  sufficient  load"  to  be  tendered  to 
the  railway  company  for  carriage  i  Here,  again,  your  Lord- 
ships have  to  turn  to  the  findings  in  the  special  caSe  upon 
matters  of  fact,  and  your  Lordships  will  find  that  the  43d 

Paragraph  is  very  material.  But,  before  reading  it,  I  had 
etter  read  the  earlier  paragraphs.  Paragraph  39  says: 
"  The  plaintiff's  traffic  was  interfered  with  by  the  imposition 
of  the  said  regulation  requiring  a  train-load  of  at  least  fifteen 
wagons,  and  also  the  same  prevented  the  plaintiff  from  send- 
ing away  his  coals  frequently  on  the  Saturday  aftei'noon." 
Paragraph  40  says :  ''The  regulation  requiring  a  train-load 
of  fifteen  wagons  was  also  the  cause  of  delay  in  forwarding 
of  the  plaintiff's  coal  in  consequence  of  the  course  of  busi- 
ness adopted  by  the  defendants  after  the  13th  day  of  June, 
1866,  which  was  as  follows:"  and  then  that  is  described. 
Then  the  41st  paragraph  says:  "The  said  regulation  re- 
quiring fifteen  wagons  also  caused  delay  in  the  forwarding 
of  the  plaintiff's  traffic,  in  this,  that  the  trains  conveying 
his  wagons  from  Hindley  through  other  junctions  did  not 
always  reach  those  junctioas  in  time  to  have  such  of  his 
wagons  as  were  intended  for  places  beyond  such  junction 
attached  to  trains  proceeding  to  those  places,"  &c.  In  para- 
graph 42  it  is  stated :  "The  said  regulation req^airing fifteen 
wagons  also  compelled  the  plaintiff  to  hire  additional  wagons 
for  the  purpose  of  carrying  on  his  business  as  a  colliery 
proprietor.'^  And  then  comes  the  43d  paragraph:  "The 
said  regulation  requiring  fifteen  wagons  was  an  unreasonable 
requirement,  and  was  imposed  by  the  defendants  upon  the 
plaintiff  for  the  purpose  of  compelling  him  to  pay  the 
amounts  which  the  defendants  alleged  were  due  by  him  (the 
524]  plaintiff)  to  the  defendants  on  the  monthly  ^accounts 
previous  to  the  month  of  February,  1865,  and  while  it  was 
so  imposed  and  enforced  the  defendants  were  carrying  the 
coals  of  other  colliery  owners  in  smaller  quantities  than 
fifteen  wagons."     My  Lords,  I  do  not  place  reliance  upon 

(*)  The  case  stated  that  on  one  occa-  to  Liverpool,"  but  that  "  the  company's 

sion  "he  offered  a  declaration  of  nearly  goods  a^ent  refused,  saying  that  he  could 

ninety  tons   of  coals,   contained  in   ten  not  accept  less  than  fifteen  wagons." 
wagons,  to   be  conveyed  from   Hindley 
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these  latter  words,  because  it  may  be  said  that  there  may 
have  been  circumstances  wliich  were  peculiar  to  the  car- 
riage for  the  other  colliery  owners,  and  which  would  not  ap- 
ply to  the  carriage  required  by  Mr.  Gidlow.  But  I  take  the 
earlier  part  of  the  paragraph  as  containing  a  clear  and  ex- 
plicit statement  that  the  regulation  requiring  fifteen  wagons 
was. an  unreasonable  requiremeat. 

Now,  having  regard  to  the  enactment  in  the  act  of  Parlia- 
ment, that  there  is  an  obligation  to  provide  locomotive 
power  when  required,  and  as  soon  as  an  adequate  and  suffi- 
cient load  shall  be  in  readiness,  and  taking  in  connection  with 
that  the  statement  I  have  read  from  the  case,  the  case  appears 
to  me  to  state  clearly  and  sufficiently  that  at  a  time  when  there 
was  an  adequate  and  sufficient  loaa  that  adequate  and  suffi- 
cient load  was  refused,  and  it  was  that  refusal  which  was  "  un- 
reasonable' '  within  the  meaning  of  the  finding  of  the  arbitrator. 

It  was  suggested  (and  this,  indeed,  was  the  only  argument 
upon  the  point)  that  there  was  not  an  express  finding  by  the 
arbitrator  that  the  load  was  an  adequate  and  sufficient  load. 
But,  my  Lords,  I  think  the  finding  is  a  still  larger  one.  It 
does  not  take  up  the  circumstance  of  each  particular  tender 
which  was  made,  and  affirm  of  that  tender  tliat  there  was  an 
adequate  and  sufficient  load  tendered ;  but  it  states  gener- . 
ally,  and  as  applicable  to  the  whole  of  the  traffic  from  day 
to  day,  that  the  requirement  that  there  should  be  not  less 
than  fifteen  wagons  was  an  "  unreasonable  requirement."  I 
therefore  submit  to  your  Lordships  that,  upon  this  point 
also,  the  conclusion  of  the  courts  below  was  entirely  correct. 

My  Lords,  there  was  a  farther  point  argued,  but  some- 
what faintly,  namely,  that  the  arbitrator  in  assessing  the 
damages  gave  damages  under  one  head,  which  could  not  be 
supported  as  a  proper  head  of  damage,  it  being  admitted 
that  as  regards  the  quantum  of  damages  that  was  not  a 
question  now  to  be  considered,  but  was  entirely  in  the  power 
of  the  arbitrator.  Now  the  first  head  under  which  damages 
were  assessed  by  the  arbitrator  was  this,  '*  damages  occa- 
sioned to  the  plaintiff  by  reason  of  loss  of  customers  £2,525 ;" 
a  large  sum,  no  doubt,  but  a  sum  with  the  *particulars  [525 
of  which  we  have  nothing  to  do.  My  Lords,  is  it  the  case 
that  the  plaintiff  was  not  entitled,  or  might  not  be  entitled, 
to  damages  by  reason  of  loss  of  customers  %  My  Lords,  this 
case  was  put  in  argument,  and  it  appears  to  me  entirely  to 
meet  the  point,  and  to  suggest  what  may  Have  been  proved 
before  the  arbitrator.  There  may  have  been  two  or  three 
collieries  supplying  with  coal  one  of  the  towns  or  places 
mentioned  in  the  case,  Hindley  for  example,  the  owner  of 
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one  of  those  collieries  being  Mr.  Gidlow,  and  the  other  col- 
lieries belonging  to  other  persons ;  the  restictions  and  im- 
Sediments  placed  in  the  way  of  the  carriage  of  coal  for  Mr. 
Hdlow  may  have  been  such  as  to  supplant  him  in  the  sup- 
ply of  coals  to  that  particular  place,  and  to  give  the  supply 
of  coals  virtually  into  the  hands  of  his  rivals  or  competitors 
in  trade.  That  would  clearly  be  a  loss  of  customers,  and 
the  loss  occasioned  by  that  circumstance  among  others  would 
be  a  head  under  which  damages  might  be  awarded.  If  the 
damages  given  by  the  arbitrator  are  given  under  a  head  un- 
der which  they  might  have  been  awarded,  that  is  quite 
suflBicient  to  support  the  judgment. 

I  submit,  therefore,  to  your  Lordships  that  the  judgments 
of  the  two  courts  from  which  this  case  has  come  are  entirely 
correct  and  ought  to  be  affirmed.  And,  my  Lords,  I  ought 
to  add  that  my  noble  and  learned  friend.  Lord  Hatherley, 
who  also  heard  the  argument  in  this  case,  but  who  is  pre- 
vented, I  regret  to  say,  by  the  death  of  a  near  relative  from 
being  present  to-day,  concurs  entirely  in  the  view  I  have 
now  submitted  to  your  Lordships.* 

Lord  Chelmsford  :  My  Lords,  I  entirely  agree  with  my 
noble  and  learned  friend,  and  consider  that  the  questions 
which  have  been  raised  upon  this  appeal  do  not  admit  of 
any  doubt  whatever. 

My  Lords,  the  first  question,  as  to  what  are  called  the 
terminal  charges,  depends,  as  my  noble  and  learned  friend 
has  stated,  upon  the  66th  section  of  the  company's  local 
act.  He  has  read  that  section,  and  I  will  not  trouble  your 
Lordships  by  reading  it  again.  It  is  admitted  on  the  part 
of  the  directors  themselves  that  thejr  are  not  entitled  to 
charge  anything  "for  loading,  covering  and  unloading  of 
goods,  and  for  delivery  and  collection."  But  they  say  tney 
are  entitled  to  a  charge  in  respect  of  ''services  incidental  to 
the  business  of  a  carrier."  This  charge  is  founded  upon 
526]  the  *accommodation  which  they  gave  to  Mr.  Gidlow 
of  a  siding  at  the  BuUfield  station.  jNow,  I  have  had  great 
difficulty  m  understanding  how  this  arrangement  between 
the  directors  and  Mr.  Gidlow  can  be  a  "sex-vice  incidental 
to  the  business  of  a  carrier."  It  is  a  mere  license  or  per- 
mission of  a  standing,  if  I  may  call  it  so,  in  the  nature  of 
warehouse  room  for  his  coals,  and  it  appears  to  have  been 
really  a  matter  for  the  accommodation  of  both  parties,  be- 
cause it  is  headed  "Regulations  to  be  observed  in  working 
the  traffic  from  and  to  the  coal  sidings  occupied  by  Mr. 
Gidlow."  The  directors  had  the  complete  command  of 
those  sidings  for  their  own  traffic  and  business,  and  the 
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accommodation  was  to  be  put  an  end  to  upon  a  month's 
notice  to  be  given  by  them.  Now,  really,  as  was  observed 
in  the  course  of  the  argument,  this  is  not  a  **  service  inci- 
dental to  the  business  of  a  carrier;"  but  the  directors  be- 
came, as  it  were,  warehousemen,  by  reason  of  their  permis- 
sion of  this  standing.  Therefore,  my  Lords,  it  appears  to 
me  that  the  claim  of  terminal  charges  in  respect  of  these 
''  services  "  wholly  fails. 

The  other  question  is  upon  the  restriction  which  the  com- 
pany imposed  upon  the  plaintiff  of  bringing  a  certain  num- 
ber of  wagons  containing  his  coals  (a  minimum  of  fifteen 
wagons,  containing  four  tons  each),  and  refusing,  unless  he 
did  so,  to  carry  his  coals.  The  defendants  attempted  to 
justify  themselves  bv  the  73d  section  of  the  act  [see  antCj 
p.  422].  The  defendants  pleaded  to  the  action  brought  to 
recover  the  money  which  was  paid  in  respect  of  these 
charges,  "  that  they  did  what  is  complained  of  bona  fide 
and  after  notice  to  the  plaintiff,  and  solely  with  a  view  to 
the  proper  and  efficient  management  and  working  of  the 
tiaffic  on  their  railway,  and  witnout  undue  or  unreasonable 
prejudice,  or  disadvantage  to  the  plaintiff  or  his  traffic,  and 
without  undue  or  unreasonable  preference  or  advantage  to 
or  in  favor  of  any  other  person,  or  company,  or  traffic. 

My  Lords,  if  this  had  been  proved  it  might  have  raised  a 
very  important  question  as  to  whether  the  defendants  had  a 
right  to  regulate  their  traffic  in  the  way  proposed,  by  im- 
posing upon  this  colliery  owner  this  necessity  of  sending 
fifteen  wagons  at  a  time.  But  the  plea  was  so  far  from  beine 
proved,  that  it  appears  by  the  43a  paragraph  of  the  special 
case  that  it  was  found  expressly  that  "The  said  regulation 
requiring  fifteen  wagons  was  an  unreasonable  requirement, 
and  was  imposed  by  the  defendants  upon  *the  plaintiff  [527 
for  the  purpose  of  compelling  him  to  pajr  the  amounts  which 
the  defendants  alleged  were  due  by  him  (the  plaintiff)  to 
the  defendants  on  the  monthly  accounts  previous  to  the 
month  of  February,  1866,  and  while  it  was  so  imposed  and 
enforced  the  defendants  were  carrying  the  coals  of  other 
colliery  owners  in  smaller  quantities  than  fifteen  wagons.'' 
Therefore,  the  plea  is  not  only  not  proved,  but  it  is  positively 
disproved,  and  it  is  of  course  found  that  the  company  could 
have  no  right  to  impose  this  restriction  upon  the  plaintiff, 
but  that  it  was  done  with  a  sinister  motive. 

My  Lords,  there  was  a  question  raised  here  and  argued, 
but,  as  my  noble  and  learned  friend  said  of  another  point, 
only  faintly  argued,  that  is,  that  the  money  for  these  termi- 
nal charges  having  been  paid  without  objection,  the  plain- 
13  Eng.  Rep.  7 
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tiff  had  no  right  to  bring  an  action  to  recover  it  back.  Now 
there  can  be  no  donbt  that  where  a  person  pays  money 
which  he  is  not  bound  to  pay,  with  a  full  knowledge  of  the 
facts,  he  cannot  recover  it  back  in  an  action  for  money  had 
and  received.  But  there  has  always  been  an  exception 
made  in  cases  where  a  party  has  paid  money  under  com- 
pulsion. It  has  been  decided  that  where  a  carrier  refused 
to  deliver  goods  until  a  payment  was  made  by  the  person  to 
whom  the  goods  belonged,  amounting  to  more  than  the 
carrier  had  a  right  to  charge,  the  customer  might  in  an 
action  for  money  had  and  received  I'ecover  back  the  money 
so  paid.  There  can  be  no  doubt  whatever  that  the  plaintiff 
here  paid  this  money  under  duresse;  he  was  compelled  to 
do  it,  or  his  coals  would  not  have  been  carried  by  the  com- 
pany ;  and,  therefore,  that  is  the  answer  to  that  argument. 

With  respect  to  the  other  question  of  the  damages  being 
too  remote,  I  think  my  noble  and  learned  friend  has  given 
a  very  satisfactory  answer  to  that.  The  loss  of  customers 
was  not  a  remote,  but  a  direct  and  immediate  consequence 
of  the  act  of  the  company  refusing  to  carry  the  coals. 

Therefore,  mj^.  Lords,  I  agree  with  my  noble  and  learned 
friend  that  the  judgment  of  the  Exchequer  Chamber  ought 
to  be  affirmed,  and  the  appeal  dismissed  with  costs. 

Judgiuent  oj  the  Courtof  Exchequer  Ohamher 
'affirmed^  with  costs. 
528]  *Mr.  /.  Kay :.  Will  your  Lordships  permit  me  to  say 
a  word  ?  I  am  instructed  to  apply  for  interest  for  the  time 
that  execution  has  been  delayed  by  the  proceedings  in  error. 
In  a  previous  case,  which  was  argued^  before  your  Lord- 
ships' House,  my  learned  friend,  tne  Solicitor-General,  ap- 
gied  to  the  court  from  which  the  appeal  came  to  this 
ouse,  and  the  judges  refused  to  grant  tne  interest  because 
no  order  had  been  made  by  your  Lordships'  House  on  the 
subject,  i  find  that  it  is  laid  down  in  Archbold's  book  on 
Practice,  that  the  application  must  be  made  to  your  Lord- 
ships' House,  and  that  "on  a  judgment  affirmed  in  error,  it 
seems  that  the  House  of  Lords  gives  interest  from  the  day 
of  its  affirmance  by  the  Exchequer  Chamber,  the  rule  being 
a  rule  of  Trinity  Term,  1833,  viz. :  '  On  error  from  one  ot 
the  superior  courts,  such  court  shall  have  power  to  allow 
interest  for  such  time  as  execution  has  been  delayed  by  the 
proceedings  in  error  for  the  delaying  thereof ;  and  the  mas- 
ter on  taxmg,'  "  and  so  on.  In  the  last  case,  the  application 
was  made,  as  I  mentioned  to  your  Lordships,  by  my  learned 
friend,  the  Solicitor-General,  to  the  court  below,  but  was 
there  refused,  on  the  ground  that  an  application  had  not 
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been  made  to  your  Lordships'  House  for  it.     I  therefore 
make  the  application  for  it  now. 

The  Lord  Chancellor:  My  Lords,  it  is  inconvenient 
that  questions  of  this  kind  should  be  raised  after  your  Lord- 
ships^ order  has  been  made ;  but  your  Lordships  would  in 
this  case  perhaps  look  upon  the  application  with  more  in- 
dulgence inasmuch  as  the  counsel  for  the  plaintiff  were  not 
called  upon.  I  apprehend,  my  Lords,  that  there  can  be  no 
doubt  upon  this  subject.  It  is,  of  course,  right  that  interest 
should  be  given  upon  a  judgment,  and  if  there  should  be 
any  difficulty  about  it  (which  I  should  have  thought  there 
was  not)  an  order  would  be  made  for  it.  But  I  should  have 
thought  that  it  was  almost,  if  not  quite,  a  matter  of  course 
that  orders,  giving,  upon  a  writ  of  error,  judgment  for  the 
defendant  in  error  carried  (as  they  do  the  costs)  the  interest 
upon  the  judgment  (*).  I  have  no  doubt  that  your  Lord- 
ships will  take  care  tnat  the  order  will  provide  for  that. 

*The  following  Order  was  afterwards  entered  on  the  [529 
Journals : 

"It  appears  to  the  Court  of  Parliament  aforesaid, 
now  here,  that  there  is  no  error  in  the  said 
judgment  of  the  Court  of  Exchequer  Cham- 
ber ;  therefore  it  is  considered  by  the  said 
Court  of  Parliament  that  the  said  judgment 
of  the  Court  of  Exchequer  Chamber  be  af- 
firmed, and  stand  in  lull  force  and  effect. 
And  it  is  farther  considered  bv  the  same 
Court  of  Parliament  now  here,  tnat  the  said 
Thomas  Gidlow  do  recover  fcainst  the  said 
Lancashire  and  Yorkshire  Railway  CompanJ^ 
£1,426  Os.  6d.,  by  the  same  Court  of  Parlia- 
ment aforesaid  adjudged  to  the  said  Thomas 
Gidlow,  and  with  his  assent,  according  to  the 
form  of  the  statute  in  such  case  m^de  and 
provided,  for  his  costs,  charges,  and  dam- 
ages which  he  has  sustained  by  reason  of  the 
delay  of  execution  of  the  said  judgment  afore- 
said, on  pretext  of  prosecuting  the  said  error 
suggested  aforesaid  in  the  Court  of  Parlia- 
ment aforesaid ;    and  thereupon  the  judg- 

(')  8  <fe  4  Will.  4,  c.  42,  s.  80.     See,  on  shire  Railway  Company  v.  Gidlow,  Law 

the  subject  of  the  words  of  this  section,  Rep.,   9   Ex.,   85.    The  defendant  there 

Bum  y.  Carvalho,  1  ^d.  &  E.,  896 ;  and  had  only  judgment  for  the  costs  of  his 

see  al^  this  case  itself  in  the  Court  of  defence.     In  the  present  case   he,  being 

Exchequer  on  the  occasion  of  the  applica-  plaintiff,  obtained  dapaages  for  injury  to 

tion   made,  as  above  mentioned,  and  re-  his  business, 
fused  by  the  court :  Lancashire  arid  York- 
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ment  roll  aforesaid,  and  also  the  proceedings 
aforesaid  had  in  the  same  Court  of  Parlia- 
ment in  the  premises,  are  remitted  by  the 
same  Court  oi  Parliament  to  the  Barons  of 
the  Exchequer,  to  the  end  that  execution 
may  be  done  thereupon,  &c." 

Lords^  Journals^  19th  May,  1876. 

•  Attorneys  for  the  appellant:  Clarke^  Woodcock  &Ryland, 
Attorneys  for  the  respondent :   Chester^  Urquhart,  May- 
hew  &  Holden. 


Where  the  owner  of  property  is  com- 
pelled by  a  carrier  to  pay  more  than  is 
legally  chargeable  as  a  condition  of  ob- 
taining his  property  the  payment  is  not 
voluntary,  bat  is  so  far  compulsory  that 
he  may  recover  back  the  amoant  ille- 
gally exacted  :  Ha/rmony  v.  Bingham^ 
12  N.  Y.,  99 ;  SchoUy  v.  Mumfard,  60 
N.  Y.,  498;  Da/ois  v.  Bemis,  8  Am. 
Law  Times,  State  Court  Rep.,  53;  N„Y. 
Ck>art  AppeiEds,  not  elsewhere  reported 
except  40  N.  Y.,  253  note  ;  Stenton  v. 
Jffram,  54  N.  Y.,  480 ;  MiUer  v.  Miller, 
68  Penn.  St.  R.,  486 ;  Afeek  v.  McClure, 
49  Cal.,  624. 

So  where  the  owner  of  a  boat  is  com- 
pelled to  pay  an  illegal  sum  to  obtain  a 
clearance  thereof :  Davis  v.  Betnis,  8 
Am.  Law  Times,  State  Court  Rep.,  53, 
9upra:  Hoyt  v.  Oikton,  13  Johns.,  141. 

So  where  one  having  possession  of 
property  illegally  ex^ts  money  as  a  lien 
thereon :  Sommet  v.  Directors,  etc.,  8 
H.  L.  Cas.,  838. 

The  general  rule  is,  that  the  party 
injured,  by  a  breach  of  contract,  is  en- 
titled to  recover  all  his  damages,  in- 
cluding gains  prevented  as  well  as 
losses  sustained,  provided  they  are  cer- 
tain and  such  as  might  natually  be  ex- 
pected to  follow  the  breach  if  the  special 
circumstances  under  which  the  contract 
is  made,  are  communicated  to  and 
known  to  both  parties  :  Bryant  v.  Am., 
etc.,  1  Dalv,  582  ;  Ghiffln  v.  Colver,  16 
N.  Y.,  489,  distinguishing  Blanchard 
V.  Ely,  21  Wend.,  342;  note  to  2?orm  v. 
HutefUnson,  18  C.  B.,  N.  S.,  465,  John- 
son's Am.  ed.  114,  Eng.  Com.  Law  ;  Ad- 
ams^ Express  Co.  v.  Egbert,  86  Penn.  St. 
R.,  360;  Dunlap  v.  Higgins,  1  House 
Lords  Cases,  881  ;  Taylor  v.  Bradley,  1 
Albany  Law  Jour.,  339,  Court  Appeals  ; 
Btarbird   v.  Barrom,  38  N.   Y.,  230, 


238-9;  Messmore  v.  N.  T.,  etc.,  40 
N.  Y.,  422  ;  Myers  v.  Bums,  35  N.  Y., 
269, 273  ;  Landtberger  v.  Magnetic,  etc., 
32  Barb.,  530  ;  Booth  v.  Bpuyten  Duy- 
vel,  etc.,  60  N.  Y.,  487,  492-7,'  Welch 
V.  Ware,  82  Mich.,  77,  81 ;  Kent  v. 
Hudson,  etc.,  22  Barb.,  278,  294 ;  PitU- 
burgh,  etc.,  v.  Foster,  8  Am.  Law  Reg., 
N.  S.,  368, 59 Penn.  St.  R,  365  ;  Rogers 
V.  Bemus,m  Penn.  St.  R.,  432;  Ex 
parte  Waters,  6  Eng.  R.,  490  ;  Frenzd 
V.  Miller,  87  Ind.,  2  ;  Elizabethtown, 
etc.,  V.  Pottinger,  10  Bush.  (Ky.),  185 ; 
Alfaro  V.  Davidson,  40  N.  Y.  Super- 
ior Court  R.,  88,  90 ;  Bagley  v.  Smith, 
10  N.  Y.,  489 ;  Stetoart  v.  Pou>er,  12 
Kansas,  596  ;  Underhilly.  North,  etc., 
31  How.  Prac..  34 ;  Winne  v.  KeUy,  34 
Iowa,  839  ;  Satehwell  v.  Williams,  40 
Conn.,  871  ;  ffinde  v.  LiddeU,  12  Eng. 
R.,  296 ;  CoUon  v.  Good,  11  U.  C.  Q.  B., 
153  ;  Zuller  v.  Sogers,  7  Hun,  540. 

But  see  Fort  v.  Omdoff,  7  Heisk. 
(Tenn.),  167. 

As  the  ordinary  rent  of  machinery 
which  one  loses  in  consequence  of  a 
failure  to  deliver  or  to  repair  an  engine 
required  to  run  it :  Oriffln  v.  Colver,  16 
N.  Y.,  489  ;  Wade  v.  Haycock,  25  Penn. 
St.  R.,  882  ;  Beany  v.  Culbertson,  21 
Penn.  St.  R.,  507 ;  Davis  v.  TalcoU,  14 
Barb.,  611,  reversed  on  another  point, 
12  N.  Y.,  184;  Fremel  v.  Miller,  87 
Ind.,  2  ;  Bentony.  Fa/y,  64  Illinois,  417. 

Though  only  for  a  sufficient  time  to 
enable  the  purchaser  to  procure  proper 
machinery  :  Bentony. Fay,  64111s.,  417. 

And  for  loss  occasioned  by  hands 
being  uneniployed  from  the  same  cause: 
Beany  v.  Culbertson,  21  Penn.  St.  R., 
507. 

Damages  to  a  boat  in  consequence  of 
delay  :  JStarbird  v.  Barrons,  ^  N.  Y., 
23L 
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IS'TS 


Where  bullets  were  purchased,  to  the 
knowledge  of  the  seller,  to  comply  with 
contract,  the  difference  between  the 
price  plaintiff  was  to  receive  and 
the  price  at  which  defendant  was  to 
famish  them :  Messmore  v.  N.  T., 
etc.,  40  N.  T.,  422  ;  Stewart  v.  Patoer, 
12  Kansas.  596  :  Waters  v.  Bates,  5  U. 
C.  Com.  PI.,  367. 

Damages  for  the  loss  of  the  use  of 
rooms  the  landlord  had  agreed  to  re- 
pair :  Myers  y.  Bums,  85  N.  Y.,  269, 

So  damages  to  his  property  in  conse- 
quence of  a  fulure  to  so  repair :  Cook  y. 
JSmith,  45  How.  Prac.,  840. 

But  if  he  has  reason  to  believe  his 
property  may  be  injured  by  storm  he 
lias  no  right  to  take  the  hazard,  and  if  it 
be  ihjur^  he  cannot  recover  therefor  : 
Cooke  Y.  8oule,  66  N.  Y.,  420,  affirming 
1  N.  Y.  Supreme  Court  Rep.  (T  &  C), 
116. 

The  value  of  a  boat,  lost  by  a  storm, 
which  would  not  have  been  lost  had 
the  party  started  at  the  time  agreed 
upon:  Panii^v.WtM»,22Barb..589; 
JfUtan  V.  Hudson  Biver,  etc,  87  N.  Y., 
216. 

So  where  a  carrier  agreed  to  deliver 
grain  in  the  United  States  before  the 
reciprocity  treaty  expired  but  failed  to 
do  so  and  the  shipper  was  compelled  to 
pay  duty,  held  he  could  recover  the 
amount  paid :  Oibbs  v.  Oildersleete,  26 
Upper  Can.,  Q.  B.,  471. 

Lime  wetted  in  consequence  of  a  wil- 
ful deviation  by  a  vessel :  Ba^  v. 
Garret,  6  Bing.,  716;  MiUon  v.  ffttd- 
son  Biter,  etc.,  37  N.  Y.,  215. 

The  ezx)ense  of  rep^ing,  repairing 
and  altering  certain  locks,  and  travel- 
ling expenses  connected  with  getting 
such  work  done  :  Lalor  v.  Burrows,  18 
Upper  Can.  Com.  PI.,  821 ;  Paine  v. 
Shenoood,  21  Minn.,  225;  Paine  v. 
Sherwood,  19  Minn.,  315. 

In  an  action  for  assault  and  battery 
disabling  plaintiff,  the  value  of  the 
joint  services  of  plaintiff  and  his  wife 
as  theatrical  performers  ;  but  the  dam- 
ages should  be  limited  to  plaintiff's 
own  share  of  the  joint  earnings : 
Welch  V.  Ware,  32  Mich.,  77. 

Where  the  parties  to  a  contract  of 
sale  have  such  a  knowledge  of  special 
circumstances  affecting  the  question  of 
damages  as  that  it  may  be  fairly  in- 
ferred they  contemplated  a  particular 
rule  for  estimating  them,  and  entered 


into  the  contract  upon  that  basis,  that 
rule  will  be  adopted  :  Booth  v.  Spuyten 
Buyvel,  etc.,  GO^.Y.,  487,  distinguish- 
ing Home  V.  Midland,  etc.,  3  Eng.  R., 
890,  4  id.,  469. 

The  plaintiff  purchased  champagne 
lying  at  the  defendant's  wharf  at  i4s. 
per  dozen,  and  resold  it  at  24«.  to  the 
captain  of  a  ship  about  to  leave  Eng- 
land. The  defendants  refused  to  de- 
liver the  wine  and  the  plaintiff  was  un- 
able to  fulfil  his  contract,  champagne 
of  a  similar  quality  not  being  procura- 
ble in  the  market.  The  defendants 
had  no  knowledfi^e  of  the  sale  or  of  the 
purpose  for  which  the  plaintiff  required 
delivery  of  the  champagne.  In  an  ac- 
tion for  the  conversion  :  Held  that  the 
plaintiff  was  entitled,  as  damages,  to  the 
price  at  which  he  had  sold  the  cham- 
pagne :  Qaudot  v.  Frantic,  L.  R.  ,6  Q.  B. , 
199. 

Where  the  value  of  labor  increases 
after  delay  caused  by  one  party  the 
other  may  in  a  proper  case  recover  the 
damages  arising  from  such  increase  : 
Hough  V.  Cook,  69  Illinois,  581 ;  AU 
lamon  v.  Mayor,  43  Barb.,  38. 

The  law  excludes  uncertidn  and  con- 
tingent profits  which  were  not  the  im- 
mediate and  necessary  result  of  a 
breach  of  contract,  and  which  may  not 
be  fairly  supposed  to  have  entered  into 
the  contemplation  of  the  parties  when 
they  made  it :  Or^n  v.  Cohw,  16  N. 
Y.,  489;  Adams  &.  Co.  v.  Egbert,  86 
Penn.  St.  R.,  360;  Freeman  v.  Clute, 
3  Barb.,  424 ;  Masterson  v.  Mayor,  etc., 

7  Hill,  61 ;  Medbury  v.  N,  T„  etc.,  26 
Barb.,  564;  PittOmrgh,  etc.,  v.  Fost&r, 

8  Am.  Law  Reg.,  N.  S.,  368,  59  Penn. 
St.  R.,  365 ;  Freneel  v.  Miller,  64  His., 
417;  Penn,  etc.,  v.  Bale,  76  Penn.  St.  R., 
47 ;  Alfaro  v.  Bavidson,  40  N.  Y.  Su- 
perior Ct.  R.,  90-1;  Winne  v.  Kelly, 
84  Iowa,  339  ;  SaletweU  v.  Williams,  40 
Conn.,  871  ;  Feehan  v.  Hallinan,  18 U. 
C.  Q.  B.,  440. 

Such  damages  must  flow  naturally 
and  directly  from  the  breach  of  con- 
tract ;  they  do  not  embrace  speculation 
profits  :  Milt&n  v.  Hudson  River,  etc., 
87  N.  Y.,  214 ;  Medbury  v.  N.  Y.,  etc., 
26  Barb.,  564;  Kent  v.  Hudson,  etc., 
22  Barb.,  278,  294 ;  Hobbs  v.  London, 
etc.,  11  Eng.  R.,  181. 

Nor  dama£^es  which  could  have  been 
avoided  by  the  reasonable  exertions  of 
the  party  injured  ;  and  if  such  dam- 
ages are  enhanced  by  his  negligence  or 
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wilfulness  the  increased  loss  justly  falls 
upon  him  :  MUton  v.  Hudson  River, 
etc.,  87  N.  Y.,  214;  ffamUtan  v.  Mc- 
Pherson,  28  N.  Y.^  72 ;  Worth  v.  Ed- 
mands,  52  Barb.,  40 ;  Huntington  v. 
Ogden^mrgh,  etc,,  83  How.  Prac,  419- 
420  ;  Clarke  v.  Steamer,  2  Wallace,  Jr., 
839  ;  Frenzel  v.  Miller,  64  Illinois,  417. 

But  see  Easterbrook  v.  Erie,  etc.,  51 
Barb.,  94  ;  French  v.  Vining,  102  Mass., 
132  ;  Draper  v.  Sweet,  66  Barb.,  145; 
Simpson,  v.  Keokuk,  84  Iowa,  668  ;  Bey- 
mer  v.  McBride,  37  id.,  114  ;  AUender 
V.  Railway,  Id.,  264 ;  Cooke  v.  Soide,  56 
N.  Y.,  420;  Chamberlain  v.  Morgan, 
68  Penn.  St.  B.,  168 ;  QUbert  v.  Ken- 
nedg,  22  Mich.,  117;  Rockford,  etc.,  v. 
Lynch,  Q7mB.,  149. 

Nor  profits  of  collateral  enterprises 
in  whicn  the  party  has  been  induced  to 
engage  by  relying  on  the  performance 
of  the  contract :  Masteraon  v.  Smith, 
7  Hill,  61  ;  Horns  v.  Midland,  etc.,  4 
Eng.  R. ,  369,  affirming  8  id. ,  890  ;  Mas- 
ter V.  Village,  58  N.  Y.,  891 ;  Penn., 
etc.,  V*  Dale,  76  Penn.  St.  R.,  47. 

But  see  Laird  y.  loumaend,  5  Hun, 
107. 

The  difference  between  the  amount 
of  the  principal  contract  and  of  sub- 
contracts entered  into  by  the  plaintiffs 
with  other  persons  for  the  performance 
of  the  same  work  does  not  constitute 
the  proper  measure  of  damages  :  Story 
V.  N.  t.,  etc..  6  N.  Y.,85  ;  Allamonw. 
Mayor,  43  Barb. ,  38 ;  Home  v.  Midland, 
etc.,  4  Eng.  R.,  869,  affirming  3  id., 
890. 

But  see  France  v.  Oaudet,  6  Q.  B., 
199  ;  Laird  r.  Tmmsend  5  ,Hun,  107  ; 
Alfaro  V.  Davidson,  40  N.  Y.  Superior 
Ct.  R.,  90-1. 

In  an  action  for  not  repairing  a  vessel 
within  a  specified  time  the  damages 
are  not  the  probable  profits  of  the  ves- 
sel, but  the  rent  or  price  which  would 
have  been  paid  for  the  charter  of  the 
vessel,  as  the  vessel  was  used  or  char- 
tered at  the  time  :  Rogers  v.  Marshall, 
36  Barb.,  31 ;  Frenzel  v.  Miller,  64  Illi- 
nois, 417. 

When  no  notice  is  given  to  the  de- 
fendant, at  the  time  of  contracting  for 
machinery,  of  the  necessity  for  a  prompt 
delivery,  nor  of  the  use  it  was  to  be  put 
to,  held  plaintiff  was  not  entitled  to  the 
loss  of  profits  arising  from  its  non- 
delivery or  the  wages  of  certain  work- 
men employed  upon  the  building  in 


which  the  machinery  was  to  be  used  : 
Rut?iven,  etc.,  v.  Great,  etc.,  18  Upper 
Can.  C.  PL,  816  ;  Coryy.  Thames,  etc., 
L.  R..  3  Q.  B.,  181 ;  Hadley  v.  Baxen- 
dale,  9  Exch.,  341 ;  Home  v.  Midland, 
etc.,  4  Eng.  R.,  869,  affirming  3  id., 
390. 

See,  however,  France  v.  Qaudet,  L. 
R.,  6  Q.  B.,  199. 

"Profits  are  allowed  where  they  do 
not  depend  upon  the  chances  of  trade, 
but  upon  the  market  value  of  goods, 
the  price  of  labor,  the  cost  of  transpor- 
tation, and  other  questions  of  the  like 
nature,  which  can  be  rendered  reason- 
ably certain  by  evidence. 

The  case  of  Masterton  v.  The  Mayor, 
etc.,  of  Brooklyn  (7  Hill,  61),  decided 
nothing  in  opposition  to  this  doctrine. 
It  simply  goes  to  support  the  other 
branch  of  the  rule,  viz.,  that  profits 
are  allowed  where  they  do  not  depend 
upon  the  chances  of  trade,  but  upon  the 
market  value  of  goods,  the  price  of 
labor,  the  cost  of  transportation  and 
other  questions  of  the  like  nature, 
which  can  be  rendered  reasonably  cer- 
tain by  evidence. 

From  these  authorities  and  principles 
it  is  clear  that  the  defendants  were  not 
entitled  to  measure  their  damages  by 
estimating  what  they  might  have  earned 
by  the  use  of  the  engine  and  their  other 
machinery  had  the  contract  been  com- 
plied with,  nearly  every  element  enter- 
ing into  such  a  computation  would  have 
been  of  that  uncertain  character  which 
has  uniformily  prevented  a  recovery 
for  speculative  profits "  :  Griffin  v. 
Colver,  16  N.  Y.,  494;  Masterton  v. 
Smith,  7  Hill,  61 ;  Freeman  v.  Clute,  3 
Barb.,  424  ;  Medbury  v.  N.  Y.,  etc.,  26 
Barb.,  564;  Kent  v.  Hudson,  etc.,  22 
Barb.,  294  ;  Rogers  v.  Bemus,  69  Penn. 
St.  R.,  432 ;  Home  v.  Midland,  etc.,  4 
Eng.  R..  869,  affirming  3  id..  390 ;  Fren- 
zel V.  Miller,  64  Illinois,  416 ;  Winslmo 
V.  Lcnn,  63  Maine,  161 ;  Masterson  v. 
ViUage.  58  N.  Y.,  391 ;  Penn.,  etc.,  v. 
Dale,  76  Penn.  St.  R.,  47  ;  Alfaro  v. 
Davidson,  40  N.  Y.  Superior  Ct.  R., 
90-L 

But  see  France  v.  Gaudet,  L.  R.,  6 
Q.  B.,  199  ;  Laird  v.  Townscnd,  5  Hun, 
107. 

Defendant  caused  plaintiff  to  be  ar- 
rested on  an  unfounded  charge  and 
detained  half  an  hour — from  half  past 
1  to  2  o'clock.    In  support  of  a  claim 
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for  special  damages,  in  an  action  for 
false  imprisonment,  tlie  plaintiff  proved 
that  be  would  have  been  engaged  as  a 
journeyman  by  one  J.  S.  if  he  had  pre- 
sented himself  at  the  factory  at  2 
o'clock  on  the  day  in  Question ;  but 
that  being  unwell  from  the  treatment 
he  had  received,  he  went  home,  and 
did  not  go  to  the  factory  until  the  next 
morning,  when  he  found  that  his  in- 
tended emplover  had  engaged  another 
man.  Held  that  this  damage  was  too 
remote :  Roey  v.  FcUon,  11  C.  B.,  N. 
S.,  142,  103  Eng.  Com.  Law  Rep. 

Where  plaintiff  sent  plans  by  an  ex- 
press company  to  compete  for  a  pre- 
mium, but  the  company,  through  neg- 
ligence, did  not  deliver  them  m  time 
for  the  competition,  held  in  the  absence 
of  proof  of  any  probability  that  plain- 
tiff would  have  obtained  the  premium 
had  his  plans  been  delivered  according 
to  the  contract,  there  could  only  be  a 
recovery  for  nominal  damages  :  Adams* 
Express  Co,  v.  Egbert,  36  Fenn.  St.  R., 
360. 

In  an  acUon  against  a  town  for  an 
injury  to  a  stage  coach,  caused  solely 
by  a  defect  in  a  highway,  the  loss  of 
the  use  of  the  coach  for  a  reasonable 
time,  while  it  is  being  repaired.  Is  not 
an  element  of  damage  :  McLaugJdin  v. 
BaTigor,  58  Maine,  898. 


When  a  party  wrongfully  attached 
the  materials  for  a  house,  he  was  held 
not  to  be  liable  for  damage  caused  to 
furniture  by  reason  of  its  being  ex- 
posed in  consequence  of  plaintiff  being 
prevented  or  delaved  by  ^he  attachment 
from  rebuilding  the  house  on  the  prem- 
ises to  which  it  was  removed,  and  in 
which  the  furniture  was  to  be  placed. 
Nor  could  the  injured  party  recover  the 
additional  expanse  incurred  in  building 
a  new  house  on  the  premises  on  which 
he  intended  to  reconstruct  the  one 
levied  on. 

Nor  for  the  rental  value  of  the  house 
per  month  before  he  commenced  taking 
It  down  ;  nor  for  what  its  rent  would 
have  been  worth  if  he  had  been  per- 
mitted to  remove  and  rebuild  it ;  nor 
for  loss  of  time  by  being  deprived  of 
the  use  of  the  house  :  Plumb  v.  Wood- 
mansee,  84  Iowa,  116. 

See  Cooke  v.  Soule,  56  N.  Y.,  420. 

In  an  action  to  recover  the  posses- 
sion of  personal  property,  where  the 
property  has  a  usable  value,  the  value 
of  its  use  during  the  term  of  detention 
is  a  proper  item  of  damages :  AUen  v. 
Fox,  51  N.  T.,  562  ;  SaletmU  v.  WU- 
Hams,  40Conli.,  871. 

So  in  trover  for  conversion :  Clinton 
V.  Totonsend,  46  How.  Prac.,  42,  1  N. 
Y.  Supreme  Ct.  R.  (T.  &  C),  880. 


[Law  Reports,  7  House  of  Lords,  680.] 
Feb.  11,  12,  18;  March  18,  1876. 

♦Patteson  Nickalls,  Appellant;  and  William  [530 
Lucas  Merry,  Kespondent(*). 

Broker — Jobber — Rules  of  the  Stock  Exthange, 

A  purchase  or  sale  of  shares  made  by  one  who  is  not  a  member  of  the  Stock  Ex- 
change, and  made  through  a  broker  who  is  a  member  of  that  body,  will  be  treated 
as  made  subject  to  the  rules  of  the  Stock  Exchange. 

The  rules  of  the  Stock  Exchange  imply  that  the  name  of  the  person  given  as  that 
of  the  ultimate  purchaser  of  shares  must  be  that  of  one  able  and  willing  to  purchase ; 
and  they  are  not  satisfied  if  the  name  given  is  that  of  a  non-existent  person,  a  lunatic, 
an  infant,  a  married  woman,  or  a  person  who  has  not  given  authority  for  the  use  of 
his  name. 

The  contract  at  a  jobber  is  to  accept  the  shares,  or  to  furnish  the  name  of  a  person 
able  and  willing  to  accept  them ;  and  the  time  limited  by  the  rules  of  the  Stock  Ex- 
change for  the  approval  or  rejection  of  the  name  of  tlie  ultimate  purchaser  applies 
only  to  the  responsibility,  and  not  to  tlie  personal  capacity  and  willingness  of  the 
person  whose  name  is  given. 

If  therefore  the  name  given  Is  that  of  one  who  had  no  legal  capacity  to  accept  the 

(»)  Affirming  8  En^.  Rep.,  600. 
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shares,  though  the  time  limited  is  allowed  to  e;o  by  without  objection  to  him,  the 
origimil  contractor,  the  jobber,  will  remain  liable. 

M.,  not  a  member  of  me  Stock  Exchange,  directed  his  broker  to  sell  certain  shares 
of  a  company,  and  the  broker  sold  them  to  a  jobber,  who,  according  to  the  known 
practice  on  the  Stock  Exchange  sold  them  again  (and  in  a  similar  way  they  passed 
through  several  hands),  and  the  jobber  (without  fraud)  receiyed  from  his  purchaser, 
and  passed  on'to  M.'s  broker  the  name  (that  of  L.)  as  the  name  of  an  ultimate  pur^ 
chaser ;  M.  executed  a  transfer  to  L.,  and  received  payment  for  the  shares ;  L.  turned 
out  to  be  a  minor  legally  incapable  of  accepting  the  shares ;  M.'s  name  (though  with- 
out his  knowledge)  remained  on  the  registry  of  the  company ;  L.  did  not  pay  the 
subsequent  calls,  and  M.  was  required  to  pay  them: 

Hela,  that  the  jobber  ^as  liable  to  make  good  to  M.  the  calls  which  he  had  been 
compelled  to  pay  on  L.'s  default. 

Rennie  v.  Morris  {})  disapproved. 

This  was  an  appeal  against  a  decision  of  the  Lords  Justices, 
who  had  reversed  an  order  of  Vice-Chancellor  Bacon  by 
which  order  a  bill  filed  by  Merry  against  Nickalls  had  been 
dismissed. 

Nickalls  was  a  member  of  the  Stock  Exchange,  and  was 
*'a  jobber"  there.  On  the  11th  of  July,  1865,  Merry  was 
the  owner  of  fifty  shares  in  a  company,  called  ''  the  General 
Estates  Company  Limited,"  and  ne  gave  directions  to  Mr. 
531]  Geo^e  Burnand,  his  *broker,  to  sell  these  shares.  On 
that  day  ISfi.  Burnand  sold  (at  a  premium  of  £2  per  share) 
fifty  shares  in  the  company  to  Nickalls,  who  subsequently 
sold  fifty  shares  in  the  company  to  a  Mr.  Baker.  On  the 
8th  of  July  Baker  had  sold  nf  ty  shares  in  the  company  to  a 
Mr.  Allen,  at  a  premium  of  £3  10^.  per  share.  All  these 
persons  except  Merry  were  members  of  the  Stock  Exchange. 
Allen  acted  in  this  transaction  as  the  broker  of  James  Clif- 
ford Hodges,  who  was  the  manager  of  the  company,  and 
Hodges  instructed  Allen  that  the  transfer  was  to  be  made  to  the 
name  of  Edward  Richard  Lloyd.  All  the  transactions  were 
entered  into  subject  to  the  rules  and  usages  of  the  Stock  Ex- 
change. By  those  rules  and  usages  there  is  a  particular  day 
called  the  ''account  day,"  on  which  settlements  of  sucn 

Surchases  as  are  above  described  are  made,  but  before  that 
ay  arrives  there  is  another  day,  called  the  "name  day," 
when  any  member  of  the  Exchange  who  had  bought,  would 
be  bound  to  pass  to  his  seller  a  ticket  containing  the  name 
of  the  person  who  stands  as  the  purchaser,  the  price  being 
stated  on  the  ticket.  The  shares  are  often  sold  and  resold 
many  times  between  the  date  of  the  first  sale  and  that  of  the 
name  day,  but  when  the  name  has  been  given,  and  has 
passed  through  the  hands  of  the  various  sellers,  the  person 
who  can  pass  it  no  farther  is  deemed  the  ultimate  seller,  and 
he  and  the  ultimate  purchaser  being  thus  brought  into  con- 
tact the  matter  is  deemed  to  be  concluded.     Ten  days  are 

(0  Law  Rep.,  13  Eq.,  203;  1  Eng.  Rep.,  651. 
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allowed  for  the  delivery  of  shares  re(juiring  registration 
(those  not  passing  by  delivery  of  certificates  or  warrants) 
during  which  time  the  original  seller  can  inquire  as  to  the 
name  furnished  to  him,  and  has  the  right  to  object  to  the 
person  named.  In  case  of  his  so  objectmg  he  can  hold  his 
immediate  buyer  responsible.  At  the  end  of  fifteen  days 
from  the  date  when  tne  name  ticket  is  furnished  the  trans- 
action will  be  treated  as  complete. 

In  this  case  the  31st  of  August,  1865,  was  the  name  day. 
Allen  issued  to  Baker  the  name  ticket  which  he  had  received 
from  Hodges,  with  the  name  of  Edward  Richard  Lloyd  on 
it  as  the  purchaser.  Baker  passed  it  on  to  Nickalls,  and 
Nickalls  passed  it  to  Bumand,  who  made  no  objection  to 
the  name,  but  received  the  purchase-money,  and  delivered 
to  Allen  a  transfer  of  the  shares  duly  executed  to  Lloyd  by 
the  respondent  Merry. 

*0n  the  26th  of  November,  1866,  the  company  was  [532 
ordered  to  be  wound  up,  and  it  then  appeared  that  the  trans- 
fer had  never  been  registered,  but  that  Merry's  name  still 
remained  on  the  register  of  the  shareholders,  and  he  was 
consequently  put  by  the  liquidators  on  the  list  of  contribu- 
tories.  By  an  order  of  the  Court  of  Chancery  made  on  the 
9th  of  July,  1868,  he  was  required  to  pay  the  sum  of  £900, 
that  being  the  sum  remaining  unpaid  in  respect  of  the  shares,  i 
On  the  27th  of  April,  1869,  Merry  filed  his  bill  against  Nickalls 
for  an  indemnity  in  respect  of  the  payment  on  these  shares. 
Nickalls  denied  all  liability  to  make  good  this  payment, 
contending  that  under  the  circumstances  which  had  occur- 
red, and  according  to  the  rules  and  usages  of  the  Stock  Ex- 
change, he  was  released  from  the  matter  altogether. 

Evidence  was  taken  upon  the  motion  for  a  decree,  and  it 
then  appeared  that  no  transfer  to  Lloyd  could  be  discovered, 
and  that  Lloyd,  at  the  time  when  his  name  had  been  so  put 
on  the  ticket  (1866\  was  a  youth,  he  not  having  attained  ;na- 
jority  until  the  25tn  of  March,  1870.  In  his  affidavit  he  said, 
*'  At  various  times  while  I  was  in  the  employ  of  the  General 
Estates  Company,  Limited,  I,  at  the  request  of  Mr.  Hodges, 
the  manager,  and  while  I  was  under  the  age  of  twenty-one 
years,  executed  various  transfers  of  shares  m  that  company 
as  transferee,  both  in  blank  and  otherwise,"  but  he  did  not 
remember  executing  any  with  the  name  of  the  plaintiff  Merry 
upon  it.  There  were  affidavits  from  several  gentlemen  on 
the  Stock  Exchange  giVing  accounts  of  the  usages  of  that 
body,  and  the  rules  themselves  were  proved  (*).    On  the  27th  of 

(*)  All  these  matters  which  were  fully  but  many  of  which  were  needless  for  the 
brought  to  the  notice  of  the  court  below,     decision   of  tlie  case  in  this  House,  are 

13  Eng.  Rep.  8 
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March,  1872,  Vice- Chancellor  Bacon  made  a  decree  dismiss- 
ing the  plaintiffs  bill  without  costs.  On  the  31st  of  July, 
1872,  the  Lords  Justices  ordered  this  decree  to  be  reversed, 
and  declared  that  the  defendant  was  bound  to  indemnify  the 
respondent  against  all  liability  incurred  in  respect  of  the 
fifty  shares  in  the  said  company.  This  appeal  was  then 
brought. 

533]  *Mr.  /.  Napier  Biggins,  Q.C.,  Mr.  Thesiger,  Q.C., 
and  Mr.  W.  Fry  Buchanan,  for  the  appellant :  There  is  no 
suggestion  of  fraud  on  the  part  of  the  jobber,  the  appellant 
in  this  case,  which  must  therefore  be  decided  solely  on  the 
question  of  legal  liability.  That  liability  must  be  deter- 
mined with  regard  to  the  rules  of  the  Stock  Exchange :  Gris- 
sell  V.  BrisUme  (*). 

There  is  here  no  contract  between  the  appellant  and  the 
respondent.  The  contract  was  between  the  appellaat  and 
Burnand,  who,  being  members  of  the  Stock  Excliange,  stand 
to  each  other  in  the  relation  of  principals. 

It  may  be  taken  as  the  established  practice  of  the  Stock 
Exchange,  a  practice  by  which  those  who  come  there  to  trans- 
act business  must  be  bound,  Wigglesworth  v.  Dallison  ('), 
that  after  a  sale,  effected  as  this  was,  there  is  an  account  day, 
and  there  is  a  name  day,  and  that  between  the  date  of  the  first 
^  sale  effected  bjr  a  broker  on  account  of  an  undisclosed  princi- 
]pal,  and  the  giving  of  the  name  of  the  ultimate  buyer  to  the 
first  seller,  the  stock  may  be  the  subject  of  a  great  many  sales, 
and  that  the  name  of  the  ultimate  buyer  may  pass  through  a 
great  many  hands  before  it  reaches  the  first  seller.  That  per- 
son has  then  a  certain  time  for  making  inquiries,  and  may,  if 
dissatisfied  with  it,  return  it  and  call  for  another  name.  If 
he  does  not  return  it,  but  accepts  it,  he  must  betaken  to  bave 
declared  his  approval  of  it,  and  from  that  moment  the  first 
buyer,  the  jobber,  is  absolutely  released  from  all  liability. 
All  these  things  occurred  in  the  present  case,  and  the  respon- 
dent must  therefore  be  taken  to  have  accepted  Lloyd  as  the 
ultimate  purchaser,  and  the  appellant  was  consequently  re- 
leased, it  is  an  error  to  say  that  in  such  a  state  of  things 
the  first  seller,  if  he  suffers  a  loss,  is  altogether  without  a 
remedy.  He  has  more  than  one  remedy.  First,  his  broker 
is  liable  to  him  ;  next,  he  may  have  a  remedy  through  his 
broker  against  other  persons ;  and,  lastly,  lie  may  proceed 

stated  in  detail  in  the  report  of  this  case  Stock  Exchange  as  to  tlie  practices  and 

when  before  the  Lords  Justices,  Law  Rep.,  usages  there. 

7  Ch.  App.,  788,  (3  Eng.  R.,  600).     The  (»)  I^w  Rep.,  4  C.  P.,  63;  see  also  the 

course  which  the  case  took  here  renders  report  of  this  case  itself,  Law  Rep.,  7  Ch. 

it  unnecessary  to   advert  to  differences  App.,  783. 

which  existed  among  the  members  of  the  (*)  1  Sra.  L.  C,  453,  4th  ed. 
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against  the  ultimate  purchaser :  Eoans  v.  Wood  (*).  '  Castel- 
lan V.  Hobson  (*)  is  really  to  *the  same  effect.  The  [534 
case  of  Maxted  v.  Paine  (2d  action)  ('),  fully  establishes 
all  these  points;  and  it  besides  establishes  that  when  the 
transfers  have  been  delivered,  and  the  price  has  been  fully 
paid  to  the  seller,  there  is  a  novation  which  frees  the  mem- 
ber who  passed  the  ticket  from  all  farther  liability.  That 
case  directly  applies  to  the  present  in  every  respect.  Hodg- 
kinson  v.  Kelly  (*)  is  to  the  same  effect.  The  first  case  of 
Malted  v.  Paine]^)  is  not  applicable  here,  because  of  the  pe- 
culiar circumstances  which  occurred  there,  and  rendered  the 
application  of  the  general  rules  impossible.  But  JRennie  v. 
Morris  (')  is  directly  in  point,  and  is  really  decisive  of  this  case. 
The  facts  there  are  almost  precisely  the  same  as  here,  and  the 
decision  of  the  court  was,  that  by  the  usage  of  the  Stock  Ex- 
change the  jobber  was,  in  the  absence  of  fraud  (and  no  fraud 
on  the  part  of  the  jobber  is  even  suggested  here),  discharged, 
after  he  had  given  in  the  name  of  a  transferee,  and  the 
shares  had  been  paid  for  and  transferred.  [The  Lord  Chan- 
cellor :  If  he  gave  in  the  name  of  a  non-existent  person?] 
That  might  suggest  fraud,  but  if  he  gave  in  the  name  with- 
out fraud,  and  innocently,  and  as  he  had  received  it  from  a 
member  of  the  house,  he  would  be  discharged.  In  B&mring 
V.  Shepherd  (*),  where  the  purchaser  had  authorized  his 
brokers  to  pass  his  name  as  purchaser,  and  his  brokers  after- 
wards, not  by  his  direct  authority,  but  acting  according  to 
the  rules  of  the  Stock  Exchange,  had  accepted  the  certifi- 
cates of  the  shares  and  the  transfer,  the  contract  was  held  to 
be  completed,  and  the  ultimate  purchaser  was  declared  liable 
to  indemnifythe  seller  for  subsequent  calls,  but  the  interme- 
diate jobber  was  discharged.  All  the  judges  there  thought 
that  wherf  the  original  seller  and  ultimate  purchaser  were  thus 
brought  into  communication  with  each  other,  and  the  trans- 
fer was  effected  between  them,  the  intermediate  jobber  was 
released.  Davis  v.  Haycock  {*)  was  there  discussed  and  ex- 
plained. In  Sheppard  v.  Murphy  {*\  in  circumstances  such 
as  exist  here,  it  was  held,  on  the  ground  of  there  being  no 
privity  of  contract  ^between  the  first  seller  and  the  [o35 
ultimate  buyer,  that  the  intermediate  jobber  had  not  been  re- 
leased, but  on  appeal  in  that  ca^e  (")  that  decision  was  over- 
ruled, and  it  was  neld  that  the  ultimate  buyer  was  liable  to 

(»)  Law  Rep..  6  Eq.,  9.  («)  Law  Rep.,  18  Eq..  203. 

(»)  Law  Rep.,  10  Eq.,  47.  C)  Law  Rep.,  6  Q.  B.,  809. 

(')  Law  Rep.,  4  Ex,,  203;  Law  Rep.,    («)  Law  Rep.,  4  Ex.,  378. 

6  Ex.,  132.  O  Jr.,  Rep.,  1  Eq.,  490. 

{*)  Law  Rep..  6  Eq.,  496.  (">)  Ir.  Rep.,  2  Eq.,  544. 
(*)  Law  Rep.,  4  Ex.,  81. 
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indemnify  the  first  seller  against  calls,  which  after  the  date  of 
the  transfer  he  had  been  obliged  to  pay,  for  the  ultimate  pur- 
chaser* s  name  had  been  given,  he  had  accepted  the  transfer, 
and  had  paid  for  the  shares.  The  Court  oi  Common  Pleas, 
in  the  case  of  Lord  Torrington  v.  Lowe  (*),  recognized  the 
decision  in  Sheppard  v.  Murphy  (*),  and  only  did  not  apply 
it  because  the  facts  in  Lord  Torrington  v.  Lowe  showed  that 
there  really  had  not  been  any  privity  of  contract  whatever 
between  that  plaintiff  and  tne  defendant.  But  in  Coles  v. 
Bristowe  (")  wnere  such  privity  of  contract  did  exist,  the 
jobber  made  seventeen  sales,  gave  seventeen  names,  and  as 
many  deeds  of  transfer  were  prepared  and  were  executed, 
and  the  money  on  the  purchases  was  paid,  and  consequently 
the  jobber  who  had  first  bought  the  shares,  and  had  acted 
without  fraud,  was  held  to  be  released.  In  truth,  if  this 
rule  of  the  Stock  Exchange  was  not  to  be  allowed  to  prevail, 
business  there  would  be  impossible ;  and  in  no  case  wtiatever 
has  the  propriety  of  the  rules  of  the  Stock  Exchange  in 
this  respect  been  impeached  ;  but  in  Orissell  v.  Bristowe  (*), 
they  were  expressly  recognized  and  approved  of.  Paine 
V.  Hutchinson  (*),  Stikeman  v.  Dawson  ( ),  Nelson  v.  Stock- 
er{')j  Shepherd  v,  Oillespie{^)  Weston's  Case{*)  and  Levita^s 
Case  ("),  were  also  cited  and  commented  on. 

Mr.  Mddis^  Q.C.,  and  Mr.  Benjamin^  Q.C.  (Mr.  Horace 
Davey  was  with  them),  for  the  respondent :  Even  if  it  were 
to  be  admitted  that  the  jobber  may  be  released  if  he  gives 
the  name  of  a  real  purcnaser,  who  is  able  and  willing  to  con- 
tract and  to  become  the  transferee,  and  who  is  not  objected 
to,  but  is  accepted,  and  the  transfer  is  duly  made  to  him,  the 
admission  would  not  affect  the  present  case.  For  that  state 
536]  *of  things  assumes  something  which  does  not  exist 
here.  The  ioboer  here  did  not  give  the  name  of  ♦a  person 
able  and  willing  to  contract — the  name  given  was  that  of  a 
person  unable  to  make  a  legal  contract.  The  contract,  there- 
lore,  which  the  jobber  entered  into  with  the  plaintiff's  broker 
was  not  performed.  That  contract  may  be  assumed  to  be 
that  the  jobber  would  himself  take  the  shares,  or  give  the 
name  of  some  i)erson  able  and  willing  to  take  them.  He 
did  not  give  such  a  name,  and  therefore  he  remained  liable 
on  the  contract  which  he  had  made,  but  not  performed.  The 
rules  of  the  Stock  Exchange  cannot  be  supposed  to  say  that 

(»)  Law  Rep.,  4  C.  P..  26.  («)  1  De  G.  A  Sm.,  90;  16  L.  J.  (Ch,), 

(«)  Ir.  Rep.,  1  Eq.,  490.  205. 

(»)  Law  Rep.,  4  Ch.  App.,  3.  O  4  De  G.  A  J.,  4R8 ;  28  L.  J.  (Ch.),  760. 

0)  Law  Rep.,  4  C.  P.,  86,  48.  («)  Law  Rep.,  8  Ch.  App.,  764. 

(»)  Law  Rep.,  8  CK  App.,  888.  (•)  Law  Rep.,  5  Ch.  App.,  614. 

(»«)  Law  Rt'p.,  5  Cli.  Ai>p.,  489. 
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the  jobber  may  release  himself  by  giving  any  name  what- 
ever— the  name  of  a  person  who  cannot  enter  into  a  contract, 
or  a  name  of  a  non-existent  person.  If  the  rules  did  mean 
this,  thev  could  not  be  enforced  or  sustained.  All  the  cases 
where  the  jobber  has  been  held  to  be  released,  are  cases 
where  he  gave  a  name  that  was,  at  least,  that  of  a  person 
legally  capable  of  entering  into  a  contract.  If  he  was  «iot 
pecuniarily  capable  of  performing  that  contract,  and  yet 
the  seller  accepted  him,  it  might  perhaps  be  said  that  the 
seller  must  suner,  for  it  might  oe  that  the  jobber  might  know 
nothing  of  his  pecuniary  means,  and  fhe  seller  had.  had  the 
opportunity  of^inquiry,  but  where  the  name  was  that  of  a 
I)er8on  who  could  not  enter  into  the  contract,  the  case  was 
the  same  as  if  no  name  whatever  was  given,  and  then  no  one 
would  pretend  that  the  jobber  had  performed  his  contract. 

It  is  not  true  that  there  is  no  contract  between  the  first 
seller  and  the  jobber ;  there  is  k  perfect  contract  between 
them,  although  it  may  in  form  be  made  by  the  intervention 
of  a  broker,  and  the  contract  is  to  accept  the  shares  or  to 
find  a  person  capable  of  accepting  them.  Torringion  v. 
Lowe  (*)  in  no  way  impeaches  the  ruling  in  the  present  case, 
for  the  facts  there  satisfied  the  court  that  no  contract  actually 
existed  between  that  plaintiflE  and  that  defendant.  Here  the 
contract  between  them  did  exist  in  fact  as  well  as  law — it 
was  complete.  And  in  Paine  v.  Hutchinson  (*)  the  jobber 
was  only  held  to  be  discharged  because  there  was  a  com- 
plete contract  between  the  first  seller  and  the  ultimate  pur- 
chaser. There  could  be  none  here.  In  Ortbse  v.  Paine  (") 
the  ultimate  purchaser  not  being  liable  to  the  seller,  the  job- 
ber was  *hela  responsible.  And  in  Maxted  v.  Paine  [537 
(1st  section)  (*),  the  purchaser  had  not  authorized  the  jobber  to 
do  a  certain  act  which,  if  properly  done,  would  have  com- 
pleted the  contract,  but  which,  not  being  done,  the  purchaser 
was  free  from  liability,  and  the  jobber  was  held  liable.  There 
can  be  no  difference  between  a  case,  where  the  purchaser . 
though  competent  to  contract,  is  free  from  liabihty,  and  a 
case  where  the  person  named  as  a  purchaser  has,  because  he 
is  legally  incapable  of  entering  into  a  contract,  incurred  no 
liability.  That  case  must  decide  the  present.  In  Bent  v. 
NickalU  (*)  the  name  of  an  infant  had  been  passed  as  the 
transferee  of  shares,  and  no  objection  was  taken  within  ten 
days,  but  the  transfer  was  jiuly  executed  to  him  ;  the  seller 
had  to  pay  calls ;  the  jobber  offered  evidence  to  show  that 

0)  Law  Rep.,  4  C.  P.,  26.  {*)  Law  Rep.,  4  Ex.,  81. 

(»)  Law  Rep.,  3  Ch.  App.,  888.  (»)  22  W.  R.,  218 ;  29  L.  T.,  636. 

(»)  Law  Rep.,  4  Ch.  App.,  441. 
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by  the  usage  of  the  Stock  Exchange  he  was  released  from 
liability  on  passing  the  name  of  a  transferee.  But  the  jury 
expressly  found  that  there  was  no  usage  to  that  effect.  And 
in  Allen  v.  Oranes  (')  the  passing  of  the  name  of  a  foreigner 
was  not  treated  as  suflELcient  to  exempt  the  jobber  from  lia- 
bility. So  that,  as  matter  of  fact,  this  easy  mode  of  escap- 
ing liability  has  been  negatived,  and  all  the  cases  show  that 
the  name  passed  must  be,  as  a  matter  of  law,  the  name  of  a 
person  capable  of  accepting  the  shares. 

It  is  not  necessary  to  dispute  whether  a  strange  is  or  is 
not  bound,  and  if  botfhd,  to  what  extent  he  is  bound,  by  the 
customs  of  a  market,  SuUon  v.  Tafhem  ('),  in  which  he  enters 
into  business  transactions;  but  suppose  him  to  be  fully 
bound  by  them,  it  is  clear  that  those  customs  must  be  dLvly 
observed  bv  the  person  who  wishes  to  shelter  himself  under 
them,  and  here  the  defendant  is  not  released  from  liability, 
for  the  usage  of  the  Stock  Exchange  does  not  go  to  the  ex- 
tent he  contends  for,  and  he  has  not  complied  with  the 
usage,  such  even  as  he  represents  it,  for  he  has  not  given 
the  name  of  a  purchaser  competent  and  able  to  contract. 
Richardson^  s  Case  {*)  shows  that  a  person  who  pretends  to 
act  according  to  the  rules  of  a  market,  but  is  in  reality  evad- 
ing them  for  his  own  private  purposes,  may  be  held  respons- 
538]  ible ;  for  there  the  father,  ^who  had  purchased  in  the 
name  of  his  son,  a  minor,  and  nad  obtained  the  registration 
of  his  son's  name,  was  held  liable  on  the  shares  thus  pur- 
chased and  registered. 

Mr.  Higgins  replied. 

The  Lord  Chancellor  (Lord  Cairns):  My  Lords,  in 
this  case,  which  was  argued  before  your  Lordships  very 
fully  and  with  great  ability,  I  so  entirely  concur  with  the 
Lords  Justices,  both  in  the  conclusion  they  arrived  at,  and  in 
the  reasons  they  have  assigned  for  that  conclusion,  that  I  need 
not  delay  your  Lordships  with  any  lengthened  observations. 

The  appellant  is  a  jobber'on  the  Stock  Exchange,  and  the 
respondent,  through  his  stockbroker,  contracted  with  him 
for  the  sale  of  fifty  shares  in  a  joint  stock  company  called 
the  General  Estates  Company,  Limited.  On  the  day  which 
is  called  on  the  Stock  Exchange  the  "name  day,"  the  appel- 
lant gave  in  to  the  broker  of  the  respondent  a  ticket  witn  the 
name  of  Edward  Richard  Lloyd  as  the  purchaser  of  the 
shares.  This  ticket  had  been  mssed  to  the  appellant  by 
another  jobber.     A  transfer  to  Lloyd  was  executed  by  the 

(»)  Law  Rep.,  6  Q.  B.,  478.  Rep.,  6  Q.  B.,  516;  Law  Rep.,  6  H.  L., 

C)  10   Ad.  &  E.,  27;    see   Ireland  v.     896. 
Livingston,  Law  Rep.,  2  Q.  B.,  99;  Law        {*)  Law  Rop.,  19  £q.,  688. 
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respondent,  and  the  price  of  the  shares  was  paid.  But 
more  than  a  year  afterwards  the  respondent  discovered  that 
Lloyd  could  give  no  authority  M  use  his  name ;  that  the 
transfer  had  not  been  registered ;  and  that  the  respondent's 
name  was  still  on  the  register.  Thereupon  the  respondent 
filed  the  bill  in  the  present  suit  against  the  appellant  for  an 
indemnity.  A  decree  in  favor  of  the  respondent  was  made 
by  the  Lords  Justices,  and  from  this  the  appellant  has  ap- 
pealed. 

It  cannot  be  disputed  that  a  valid  contract  was  made  be- 
tween the  respondent,  through  his  broker,  and  the  appellant ; 
and  that  this  contract  continued  for  some  time  to  be  bind- 
ing upon  both.  Nor  is  it  denied  by  the  respondent  that  the 
rules  of  the  Stock  Exchange,  upon  which  this  bargain  was 
made,  must  be  imported  into  and  regulate  the  contract.  The 
question  of  diflELculty  is,  what  were  the  precise  terms  of  the 
contract ;  and  has  anything  happened,  and  when,  within  the 
terms  of  the  contract,  discharging  the  appellant  from  liabil- 
ity under  it  ? 

*The  object  of  the  respondent  was  undoubtedly  to  [539 
seU,  i.  e.,  to  obtain  a  purchaser  for  his  shares,  and,  un- 
doubtedly, there  was  a  contract  between  Burnand  (who  was 
the  respondent' St  agent)  and  the  appellant,  for  the  one  to  sell, 
and  the  other  to  buy,  the  shares  m  question.  But  this  con- 
tract, which,  if  it  had  stood  without  more  would  have  ad- 
mitted of  no  doubt,  but  must  be  looked  at  with  reference  to 
the  rules  of  the  Stock  Exchange. 

Mr.  de  Zoete  has  been  appealed  to  as  the  exponent  of  the 
rules  of  the  Stock  Exchange,  and  I  will  now  refer  to  his  evi- 
dence. He  states:  *'In  the  case  supposed,  where  the  job- 
ber would  stand  as  purchaser,  he  would  on  the  day  preceding 
such  account  day  (which  was  usually  called  the  '  name  day ' ), 
be  bound  to  pass  to  the  broker  a  ticket  containing  the  name 
of  a  person,  or  of  several  persons,  as  the  purchaser  or  pur- 
chasers of  the  said  shares ;  or  he  might,  if  he  pleased,  pass 
his  own  name  as  such  purchaser,  in  which  latter  case  only 
would  he  have  been  bound  himself  to  take  to  the  shares.  If 
the  jobber  had  failed  to  pass  to  the  broker  such  a  name  or 
names  by  the  name  day,  the  selling  broker  could  have  sold 
out  the  shares  against  him,  and  have  compelled  him  to  pay 
any  loss  thereon.  Until  the  name  day  it  was  not  seen  who 
might  stand  ultimately  either  as  purchasers  or  sellers,  or,  in 
other  words,  who  might  be  the  persons  to  transfer  or  to  take 
transfers  of  shares,  and  until  then  a  jobber  might  ha^  had 
a  great  many  transactions  both  of  buying  and  selling  with 
the  same  brokers  or  jobbers  or  with  various  brokers  or  job- 
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bers.  On  the  name  day  in  the  case  supposed,  if  the  jobber 
having  purchased  had  sold  aeain,  a  ticket,  containing  the 
name  of  the  person  to  whom  the  shares  were  to  be  transfer- 
red, would  have  been  issued  by  and  passed  on  from  the  ulti- 
mate purchasing  broker  to  his  seller,  and  so  on  through  the 
hands  of  the  other  intermediate  sellers  and  buyers  in  succes- 
sion, who,  whether  acting  as  iobbers  or  as  brokers,  had 
dealt  in  the  shares,  until  it  reacted  the  hands  of  the  original 
selling  broker.  Every  member  passing  a  ticket  was  required 
to  write  on  the  back  of  it  the  name  of  the  member  to  whom 
it  was  passed ;  such  ticket  would  also  have  contained  the 
amount  of  purchase-money  agreed  to  be  givjBU  for  the  shares 
by  the  ultimate  purchasing  broker,  and  also  a  note  that  he 
would  pay  the  same.  So  many  transactions  of  this  kind 
took  place  during  the  account,  that  on  the  name  day  the 
540]  *ticket  of  necessity  only  remained  in  the  possession 
of  an  intermediate  jobber  or  broker  for  the  time  required 
to  take  the  particulars  of  it.  It  sometimes  happened  that 
the  same  ticket  passed  through  the  same  member's  hands 
several  times  in  fulfilment  of  bargains  made  with  other 
members,  and,  as  a  matter  of  fact,  he  had  neither  the  oppor- 
tunity, time,  nor  the  means  for  making  inquiries  respecting 
the  name  so  passed.  The  original  selling  froker  would  not 
have  been  bound  to  deliver  a  transfer  of  the  shares  to  the 
ultimate  purchasing  broker  until  the  expiration  of  ten  days 
after  the  account  day,  and  during  these  ten  days  the  said 
purchasing  broker  could  not  have  bought  in  the  shares 
against  the  seller.  During  this  time  it  was  open  to  the  orig- 
inal selling  broker  to  object  to  the  name  passed  by  his  buver, 
in  which  case  such  buyer  would  of  course  have  passed  on 
the  objection  to  the  person  from  whom  he  received  the  name 
as  hereinbefore  mentioned,  and  practically  such  buyer 
would  have '  had  no  liability  or  interest  in  the  question,  as 
whatever  grounds  there  might  have  been  for  objecting  to  the 
name  would  have  had  to  be  met  by  the  person  from  whom 
it  emanated,  and  who  had  originally  issued  the  ticket,  and 
the  committee  of  the  said  Stock  Exchange  would,  if  appealed 
to  by  the  selling  broker,  have  decided  as  to  the  validity  of 
any  such  objection,  and  would  have  required  another  name 
to  be  given  in  case  they  had  considered  it  right  to  do  so. 
But  after  the  lapse  of  these  ten  days  the  selling  broker  was 
required  to  deliver  the  certificates  and  transfer  of  the  shares 
to  the  said  ultimate  purchasing  broker,  or  in  default  thereof, 
the  la^^er  could  have  bought  in  the  shares  against  the  seller. 
The  usual  course  of  business  was  for  the  selling  broker  to 
deliver  the  transfer,  together  with  the  corresponding  ticket, 
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to  the  said,  ultimate  purchasing  broker  from  whom  he  re- 
ceived the  purchase-money.  The  said  ultimate  purchasing 
broker  did  not  know  to  whom  his  ticket  had  been  ultimately 

{massed  until  the  delivery  of  the  transfer.  According  to  the 
ong-recognized  and  well-established  rules  and  usages  of  the 
said  exchange,  if  the  original  selling  broker  did  not  deliver 
his  transfer  and  certificates  and  obtain  payment  of  the  pur- 
chase-money within  fifteen  clear  days  irom  the  name  day, 
his  immediate  buyer  was  released  from  all  loss  caused  by 
the  default  of  the  ultimate  purchasing  broker  to  *pay  [541 
for  the  shares,  and  the  latter  would  alone  remain  responsible  ; 
in  like  manner,  if  the  member  who  issued  the  ticket  contain- 
ing the  name  of  the  intended  transferee  of  the  shares  did  not 
buy  in,  or  attempt  to  buy  in,  the  same  shares  within  fifteen 
days  from  the  account  day,  his  immediate  seller  was  released 
from  all  loss  caused  by  the  failure  of  any  member  through 
whose  default  the  shares  were  not  delivered  to,  and  the  pur- 
chase-money paid  by,  thQ  ultimate  purchasing  broker ;  the . 
jobber  had-  fulfilled  all  the  obligations  required  of  him  by 
the  rules  and  usages  of  the  said  Stock  Excnange  in  respect 
of  his  contract." 

My  Lords,  it  appears  to  me  that  tBis  evidence  clearly  de- 
scribes and  contemplates  a  transaction  in  which  the  jobber 
proposes  to  the  seller  the  name  of  a  person  who  is  competent 
and  willing  to  contract,  and,  as  a  contractor,  to  take  the 
place  of  the  jobber  who  had  been  the  contractor  in  the  first  in- 
stance. The  words  used  by  Mr.  de  Zoete,  "the  name  of  a 
person  .as  the  purchaser  of  the  said  shares,"  clearly  imply 
the  name  of  a  person  who  can  and  will  purchase,  and  would 
have  no  application  to  the  name  of  a  non-existing  person,  a 
lunatic,  an  infant,  a  married  woman,  or  a  person  who  has 
given  no  aathority  to  use  his  name.  And,  the*  whole  object 
being,  by  means  of  the  first  contract,  to  obtain  a  real  pur- 
chaser of  the  shares,  it  would  be  in  the  highest  degree  irra- 
tional to  suppose  that  this  first  contract  could  be  fulfilled 
except  eitlier  by  accepting  and  paying  for  the  shares,  or 

{providing  some  person  who  woula  validly  contract  to  do  so. 
n  fact,  the  contract  which,  both  from  the  nature  of  the  case, 
and  from  the  evidence  of  Mr.  de  Zoete,  I  understand  the 
jobb<?r  to  make,  may  be  thus  expressed:  "I"  (the  jobber) 
''agree  with  you"  (the  seller)  *'that  on  the  account  day  I 
will  either  myself  take,  and  pay  for,  the  shares,  or  else  I 
will  on  that  day  furnish  you  with  the  name  of  another  per- 
son who  will  agree  with  you  to  take  a  transfer  of  and  pay 
for  tlie  shares  ;  and  if  you  desire  to  inquire  into  the  respon- 
sibility of  that  other  person  you  shall  have  a  limited  number 
13  Eng.  Rep.  9 
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of  days  to  do  so ;"  and  if  this  is  the  contract,  it  is  clear  that 
the  jobber  is  not  discharged  unless  the  person  whose  name 
he  proposes  is  conipetent  to  contract.  % 

The  only  doubt  I  could  have  entertained  would  have  been, 
whether  any  obligation  was  thrown  upon  the  seller,  by  the 
rules  of  the  StocK  Exchange,  to  inquire  as  to  the  capacity 
542]  and  willingness  *to  contract  of  the  person  whose  name 
was  given ;  bat  1  am  satisfied  from  the  evidence  that  the  in- 
terval given  before  completion  was  to  give  an  opportunity 
to  inquire  into  the  responsibility  and  not  the  capacity  and 
willingness  of  the  name  given,  and  that  the  seller,  if  content 
to  waive  inquiry  into  the  responsibility,  was  entitled  to. as- 
sume the  capacity  and  aathority.  And,  indeed,  it  is  admit- 
ted by  Mr.  de  Zoete  that,  as  against  the  ultimate  purchasing 
broker,  the  Stock  Exchange  Committee  has  obliged  an 
indemnity  to  be  given  where  the  name  of  an  incapable 
person  was  proposed.  But  if  this  was  done  in  the  case  of 
the  ultimate  broker,  it  shows  that  the  general  rule  limit- 
ing the  time  for  inquiry  does  not  apply  to  a  question  of  in- 
capacity. 

My  Lords,  I  entirely  agree  with  what  is  said  by  the  Lord 
Justice  Mellish  :  "If  the  person  whose  name  is  on  the  ticket 
is  willing  and  able  to  fulfil  the  contract,  then,  as  soon  as 
the  transfer  is  made  to  him,  the  jobber  is  discharged."  But 
in  the  present  case  there  being  no  person  willing  and  able  to 
f  altil  tne  contract,  and  the  person  whose  name  was  on  the 
ticket  having  given  no  authority  to  the  jobber  to  put  his 
name  there,  the  jobber  is  not  discharged. 

I  will  only  add  that  it  does  not  appear  to  me  that  this 
view  of  the  effect  of  a  contract  of  this  kind  ought  to  cause 
any  inconvenience  in  the  transactions  on  the  Stock  Ex- 
change. ThQ  gentlemen  forming  that  body  have  facilities, 
through  the  medium  of  their  rules  and  their  domestic 
jurisdiction,  to  take  security  that  no  member  of  the  Ex- 
change shall  pass  to  another  a  name  which  is  not  real ; 
i.e.,  which  does  not  describe  a  person  competent  and  will- 
ing to  contract. 

My  Lords,  I  have  not  referred  to  the  various  authorities 
commented  upon  in  the  argument  at  your  Lordships'  bar. 
The  case  of  Maxted  v.  Paine  (1st  action)  (*)  is  an  authority 
directly  in  favor  of  the  view  which  I  have  submitted  to  your 
Lordships,  and  I  am  not  aware  of  any  authority  opposed  to 
it  except  the  case  of  Rennie  v.  Morris  {*),  before  the  late 
Master  of  the  Rolls,  with  which  decision  I  am  bound  to  say 
I  am  unable  to  agree. 

(')  Law  Rep.,  4  Ex.,  81.  (»)  Law  Rep.,  13  Eq.,  203. 


VoL  VII.]  ENGLISH  AND  IRISH  APPEALS.  67 

~~~  NickalU  v.  Merry.  ]  1876 

I  have  to  move  your  Lordships  that  this  appeal  be  dis- 
missed with  costs. 

*LoRD  Chelmsford  :  My  Lords,  this  appeal  in-  [543 
volves  a  question  as  to  the  correctness  of  the  judgment 
of  Lord  Komilly,  as  Master  of  the  Rolls,  in  the  case  of 
Hennie  v.  Morris {\  upon  which  Vice- Chancellor  Bacon 
principally  founded  his  decree,  which  was  reversed  by  the 
Lords  Justices.  That  case  and  the  present  case  are  not  dis- 
tinguishable. 

The  contract  upon  which  the  question  arises  having  been 
made  between  a  broker  and  a  jobber,  members  of  the  Stock 
Exchange,  the  usage  of  that  body  enters  into,  and  to  a  cer- 
tain extent  determines  and  governs  the  nature  and  effect  of 
the  contract. 

The  usage,  so  far  as  it  relates  to  the  subject  of  the  appeal, 
is  proved  to  be  that  when  a  broker  is  instructed  to  sell  snares 
ana  a  jobber  agrees  to  purchase  them,  the  latter  is  bound  on 
the  day  precemng  "the  account  day,"  which  is  called  "the 
name  day,"  to  pass  to  the  broker  a  ticket  containing  the 
name  or  names  of  a  person,  or  of  several,  persons,  as  the 
purchaser  or  purchasers  of  the  shares ;  and  if  he  fill  to  do 
so  he  is  liable  to  the  seller  of  the  shares  on  his  contract. 
The  meaning  of  this  usage,  as  proved  in  the  case,  is  perr 
fectly  clear.  The  jobber  does  not  fulfil  his  contract  by 
merely  giving  to  the  selling  broker  any  name  as  the  pur* 
chaser  of  the  shares,  but  only  by  giving  the  name  of  a  per- 
son who  is  of  ability  to  contract,  and  who  has  consented  to 
become  the  purchaser.  In  other  words,  the  jobber  is  bound, 
to  furnish  the  seller  with  the  means  of  executing  a  trans- 
fer of  the  shares  to  a  nominee  against  whom  the  obligation 
to  take  such  transfer  can  be  enforced,  and  thereby  the 
seller  bel^elieved  from  all  liability  with  respect  to  his  shares, 
and  until  he  has  done  so  the  jobber  has  not  performed  his 
contract. 

The  question  of  the  liability  of  a  jobber  upon  a  transaction 
like  the  present  has  been  frequently  before  the  courts  both 
of  common  law  and  equity,  and  has  given  rise  to  great  differ- 
ences of  opinion.  It  may  however  be  considered  as  now  set- 
tled, that  if  the  jobber,  in  performance  of  his  contract,  gives 
to  the  broker  of  the  seller  the  name  of  a  person  who  is  able 
to  contract,  and  is  willing  to  be  named  as  the  purchaser  of 
the  shares,  and  the  name  is  accepted  on  the  part  of  the 
seller,  the  jobber  is  discharged.  The  two  cases  of  Maxted 
V.  Paine  (^)  exemplify  the  distinction  established   by  the 

(»)  Law  Rep.,  18  Eq.,  203.  (2d  action)  Law  Rep..  4  Ex.,  203 ;  6  Ex., 

O  (Ut  actioD)  Law  Rep.,  4  Ex.,  81 ;     182.  ^ 
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544]  ^authorities  as  to  the  performance  or  non-performance 
of  the  jobber's  contract.  In  the  first  action  the  defendant, 
the  jobber,  passed  the  name  of  a  person  as  purchaser  of  the 
shares  without  his  sanction  or  authority.  The  seller  there- 
fore could  not  compel  him  to  accept  a  transfer  of  the  shares. 
It  was  accordingly  lield  that  the  jobber  w^as  not  exonerated 
from  liability  upon  his  contract.  In  the  second  action  the 
jobber  was  hela  to  be  released  by  having  given  the  name  of 
a  nominee  of  the  real  buyer  of  the  shares,  a  person,  it  is  true, 
of  no  means,  but  capable  of  contracting,  who,  in  considera- 
tion of  a  small  sum  of  money,  had  consented  to  allow  his 
name  to  be  used  as  the  proposed  transferee  of  the  shares. 

The  jobber's  contract,  therefore,  is  of  this  description.  It 
is  at  first  a  temporary  and  conditional  contract,  but  it  be- 
comes absolute  upon  his  failure  to  furnish  by  the  name  day 
the  name  of  a  person  capable  and  willing  to  become  the 
transferee  of  the  shares,  so  that  the  seller  by  executing  a 
transfer  may  make  with  him  a  new  contract  in  substitution 
of  the  original  one  with  the  jobber.  This  being  the  nature 
of  a  jobber's  contract,  it  follows  as  a  consequence  that  the 
appellant  did  not  perform  what  he  undertook  by  giving  the 
name  of  a  person  under  disability  with  whom  no  new  bind- 
ing contract  could  be  made  to  be  substituted  for  his  own. 
Lord  Romilly,  in  Mennie  v.  Morris  {'\  proceeded  on  an 
erroneous  interpretation  of  the  usage  of  the  Stock  Exchange 
with  respect  to  the  ti-ansactions  of  jobbers  in  the  purchase 
of  shares  for  a  resale.  He  thought  that  the  jobber liad  per- 
formed his  contract  when  he  had  given  a  name  to  the  seller's 
broker  which  was  accepted,  without  regard  to  whether  the 
person  whose  name  was  given  (in  that  case  as  in'  the  present 
an  infant)  was  of  ability  to  contract  or  not.  But  the  lan- 
guage of  the  usage  as  proved  affords  no  countenancfe  to  such 
a  construction.  The  jobber  is  not  required  to  give  a  name 
of  a  person  merely,  but  to  give  the  name  of  a  person  as  the 
purchaser^  meaning  of  course  a  person  capable  of  becoming 
the  purchaser,*  whose  contract  wul  be  binding  and  enforce- 
able against  him.  Vice-Chancellor  Bacon,  in  deciding  the 
present  case,  said  :  ''I  do  not  think  I  should  be  doing  right 
in  departing  in  the  slightest  degree  from  the  judgment  of  the 
Master  of  the  Rolls  in  the  case  of  JRennie  v.  Morris  (*).  The 
cases  are  identical." 

But  the  Lords  Justices  were  of  opinion,  and  I  have  no 
545]  doubt  ^correctly,  that  the  case  was  not  distinguish- 
able on  principle  from  Maxted  v.  Paine  (Ist  action)  ("). 
There  a  person  s  name  was  given  without  authority.     In  the 

(')  Law  Rep.,  13  Eq.,  203.  («)  Law  Rep.,  4  Ex.,  81. 
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present  case  the  infant  was  legally  incompetent  to  g^ve  any 
authority.  Therefore  they  considered  that  the  decision  in 
Rennie  v.  Morris  C)  could  not  be  reconciled  with  the  prin- 
ciple upon  which  that  case  of  Maxted  v.  Paine  was  decided. 
They  held  that  the  position  of  the  defendant  down  to  the 
time  of  giving  in  the  name  was,  that  he  continued  under  an 
obligation  to  give  the  plaintiff  an  entire  release  and  indem- 
nity against  all  future  liability  in  respect  of  the  shares  ;  and 
that  the  effect  of  giving  in  the  name  and  the  execution  of 
the  transfer  to  the  nominee,  was  not  a  fulfilment  of  the  de- 
fendant's contract,  as  the  shares  remained  still  vested  in  the 
plaintiff,  because  the  transfer  was  a  mere  nullity.  In  this 
opinion  I  entirely  agree. 

The  counsel  for  the  appellant  argued  that  the  respondent 
when,  as  undisclosed  principal,  he  adopted  the  broker's  con- 
tract, adopted  it  in  omnibus;  that  by-  a  regulation  of  the 
Stock  Excnange,  if  the  selling  broker  discovers  that  the  name 
passed  to  him  is  that  of  a  minor  or  person  under  disability, 
and,  within  ten  days  and  before  delivery  of  the  transfer, 
objects  to  such  name,  he  can  call  upon  the  jobber  to  furnish 
him  with  another  name ;  and  they  contended  that  this  course 
notTiaving  been  pursued  the  appellant  was  discharged. 

But  the  rule  relied  upon  does  not  impose  upon  the  broker 
the  obligation  of  resorting  to  the  mode  of  arrangement  which 
it  offers,  and  it  appears  by  the  proof  in  this  case  that  the 
committee  of  the  Stock  Exchange  will  give  (as  the  evidence 
shows  it  to  have  been  given  in  Uappefs  Case  (*)),  a  selling 
broker  relief  who  has  suffered  by  having  the  name  of  an  in- 
fant passed  to  him  as  a  transferee  of  shares,  although  he  has 
allowed  as  much  as  two  years  to  elapse  before  applying  to 
them.  How,  then,  can  this  rule  operate  to  deprive  the  re- 
spondent of  his  right  to  institute  legal  proceedings  against 
the  appellant  upon  his  unperformed  contract  ?  it  is  to  be 
observed  that  the  appellant,  before  there  could  be  any  oc- 
casion to  apply  to  the  committee,  had  broken  his  contract 
hj  giving  in  the  name  of  a  person  incapable  of  contracting. 
According  to  the  *argument  of  the  appellant  the  rul<*  [546 
would  have  the  effect  of  ousting  the  jurisdiction  of  the 
courts,  and  would  prevent  the  respondent  exercising  his 
option  of  enforcing  nis  right  to  relief  by  proceeding  at  law 
or  in  equity. 

It  was  farther  argued  that  the  respondent's  remedy  (if 
any)  was  against  his  own  broker  Bumand,  or  against  Allen 

(*)  Law  Rep.,  18  Eq.,  203.  Zoete's  evidence.     See  also  Law  Rep.,  3 

('}  A  caae  which  occurred  on  the  Stock    Ch.  Ap.,  468. 
Exchange,  and  was  mentioned  in  Mr.  Do 
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the  insurer  of  the  ticket,  or  Hodges  the  real  buyer  of  the 
shares.  As  far  as  respects  Burnand  he  had  done  his  duty 
to  his  principal  by  selling  the  respondent's  shares  and  mak- 
ing the  contract  with  the  appellant.  Assuming  that  the  re- 
spondent, according  to  Castellan  v.  Hobson  (*),  might  have 
proceeded  against  Hodges  to  compel  him  to  indemnify  him 
against  the  payment  of  calls,  that  could  not  have  the  effect 
of  depriving  the  respondent  of  his  remedy  against  the  ap- 
pellant for  the  non-performance  of  his  contract.  If  this  were 
so,  the  consequence  would  be  that  although  the  liability  of 
the  appellant  to  an  action  for  his  breach  of  contract  con- 
tinued, the  remedy  against  him  would  be  gone.  It  would 
be  a  strange  answer  to  an  action  ^hich  admitted  (as  it  must) 
that  there  had  been  a  non- performance  of  the  contract,  but 
alleged  that  the  defendant  was  discharged  by  reason  of  the 

Elaintiff  having  a  remedy  against  another  person  upon  a 
ability  of  a  totally  different  description. 
I  agree  with  my  noble  and  learned  friend  that  the  decree 
appealed  from  should  be  affirmed. 

Lord  Hatherley  :  My  Lords,  I  entirely  concur  in  the 
opinions  which  have  been  pronounced  bv  the  two  noble  and 
learned  Lords  who  have  preceded  me.  The  question  is  really 
reduced,  after  much  argument,  and  after  reference  to  a  va- 
riety of  cases  which  have  been  cited,  to  a  very  plain  and 
simple  pointw 

It  has  been  contended  on  the  part  of  the  appellant,  and  so 
far  justly  contended,  that  a  person  employing  a  broker  on 
the  Stock  Exchange  to  sell  shares  in  that  market,  which  has 
been  established  for  the  sale  of  shares,  must  be  taken  to 
conform  to  the  usages  and  customs  which  have  been  estab- 
lished by  the  parties  in  that  market  as  among  themselves, 
547]  for  the  better  conducting  of  their  business,  *and  must 
be  supposed  to  intend  that  his  shares  shall  be  sold  subject  to 
that  condition.  So  far  well  and  good.  But,  then,  what  is 
the  condition?  Nobody  denies  that  when  a  broker  sells 
shares  for  his  principal  (who  is  what  is  called  an  "outsider," 
and  who  has  employed  him  to  sell  the  shares)  to  anybody 
in  the  market,  whether  a  jobber  or  a  broker,  there  is  a  good 
and  valid  contract  made  between  those  parties,  that  is  to  say, 
between  the  person  whose  shares  are  to  be  sold  and  the  job- 
ber who  purchases  those  shares  from  the  vendor's  broker. 
There  is  a  contract,  and  that  contract  must  be  fulfilled ;  it 
must  be  a  contract  with  somebody,  and  it  must  be  fulfilled 
in  the  first  instance  by  him  who  made  it,  that  is  to  say,  by 

(»)  Law  Rep.,  10  Eq.,  47. 
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the  jobber.  But  there  is  open  to  the  jobber,  according  to  the 
practice  and  custom  of  the  Stock  Exchange  (and  tliere  it  is 
that  the  practice  of  the  Stock  Exchange  comes  in),  the  option 
of  saying :  I  will  give  to  you  the  name  of  a  person  who  has 
authorized  me  to  give  his  name  instead  of  my  own,  and  who 
will  perform  my  contract  for  me ;  and  when  that  name  is 
given  to  you,  you  shall  have  an  opportunity  of  inquiring 
into  that  person's  name  (ten  days,  I  think,  is  the  time  allot- 
ted for  such  inquiry),  and  you  shall  thereby  satisfy  yourself 
that  the  person  I  name  is  a  person  whom  I  may  reasonably 
propose  to  you  as  the  person  who  is  to  perform  the  contract 
which  I  have  entered  into  with  your  broker,  after  which  the 
contract  which  I  have  made  will  cease,  and  that  he  is  a  per- 
son whom  it  is  reasonable  for  me  to  substitute  for  myseli  as 
contracting  with  you.  You  shall  have  the  means  to  satisfy 
yourself  as  to  his  responsibility  in  point  of  means  to  fulhl 
that  engagement  which  I  have  taken  upon  myself. 

Now  these  are  very  reasonable  rules  of  the  Stock  Ex- 
change, and  nobody  can  find  fault  with  them.  But  the  very 
enunciation  of  them  implies  that  there  is  a  contract  to  ue 
transferred,  and  that  there  is  a  person  to  whom  that  contract 
is  to  be  and  can  be  transferred.  In  the  first  case  of  Maxted 
V.  Paine  (*)  it  was  held,  and,  as  it  seems  to  me,  most  justly, 
that  these  rules  are  not  complied  with  by  the  original  ven- 
dee's giving  the  name  of  a  person  who  has  not  authorized 
his  name  to  be  given  as  a  substitute.  For  instance,  suppose 
the  vendee  had  taken  the  name  of  any  one  of  your  librd- 
ships  and  handed  that  name  over  to  the  vendor's  broker, 
you  *having  authorized  no  such  transaction ;  in  such  a  {548 
case  the  Court  of  Exchequer  has  very  properly  held  that 
that  is  not  a  compliance  with  the  rules  of  the  Stock  Ex- 
change, which  rules,  as  they  are  testified  to  by  Mr.  de  Zoete, 
are  reasonable  enough  in  themselves,  namely,  that  the  origi- 
nal vendee  may  liberate  himself  from  his  contract  by  giving 
in  proper  time  (on  "name  day,"  as  they  call  it)  the  name  of 
a.  proper  person  to  become  the  purchaser.  Handing  in  a 
name  without  proper  authority  to  give  it  in  has  been  held, 
as  in  my  opimon  it  ought  to  be  held,  to  be  not  a  compli- 
ance with  the  rules  of  the  Stock  Exchange,  and,  therefore, 
not  to  be  a  substitution  of  another  person  for  the  original 
vendee. 

Mr.  de  Zoete  does  not  tell  you  that  if  a  name  is  handed 
in  which  is  in  fact  no  name  at  all — a*fictitious  name,  or  a  name 
given  without  authority,  or  the  name  of  a  person  who  can- 
not contract,  as  being  an  infant  or  a  married  woman — there- 

0)  Law  Rep.,  4  Ex.,  81. 
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upon  the  original  vendee  ia  liberated  from  his  contract.  All 
he  says  is  :  You  may  make  a  complaint  if  the  name  of  an 
infant  or  of  a  mamed  woman  has  been  handed  to  you,  to 
the  committee  of  the  Stock  Exchange.  He  does  not  say 
that  any  such  unreasonable  rule  has  been  made  as  that  a 
vendee  who  is  himself  responsible,  who  has  entered  into  a 
contract,  and  is  tied  and  bound  by  a  contract,  can  deliver 
himself  from  that  contract  by  saying :  I  give  you  that  name, 
although  it  is  the  name  of  somebody  who  cannot  contract 
with  you — an  infant,  who  might  just  as  well,  for  the  pur- 
poses of  this  discussion,  be  sixteen  months  old  as  sixteen 
years  old,  because  neither  in  the  one  case  nor  in  the  other 
would  he  have  the  slightest  power  of  entering  into  a  con- 
tract. Mr.  de  Zoete  does  not  say  that  the  vendee  can  by  do- 
ing that  fulfil  his  engagement.  So  far  from  that  being  the 
intention  of  the  rule,  which  says,  "If  you  find  that  out  and 
make  a  complaint,  another  name  shall  be  substituted,"  for 
my  noble  and  learned  friend  who  immediately  preceded  me 
has  shown,  redress  was  given  in  Capper's  Case,  when  the  com- 
plaint was  made.  The  complaint  was  not  made  in  that  case 
within  ten  days,  but  within  two  years  afterwards.  Capper 
was  allowed  to  make  a  complaint  and  sav  that  he  had  been 
defrauded,  whether  voluntarily  or  involuntarily  is  of  no 
consequence,  that  he  had  been  damaged  by  the  substitution 
of  the  name  of  an  infant  in  place  of  that  of  the  party  with 
549]  whom  he  *had  contracted,  and  that  the  transfer  had 
been  made  without  a  knowledge  of  the  facts  on  his  part ; 
and  on  that  being  established,  the  committee  of  the  Stock 
Exchange  insisted  upon  redress  in  the  form  of  an  indemnity 
being  given. 

It  appears  to  me,  my  Lords,  to  be  as  plain  as  possible — 
•  indeed,  it  is  one  of  the  simplest  elements  of  the  law  of  con- 
tract—that, it  being  once  admitted  that  a  jobber  has  made  a 
contract  by  which  he  is  bound,  the  jobber  cannot  discharge 
himself  by  saying :  I  have  introduced  a  person  who  is 
utterly  incapable  of  being  bound ;  you  must  take  him  in 

Blace  of  me,  because  the  rule  of  the  Stock  Exchange  says  so. 
I  such  a  rule  existed,  it  could  not  be  alleged  that  there  was 
any  common  sense,  if  I  may  say  so,  on  the  face  of  such  a  rule ; 
but  if  ever  such  a  rule  should  be  made,  it  will  be  time  enough 
for  the  courts  of  law  to  consider  how  far  such  a  rule  should 
be  admitted,  or  how  it  can  be  reconciled  with  common  sense. 
At  present  it  appears  to  me  that  there  is  no  such  rule,  and 
that  the  jobber  is  bound  to  liberate  himself  by  producing 
the  name  of  a  person  who  is  capable  of  contracting.  A  party 
who  is  supposed  to  be  incapable  of  perfornciing  the  contract 
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for  want  of  means,  but  who  is  capable  of  entering  into  the 
contract,  may  have  given  authority  to  give  his  name,  that 
is  one  thing.  In  that  case  ten  days  are  given,  under  the  rule 
of  the  Stock  Exchange,  to  say  whether  or  not  you  will  ac- 
cept the  contracting  party  whose  name  is  given  to  you  ;  for 
he  is  really  a  contracting  party  ;  but  it  is  another  thing  if 
he  is  a  person  who  cannot,  by  law,  contract.  That  a  con- 
tracting party  must  be  produced  I  think  is  beyond  doubt. 

My  Lords,  I  apprehend  that  when  the  case  comes  to  be 
sifted,  it  is  almost  decided  by  a  simple  enunciation  of 
the  facts. 

Decree  appealed  from  affirToed^  and  appeal 
dismissed  with  costs. 

Lords^  Journals,  18th  March,  1876. 

Solicitors  for  the  appellant :  Morley  &  Shirreff. 
Solicitor  for  the  respondent :   W.  A,  Crump. 

The  contract  of  an  infant  is  voidable.  The  infancy  of  the  maker  of  a  note 

not  void.     He  only  can  take  advantage  does  not  excuse  demand  and  protest : 

of  his  infancy.     On  a  plea  of  non-join-  Wyman  v.  AdamSf  12  Cush.,  2i0. 

der  of  a  copartner  it  is  not  a  sufficient  A  partnership  cannot  disaffirm  the 

reply  that  he  is  an  infant :    Slocum  v.  act  of  an  infant  partner.     The  adult 

Hooh&ry  13  Barb.,  536,  reversing    13  partner  is  bound  thereby  :   Braum  v. 

Barb.,  568 ;  Buntan  y, Brown,  81  Mich.,  Hartford,  etc.,  117  Mass.,  479. 

1^  ;  Hyde  v.  Yarvoalkenburgh,  1  Daly,  Such  being  the  rule  it  may  be  doabt- 

416  ;    2  -Greenl.    £v.,  §  24  ;    Cla/rk  v.  f  ul  whether  the  principal  case  would  be 

Levi,  10  N.  T.  Leg.  Obs.,  184,  N.  Y.  good  law  in  a  case  where  the  infant 

Com.  PL  bad  not  legally  repudiated  liability.    It 

But  the  adult  partner  must  ^plead  the  certainly  holds  brokers  and  others  seU- 

non-joijider  of  his  infant  copartner  :  ing  property  as  agents,  to  an  unusual 

Shepherd  v.  Grea/ves,  1  N.  Y.  Leg.  Obs.,  and  severe  responsibility. 

281.  N.  T.  Superior  Ck)urt  See  Patterson  v.  Cave,  61  Mo.,  439. 


[Law  Reports,  1  House  of  Lords,  660.] 
AprU  9,  1876. 

♦Directors,  &c.,  op  Llanelly  Railway  and  Dock  [550 
Company,  Appellants  ;  and  Directors,  &c.,  of  London 
AND  North  Western  Railway  Company,  Respon- 
dents C). 

Jiailway  Compamu — Contracts  between — Ferpeiital  or  revocable — Railways  Clauses  Ad — 
Railway  ArHtraHon  AcL 

By  an  agreement  entered  into. between  the  directors  of  two  railway  companies,  the 
N.  W.  Co.  was  to  have  running  powers  over  the  L.  Co/b  lines,  subject  to  the  L.  Co.'s 
by-laws ;  was  to  be  at  liberty  to  have  its  own  staff  at  the  L.  Co.'s  stations,  and  be 
allowed  a  reasonable  sum  for  cartage,  clerkage,  <&c. ;  the  L.  Co.  was  to  be  at  liberty  to 
call  on  the  N.  W.  Co.  to  carry  passengers  and  goods  for  the  L.  Co.  upon  the  L.  Co.*s 
(')  Afiirming  7  Eng.  R.,  492. 

13  Eng.  Ukv.  10 
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local  lines,  and  both  sets  of  directors  bound  themselves  to  send  by  each  other's  line? 
all  traffic  not  otherwise  consigned.  A  chief  consideration  for  this  agreement  was  an 
advance  of  money  by  the  N.  W.  directors  to  the  L.  Co.'s  directors ;  but  no  mention  of 
this  consideration  was  made  in  the  agreement.  Nor,  though  there  were  in  the  agree- 
ment provisions  for  referring  to  arbitration  any  differences  that  might  arise  as  to  the 
agreement,  was  there  any  mention  of  any  time  for  which  it  was  to  endure,  or  how  it 
might  be  terminated  : 

Hdd,  that  all  the  provisions  of  the  agreement  showed  that  it  was  a  permanent  and 
not  a  terminable  aCTeement ;  and  tliat,  consequently,  a  notice  to  terminate  it  at  the 
end  of  six  months  from  a  given  time  was  invalid. 

Such  an  agreement  appeared  to  be  authorized  by  the  87th  section  of  tlie  Railways 
Clauses  Act  of  1846  (8^9  Vict.  c.  20) ;  and,  senu^le,  that  any  difference  arising  be- 
tween the  two  companies  occasioned  by  any  hardship  felt  in  the  working  of  the  agree- 
ment, on  either  side,  might  be  made  the  subject  of  arbitration  under  the  22  <k  23 
Vict.  c.  69. 

An  agreement  of  this  kind  in  no  way  resembles  contracts  of  partnership,  'or  of 
hiring  and  service. 

Per  Lord  Selboene  :  An  agreement  de  futuro^  extending  over  a  tract  of  time 
which,  on  the  face  of  the  instrument,  is  indefinite  and  unlimited,  throws  upon  a  per- 
son alleging  it  not  to  be  perpetual,  the  burden  of  proving  that  allegation. 

The  apellants,  being  in  possession  of  the  Llanelly  Rail- 
way, desired  in  August,  1867,  to  make  certain  continuing 
lines  to  Swansea  and  Carmarthen,  but  not  having  capital 
suflELcient  for  that  purpose,  applied  to  the  respondents  for 
assistance.  The  directors  of  the  London  and  North  Western 
Company,  who  wanted  to  get  access  from  their  lines  at 
551]  Shrewsbury  to  Llanelly,  Carmarthen,  and  *Swausea, 
and  could  do  so  by  the  appellants'  lines,  entertained  the 

groposal,  and  negotiations  'took  place  between  the  two 
Ddies  of  directors  on  the  subject.  The  money  was  to  be 
advanced  on  the  terms  mentioned  in  a  letter  written  by  Mr. 
Biddiilph,  the  chairman  of  the  Llanelly  Company,  on  the 
17th  of  August,  1867,  in  which  he  said  :  ''  We  can  give  de- 
bentures or  second  preference  stock,  or  original  stocks  of  the 
Swansea  Line  Extension,  guaranteed  by  the  original  under- 
taking, or  we  can  give  the  lands  we  have  to  pay  for,  or  the 
rolling  stock."  This  letter  was  answered  by  Mr.  Moon,  the 
chairman  of  the  North  Western  directors,  by  a  letter  of  the 
14th  of  November,  1867,  in  which  he  said  :  *'The  loan  is  not 
mentioned  in  the  agreement,  as  it  had  better  not  appear 
in  the  formal  document,  but  the  money  will  be  lent  on 
the  terms  mentioned  in  your  letter."  Mr.-  Biddulph  replied 
on  the  20th  of  November,  1867  :  "  I  am  sorry  that  the  con- 
sideration (the  loan  of  the  money)  cannot  be  put  forward  in 
the  agreement ;  but  he  yielded  on  this  point,  and  the  Lon- 
don and  Nortli  Western  directors  advanced  sums  which 
amounted  in  the  whole  to  £44,660,  and  received  as  security 
preference  stock  of  the  original  Llanelly  Company,  and  also 
debentures  of  the  Swans.-a  undertaking.  An  agreemt^nt, 
dated  the  29th  of  Novemb  t,  1867,  was  tlien  entered  into  be- 
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tween  the  two  sets  of  directors,  the  material  parts  of  which 
were  these : 

1.  "Subject,  to  such  by-laws  and  regulations  of  the 
Llanelly  Railway  Company  as  may  be  in  force  from  time  to 
time,  the  London  and  North  Western  Railway  Company  shall 
have  power  to  run  over  and  use  with  their  engines,  carriages, 
vehicles,  and  servants  the  railways  of  the  Llanelly  Company, 
and  their  stations,  sidings,  and  conveniences  connected  there- 
with." 

2.  ''The  receipts  for  the  through  traffic  shall  be  appor- 
tioned between  tne  two  companies  (after  deducting  clearmg- 
house,  terminals,  and  government  duty),  according  to  their 
mileage  proportions,  with  an  allowance  to  the  London  and 
North  Western  Company,  out  of  the  Llanelly  Company's 
share,  of  20  per  cent,  on  passengers,  and  26  per  cent,  on 
goods,  for  working  expenses." 

3.  "The  London  and  North  Weqjtern  Company  to  be  at 
liberty  to  have  their  own  staff  at  the  stations  on  the  Llanelly 
Company's  lines,  and  to  be  allowed  (out  of  terminals)  a  rea- 
sonable sum  for  the  cost  of  cartage,  clerkage,  and  other 
work  done  by  them  at  *such  stations  ;  the  same,  in  [552 
case  of  difference,  to  be  settled  by  arbitration,  as  hereinafter 
mentioned." 

4.  ''  Whether  the  said  running  powers  be  exercised  or  not, 
there  shall  be  a  complete  system  of  through  bqoking,  and 
through  rates  and  fares  for  all  traffic  to  and  from  the  stations 
of  eacn  company  by  the  lines  of  each  other,  the  receipts  to 
be  divided  (after  aeducting  the  usual  clearing-house,  ter- 
minals, and  government  duty)  by  mileage  ;  such  rates  and 
fares,  if  not  agreed  upon,  to  he  settled  by  arbitration." 

6.  "In  the  event  of  the  North  Western  Company  exer- 
cising their  running  powers,  the  rates  and  fares  to  be  fixed 
by  the  London  and  North  Western  Company ;  but  if  the 
•  Llanelly  Company  object  to  any  such  rates  and  fares,  then, 
after  one  week's  notice,  the  same  shall  be  referred  to  arbitra- 
tion, as  hereinafter  provided." 

6.  "The  local  traffic  on  the  Llanelly  lines  shall  not,  with- 
out the  consent  of  the  Llanelly  Company,  be  carried  on  by 
the  London  and  North- Western  Company ;  but  the  last- 
named  company  shall,  when  required  by  the  Llanelly  Com- 
pany, carry  local  passengers  by  their  trains  between  any 
stations  at  which  tiiey  stop,  receiving  15  per  cent,  of  the 
local  fares  for  so  doing." 

7.  "  The  two  companies  shall  send  by  each  other  all  traffic 
not  otherwise  consigned,  to  and  from  stations  on  the  lines  of 
each  other  whenever  such  lines  form  the  shortest  route." 
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8.  "Any  difference  under  this  agreement  to  be  settled  by 
arbitration,  as  provided  by  the  Railway  Companies  Arbitra- 
tion Act,  1869/' 

No  statement  of  any  money  consideration  for  this  agree- 
ment was  inserted  in  it,  nor  was  there  anything  said  in  it,  or 
in  the  correspondence,  as  to  any  period  for  which  the  agree- 
ment was  to  endure,  or  as  to  any  mode  of  terminating  it. 

The  directors  of  the  two  companies  acted  on  this  agree- 
ment until  the  19th  of  March,  1872,  when  a  written  notice 
was  sent  by  the  directors  of  the  Llanelly  Railway  Company 
to  the  directors  of  the  London  and  North  Western  Railway 
Company  to  terminate  the  agreement  from  the  30th  of  June 
then  next.  The  right  to  terminate  it  being  denied,  the  direc- 
tors of  the  Llanelly  Company,  on  the  1st  of  July  filed  their 
bill,  praying  that  it  might  be  declared  that  it  had  been  put 
an  end  to  and  be  ordered  to  be  delivered  up  to  be  can- 
553]  celled,  *and  that  the  defendants  might  be  restrained 
from  running  over  or  using  all  or  any  of  the  railways  of  the 
plaintiffs,  and  for  accounts,  and  for  damages  for  using  the 
plaintiffs'  railways  after  the  date  fixed  by  the  notice. 

The  case  had  been  originally  heard  before  Vice-Chancellor 
Malins,  who  refused  an  injunction  on  the  ground  that  the 
matter  was  one  for  arbitration  under  the  Railway  Companies 
Arbitration  Act,  1869  (22  &  23  Vict.  c.  69).  It  had  been 
taken  by  appeal  before  the  Lords  Justices,  when  that  point 
was  not  insisted  on,  but  the  case  was  heard  as  on  a  motion 
for  a  decree.  The  Lords  Justices  decided  (*)  that  evidence  of 
the  advance  of  the  £40,000  having  been  the  consideration  for 
the  agreement  was  admissible,  and  that  the  agreement  was 
permanent  and  not  determinable. 

This  was  an  appeal  against  that  decision. 

Mr.  Cotton^  Q.C.  (Mr.  Thesiger^  Q.C.,  and  Mr.  Stewart 
Ferren^  were  with  him),  for  the  appellants :  It  cannot  prop- 
erly be  argued  that  an  agreement  between  two  railway  com- 
panies which  merely  grants  to  one  of  them  running  powers 
over  the  lines  of  another  can  be  perpetual  and  incapable  of 
termination  by  either ;  and  the  more  so,  since  the  grant  of 
the  running  powers  is  connected  with  conditions  as  to  the 
exercise  of  tnose  powers.  If  those  conditions  were  broken 
by  the  party  undertaking  to  perform  them,  was  the  other 
bound  lorever  to  submit  without  the  hope  of  a  remedy  'k 
Still  less  is  it  capable  of  being  argued  that  the  mere  fact  of 
the  grant  of  such  powers  having  been  made  in  consequence 
of  a  money  consideration,  can  render  it  perpetual.  Besides, 
no  other  considerations  but  those  stated  on  the  face  of  the 

(»)  Lttw  Rep.,  8  Ch.  Ap.,  942. 
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•agreement  can  be  introduced  into  this  discussion.     Tliere  is 
nothing  in  tlie  agreement  to  show  that  there  was  to  be  no 
power  on  either  side  to  put  an  end  to  it.     [The  Lord  Chan- 
cellor :    Is  there  anything  in  the  agreement  to  show  that 
such  a  power  was  reserved  to  either  party  ?   When  was  such 
power  to  arise  ?   Might  it  arise  the  next  day  ?]    The  fact  that 
there  was  a  possibility  of  differences  arising  between  the  di- 
rectors of  the  two  companies,  and  that  if  they  did  arise  they 
were  to  be  settled  by  arbitration,  showed  that,  in  the  con- 
templation *of  the  two  sets  of  directors,  circumstances  [554 
might  come  into  operation  which  would  render  the  continu- 
ance of  the  agreement  unendurable,  and,  of  course,  would, 
without  specific  words  to  that  effect,  give  the  right  to  put 
an  end  to  it.     It  is  impossible  to  believe  that  the  directors 
on  either  side  meant  to  bind  themselves  and  their  successors 
forever.      Such  an  intention  can  never  be  presumed  either 
between  companies  or  individuals.    The  case  of  Winch  v. 
Birkenhead^  <6c.,  Railway  Company  i^)  afforded  a  principle 
of  decision  which  had  been  entirely  disregarded  in  this  in- 
stance.   There,  two  bodies  of  directors  entered  into  an  agree- 
ment, by  which  one  was  to  allow  the  other  for  the  term  of 
ninety-nine  years  to  work  its  lines  and  use  its  plant,  on 
certain  terms  as  to  working  expenses  and  maintenance  of 
works,  and  there  was  even  a  covenant  that  the  property 
should  be  restored  at  the  end  of  that  time  in  a  proper  con- 
dition to  the  granting  company,  and,  beyond  that,   there 
was  even  a  provision  for  application  to  Parliament  if  neces- 
sary.    A  shareholder  there  being  dissatisfied  with  the  agree- 
ment, filed  his  bill  to  have  the  agreement  cancelled,  and  it 
was  held  that  it  was  against  public  policy,  as  well  as  con- 
trary to  the  powers  possessed  by  the  directors  under  their 
acts,  to  enter  into  such  a  contract.     In  truth,  it  was  a  hand- 
ing over  by  the  granting  directors  to  another  body  of  per- 
sons, all  those  powers  over  the  property  of  their  share- 
holders which  their  own  acts  had  intended  them  to  exercise. 
A  contract  like  this  must  be  bad,  for  the  same  objection 
exists  to  it,  and  it  is  foreign  to  the  object  for  which  the 
company  was  established.     There  is  no  mutuality  of  ad- 
vantages in  it;  it  is  one-sided,  and  it  cannot,  therefore,  be 
enforced.     There  was  such  mutuality  in  Great  Northern 
Railioay  Company  v.  The  Manchester^  Sheffield^  <6c.,  Rail- 
way Company  i^\   which  was  in  fact  the  ground  of  the 
decision  in  that  case.     There  is  no  doubt  that  the  directors 
of  two  companies  may  contract  together  for  business  arrange- 
ments convenient  to  both :    Hare  v.  London  and  North 

0)  5  De  G.  A  Sm.,  662.  •  («)  6  De  G.  A  Sin.,  138. 
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Western  Railway  Company  {^) ;  bat  where  the  contract  iff 
plainly  one-sided,  where  one  appears,  as  in  the  clause  in 
the  agreement  here  relating  to  the  staff  of  the  North  Western 
555]  being  put  upon  the.  Llanelly  line,  to  hand  over  *its 
whole  njanagement  to  another  body,  and  where  one  of  the 
companies  may  suffer  considerable  disadvantages  without 
obtaining  any  corresponding  benefits,  such  contracts  cannot 
be  supported  and  will  not  be  enforced  (*).  And  no  authority 
can  be  produced  where,  because  directors  have  a  power  to 
make  a  contract  on  behalf  of  their  company,  they  have  a 
power  to  make  that  a  perpetual  and  indefeasible  contract. 
In  contracts  of  hiring  and  service,  and  in  contracts  of  part- 
nership, which  are  cases  analogous  to  the  present,  there  can 
be  no  implication  of  perpetuitv ;  the  law  does  not  and  can- 
not imply  it,  nor  will  the  law  do  so  here. 

Mr.  Olasse,  Q.C.,  Mr.  HerscheU^  Q.C.,  and  Mr.  Speed, 
were  for  the  respondents,  but  were  not  called  on. 

The  Lord  Chancellor  (Lord  Cairns) :  My  Lords,  if  this 
ca&e  had  admitted  of  any  reasonable  doubt,  your  Lordships 
would,  I  am  sure,  have  been  glad  to  hear  any  observations 
which  might  have  been  made  by  the  counsel  for  the  respon- 
dents. But  I  cannot  but  think  that  your  Lordships  wiu  be 
of  opinion  that  the  judgment  of  the  Lords  Justices  is  clearly 
the  correct  judgment  m  the  case,  and  that  the  construction 
of  the  document  which  is  presented  for  your  Lorships'  con- 
sideration is  one  which  does  not  admit  of  any  ambiguity  or 
contest  whatever. 

It  is  necessary  to  bear  in  mind  the  position  of  the  two 
contending  companies  in  the  year  1867,  when  the  agree- 
ment in  question  was  made,  feeyond  all  doubt  it  was  for 
the  interest  of  the  London  and  North  Western  Railway 
directors  to  obtain  a  satisfactory  ari-angement  for  the  use  of 
the  line  of  the  Llanelly  Company,  that  is  to  say,  for  the 
running  of  their  trains  over  that  line,  in  order  that  they 
might  obtain  a  connection  between  their  general  system  in 
the  north  and  north-west  of  England,  and  the  important 
seaport  of  Swansea,  in  the  south-west  of  Wales.  But  the 
London  and  North  Western  Railway  Company  might  have 
obtained,  even  as  against  the  will  of  the  Llanelly  Company, 
powers  of  the  kind  which  they  desired  ;  they  might  have 
o56]  ^applied  for  facilities  for  passing  their  traffic  over  the 
Llanelly  Company's  lines — for  what  are  technically  called 
running  powers ;  and  if  those  powers  had  been  refused,  they 

Q)  2  J.  «k  H.,  80;  80  L.  J.  (Ch.),  817. 
(*)  See  SJirewsburi/,  dkc.  Railway  Company  v.  North  Western  Railway  Compcmy,  6 
H.  L.  C,  113. 
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might  have  applied  to  the  Board  of  Trade  for  the  purpose 
of  obtaining  facilities,  to  be  settled  by  authority,  for  the 
passing  of  their  traffic  over  the  line  oi  the  Llanelly  Com- 
pany. But,  my  Lords,  the  Llamelly  directors  were  at  this 
time  in  need  of  advances  of  money,  for  the  purpose  of  their 
undertakings,  or  of  some  of  them ;  and  tne  London  and 
North  Western  directors  being  in  a  position  to  advance 
money,  your  Lordships  find  that  an  arrangement  was  made 
that  an  advance  of  £40,000,  or  thereabouts,  should  be  made 
by  them  to  the  Llanelly  directors  as  a  loan,  and  upon  the 
ordinary  debentures  and  securities  of  the  Llanelly  Company. 
It  was  an  object  to  the  Llanelly  directors  to  obtain  that 
money,  even  although  they  obtained  it  upon  the  terms  of 
having  to  repay  it. 

My  Lords,  it  appears  that  it  was  this  power  possessed  by 
the  one  set  of  directors  to  accommodate  the  others,  which 
was  made  the  means  of  producing  an  arrangement,  and 
which  actually  did  result  in  the  agreement  of  1867  to  which 
I  have  referred.  The  consideration,  so  far  as  it  resulted 
from  this  advance  of  money  by  way  of  loan,  was  not  stated 
upon  the  face  of  the  agreement.  There  was,  however, 
nothing  upon  the  face  of  the  agreement  negativing  the  fact 
of  such  a  consideration,  and  your  Lordships  find,  not  only 
that  this  consideration  did  pass,  but  that  it  was  treated 
openly  between  the  parties  as  the  consideration  for  the 
agreement,  or  part  oi  that  consideration.  For  you  find 
that  on  the  one  hand  Mr.  Moon,  the  chairman  of  the  Lon- 
don and  North  Western  directors,  on  the  14th  of  November, 
1867,  wrote :  "The  loan  is  not  mentioned  in  the  agreement, 
as  it  had  better  not  appear  in  the  formal  document,  but  the 
money  will  be  lent  on  the  terms  mentioned  in  yonr  letter.'' 
And  the  answer  to  that  letter  was  written  by  Mr.  Biddulph, 
the  chairman  of  the  Llanelly  directors,  on  the  20th  of  No- 
vember, 1867,  when  he  said,  "I  have  sent  on  the  agreement 
to  Messrs.  Maynard  &  Co.,  and  requested  them  to  see  Mr. 
Blenkinsop  on  the  same.  There  are  some  slight  alterations 
required,  1  think,  to  make  it  clear ;  and  I  am  very  sorry 
that  the  consideration  (the  loan  of  the  money)  cannot  be 
put  forward  in  the  agreement ;  however,  if  this  cannot  be, 
I  propose  to  hand  you  £10,000  of  debentures  *with  the  [557 
agreement  for  £10,000,  cash,  so  as  to  nail  the  proceeding." 

Now,  my  Lords,  with  these  observations,!  approach  the 
consideration  of  the  agreement  itself.  The  first  fliree  clauses 
relate  to  the  granting  and  to  the  exercise  of  the  running 
powers.  By  tne  first  clause  the  running  powers  of  the  Lon- 
don and  North  Western  Jlailway  Company  over  the  lines  of 
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the  Llanelly  Company  are  to  be  "subject  to  the  by-laws 
and  regulations  oi  the  Llanelly  Eailway  Company."  But, 
subject  to  those  by-laws  and  regulations,  the  North  West- 
ern Railway  Company  is  ifco  "have  the  power  to  run  over 
and  use,  with  their  engines,  carriages,  vehicles,  and  servants, 
the  railways  of  the  Llanelly  Company,  and  the  stations,  sid- 
ings, and  conveniences  connected  therewith."  There  is 
nothing  in  that  term  beyond  the  granting  of  a  license  or 
right  to  exercise  ordinary  running  powers.  The  second 
clause  is,  that  "the  receipts  from  the  through  traffic  shall  be 
apportioned  between  the  two  companies  (after  deducting 
clearing-house,  terminals,  and  government  duty)  according 
to  their  mileage  proportions,  with  an  allowance  to  the  London 
and  North  Western  Company,  out  of  the  Llanelly  Com- 
pany's share,  of  20  per  cent,  on  passengers,  and  25  per 
cent,  on  goods,  for  working  expenses."  My  Lords,  I  ap- 
prehend that  that  agreement  for  the  division  of  the  re- 
ceipts from  the  through  traffic,  according  to  certain  mileage 
proportions,  with  an  allowance  for  working  expenses  where 
working  expenses  were  incurred  by  the  London  and  North 
Western  Railway  Company,  is  entirely  such,  an  agreement 
as  was  contemplated  by  the  87th  section  of  the  Rail- 
way Clauses  Act  of  1846.  The  third  clause  of  the  agree- 
ment is,  "the  London  and  North  Western  Company  to 
be  at  liberty  to  have  their  own  staff  at  the  stations  on 
the  Llanelly  Company's  lines,  and  to  be  allowed  (out  of 
the  terminals)  a  reasonable  sum  for  the  costs  of  cartage, 
clerkage,  and  other  work  done  by  them  at  such  stations, 
the  same  in  case  of  difference  to  be  settled  by  arbitra- 
tion as  hereinafter  mentioned."  My  Lords,  I  do  not  read 
that  as  supplanting  in  any  way^  the  staff  of  the  Llanelly 
Company,  or  the  management  by  that  company  of  its  own 
stations ;  it  is  merely  this — just  as  there  was  a  license  for 
the  wagons  and  carriages  of  the  North  Western  Company  to 

Sass  by  and  to  use  the  stations,  so  here  is  a  license  for  the 
forth  Western  Company's  servants,  who  might  necessarily 
558]  *require  to  be  in  attendance,  in  order  to  take  care  of 
the  collection  and  giving  out  of  the  traffic  at  the  stations,  to 
be  present  at  the  stations,  and  to  have  the  use  of  them. 

My  Lords,  up  to  that  point  the  agreement  is  in  substance 
a  permission  to  the  London  and  North  Western  Railway 
directors  to  exercise  the  running  powers.  There  is  no  com- 
pulsion upon  them  to  exercise  tne  powers — nor,  so  far  as 
my  experience  goes,  does  it  appear  to  me  to  be  usual  in 
agreements  of  this  kind  to  lay  any  compulsion  obliging  the 
company  to  which  running  powers  are  conceded  to  exercise 
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those  powers.  There  is  a  license  to  use  the  powers,  and 
there  are  the  terms  prescribed,  which  are  to  be  the  terms 
upon  which  the  powers  are  to  be  used. 

The  4th  article  contemplates  on  the  face  of  it  that  the  pow- 
ers either  might  or  miffht  not  be  exercised :  "  Whether  the 
said  running  powers  be  exercised  or  not,  there  shall  be  a 
complete  system  of  through  booking,  and  through  rates  and 
fares  for  all  traflBc  to  and  from  the  stations  of  each  company 
by  the  lines  of  each  other,  the  receipts  to  be  divided  (after  de- 
ducting the  usual  clearing-house,  terminals,  and  government 
duty)  by  mileage,  such  rates  and  fares,  if  not  agreed  ui)on, 
to  be  settled  by  arbitration."  I  pass  over  the  5th  section. 
The  6th  is :  ''The  local  traffic  on  the  Llanelly  lines  shall 
not,  without  the  consent  of  the  Llanelly  Company,  be  car- 
ried by  the  London  and  North  Western  Company,  but  the 
last-named  company  shall,  when  required  by  the  Llanelly 
Companjr,  carry  local  passengers  by  their  trains  between 
any  stations  at  which  they  stop,  receiving  15  per  cent,  of  the 
local  fares  for  so  doing."  Then  number  7  is:  "The  two 
companies  shall  send  by  each  other  all  traffic  not  otherwise 
consigned  to  and  from  stations  on  the  lines  of  each  other, 
whenever  such  lines  form  the  shortest  route." 

Now,  my  Lords,  I  will  observe  here  that  although,  as  I 
have  said,  the  first  three  terms  do  not  lay  any  obligation 
upon  the  London  and  North  Western  Railway  Company  to 
carry  through  traffic,  and  to  exercise  the  running  powers, 
the  later  sections,  and  especially  that  7th  section,  appear 
to  me  clearly  to  carry  a  consideration  which  would  be  amply 
sufficient,  as  a  matter  of  consideration,  to  support  this  agree- 
ment upon  the  face  of  it,  and  without  reference  to  the  loan 
to  which  I  have  already  referred. 

*The  difficulty  which  the  appellants  have  here  to  [559 
contend  with,  I  took  the  liberty  of  stating  to  the  learned 
counsel  who  opened  this  appeal.  It  appears  to  me  that 
either  this  is  an  agreement  which  must  oe  capable  of  de- 
termination at  the  will  of  either  party,  and  therefore  at  the 
will  of  the  Llanelly  Company,  immediately  after  being  made 
— the  very  day  after  it  was  made — or  it  is  an  agreement 
which  cannot  be  so  terminated  ;  and,  if  it  cannot  be  so  ter- 
minated,  there  is  no  terminus  whatever  assigned  by  the 
agreement,  or  put  in  the  power  of  either  of  the  parties ;  and 
if  so,  the  agreement  is  one  which  in  its  nature  must  continue 
and  must  run  on. 

It  appears  to  me  that,  looking  at  the  condition  of  the  par- 
ties, it  is  scarcely  possible  seriously  to  suppose  that  an 
agreement  of  this  Kind,  founded  upon  the  loan  of  the  large 
13  Eno.  Rep.  11 
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sum  of  money  which  I  have  mentioned — an  agreement  which 
in  its  nature  must  materially  alter  the  position,  the  arrange- 
ments, the  prospects,  and  the  general  action  of  a  comnany 
like  the  London  and  North  Western  Company — could  be 
entered  into  by  the  parties  one  day  leaving  either  of  them  at 
liberty  to  repudiate  or  terminate  it  on  the  next  day.  And, 
my  Iiords,  the  consideration  which  I  advei-ted  to  at  thfe  out- 
set, that  terms  might  have  been  obtained  by  the  London  and 
North  Western  Railway  Company  by  an  appeal,  if  neces- 
sary, to  the  intervention  of  the  Board  of  Trade,  which  terms, 
if  once  obtained,  would  have  been  continuing  terms,  and 
terms  that  could  not  have  been  terminated,  that  considera- 
tion throws  great  light  upon  an  agreement  which  in  its  very 
nature  was  an  agreement  of  a  more  favorable  kind,  but 
having  the  same  object  and  the  same  aim  as  the  terms  which 
would  have  been  assigned  by  the  intervention  of  the  Board 
of  Trade.  As  those  other  terms,  secured  by  act  of  Parlia- 
ment, would  have  been  continuing,  so  this  agreement,  carry- 
ing more  favorable  terms,  appears  to  me  in  its  nature  to  be 
a  continuing  agreement. 

My  Lords,  reference  was  made  to  the  well-known  cases  of 
contracts  of  hiring  and  service  and  contracts  of  partnership. 
These  cases  appear  to  me  to  have  no  analogy  whatever  to  the 

E resent.  With  regard  to  contracts  of  hiring  and  service  the 
iw  is  well  settled  as  applied  to  diflferent  kinds  of  hiring  and 
service,  assigning  to  each  of  them  certain  notices  by  which 
560]  they  can  be  terminated ;  *and  they  are,  besides,  en- 
gagements which  depend  upon  the  personal  confidence  which 
one  of  the  parties  reposes  in  the  other,  and  which  in  their 
nature  cannot  be  supposed  to  be  of  a  perpetual  character. 
With  regard  to  contracts  of  partnership  they  also  are  already 
ruled  and  settled,  by  law,  to  be  capable  of  termination  at 
any  moment  unless  a  definite  limit  is  prescribed  upon  the 
face  of  them.  And,  the  law  being  well,  settled,  when  you 
have  a  contract  of  that  kind,  you  apply  the  understood  law, 
and  you  hold  that  the  parties,  knowing  what  the  law  was,  must 
be  supposed  to  have  intended  to  enter  into  a  partnership  which 
could  at  any  time  be  terminated,  if  they  did  not  provide 
upon  the  face  of  their  contract  that  it  should  be  a  continu- 
ing partnership.  But  your  Lordships  have  to  decide  here 
without  any  rule,  of  law  already  laid  down,  with  regard  to 
agreements  of  this  kind,  upon  the  nature  of  the  agreement 
itself,  and  upon  the  construction  of  that  agreement  as  we 
find  it  expressed ;  and,  applying  the  considerations  which  I 
have  pointed  out  to  your  Lordships,  I  should  humbly  sug- 
gest to  you,  that  those  considerations  clearly  lead  to  the  con- 
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elusion  that  an  agreement  of  the  kind  which  I  have  read, 
entered  into  under  the  circumstances  which  I  have  men- 
tioned, must,  in  its  nature,  be  an  agreement  which  should 
have  a  continuing  operation,  unless  some  power  is  given  on 
the  face  of  it  to  the  parties  to  terminate  the  agreement. 

My  Ix)rds,  cases  of  hardship  in  the  working  of  an  agree- 
ment of  this  kind  were  suggested  by  the  learned  counsel  for 
the  appellants.  With  regard  to  soijie  of  those  cases,  I  am 
not  at  all  clear  that  if  hardship  were  to  arise  it  would  not 
be  capable  of  being  met  by  reference  to  arbitration  under  the 
clause  providing  '*  any  difference  under  this  agreement  to  be 
settled  by  arbitration  as  provided  by  the  Railway  Com- 
panies Arbitration  Act,  1859."  But  whether  that  be  so  or 
not,  it  was  for  the  parties,  when  they  entered  into  this  agree- 
ment^ to  consider  whether  the  agreement  would,  in  its  work- 
ing, expose  them  to  the  possibmty  of  hardship  or  not.  If 
hardship  should  arise  from  the  working  of  the  agreement, 
and  if  the  agreement  is  not  according  to  its  construction  ter- 
minable, the  agreement  must  be  got  rid  of,  not  by  the  par- 
ties breaking  their  contract,  but  by  an  appeal  to  some  higher 
power,  namely,  a  Parliamentary  power. 

*My  Lords,  I  think  that  the  decision  of  the  learned  [561 
Lords  Justices  is  entirely  correct,  and  I  move  your  Lordships 
that  this  appeal  be  dismissed  with  costs. 

Lord  Chelmsford  : .  My  Lords,  the  only  question  in  this 
case  is,  whether  the  agreement  between  the  companies,  which 
is  indefinite  and  unlimited  as  to  time,  is  perpetual,  or  revo- 
cable upon  notice.  The  agreement  gives  to  the  London  and 
North  Western  Railway  Company  running  powers  over  the 
Llatielly  Railway,  but  confers  no  such  power  on  the  Llanelly 
Railway  Company  over  the  London  and  North  Western 
Railway.  And  it  is  said  that  to  construe  an  agreement, 
which  is  not  reciprocal,  and  which  binds  the  London  and 
North  Western  Railway  Company  to  nothing,  to  be  per- 
petual, would  be  unreasonable,  feut  if  the  agreement  is 
expressive  of  permanence  it  is  of  course  immaterial  to  its 
construction  that  it  is  entirely  in  favor  of  one  side  only. 

Now,  as  was  observed  by  Lord  Justice  James,  there  are 
several  indications  in  the  agreement  which  show  that  it  must 
have  been  intended  to  be  permanent.  In  the  first  place,  the 
running  power  is  given  to  the  London  and  North  Western 
Railway  Company  "subject  to  such  by-laws  and  regula- 
tions of  the  Llanelly  Railway  Company  as  may  be  in  force 
from  time  to  time."  If  the  running  power  had  been  given 
only  during  the  pleasure  of  the  Llanelly  Company,  this 
clause  would  be  perfectly  unnecessary,  because,  if  the  Lon- 
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don  and  North  Western  Railway  Company  did  not  observe 
the  regulations  which  the  Llanelly  Company  might  make 
from  time  to  time,  the  Llanelly  Company  might  determine 
the  agreement.  Again,  by  the  3d  clause,  the  London  and 
North  Western  Railway  directors  are  to  be  at  liberty  to  have 
their  own  staff  at  the  stations  on  the  Llanelly  Company's 
lines.  Now,  if  the  agreement  is  revocable,  no  sooner  would 
the  London  and  North  Western  directors  have  stationed  their 
clerks  and  servants  at  the  different  stations  of  the  Llanelly 
Company,  than  the  Llanelly  directors  might  have  rendered 
all  the  expense  and  trouble  thereby  occasioned  wholly  fruit- 
less by  revoking  the  agreement.  Then,  again,  the  clause 
with  regard  to  arbiti-ation  seems  to  me  to  speak  of  per- 
manence. Notwithstanding  the  observations  of  the  learned 
562]  ^counsel  for  the  appellants,  it  seems  to  be  strong  to 
show  that  the  agreement  must  be  intended  to  be  perpetual, 
because  if  it  was  terminable  by  the  Llanelly  directors,  they 
had  a  speedier  way  of  determining  any  differences  by  put- 
ting an  end  to  the  agreement  than  by  going  into  arbitration 
upon  it. 

I  must,  however,  make  a  remark  upon  Lord  Justice  Mel- 
lish's  opinion.  He  said  that  the  agreement  being  one-sided 
he  should  not  feel  disposed  to  construe  it  to  be  perpetual 
unless  proof  had  been  given  of  a  consideration  before  the 
agreement.  If  consideration  be  necessary,  it  appears  to  me 
that  it  may  be  found  in  the  deed  itself.  It  may  be  observed 
in  the  first  place  that  a  deed,  that  is  an  instrument  under 
seal,  always  imports  consideration.  But  in  addition  to  that 
there  are  the  clauses  of  the  agreement  which  have  been  read 
by  my  noble  and  learned  friend,  namely,  the  4th,  5th,  6th, 
and  7th  clauses,  which  contain,  in  my  opinion,  ample  con- 
sideration to  support  the  deed,  if  consideration  had  been 
necessary. 

Upon  the  whole,  therefore,  my  Lords,  I  agree  entirely  with 
my  noble  and  learned  friend,  that  the  decree  ought  to  be 
affirmed. 

Lord  Hatherley  :  My  Lords,  I  have  come  entirely  to  the 
same  conclusion  as  has  been  already  expressed  on  the  nature 
of  this  agreement.     Just  look  at  what  the  position  of  the 

Sarties  was  when  it  was  entered  into.  The  London  and 
forth  Western  directors  no  doubt  would  be  desirous,  in  cer- 
tain circumstances  and  events,  to  have  the  power  of  running 
over  the  Llanelly  Company's  line,  upon. reasonable  terms. 
They  might  get  by  acts  of  Parliament  running  powers  over 
the  Llanelly  line  to  be  obtained  in  the  manner  pointed  out 
by  the  acts ;  but  of  course  it  would  be  more  advantageous, 
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I  may  say  to  both  parties,  that  they  should  have  those 
powers  settled  and  fixed  in  a  definite  way.  Then  the  cir- 
cumstance that  they  wished  to  acquire  the  running  powers 
was  so  far  from  implying  that  they  were  about  to  enter  into 
an  agreement  to  compel  them  to  exercise  their  running 
powers  that  it  rather  leads  you  to  the  contrary  conclusion. 
They  would  wish  to  have  those  powers  of  running  when 
they  should  desire  to  exercise  them,  and  they  would  wish  to 
have  the  terms  laid  down. 

When  you  look  at  the  agreement  you  see  that  the  agree- 
ment *itself  distinctly  contemplates  the  possibility  of  [56^ 
the  London  and  North'Western  directors  not  exercising  the 
running  Dowers,  because  the  6th  clause  says  that  ''in  the 
event  of  the  London  and  North  Western  Company  exercis- 
ing their  running  powers"  then  the  rates  and  fares  are  to  be 
fixed  in  a  certain  way.  The  provision  that  those  i^tes  and 
fares  are  to  be  fixed  "  in  the  event  of  their  exercising"  the 
powers  shows  that  the  parties  who  met  together  to  form  this 
agreement  contemplated  the  other  contingency  as  a  possible 
one,  to  say  the  least,  namely,  that  they  would  not  exercise 
them. 

Then,  my  Lords,  it  is  said  for  the  Llanelly  Company :  This 
is  an  entirely  one-sided  agreement  if  you  give  the  construc- 
tion to  it  that  it  is  a  permanent  agreement  enabling  the  Lon- 
don and  North  Western  Company  to  exercise  their  running 
e>wers  on  the  terms  and  in  the  manner  herein  described, 
ut,  my  Lords,  it  is  not  by  any  means  a  one-sided  agree- 
ment, because,  in  the  event  of  tne  North  Western  Company 
exercising  the  running  powers,  another  result  takes  place. 
By  the  6th  clause,  if  tne  London  and  North  Western  direc- 
tors choose  to  exercise  such  powers,  they  are  compellable  to 
take  the  local  passengers  desiring  to  proceed  from  one  place 
to  another  on  the  Llanelly  Company^  s  line  only  ;  they  may 
be  required  to  take  them  by  their  trains,  that  is  by  the  gen- 
eral through  trains,  between  any  stations  at  which  tney 
stop,  receiving  a  certain  payment  out  of  the  local  fares  for 
BO  doing  :  so  that  there  is  a  mutual  accommodation  in  that 
respect.  If  the  London  and  North  Western  directors,  hav- 
ing obtained  the  running  powers  for  that  consideration  and 
upon  the  terms  hereby  expressed,  should  exercise  those 

Eowers,  they  are  compellable  to  carry  the  passengers  of  the 
llanelly  Company  when  required  to  do  so.  Farther  than 
that,  the  7th  clause,  as  the  Lord  Chancellor  has  observed, 
provides  that  "  the  two  companies  shall  send  by  each  other 
all  traffic"  not  otherwise  consigned  "to  and  from  stations 
on  tlie  lines  of  each  other  whenever  such  lines  form  the 


86  ENGLISH  AND  IRISH  APPEALS.  [L.  R. 

-    ■  ^  . —         » 

1876      Llanelly  Ry.  and  Dock  Co.  v.  London  and  North  Western  Ry.  Co. 

shortest  route."  This  stipulation  with  respect  to  through 
traffic  was  a  considerable  Doon,  I  apprehend,  to  the  smaller 
company. 

That  having  been  settled,  and  there  being  that  compulsory 
control  which  the  Llanelly  directors  might  exercise  of  com- 
pelling the  London  and  !n  orth  Western  to  carry  their  local 
traffic,  it  became  absolutely  necessary  that  there  should  be 
564]  the  provision  *which  we  find  in  the  second  clause, 
that  the  receipts  from  the  through  traffic  should  be  appor- 
tioned according  to  the  mileage,  ''with  an  allowance  for  the 
London  and  North  Western  Company  out  of  the  Llanelly 
Company's  share,"  of  so  much  per  c^nt.  on  passengers,  and 
so  much  per  cent,  on  goods.  And  the  third  clause  became 
necessary,  "  that  the  iSndon  and  North  Western  Company 
should  be  at  liberty  to  have  their  own  staff  at  the  stations 
on  the  tilanellv  Company's  lines,"  for  if  they  were  obliged 
to  take  up  and  put  down  passengers  in  their  carriages  who 
were  merely  passengers  upon  the  local  railway,  it  was  only 
right  and  reasonable,  at  all  events,  that  they  should  say^ :  In 
that  case  we  must  have  our  own  staff  at  these  particular 
places.  In  passing,  an  observation  was  made  on  that  clause 
by  the  appellant  to  this  effect :  that  is  handing  over  all  the 
management  of  the  railway  to  the  London  and  North  West- 
ern Railway  Company,  which  would  be  contrary  to  the  true 
spirit  of  the  Railway  Acts,  and  that  that  might  be  contended 
to  be  contrary  to  law.  I  apprehend,  my  Lords,  that  the  cir- 
cumstance of  their  having  their  staff  in  order  to  carry  on, 
by  means  of  their  clerks,  this  booking  process,  which  was 
necessary  if  they  were  to  be  compelled  to  take  the  passen- 
gers, cannot  by  any  force  of  conjecture  or  argument  be 
turned  into  a  handing  over  in  any  way  of  the  control  of  the 
Llanelly  Company  itself,  and  of  the  servants  of  the  Llanelly 
Company  to  the  London  and  North  Western  Company.  The 
London  and  North  Western  Company  would  remain,  as  it  is 
provided  by  the  first  section  that  it  should  remain,  subject 
to  the  bjr-laws  and  regulations  of  the  Llanelly  Company  iu 
the  exercise  of  these  running  powers.  , 

Then,  my  Lords,  that  being  so,  I  am  at  a  loss  to  see  how  it 
can  be  supposed  that  an  agreement  of  this  kind,  the  subject- 
matter  being  such  as  I  have  described  it,  namely,  the  exer- 
cise of  running  powers  over  the  Llanelly  Railway,  which-for 
all  time  would  be  of  use  to  the  London  and  North  Western 
Railway  Company — how  it  can  be  supposed,  nothing  being 
said  in  the  agreement  to  that  effect,  that  thev  entered  into 
this  a-greeraeot  only  with  this  view  ;  this  will  be  an  agree- 
ment which  shall    be  valid  and  binding  on  us  and  the 
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Llanelly  Company  so  long  as  we  think  fit  on  either  side,  and 
no  longer :  we  are  to  provide  the  clerks :  if  we  start  a  traffic 
of  our  own,  if  we  exercise  our  running  powers,  we  are  to  be 
compellable  to  carry  the  local  passengers,  and  we  must  ac- 
commodate *our  rolling  stock  for  the  purpose  of  carry-  [565 
ing  that  extra  amount  of  traffic  which  we  should  otherwise 
not  have  had  to  carry ;  we  must  provide  that  stock,  and  we 
must  also  provide  the  necessary  staff  of  clerks,  and  when 
we  have  done  all  that  (1  will  not  say  this  week,  because  il  is 
not  necessary  to  put  tne  highest  and  most  improbable  case, 
but),  when  we  have  done  that  and  gone  on  for  six  months, 
then  the  Llanelly  Company  may  find  the  agreement,  in  son^e 
way  or  other,  to  be  burdensome,  and  may  say :  We  do  not 
care  in  the  least  for  your  additional  rolling  stock,  or  for  the 
additional  staff  of  clerks  that  you  have  provided,  but  we  give 
you  notice  to  terminate  the  agreement ;  and  we  shall  termi- 
nate it  accordingly.  I  have  not  said  anything  about  the 
£40,000,  but  I  have  confined  myself  strictly  to  the  agree- 
ment. To  suppose  any  company  would  enter  into  an  agree- 
ment of  that  kind  seems  to  me  to  be  an  entirely  irrational 
supposition,  and  there  is  nothing  which  should  induce  your 
Lordships  to  fix  a  limit  when  none  can  be  fixed  which  is 
reasonable  as  between  the  parties,  and  nothing  is  said  as  to 
such  a  limit  from  beginning  to  end  of  the  contract. 

My  Lords,  it  was  ingeniously  attempted  to  compare  this 
to  a  case  of  partnership.  Now  in  reality  there  is  nothing 
like  partnership  in  any  part  of  the  transaction ;  indeed,  the 
transaction  is  rather  the  reverse  of  partnership.  The  force 
and  object  of  the  agreement  is  to  secure  to  each  company, 
not  for  its  supposed  copartner,  the  other  company,  but  for 
itself,  the  advantage  accruing  from  all  the  work  that  it 
does — to  say  that  each  company  shall  be  paid  for  all  the 
work  it  performs.  After  the  necessary  ded!uction  for  duty 
and  terminals,  they  are  to  be  paid  out  of  the  receipts,  accord- 
ing to  mileage,  of  each  company,  and  when  the  one  set  of 
clerks,  namely,  the  London  and  North  Western  clerks,  do  the 
duty  of  booking  as  servants  for  the  other  company — not  as 
acting  in  the  capacity  of  agents  for  the  copartnership,  but 
when  they  shall  do  the  work  which  otherwise  the  Llanelly 
Company  would  have  had  to  do — there  shall  be  an  allow- 
ance of  15  per  cent,  on  passengers  and  25  per  cent,  on  goods 
made  for  that  purpose.  It  seems  to  me  to  be  simply  a  com- 
mon agreement  between  two  railway  companies  as  fairly  as 
possible  to  divide  the  receipts  in  proportion  to  the  work  each 
has  done.  That  ig  very  far  inoeeci  from  being  a  partner- 
ship— rather  tlie  contrary. 
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I  apprehend,  therefore,  that  neither  on  the  supposed 
566]  ground  of  *the  analogy  of  a  partnership,  in  which  a 
contract  may  be  determined,  and  has  long  since  been  held  to 
'  be  terminable,  for  divers  good  reasons  which  it  is  not  now 
necessary  to  enter  into,  nor  upon  the  ground  that  there  is 
anything  whatever  which  can,  on  the  face  of  the  agreement, 
indicate  the  slightest  intention  on  the  part  of  these  parties 
that  the  agreement  should  be  terminable  in  the  manner  de- 
SQribed,  can  your  Lordships  hold  that  the  contention  of  the 
appellants  is  just.  Thev  have  raised  a  strong  contention, 
liiey  say :  Well,  but  if  it  would  be  hard  on  the  one  com- 
pany that,  immediately  after  they  had  incurred  the  expense, 
the  agreement  should  be  terminated,  it  would  be  equally 
hard  upon  us  when  we,  by  the  laches  of  the  other  company, 
shall  have  put  ourselves  to  expense,  to  be  told  that  they  are 
not  going  to  take  advantage  of  their  agreement.  But  there 
appears  to  be  on  the  face  of  the  agreement  a  contemplation 
of  that  very  state  of  circumstances,  namely,  that  tlie  one 
company  may  for  a  time  not  think  it  necessary  to  exercise 
these  powers,  there  being  those  provisions  which  I  have  re- 
ferred to  in  that  behalf,  and  the  appellant  company  would 
of  course  have  had  it  within  its  own  knowledge  that,  if  the 
respondent  company  did  not  exercise  those  powers,  it  would 
fall  on  the  appellant  company,  if  they  intended  to  work  their 
line,  to  work  it  themselves  for  their  own  traffic  by  their  own 
means,  and  for  their  own  interests.  Indeed,  so  far  from 
contemplating  any  hardship  on  that  score,  they  make  it  a 
point  of  stipulation  that  tne  London  and  North  Western 
Company  shall  not,  without  their  leave  and  sanction,  inter- 
fere with  the  local  traffic.  They  contemplated  at  that  very 
time,  in  all  probability,  that  they  would,  themselves  carry 
the  local  traffic.  But  they  say :  if  you  do  use  your  running 
powers,  we  will  also  secure  to  ourselves  the  additional  ad- 
vantage of  being  able  to  compel  you  to  deal  with  our  local 
traffic,  if  we  find  it  necessary  or  desirable  to  do  so.  That, 
my  Lords,  is  the  whole  case.  Any  argument  that  arises 
upon  a  state  of  circumstances  which  the  agreement  shows 
the  parties  to  have  contemplated  cannot  avail  to  give  a  dif- 
ferent constructiop  to  the  agreement,  and  one  which  in  itself 
would  appear  to  be  utterly  unreasonable,  namely,  that  at  any 
moment  all  the  advantages  the  London  and  North  Western 
Company  are  entitled  to  by  it,  could  be  made  to  disappear 
in  spite  of  the  expense  and  inconvenience  accruing  to  tnem 
thereby,  when  they  could  have  taken  a  much  more  easy 
567]  *mode  of  having  the  arrangement  for  the  exercise  of 
their  running  powers  made  by  the  Bodrd  of  Trade.     The 
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payment  of  the  £40,000  adds  strength  no  doubt  to  these  ob- 
servations, but  I  think  if  it  stood  on  the  agreement  alone, 
and  we  had  nothing  to  do  with  the  £40,000,  your  Lordships 
would  still  come  to  the  conclusion  that  it  was  a  permanent 
agreement. 

Lord  Selborne  :  My  Lords,  an  agreement  de  futuro^ 
extending  over  a  tract  of  time  which,  on  the  face  of  the  in- 
strument, is  indefinite  and  unlimited,  must  (in  general)  throw 
upon  any  one  alleging  that  it  is  not  perpetual,  the  burden  of 
proving  that  allegation,  either  from  tne  nature  of  the  subject, 
or  from  some  rule  of  law  applicable  thereto.  So  far  as  the 
words  go,  there  is  here  no  limit ;  and  if  any  limit,  or  the 
power  of  fixing  a  limit,  is  to  be  implied,  it  can  only  be  in 
one  or  other  of  these  two  ways. 

In  the  present  case,  the  character  of  perpetuity  attaches 
both  to  the  legal  personality  of  each  of  the  contracting  par- 
ties, and  to  the  legal  character  and  use  of  the  subject-matter, 
the  railwav  ;  and  the  objects  of  the  agreement  are  favorably 
regarded  by  the  law;  all  such  companies  having  express 
statutory  powers  to  contract  (without  any  necessary  limit 
of  time)  for  such  objects,  and  being  (in  the  absence  of  con- 
tract) to  some  extent  always  under  legal  obligations,  actual 
or  potential,  of  a  like  general  character. 

All  these  considerations,  so  far  from  introducing  any  im- 
plication from  the  nature  of  the  subject-matter,  or  from  any 
rule  of  law,  against  the  natural  import  of  the  unlimited 
terms  (as  to  time)  in  which  this  particular  agreement  is  ex- 
pressed, tend  to  confirm  the  'prima  facie  conclusion  that  an 
agreement  expressed  in  such  indefinite  terms  is  to  have  un- 
limited duration.  The  whole  circumstances  under  which  this 
agreement  was  made,  and  its  particular  terms,  support  the 
same  conclusion. 

Decree  appealed  from  affirmed;  and  appeal 
dismissed  with  costs. 

Lords'  Journals^  9th  April,  1875. 

Solicitors  for  the  appellants :  MarJcby^  Tarry  &  Stewart 
Solicitor  for  the  respondents :  R.  F,  Roberts. 

See  6  Eng  Rep.,  800  note,  and  Firth  y.  Midland  Bailway  Co.,  L.  R.,  20  Eq.,  114, 
and  note  at  end  of  case,  18  Eng.  Rep.  post 

13  Eng.  Rep.  12 
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[Law  Reports,  7  House  of  Lords,  668.] 
April  16,  1876. 

568]  *Aethur  F.  L.  Dorin,  Appellant;  and  Margaret 
Christiana  Dorin,  Charles  A.  Dorin  and  William 
J.  A.  Dorin,  Respondents  (*). 

Will — lUegitimaU  Children — Description, 

The  word  "children"  in  a  will  means  prima  fade  "  legitimate  children,"  as  much 
so  as  if  the  word  "  legitimate  "  had  been  introduced  before  it. 

Where,  therefore,  a  person  who  had  two  illegitimate  children  b}- a  certain  woman, 
married  her,  and  the  day  after  his  marriage  made  a  will  in  which,  after  leaving  her  his 
real  and  personal  property  for  life,  he  said,  "  I  leave  her  at  liberty  to  direct  the  dis- 
posal of  the  property  amongst  our  children  by  will  at  her  death  in  such  manner  as 
she  shall  think  nt,  and  should  she  make  no  \\'ill  I  desire  that  the  property  existing  at 
her  death  shall  be  divided,  as  far  as  it  may  be  practicable  to  do  so,  equally  between 
my  children  by  her  .*"  and  had  not  any  child  bom  after  the  date  of  the  will ;  but  lived 
for  some  time  after  nuiking  it,  and  always  treated  the  two  illegitimate  children  as 
his  own  children: 

Heldj  that  the  real  and  personal  estate  of  the  testator  was,  subject  to  the  interest 
^ven  to  the  widow  for  her  life,  undisposed  of  by  the  will 

The  costs  were  ordered  to  be  paid  out  of  the  estate. 

This  was  an  appeal  against  a  decision  of  Vice-Chancel- 
lor  Malins,  which  naving  been  duly  enrolled,  was  brought 
up  to  this  House. 

The  testator,  Joseph  Alexander  Dorin,  went  out  to  India 
at  an  early  age.  In  1823,  he  married  at  Calcutta  a  Miss 
Anna  Patton,  oy  whom  he  had  two  sons,  Henry  Alexander, 
who  was  bom  in  1824,  and  James  Augustus,  who  was  born 
in  1828.  The  latter  was  killed  during  the  mutiny,  and  left 
no  child ;  Henry  Alexander  married  and  had  one  son,  the 
present  appellant.  He  was  born  in  18^6,  and  in  1853  he  was 
brought  to  England  by  his  maternal  grandmother,  and  lived 
with  ner.  The  wife  of  the  testator  had  been  an  invalid  for 
years,  and  had  come  to  England  for  the  benefit  of  her  health. 
Some  time  before  1865,  the  testator,  being  then  in  India, 
formed  a  connection  with  the  now  respondent,  Margaret 
Christiana,  then  the  widow  of  a  Mr.  Twenty  man.  There 
were  two  children  of  this  connection,  Charles  Alexander, 
569]  born  in  November,  *1855,  and  William  J.  Alexander, 
born  in  1861,  after  the  testator's  final  return  to  England. 
After  the  testator  had  left  India,  and  finally  returned  to 
England,  he  resided  for  some  time  with  his  wife,  but  in 
1868  purchased  a  house  in  Bayswater,  where  he  and  Mrs. 
Twentyman  took  up  their  abode  together.  On  the  9th  of 
April,  1863,  the  testator's  wife  died,  and  a  year  after  her 
death,  the  29th  of  April,  1864,  he  married  Mrs.  Twentyman. 

(')  Varying  9  Vav^.  Kep.,  029. 
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The  two  children,  Charles  Alexander  and  William  Alex- 
ander, lived  with  them,  and  were  always  acknowledged  by 
the  testator  as  his  children,  and  on  their  baptism  in  the 
Roman  Catholic  Church  the  testator  gave  to  the  officiating 
priest,  according  to  the  requirement  of  that  church  on  the 
occasion  of  baptising  illegitimate  children,  his  formal  con- 
sent in  writing  to  their  baptism  as  his  children.  On  the  day 
after  this  marriage  the  testator  executed  the  will  the  con- 
struction of  which  was  now  in  contest.  The  will  was  in  the 
following  terms :  "I  bequeath  all  I  possess,  real  and  per- 
sonal property,  to  my  wife  Margaret  Christiana  Dorin,  in 
trust  tnat  she  should  apply  the  same  to  her  own  personal 
use  during  the  term  of  her  natural  life.  And  I  leave  her  at 
liberty  to  direct  the  disposal  of  the  property  amongst  our 
children,  by  will,  at  her  death,  in  such  manner  as  she  should 
think  fit,  and  should  she  make  no  will,  I  desire  that  the 
property  existing  at  her  death  shall  be  divided  as  far  as  it 
may  be  practicable  to  do  so,  equally  between  my  children 
by  her.'^   And  he  named  her  sole  executrix. 

The  testator,  who  never  had  any  child  born  to  him  after 
his  second  marriage,  died  on  the  22d  of  December,  1872,  and 
on  the  16th  of  January,  1873,  the  will  was  proved  by  his 
widow  Mrs.  Margaret  Christiana  Dorin,  his  sole  legal  per- 
sonal representative. 

The  testator's  heir-at-law  and  next  of  kin  is  the  appellant. 

On  the  28th  of  February,  1873,  Mrs.  Margaret  Cfhristiana 
Dorin  filed  a  bill  against  Arthur  Frederick  Lock  Dorin  (the 
appellant),  to  which  bill  her  two  sons  Charles  Alexander 
and  William  J..  Alexander  Dorin  were  also  made  parties, 
praying  that  the  will  might  be  administered  under  the  direc- 
tion of  the  court,  and  for  accounts,  and  for  general  relief. 

An  answer  was  piit  in,  and  the  cause  came  on  for  hearing 
before  Vice-Chancellor  Malins,  who  made  a  decree  on  the 
20th  of  December,  1873,  by  which  he  declared  that  the  tes- 
tator had  *given  to  the  plaintiff  power  to  appoint,  by  [570 
will,  his  real  and  personal  estate  amongst  the  defendants 
Charles  Alexander  and  William  J.  Alexander  Dorin,  and, 
in  default  of  such  appointment,  the  real  and  personal  estate 
would,  on  the  death  of  Mrs.  Dorin,  be  divided  equally  be- 
tween them.  And  as  to  the  appellant,  the  bill  was  ordered  to 
be  dismissed  (*).  This  decree  was  duly  signed  and  enrolled 
on  the  14th  of  April,  1874,  and  this  appeal  was  then  brought. 

Mr.  /.  Pearson,  Q.C.,  and  Mr.  F.  C.  J.  Millar,  for  the 
appellant:  The  decision  here  entirely  disregards  the  rule 
that  prima  fafie  the  word   "children"  in  a  will  means 

(')  Law  Rep.,  17  Eq.,  463. 
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legitimate  children  only.  To  give  it  a  different  meaning 
there  must  be  something  in  the  will  itself  to  show  intention 
to  that  effect  on  the  part  of  the  testator.  And  that  intention 
must  be  so  clearly  expressed  as  to  exclude  any  other.  That 
cannot  be  said  of  the  will  in  this  case.  Extraneous  evidence 
that  the  testator  had  always  treated  the  illegitimate  children 
as  if  thev  had  been  legitimate  is  not  sufficient  for  that  pur- 
pose. There  is  nothing  here  to  mark  any  intention  on  the 
part  of  the  testator  that  the  word  he  used  should  have  any 
but  its  ordinary  legal  meaning.  That  meaning  will  amply 
satisfy  the  words  of  the  will,  and  must  therefore  be  applied 
to  them.  There  is  not  here  such  a  description  of  the  illegit- 
imate children  as  would  fix  upon  them  exclusively  the  char- 
acter of  the  objects  of  the  testator's  bounty.  Conjecture 
must  not  be  resorted  to  for  the  purpose  of  giving  a  meaning 
to  wotds  that  have  a  fixed  legal  meaning  oi  their  own ;  but 
if  conjecture  was  to  be  here  introduced,  no  one  could  deny 
that  "my  children  by  her,"  and  "our  children,"  would  be 
well  satisfied  by  chUdren  born  of  the  testator  and  his  wife 
after  their  marriage ;  and  such  children  would  be  those  on 
whom  the  law  itself  would  fix  the  succession.  The  will 
would  certainly  afford,  a  provision  for  any  legitimate  children 
the  testator  might  have  after  the  marriage,  and  therefore 
illegitimate  children  must  be  excluded  from  benefit  under 


57 1 J  and  though  *tiiere  were  illegitimate  children  existing 
at  the  time  of  tne  will,  as  the  will  itself  gave  only  that  gen- 
eral description,  and  did  not  identify  th«  illegitimate  children 
as  the  objects  of  the  testator's  bounty,  Lord  Eldon  held  a 
legitimate  child  to  be  the  only  person  entitled  to  be  treated 
a&  the  devisee.  And  that  case  was  all  the  stronger  because 
there  were  three  children  at  the  date  of  the  will,  two  illegit- 
imate and  one  legitimate,  and  the  will  had  expressly  directed 
a  division  among  "the  children,"  which  showed  that  the 
testator  had  in  his  mind  more  than  one. 

[Owen  v.  Bryant  (^)\  Cartwright  w.  Yaicidryi^)\  Beach- 
croft  V.  Beachcroft {^)  \  Wilkinson  v.  Adani{^)\  Harris  v. 
Lloyd  i^)\  Evans  Y.  I)ames(^)\  Warner  v.  Warner  {^)\  Le- 
pine  V.  Bean{^) ;  were  also  cited.] 

Q)  1  V.  A  B..  469.  («)  1  T.  A  R.,  810. 

(*)  2  De  G.  M.  <fe  G.,  69Y.  (')  7  Hare,  498;  18  L.  J.  (Ch.),  180. 

(»)  6  Ves.,  630.  (»)  20  L.  J.  (Ch.),  273. 

I*)  1  Madd.,  430.  (»)  Law  Rep.,  10  Eq.,  160. 
(^)  1  y.  A  B.,  422;  affirmed  12  Price, 
470. 
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Mr.  Olasse,  Q.C.,  and  Mr.  Cotton,  Q.C.  (Mr.  Yaxighan 
Haiokins  was  with  them),  for  the  two  children  respondents : 
This  case  did  not  rest  on  the  words  of  the  will  alone.  Evi- 
dence of  the  state  of  the  testator's  family  had  properly  been 
admitted,  and  that  evidence  ]plainly  showed  what  his  inten- 
tion was  when  he  made  the  will.  He  had  two  children  then 
alive,  born  some  vears  before  the  date  of  the  will.  He  had 
always  treated  them  as  his  children ;  he  married  their 
mother.  Having  married  her,  he  made  his  will,  describing 
her  as  his  wife,  and  giving  her  all  his  real  and  personal 
property  for  her  life,  and  then  directing  the  disposal  of  it 
''amongst  our  children."  In  this  way  ne  left  the  form  and 
proportion  of  its  distribution  to  her  decision ;  but  should 
she  make  no  will,  then  he  directed  that  it  should  be  divided 
equally  "between  mv  children  by  her."  It  is  difficult  to 
imagine  how  he  could,  except  by  the  formal  repetition  of 
their  names,  have  more  distinctly  pointed  out  whom  he 
intended  as  the  persons  to  take  the  property  after  her 
death.  [The  Lord  Chancellor:  Would  not  the  words 
of  the  will  be  satisfied  by  applying  them  to  children  born 
after  the  marriage  ?]  If  he  had  had  any  such  children  that 
might  be  so,  but  he  lived  above  eight  years  after  the  date  of 
the  will,  and  had  *no  child  after  he  made  it.  During  [572 
all  that  time  he  treated  these  two  children  as  his  own.  He 
had  done  enough  to  secure  that  these  two  children  should 
succeed  to  his  property.  If  there  is  a  sufficient  description 
of  the  children,  they,  though  illegitimate,  will  take :  Holt  v. 
SindreyQ).  There  is  such  a  sufficient  description  here. 
Hill  V.  Crook  (')  was  a  clear  and  strong  illustration  of  that 
kind,  both  in  the  Court  of  the  Lords  Justices  and  afterwards 
in  this  House.  TherS  the  children  were  clearly  illegitimate, 
yet  all  were  allowed  to  p&rticipate  in  the  property.  And 
that  case  was  followed  by  Occteston  v.  FuUalove  ^'),  where 
the  expressions  in  a  will  that  would  afford  a  sufficient  desig- 
nation of  illegitimate  children  as  objects  of  the  testator  s 
bounty  were  fully  discussed.  A  child  born  after  the  date 
of  the  will,  where  the  words  were  "all  other  children  which 
I  may  have  or  be  reputed  to  have  by  M.  L.,"  was  declared 
entitled  to  take,  notwithstanding  the  supposed  rule  which 
excludes  after-born  children  from  such  benefit.  That  rule 
was  stated  bv  the  Master  of  the  Rolls  in  Pratt  v.  Mathew  (*), 
and  was  fully  considered  in  Occleston  v.  Fullalove,  but  was 
not  there  acted  on,  because  it  was  deemed  that  the  will  had 

(»)  Law  Rep.,  1  Eq.,  lYO.  (»)  Law  Rep.,  9  Ch.  Ap.,  14Y. 

O  Law  Rep.,  6  Ch.  Ap.,  811 ;  Md.,  6        (*)  22  Beav.,  328. 
H.  L.,  265. 


94  ENGLISH  AND  IRISH  APPEALS.  [L.  R. 

1875  Dorin  v.  Dorin. 

not  left  any  doubt  as  to  the  children  really  intended,  but 
had  distinctly  pointed  them  out  as  persons  who  were  to 
take.  Thev  were  equally  well  pointed  out  here  by  the 
words  of  tne  will,  wnich  could  not  be  made  applicable  to 
any  but  these  two  children.  And  in  addition  to  that  there 
was  the  constant  recognition  by  the  testator  of  these  two 
children  as  his  two  children  from  the  date  of  his  will  to  the 
time  of  his  death.  The  circumstances  of  the  state  of  the 
family  and  the  words  of  the  will  left  no  room  for  doubt  as 
to  what  was  the  testator's  intention ;  and  where  the  intention 
is  clear,  the  intention  must  govern  the  construction  of  words 
used  in  the  will. 

Mr.  Horton  Smith  appeared  for  Mrs.  Dorin,  but  was  not 
called  on  to  address  the  House. 

Mr.  Pearson  in  reply:  The  words  in  this  will  would 
apply  to  children  born  after  the  testator's  second  marriage. 
57  3 J  If  so,  they,  and  they  alone,  could  take.  *Illegitimate 
children  could  not  take  with  them  by  the  mere  description 
of  children  as  a  class :  HiU  t.  Crook  (*). 

The  Lord  Chancellor  (Lord  Cairns):  My  Lords,  the 
question  which  arises  for  your  Lordships'  consideration  in 
this  case  is  an  extremely  short  one ;  and  especially,  having 
regard  to  the  circumstance  that  all  the  authorities  bearing 
upon  the  question  were  so  lately  considered  in  your  Lord- 
ships' House  ('),  I  do  not  propose  now  to  detain  your  Lord- 
ships at  any  length  by  wnat  I  have  to  say  with  regard  to 
the  case. 

My  Lords,  I  adhere  to  the  conclusions  which  I  was  able, 
upon  the  consideration  of  the  case  of  Hill  v.  OrooJc  (*)  to 
draw  from  the  various  authorities  there  cited.  According 
to  those  conclusions,  I  feel  myself  bound  to  ask  whether, 
with  a  knowledge  of  the  position,  and  what  are  called  the 
surrounding  circumstances,  at  the  time  the  testator  made  his 
will,  there  is  anything  upon  the  face  of  the  will  which  en- 
ables me  to  say  that  those  who  in  the  eye  of  the  law  were 
not  his  children,  were  intended  by  him  to  take  nnder  the 
general  expressions  used  in  his  vsdll,  namely,  "I  leave  her" 
(meaning  his  wife)  *'at  liberty  to  direct  the  disposal  of  the 
property  amongst  our  children,  by  will,  at  her  death,  in 
sucn  manner  as  she  shall  think  tit,  and'  should  she  make  no 
will  I  desire  that  the  property  existing  at  her  death  shall  be 
divided  as  far  as  it  may  be  practicable  to  do  so  equally  be- 
tween my  children  by  her.''  The  testator  who  used  these 
expressions  had  been  married  to  the  wife  of  whom  he  speaks 
the  day  before  he  made  his  will.     He  had  had  two  children 

0)  Law  Rep.,  6  H.  L.,  266.  (»)  HiU,  v.  Crook,  Law  Rep.,  6  H.  L.,  265. 
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by  her,  who  at  that  time  were  of  the  age,  as  I  gather,  the 
elder  of  about  eight  or  nine,  and  the  younger  nearly  three. 
They  were  clearly  illegitimate  children. 

I  ventured  to  put  to  the  learned  counsel  who  argued  the 
case  at  the  bar,  this  question :  supposing  that  it  had  been 
in  the  mind  of  the  testator,  and  we  do  not  know  and  cannot 
know  what  his  mind  was  except  by  his  own  expressions — 
supposing  it  had  been  in  his  mind  not  to  take  any  notice  of 
these  children  in  his  will,  or  to  make  any  provision  for  them 
by  his  will,  but  to  make  a  provision  for  tnem  in  some  other 
way,  and  to  use  his  will  to  designate  merely  his  wife  and 
any  legitimate  children  who  might  be  afterwards  born,  would 
not  every  word  in  the  will  be  satisfied  ?  Undoubtedly  every 
*word  would  be  satisfied.  Therefore,  if  that  is  so,  [574 
you  are  not  able  to  say  that  the  will  upon  the  face  of  it 
constrains  jou  to  depart  from  what  is  the  ordinary  and 
prima  facie  legal  meaning  of  the  word  "  children."  When 
the  case  is  considered  that  is  the  true  result.  There  is  no 
case  whatever  which  would  enable  us,  in  the  interpretation 
of  this  will,  to  strain  the  word  "children"  beyond  its  ordi- 
nary legal  meaning. 

My  Lords,  what  the  result  of  the  decision  may  be  it  is  im- 
possible for  me  to  say  as  regards  propertjr,  or  the  effect  that 
the  intestacy  will  have  as  between  the  various  persons  inter- 
ested. It  is  not  for  your  Lordships  to  regret  the  result  of 
what  is  the  true  and  proper  application  of  the  rules  of  law. 
All  that  your  Lordships  have  to  do  is  to  determine  what  is 
the  true  application  of  the  rules  of  law ;  and  in  my  opinion, 
which  I  submit  to  your  Lordships,  the  true  application  of 
those  rules  requires  us  to  hold  that,  subject  to  the  life  inter- 
est given  by  the  will  to  this  lady,  there  is,  in  the  events  that 
have  happened,  no  disposition  which  carries  the  estate  of  the 
testator  farther,  for  he  died,  as  we  understand,  without  any 
legitimate  children  of  his  second  marriage  surviving  him. 

My  Lords,  I  therefore  move  your  Lordships  that  the  de- 
cree of  the  learned  Vice-Chancellor  should  be  varied,  and 
that  a  declaration  should  replace  that  made  by  him — a  decla- 
ration that,  according  to  the  true  construction  of  the  will  of 
the  testator,  and  in  the  events  that  have  happened,  the  real 
and  personal  estate  of  the  testator  is,  subject  to  the  interest 
given  to  the  widow  for  her  life,  undisposed  of. 

Lord  Hathebley  :    My  Lords,  I  am  of  the  same  opinion. 

The  diflSculty  that  we  have  to  encounter  in  endeavoring  in 
any  way  to  accede  to  the  argument  for  the  respondents  in 
this  case  is,  that  there  are  words  used  in  this  will  which  have 
a  perfectly  definite  legal  sense,  and  admit  ^rma/ac/e  of  no 
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Other  sense.  Prima  facie  the  word  "  children"  means  legiti- 
mate children,  and,  as  has  been  stated  in  several  cases,  as 
much  so  as  if  the  very  word  ''legitiinate"  had  been  intro- 
duced before  it.  Here  we  find  a  testator  iust  married, 
providing  in  a  manner  which  would  be  perfectly  natural  ac- 
cording to  the  ordinary  legal  use  of  the  term  "children," 
575]  that  is  to  say,  providing  a  life  estate  for  his  wife,  *say- 
ing  nothing  of  any  existing  children,  but  saying  that  his 
wife  at  her  death  is  to  dispose  of  the  property  as  she  thinks 
fit  "amongst  our  children,"  and  that  if  she  does  not  do  so, 
the  property  which  should  be  existing  at  her  death  should 
be  divided  as  far  as  practicable  "equally  amongst  my  chil- 
dren by  her."  Words  could  not  express  more  accurately 
what  would  be  done  by  any  testator  who  had  recently  mar- 
ried and  was  desirous  of  providing  for  a  family  tnat  he 
might  in  future  have. 

The  only  mode  in  which  the  word  "children"  can  be 
made  to  bear  a  different  sense  from  that  which  is  its  first 
legal  and  natural  sense  is  this,  that  if  you  look  to  the  out- 
ward circumstances  as  well  as  to  the  expressions  contained 
in  the  will,  and  find  that  the  outward  circumstances  of  the 
case,  combined  with  the  expressions  contained  in  the  will, 
fail  to  give  any  adequate  or  intelligible  sense  to  the  will, 
then  you  have  at  once  to  arrive  at  the  conclusion  that  the 
word  "children"  has  been  used  in  some  other  or  different 
sense ;  just  as  if  the  will  had  spoken  of  "the  children  of  mj 
late  brother"  or  "the  children  of  my  late  sister;"  and  if 
neither  of  those  persons  had  been  married,  and  they  were 
then  dead,  and  tnere  was  no  possibility  that  they  should 
ever  marry,  you  would  be  driven  necessarily  to  the  conclu- 
sion that  the  only  children  that  could  be  meant  must  be 
those  whom  the  law  would  not  otherwise  allow  to  fall  into 
that  class,  namely,  illegitimate  children.  But,  my  Lord^,  I 
am  at  a  loss  to  find  in  the  outward  circumstances  in  this 
case  anything  beyond  the  fact  that  this  gentleman  had  bv 
this  lady  illegitimate  children  to  whom  he  was  very  partial, 
and  whom  he  treated  as  his  own  children  ;  but  the  fact  that 
he  had  such  children  by  no  means  shows  us  that  he  in- 
tended to  provide  for  them  in  the  will.  Your  Lordships 
may  make  your  own  conjecture  upon  the  subject,  but  you 
are  not  at  liberty,  from  anything  tnat  appears  in  his  will,  to 
infer  that  he  meant  anything  other  than  that  which  the  law 
says  he  has  there  done,  namely,  to  make  provision  for  the 
children  of  the  marriage  by  the  lady  whom  he  is  about  to 
marry,  or  has  just  married — that  is,  for  their  "children"  in 
the  strict  legal  sense  of  that  term.    It  is  not  because  you  find 
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in  the  outward  circumstances  that  there  are  some  children 
whom  you  think  he  ought  to  have  provided  for.  that  the 
will  must  be  taken  to  mean  that  they  are  to  be  provided 
for,  when  the  words  in  the  will  can  have  full  and  complete 
effect  given  to  them  if  you  ^interpret  them  in  another,  [576 
and  a  legal,  sense,  witnout  altering  a  single  word.  In  this 
case  the  testator  unfortunately  (fuse  the  word  hypothet- 
ically,  on  the  supposition'  that  he  intended  to  provide  for 
these  illegitimate  children)  has  not  used  apt  words  in  his 
will  to  give  effect  to  that  intention. 

Lord  O'Hagan:  I  concur  with  my  noble  and  learned 
friends.  If  we  were  fl-ee  to  speculate  on  the  probable  inten- 
tions of  the  testator,  without  reference  to  binding  authority, 
and  to  carry  them  into  effect,  I  might  be  disposed  to  decide 
against  the  appellant.  But  the  cases,  which  already  have 
been  sufficiently  discussed,  appear  to  me  to  compel  a  differ- 
ent conclusion.  The  word  *' children"  per  se  points  con- 
fessedly^ onlv  to  legitimate  children;  the  operation  of  the 
law  writes  ''legitimate"  before  it;  and  before  the  word  so 
impliedly  inserted  can  be  elided  or  lose  its  effect,  enough 
should  appear  on  the  face  of  the  will  to  demonstrate  conclu- 
sively that  its  bounty  must  be  extended  to  another  class  of 
children.  Whether  this  rule  of  construction  be  good  or  bdfl, 
and  whether  it  might  not  advantageously  undergo  an  altera- 
tion, may  be  matter  for  discussion ;  but  it  exists,  and,  con- 
sidering the  will  before  us,  according  to  its  requirements,  I 
think  tne  illegitimate  children  are  incapable  of  taking  under 
it.  In  Harris  v.  Lloyd  (*)  Lord  Eldon  said:  "I  have  not 
the  least  doubt  that  this  testator  meant  illegitimate  children, 
but  I  am  clearly  of  opinion  that  there  is  not  enough  upon 
the  face  of  this  will  to  authorize  me  to  carry  that  intention 
into  effect."  And  Lord  Loughborough  had  said  before,  in 
Cartwright  v.  Vawd/ry  (') :  "This  is  a  very  unfortunate 
case.  I  have  no  doubt  of  the  intention ;  but  how  can  I  pos- 
sibly put  upon  the  will  the  construction  the  plaintiff  desires 
when  there  are  lawful  children?"  So  here,  though  there 
may  be  ground  for  supposing  the  testator  to  have  meant  a 
benefit  to  all  the  offspring,  there  is  no  demonstration,  on  the 
face  of  the  will,  entitling  us  to  carry  out  his  purpose — ^as  if 
he  had  designated  them  by  their  names,  or  pointed  to  a  class 
comprehending  them,  unmistakably  and  inevitably.  On  the 
contrary,  as  has  been  strongly  argued,  it  is  within  the 
bounds  of  possibility  that,  in  a  will  made  after  his  marriage, 
and  at  a  time  when  the  coming  of  future  children  mi^ht 
*have  been  anticipated,  he  may  have  had  regard  to  [577 

(»)  T.  A  R.,  810.  '•  (»)  5  Ves.,  684. 
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them,  and  provided  otherwise  for  children  already  existing 
by  some  arrangement  dehors  the  will.  Such  a  supposition 
may  not  have  the  character  of  high  probability,  but  it  tends 
to  harmonize  the  legal  construction  of  the  instrument  with 
the  conceivable  purpose  of  the  testator,  and  repels  the  con- 
clusion that  the  terms  necessarily  imply  an  intention  to 
employ  the  word  '*  children"  in  a  sense  prima  facie  un- 
recognized by  law.  I  need  add  nothing  farther  to  the  am- 
{)le  reasoning  by  which  the  resolution  proposed  by  my 
earned  friend  on  the  woolsack  has  been  commended  to  your 
Lordships. 

Lord  Selborne  :  My  Lords,  I  am  by  no  means  sure  that 
the  law  would  not  be  in  a  better  state  than  it  is  at  present  if 
the  word  ''children  "  in  a  will  were  regarded  as  large  enough, 
when  used  concerning  the  children  of  the  testator  by  a  par- 
ticular woman,  to  include,  within  its  proper  and  primafacie 
construction,  any  children  living  at  tne  date  of  the  will  who 
might  be  recognized  by  the  testator  as  being  his  own  by  that 
woman,  as  well  as  those  who  might  afterwards  be  procre- 
ated between  them  in  lawful  marriage.  But  it  is  perfectly 
well  settled,  as  the  law  now  stands,  that  the  word  "cnildren" 
in  a  will  means  legitimate  children,  unless,  when  the  facts 
a#e  ascertained  and  applied  to  the  words  of  the  will,  some 
repugnancv  or  inconsistency  (and  not  merely  some  violation 
of  a  moral  obligation  or  of  a  probable  intention)  would  re- 
sult from  so  interpreting  them.  I  find  no  ground  upon  which 
it  can  be  held  that  any  repugnancy  or  inconsistency  would 
result  from  giving  to  the  word  ''children,"  as  used  in  the 
present  will,  its  ordinary  legal  sense,  and  I  therefore  am  com- 

{)elled  to  concur  in  the  judgment  proposed  by  my  noble  and 
earned  friend  on  the  woolsack. 

The  Lord  Chancellor  :  My  Lords,  I  have  to  ask  your 
Lordships  what  you  think  we  ought  to  do  in  this  case  with 
regard  to  the  costs  of  the  suit.  It  appears  that  in  the  court 
below  all  parties  got  their  costs,  and  there  has  been  no  inter- 
mediate hearing.  The  case  has  come  to  your  Lordships 
direct  from  the  V  ice-Chancellor.  It  is  impossible  to  say  that 
578]  it  is  a  case  in  which  the  ^opinion  of  the  court  would 
not  require  to  be  taken  upon  the  construction  of  this  will. 
The  diflSculty  has  been  created  by  the  testator,  and  the  ques- 
tion concerns  those  who  are  closely  related  to  one  another. 
Under  these  circumstances  I  should  submit  to  vour  Lord- 
ships that,  if  no  ground  (and  none  occurs  to  me)  can  be  al- 
leged against  sucli  a  course,  it  would  be  expedient  to  say 
that  the  costs  of  all  parties  in  this  appeal  should  be  paid 
out  of  the  estate.  ' 
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Mr.  Olasse :  Will  your  Lordships  allow  me  to  say  a  word 
with  regard  to  the  costs  of  the  respondents  ? 

The  Lord  Chancellor  :  You  mean  the  illegitimate  chil- 
dren? 

Mr.  Glasse:  Would  not  your  Lordships  think  it  right 
that  their  costs  in  the  court  below  should  be  included  ?  I 
am  informed  that  they  would  not  be  included  under  the  Vice- 
Chancellor' s  order. 

The  Lord  Chancellor  :  The  costs  of  all  parties  in  the 
conrt  below  are  ordered  to  be  paid  out  of  the  estate. 

The  following  Order  was  afterwards  entered  upon  the 
Journals : 

Ordered,  That  the  decree  of  the  20th  of  December, 
1873,  complained  of  in  the  appeal,  be  varied 
hj  the  omission  of  the  words  "the  testator  has 
given  to  the  plaintiff  power  to  appoint  by  will 
his  real  and  personal  estate  among  the  defen- 
dants Charles  Alexander  Dorin  and  William 
James  Alexander  Dorin,  and  that  in  default  of 
such  appointment  such  real  and  personal  estates 
will,  on  the  decease  of  the  plaintiff,  go  and  be- 
long to  the  said  infant  defendants  in  equal 
shares  absolutely:   And  it  is  Ordered,  That  the 

Slaintiff's  bill  do  stand  dismissed  against  the 
efendant  Arthur  Frederic  Lock  Dorin,"  and 
by  the  insertion  of  the  following  declaration  in 
lieu  thereof;  viz.,  It  is  Declared,  That,  accord- 
ing to  the  true  construction  of  the  will  of  the 
said  testator,  and  in  the  events  that  have 
*happened,  the  real  and  personal  estate  [579 
of  the  testator  is  (subject  to  the  life  estate 
therein  given  to  the  plaintiff  Margaret  Christiana 
DorinJ  for  her  life,  undisposed  of  by  his  will : 
And  tnat  the  plaintiff's  bill  do  stand  dismissed 
as  against  the  said  infant  defendants  Charles 
Alexander  Dorin  and  William  James  Alejcander 
Dorin :  And  that,  in  addition  to  the  inquiries 
directed  under  the  decree,  the  following  inquiry 
be  made ;  viz.,  1.  An  inquiry  who  at  the  death 
of  the  testator  was  his  heir-at-law,  and  who 
were  or  was  his  next-of-kin,  and  the  persons 
entitled  as  on  intestacy  to  his  personal  estate : 
And  that  the  appellant  s  and  respondents'. costs 
of  this  appeal  as  between  solicitor  and  client, 
and  also  tne  costs  of  the  respondents  Charles 
Alexander  D6rin  and  William  James  Alexander 
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Dorin,  incurred  in  the  prosecution  of  the  said 
decree,  as  between  solicitor  and  client,  be  paid 
by  the  plaintiff  (Margaret  Christiana  Dorin)  the 
executnx,  out  of  the  corpus  of  the  testator's 
estate,  the  amount  of  the  costs  of  this  appeal,  as 
between  solicitor  and  client,  to  be  certified  by 
the  Clerk  of  the  Parliaments,  and  the  costs  of 
the  respondents  Charles  Alexander  Dorin  and 
William  James  Alexander  Dorin,  incurred  in 
the  prosecution  of  the  said  decree,  to  be  taxed 
by  tne  Taxing  Master  of  the  Court  of  Chancery, 
as  between  solicitor  and  client :  And  it  is  also 
farther  Ordered,  That  the  said  cause  be  and  the 
same  is  hereby  remitted  back  to  the  said  Court 
of  Chanceiy  to  do  therein  as  shall  be  just,  and 
consistent  with  this  judgment. 

Lords*  Journals^  16th  April,  1875. 

Solicitor  for  the  appellant:  J".  B,  Batten. 
Solicitors  for  the  respondents:  Freshfields  &  Williams; 
Qrover  &  Humphreys. 

See  7  Eng.  Rep.,  1,  20  note ;  8  Eng.  Rep.,  788. 


[Law  Reports,  7  House  of  Lords,  688,] 
March  4,  5,  18,  1876. 

580]  *Maria  Willock,  Appellant ;  and  William  Noblb 
and  Others,  Respondents  (*). 

WiU  of  Married  Woman — Assent  of  Htuband — Separate  Property — Power  of  Appoint- 
meat — Property  Bequeathed. 

A  married  woman  possesses  under  1  Vict.  c.  26,  no  greater  or  different  power  to 
make  a  will  than  she  possessed  before  that  statute.  The  24th  section  of  that  statute 
does  not,  retroactiyelj,  operate  to  give  effect  to  her  will  as  to  property  which  it  was 
not  in  her  power  to  dispose  of  at  the  time  when  the  will  was  made. 

Without  the  husband's  knowledge  of  the  contents  of  a  will  made  by  a  married 
woman,  the  will  cannot  be  said  to  be  made  with  his  assent. 

If  a  married  woman,  with  her  husband's  assent,  makes  a  will  of  personalty,  in 
which  she  has  an  expectant  interest,  but  that  interest  does  not  actually  vest  in  her 
until  after  her  husband's  death,  she  must,  to  give  validity  to  her  will,  re-execute  it 
after  his  death. 

So  also  if  her  will  affects  property  which  (by  his  will  made  some  years  before  and 
never  altered),  he  had  bequeathed  to  her  absolutely. 

Morwan  v.  Thompson  (')  questioned. 

A  married  woman  was  entitled  to  a  sum  of  £3,000  for  her  separate  use ;  the  income 
of  a  sum  of  £14,000  was  settled  upon  her  husband  and  herself  for  life,  subject,  as  to 
the  sum  itself,  to  her  appointment,  if  she  should  die  before  him.  He  had  a  large 
property  of  his  own.  In  1867  he  made  his  will,  by  which  he  left  all  his  property  to 
his  wife  and  made  her  sole  executrix.  He  never  altered  that  will.  He  assented  to 
her  making  a  will  during  the  coverture,  and,  in  July,  1869,  she  made  it  in  a  form 

(»)  Affirming  7  Eng.  Rep.,  872.  (7  8  Hag.  Ec,  239. 
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which  affected  to  deal  with  all  the  three  sorts  of  property ;  iilt  there  was  do  proof 
that  be  actually  knew  or  had  assented  to  its  contents.  He  died  xn  November,  1 869.  She, 
alter  his  death,  declared  to  her  solicitor  her  adherence  to  her  will,  b'lt  she  did  not  re- 
execute  it     She  died  in  January,  1870 :  '  »     *** 

Held,  that  her  will  only  disposed  of  the  property  which  belonge'd«'W^her*for  her 
separate  use;  that  as  to  the  £14,000,  her  power  of  disposition  had  not'ad^fn;  that 
as  to  the  property  bequeathed  by  her  husoand,  she  had  n6  power  of  disposition  -fill 
after  his  death,  and  that  her  will  could  have  no  operation  on  that  property,  as  it  was 
made  before  her  title  to  that  property  existed ;  that  neither  his  assent,  nor  her  5i?b^' ' 
seouent  declaration  of  adherence,  had  given  validity  to  her  will ;  and  that  in  order 
to  be  valid  and  effectual  it  ought  to  have  been  duly  re-executed  aiter  his  death,  as  an 
original  will  is  required  to  be  executed  under  the  statute. 

This  was  an  appeal  against  an  order  of  Lord  Chancellor 
Selbome  and  the  Lords  Justices,  by  which  a  decree  of  Vice- 
Chancellor  Bacon  had  been  reversed. 

*In  the  year  1827  a  marriage  took  place  between  [581 
Henry  Dawes,  of  the  India  CivU  Service,  and  Maria  Noble,  of 
Cobham.  She  was  possessed  of  a  sum  of  £3,800  to  her  sepa- 
rate use.  A  marriage  settlement  was  executed,  by  which,  oe- 
sides  other  property,  two  sums  of  £4,000  and  £10,300,  then 
belonging  to  Miss  If  oble,  were  vested  in  trustees  on  trust  to 
permit  Mr.  Dawes  to  receive  the  interest  during  his  life,  then 
to  permit  Mrs.  Dawes,  if  she  should  survive  her  husband,  to 
receive  the  income  for  her  life,  then  for  the  children  of  the 
marriage,  but  in  case  there  should  be  no  child  who  should 
attain  a  vested  interest  then 

"  Upon  trust  for  the  said  Maria  Noble,  her  executors,  &c., 
in  case  she  shall  survive  the  said  Henry  Dawes,  her  intended 
husband ;  but  if  she  shall  die  in  his  lifetime,  then  from  and 
after  the  decease  of  the  said  Henry  Dawes,  upon  trust  for 
such  person  or  persons,  for  such  interest  or  interests,  and  for 
such  intents  and  purposes,  and  under  and  subject  to 
such  charges,  powers,  and  provisos  as  she,  the  said  Maria 
Noble,  notwithstanding  her  coverture,  by  her  last  will  and 
testament  in  writing,  in  the  nature  of,  or  purporting  to  be, 
her  last  will  and  testament,  or  any  codicil  or  codicils  thereto, 
to  be  signed  and  published  by  her  in  the  presence  of  two  or 
more  credible  witnesses,  shall,  at  any  time  or  times  after  the 
solemnization  of  the  said  intended  marriage  direct  or  ap- 
point, and  in  default  of  and  until  such  direction  or  appoint- 
ment, and  as  to  such  part  or  parts  of  the  premises  oi  which 
no  such  direction  or  appointment  shall  be  made,  or  as  the 
estate  or  interest  in  the  premises,  or  anj^  part  or  parts  there- 
of, to  which  no  such  direction  or  appointment  shall  extend, 
upon  trust  from  and  after  the  decease  of  the  said  Henry- 
Dawes,  for  such  person  or  persons  as  under  or  by  virtue  of 
the  statute  for  the  distribution  of  intestates'  effects  should 
or  would  at  the  time  of  the  decease  of  the  said  Maria  Noble 
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have  been^  entitled  to  her  personal  estate  as  her  next  of  kin 
in  case  she'^;iact-died  intestate  and  unmarried." 

The  DQSjTJ^e  took  place,  but  there  never  was  any  issue  of 
it.  WTrj'pawes  made  his  will  on  the  18th  of  August,  1857, 
gave* ^r  his  real  and  personal  estate  to  his  wife,  and  ap- 
^.•pcuilted  her  sole  executrix.  Mrs.  Dawes  and  her  husband 
/^'•>^re  much  attached  to  each  other,  and  she  made  her  will  in 
*".  his  lifetime,  on  the  20th  of  July,  1869.  They  went  together 
582]  to  the  solicitor's,  but  he  remained  *in  the  carriage 
while  she  went  into  the  solicitor's  office  for  the  purpose  of 
executing  the  will.  He  knew  of  the  purpose  of  her  visit, 
and  assented  to  it ;  but  there  was  no  evidence  to  show  that 
he  actually  knew  the  contents  of  her  will.  He  died  on  the 
17th  of  November,  1869.  The  wills  of  Mr.  and  Mrs.  Dawes 
were  never  altered.  After  her  husband's  death  she  some- 
times made  her  will  the  subject  of  conversation  with  the 
solicitor,  and  verbally  declared  her  adherence  to  it,  but  she 
never  formally  re-executed  or  republished  it. 

Mrs.  Dawes's  will  began  by  describing  herself  as  the  wife 
of  Henry  Dawes,  and  it  went  on  thus  :  *'  Whereas  I  am  en- 
titled as  my  separate  property  to  a  sum  of  £3,822  lis.  lid. 
Consolidated  £3  per  cent.  Annuities  standing  in  my  name  as 
the  wife  of  the  said  Henry  Dawes,  &c.  Now  in  exercise  of 
every  right  enabling  me  in  this  behalf  I  hereby  appoint"  the 
same  to  her  executor  and  executrix  on  the  trusts  therein- 
after mentioned.  She  then  recited  her  title  under  her 
father's  will  to  an  estate  of  freehold  in  Westmoreland,  which 
she  devised  to  her  husband  for  his  life,  and  the  will  pro- 
ceeded: "And  whereas  under  the  settlement  made  on  my 
marriage  with  my  said  husband  I  have  a  general  power  of 
disposition  after  the  death  of  mj  husband  in  the  event, 
which  has  happened,  of  there  being  no  child  of  the  mar- 
riage over  a  sum  of  £14,000  thereby  settled,  and  which  is  now 
secured  on  an  estate  at  Highbury,  &c.  Now  in  exercise  of 
the  said  power,  and  of  ever}^  other  power  enabling  me  in 
this  behalf,  I  do  hereby  appoint  and  bequeath  tlie  said  sum 
of  £14,000  to  my  executor  and  executrix  hereinafter  named, 
subject  to  the  interest  therein  of  my  said  husband  for  his 
life,  upon  trust  that  they  shall  stand  possessed  of  the  said 
sum  of  £14,000,  and  the  income  thereof,"  for  legacies  and 
annuities,  and  then,  after  specifying  these  legacies  and  an- 
nuities, the  will  proceeded  thus  :  ''And  as  to  all  the  residue 
of  my  real  and  personal  estate  which  I  shall  possess,  or  have 
power  to  dispose  of  at  the  time  of  my  decease,  I  appoint,  de- 
vise, and  bequeath  the  same,  subject  as  aforesaid,  unto  my 
said  niece,  Maria  AVillock,  spinster,  for  her  absolute  use  and 
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benefit."  Maria  Willock  was  the  niece  of  Mr.  Dawes,  was 
very  intimate  with  him  and  his  wife,  and  was  frequently 
staying  at  their  house.  Mrs.  Dawes  died  a  few  weeks  after 
her  husband.  Maria  Willock  and  a  Mr.  Phelps  *were  [583 
appointed  executrix  and  executor  of  Mr.  Dftwes'  will.  When 
the  will  was  propounded  for  probate,  a  caveat  was  entered 
by  William  If  oble,  as  one  of  the  next  of  kin  of  Mrs.  Dawes. 

Maria  Willock  and  Mr.  Phelps  delivered  a  declaration  in 
the  suit,  in  which  they  alleged  that  the  will  was  executed  on 
the  20th  of  July,  1869,  that  Maria  Dawes  was  then  the  wife 
of  Henry  Dawes,  who  assented  to  the  will,  and  to  the  dispo- 
sitions therein  contained,  and  never  recalled  his  assent 
thereto ;  that  after  his  death  she  expressed  her  adherence 
to  the  will  and  republished  it ;  that  it  was  never  revoked 
by  her ;  and  they  insisted  that  it  was  operative  to  pass  all 
her  real  and  personal  estate  at  the  time  of  her  death. 

Noble  filed  several  pleas  in  answer  to  this  declaration,  ad- 
mitting the  execution  of  the  wUl,  but  denying  the  other  alle- 
gations of  fact  therein  contained,  and  insisting  that  though 
it  might  have  been  assented  to  by  Henry  Dawes  during  his 
life,  his  death  rendered  such  assent  void,  and  he  denied  the 
validity  of  the  will  to  pass  the  property  therein  contained, 
except  such  as  had  belonged  to  Maria  Dawes  as  for  her  sepa- 
rate use. 

The  cause  was  heard  before  Lord  Penzance,  who  on  the 
9th  of  May,  1871,  pronounced  for  the  will,  and  found  that 
the  sum  of  £3,822  11^.  lid.  was  the  separate  property  of 
Maria  Dawes,  and  was  well  disposed  or  by  her  will ;  that 
her  husband  assented  to  her  making  a  will,  and  knew  that 
she  had  made  the  will ;  that  it  was  not  proved  that  the  hus- 
band knew  of  its  contents,  and  that  Maria  Dawes,  after  she 
became  a  widow,  intended  to  adhere  to  the  will,  and  that  it 
should  have  effect  and  operation  as  her  will. 

On  the  4th  of  August,  1871,  his  Lordship  granted  probate 
limited  to  the  administration  of  all  such  personal  estate  as 
she,  the  said  Maria  Dawes,  by  virtue  of  the  powers  and  au- 
thorities, if  any,  given  to  or  vested  in  her  by  the  settlement 
of  the  27th  of  April,  1827,  or  by  virtue  of  all  and  every 
other  powers  and  authorities,  or  by  virtue  of  any  law  or 
statute  her  in  any  way  enabling,  had  power  to  appoint  or 
dispose  of  by  her  will,  and  had  by  her  will  appomted  and 
disposed  of  accordingly,  but  no  farther  or  otherwise  ('). 

His  Lordship  also  made  a  grant  of  administration  ccetero- 
rum  to  *Noble,  in  order  to  enable  him,  if  necessary,  [584 

(»)  Norn.  Koblc  V.  PMpi  and  Willock,  Law  Rep.,  2  P.  A  D.,  2Y6. 
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to  raise  the  question  on  the  validity  of  the  will  in  the  Court  of 
Chancery. 

Noble  and  the  other  next  of  kind  filed  their  bill  in  chan- 
cery on  the  31st  of  October,  1871,  against  the  appellant 
Maria  Willock  and  other  necessary  parties,  and  thereby 

£  rayed  for  declarations  that  the  general  personal  estate  of 
[rs.  Dawes  (other  than  her  separate  estate  of  £3,822  11^. 
lid.)  and  the  £14,000  were  undisposed  of.  Answers  were 
put  in,  the  evidence  given  in  the  Probate  Court  was  taken  as 
read,  and  the  cause  was  heard  before  Vice-Chancellor  Bacon, 
who,  on  the-  30th  of  January,  1873,  made  a  decree  dismissing 
the  bill  with  costs.  The  case  was  re-heard,  on  appeal,,  by 
Lord  Chancellor  Selborne  and  the  Lords  Justices,  who  or- 
dered the  decree  of  Vice-Chancellor  Bacon  to  be  discharged, 
and  granted  the  relief  prayed  by  the  bill  (*). 

This  appeal  wa&  then  brought. 

Mr.  jE.  E.  Kay,  Q.C.,  and  Mr.  Chitty,  Q.C.  (Mr.  A.  T. 
Watson  was  with  them),  for  the  appellant :  The  effect  of 
the  24th  section  of  the  Wills  Act  (1  V  ict.  c.  26)  is  to  pass  all 
the  personal  property  which  a  testator  may  possess  or  be  en- 
titled to  at  the  time  of  death.  That  provision  must  be  ex- 
tended to  the  case  of  the  will  of  a  married  woman  possessing 
the  power  to  make  a  will.  So  that,  if  she  made  a  will  as  to 
property  which  at  the  date  of  the  will  she  had  not  the  power 
to  dispose  of,  but  she  afterwards  acquired  the  power  to  dis- 
pose of,  her  wUl  would  be  effectual  as  to  that  property. 
And  by  the  27th  section  of  the  Wills  Act  a  general  disposi- 
tion of  property  affects  all  that  a  testator  has  the  power 
to  dispose  of.  There  is  a  general  disposition  here,  and  the 
will  speaks  from  the  time  of  the  death  of  the  testatrix.  The 
words  of  this  will  are  exactly  adapted  to  the  provisions  of 
the  statute.  The  will  describes  the  two  circumstances  which, 
under  the  settlement,  gave  her  the  right  of  disposition, 
namely,  the  d§ath  of  her  husband  and  the  absence  of  chil- 
dren, and  the  will  itself  must  be  taken  as  if  made  when  she 
had  full  power  to  dispose  of  the  property.  In  every  way 
the  will  must  be  treated  as  valid  to  affect  all  the  property 
to  which  she  had  become  entitled  before  her  own  deatli. 
It  therefore  affected  the  property  bequeathed  by  her  hus- 
585]  band  and  *the  settled  property,  the  £14,300.  So 
far  as  the  terms  of  the  settlement  and  of  the  will  were  con- 
cerned, her  right  and  power  were  complete,  and  the  validity 
of  the  will  itself  w^s  undoubted.  But  then  it  was  said  that 
she  had  not  by  law  the  power  to  do  what  she  had  done. 
There  was  no  force  in  that  objection.     The  8th  section  of  the 

(')  Law  Hep.,  8  Cli.  App.,  7T8. 
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Wills  Act  said  that  a  married  woman  should  only  Tiave  such 
power  to  dispose  by  will  as  she  possessed  before  the  passing 
of  that  act.  What  was  that  power?  She  could  not  dispose 
of  land  :  she  was  forbidden  to  do  that  by  statute  of  Henry 
VIII.,  but  that  was  the  only  statutory  restriction  upon  her. 
The  reason  why  she  could  not  dispose  of  personal  property, 
except  .such  as  was  specially  made  subject  to  her  separate 
use,  or  specially  subjected  to  her  power  of  appointment, 
was  that  the  law  assumed  all  her  personal  property  to  be- 
long to  her  husband ;  and  so  there  was  nothing  on  which 
her  will  could  operate.  But  if  her  husband  gave  his  assent 
to  her  making  her  will  as  to  any  property  as  to  which  he 
had  a  title,  she  could  do  so,  and  her  will  would  be  opera- 
tive. That  had  happened  here.  The  husband  had  given 
his  assent  to  her  maKing  a  will,  he  accompanied  her  to  the 
solicitor  when  she  made  it,  and  though  it  was  not  absolutely 
proved  that  he  distinctly  knew  of  the  contents  of  the  will, 
there  could  be  no  rational  doubt  that  he  did  so,  and  ap- 
proved of  them ;  his  own  niece,  who  was  on  terms  of  tne 
greatest  intimacy  with  both  husband  and  wife,  being  the  fa- 
vored legatee.  The  wife's  will  was  made  not  long  before  his 
death,  and  he  never  expressed  any  objection  to  it,  but  showed  • 
his  entire  reliance  on  and  agreement  with  his  wife  by  leaving 
unaltered  a  will  which,  twelve  years  before  that  time,  he  had 
made  in  her  favor,  giving  her  everything  he  possessed.  The 
evidence  as  to  his  assent  was  complete. 

Putting  the  24th  and  the  27th  sections  of  the  Wills  Act  to- 
gether, it  is  clear  that  this  will  must  be  construed  as  speak- 
ing from  the  death  of  the  testatrix,  and  as  she  then  had  f  uTl 
power  to  dispose  of  all  the  subjects  mentioned  in  it,  it  must 
also  be  treated  as  operating  as  a  general  appointment  upon 
all  the  property  over  which,  at  the  time  of  her  death,  she 
had  the  right  of  disposition.  That  was  all  the  property  pos- 
sessed by  her  in  ner  own  separate  right,  or  through  the 
settlement,  or  under  the  will  of^her  husband. 

Her  will  itself,  duly  executed,  was  not  c[uestioned  as  to 
the  separate  *property.  To  that  extent  it  was  un-  [586 
doubtedly  a  §ood  will ;  it  was  valid  when  made.  But  if  it 
was  a  good  will,  then  the  only  question  that  could  be  raised 
upon  it  was  one  of  construction  ;  whether  it  so  described  the 
property  and  the  persons  mentioned  in  it  as  to  constitute  an 
effective  disposition  of  that  property  to  those  persons  ?  There 
could  be  no  doubt  that  it  did  so,  because,  being  valid  when 
made,  containing  a  general  disposition  of  the  property,  and 
speaking  from  tne  time  of  the  death  of  the  testatrix,  it  must 
have  effect  over  all  the  property  as  to  which  she  at  her 
13  Eng.  Rep.  14 
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death,  possessed  a  disposing  power,  whether  by  way  of  ap- 
pointment or  will. 

Then  as  to  republication :  If  that  is  necessary  in  a  case  of 
this  kind,  there  is  snflScient  proof  on  that  subject.  It  is  in 
evidence  here  that  the  testatrix,  after  her  husband's  death, 
consulted  her  solicitor,  and  declared  to  him  tliat  she  adhered 
to  the  will  she  had  made.  That  sulBciently  validates  the 
will,  for  there  is  nothing  in  the  statute  which  requires  a  par- 
ticular form  of  publication,  or  even  requires  republication. 
And  yet  the  statute  clearly  contemplated  the  case  of  a  will 
made  long  before  death,  and  expressly  enacted  that  such  a 
will  should  be  taken  to  speak  as  from  the  time  of  the  death. 
The  statute,  therefore,  contemplated  changes  in  circum- 
stances and  in  property  between  the  time  of  making  the  will 
and  the  time  of  death  ;  and  still,  though  such  changes  might 
occur,  it  did  not  recjuire  republication. 

[Swinburn  on  Wills  T),  Morwan  v.  Thompson  ('),  Stevens 
V.  Bagwell  {*),  ScamTnellv.  Wilkinson  {^\  Thomas  v,  Jones  {^\ 
Price  V.  ParJcer  ('),  Miller  v.  Brown  ('),  Duke  of  Marl- 
borough V.  Oodolphin  ("),  Hodsden  v.  Lloyd  (•),  Dingwell  v. 
Askew  ("),  and  Clough  v.  Clough  ("),  were  referred  to.] 
•  Mr.  F^ry^  Q.C.,  and  Mr.  Jackson^  Q.C.  (Mr.  Bevir  was 
with  them),  for  the  respondents :  It  cannot  be  denied  that 
587]  under  the  old  law  no  married  woman  *could  make  a 
will  of  personalty  not  settled  to  her  separate  use  without 
her  husband's  assent.  That  assent  was  required  to  the  ex- 
tent, not  only  of  making  the  will,  but  to  that  of  agreeing  to 
its  contents.  .  There  is  no  evidence  of  anv  such  assent  in  this 
case.  There  is  no  proof  of  more  than  that  the  husband  as- 
sented to  his  wife  making  some  will ;  there  is  nothing  what- 
ever to  show  that  he  was  aware  of  its  contents  and  assented 
to  them.  On  that  part  of  the  case,  therefore,  the  claim  of 
the  appellant  must  fail.  And  as  to  the  settled  property,  it 
is  clear  that  no  power  to  dispose  of  it  arose  to  the  wife,  as 
she  did  not  die  before  her  husband. 

Then  as  to  the  validity  of  the  will  under  the  statute,  1 
Vict.  c.  26:  That  statute  gave  the  wife  no  new  power  to 
make  a  will;  it  declared,  and  that,  too,  in  negative  terms 
(sect.  8),  that  "no  will  made  by  a  married  woman  shall  be 
valid,  except  such  a  will  as  might  have  been  made  by  a 
married  woman  before  the  passing  of  this  act."     Her  capac- 

O  Part  2,  8.  9.  (•)  16  Sim.,  198  ;  17  L.  J.  (Ck),  398. 

(»)  8  Hag.  Ec.  Rep.,  239.  (')  2  Hag.  Ec.  Rep.,  209. 

(»)  16  Ves.,  139.  O  1  Ves.,  61. 

{*)  2  EaHt,  552.  O  2  Bro.  C.  C,  634. 

(^)  2  J.  &  H.,  468  ;  on  appeal,  1  De  G.,  ('»)  1  C.)X.  427. 

J.  tfe  S.,  G3.  '  (")  3  My.  A  K.,  290. 
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ity  to  make  a  will  was  therefore  in  no  way  enlarged,  it  re- 
mained precisely  as  before,  and  all  the  old  restrictions  were 
still  applicable.  First  of  all  the  assent  of  the  husband  was 
necessary.  Here  there  had  not  been  the  proper  assent  of 
the  husoand,  for  it  only  extended  to  the  making  of  a  will, 
but  not  to  the  making  of  this  will,  and  consequently  the 
only  property  on  which  Mrs.  Dawes's  will  could  operate 
was  tnat  which  belonged  to  her  for  her  separate  use,  and 
over  which  she' had  a  disposinff  power  as  if  she  had  been  an 
unmarried  woman.  She  could  not  dispose  of  property  in 
which,  at  that  moment,  her  husband  had  a  clear  and  settled 
interest,  for  even  if  he  gave  his  assent  to  such  a  disposition 
of  it,  he  might  afterwards  revoke  his  assent  and  then  her 
will  would  be  valueless ;  neither  could  she  dispose,  by  an- 
ticipation, of  property  absolutely  belonging  to  him,  and  to 
which  she  could  only  become  entitled  by  the  provisions  of 
his  will,  and  over  which,  therefore,  she  could  have  no  dis- 
posing power  till  after  his  death.  She  could  only  do  these 
things  by  a  will  du^jr  executed  after  his  death  and  when  the 
propertjr  had  become  legally  vested  in  her.  The  mere 
declaration  that  she  adhered  to  a  will  made  during  cover- 
ture, in  anticipation  of  what  she  might  become  entitled  to, 
could  not  have  the  effect  of  a  disposition  made  after  his 
death,  and  could  not  make  valid  and  operative  a  will  which, 
till  after  her  coverture  had  ceased,  was  invalid  and  inopera- 
tive. She  must  ^formally  republish  and  re-execute  [588 
her  will,  and  the  only  effectual  way  to  do  that  was  to  ex- 
ecute it  as  an  original  will  executed  under  the  terms  of  the 
Wills  Act.  It  is  true  that  the  statute  may  be  taken  to  have 
contemplated  additions  to  and  changes  in  the  property  of  a 
testator,  but  has  not  required  him,  in  terms,  to  republish  his 
will.  But  that  only  applies  to  cases  where  the  property  has 
been  validly  disposed  of  by  the  will  when  made.  As  to 
such  wills,  but  as  to  such  alone,  they  are  made  to  speak 
from  the  time  of  the  testator's  death.  Here  that  was  not 
the  case.  The  only  property  validly  disposed  of  was  the 
separate  estate  of  the  wife ;  the  property  which  required  the 
husband's  assent  was  not  so  disposed  of,  nor  was  the  prop- 
erty which  was  entirely  his,  and  which  he  bequeathed  to 
his  wife  by  his  will.  As  to  these  sorts  of  property  the  will 
required  to  be  executed  after  the  death  of  the  husband  and 
in  the  form  provided  by  the  statute. 

[Blackstone(*),  Bum("),  Sugden  on  Powers  ('),  Henly  v. 

0)  Book  II..  c.  23.  («)  Ecc.  Law.  tit.  "  Wille." 

(»)  8th  ed.,  ch.  V,  s.  7. 
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Philips  O,  In  the  Goods  of  Rebecca  Smith  ("),  Anonymous  ('), 
Price  V.  Par  Jeer  X)',  and  TrimmeU  v.  FelH^)  were  cited,  and 
the  authorities  referred  to  on  the  other  side  were  com- 
mented on.] 

Mr.  Kay  replied:  It  was  not  the  intention  of  the  statute 
that  in  such  a  case  as  this  formal  re-execution  of  the  will 
should  be  required. 

March  18.  The  Lord  Chancellor  (Lord  Cairns) :  My 
Lords,  this  appeal  was  heard  by  your  Lordships  some  time 
since,  when  your  Lordships  had  every  assistance  in  consid- 
ering the  case  which  could  be  rendered  by  the  most  able 
arguments  on  behalf  of  the  appellant  and  of  the  respon- 
dents. 

My  Lords,  the  question  raised  by  this  appeal  is  as  to  what 
property  of  Mrs.  Dawes,  a  widow  who  died  on  the  2d  of 
January,  1870,  passed  under  a  will  made  by  her  while  she 
was  a  married  woman. 

Mrs.  Dawes  had  property  of  various  kinds  at  her  death. 
589]  She  *was  entitled  to  £3,822  lis.  l\d.  consols  standing 
in  her  name  for  her  separate  use,  and  it  is  admitted  that 
this  was  well  bequeathed  by  and  passed  uijder  her  will.  She 
was  farther  entitled  to  a  fee  simple  estate  which  she  had  a 
power  of  appointing,  and  it  is  admitted  as  to  this  also  that 
it  was  effectually  appointed  or  devised  by  her  will.  Bevond 
this  there  were  two  sums  amounting  to  £14,300,  which,  by 
Mrs.  Dawes's  marriage  settlement,  were  settled  upon  trust 
for  Mrs.  Dawes  absolutely,  if  she  should  suiTive  Henry 
Dawes,  her  husband ;  but  if  she  should  die  in  his  lifetime, 
then  after  the  decease  of  Henry  Dawes  for  such  persons  as 
Mrs.  Dawes,  notwithstanding  her  coverture,  should  by  her 
last  will  and  testament  appoint,  and  in  default  of  appoint- 
ment, for  her  next  of  kin.  This  fund  she  professed  to 
appoint  by  her  will ;  but  inasmuch  as  the  power  was  only 
to  meet  the  case  of  her  dying  in  the  lifetime  of  her  husband, 
it  is  clear  that  the  power  never  arose,  and  her  will,  as  an 
exercise  of  the  power,  could  not  be  effectual.  At  the  time 
of  her  death,  however,  she  was,  under  the  terms  of  the  set- 
tlement which  I  have  read,  entitled  to  this  fund  as  her 
absolute  property,  and  she  was  farther  entitled  to  consider- 
able property  which  had  been  left  to  her  by  her  husband. 
Now  m  her  will,  already  made  by  her  during  her  coverture, 
is  contained  a  residuary  clause  in  these  words:  ''And  as 
to  all  the  residue  of  my  real  and  personal  estate  which  I 

Q)  2  Atk.,49.  {*)  16  Sim.,  198. 

(«)  27  L.  J.  (P.  A  D.).  39.  O  16  Beav.,  6a7. 
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shall  possess  or  liave  power  to  dispose  of  at  the  time  of  my 
decease,  I  appoint,  devise,  and  bequeath  the  same,  subject 
as  aforesaid,  unto  my  said  niece  Maria  Willock,  spinster, 
for  her  absolute  use  and  benefit."  And  the  question  is 
whether  this  residuary  gift,  made  during  coverture,  was 
effectual  to  dispose  of  the  £14,300  and  of  the  property  which 
came  to  her  from  her  husband.  The  Court  of  Appeal  in 
Chancery  has  decided  in  the  negative,  and  in  that  decision 
I  entirely  concur. 

Before  the  Wills  Act  a  married  woman  was,  as  a  general 
rule,  incapable  of  making  a  will.  Her  will  of  land  was 
declared  void  by  statute.  Her  will  of  personalty  was  equally 
invalid,  not  merely  because  marriage  was  a  gift  of  her  per- 
sonalty to  her  husband,  but  because  in  the  eye  of  the  law 
the  wife  had  no  existence  separate  from  her  husband,  and 
no  separate  disposing  or  contracting  power.  On  this  gen- 
eral rule  some  modifications  were  engrafted.  A  married 
woman  who  was  an  executrix  had,  as  such,  power  to 
*make  a  will  and  to  appoint  an  executor  for  the  pur-  [590 
pose  of  continuing  the  representation  to  the  original  testator ; 
a  married  woman  might  make  a  will  with  the  consent  of  her 
husband ;  a  married  woman  might  make  a  will  in  the  ex- 
ercise of  a  power ;  and  a  married  woman  might  make  a  will 
disposing  of  her  separate  estate  or  its  savings. 

In  this  state  of  things  the  Wills  Act  was  passed,  and  it 
provided  by  sect.  8  that  no  will  made  by  any  married 
woman  should  be  valid  except  such  a  will  as  might  have 
been  made  by  a  married  woman  before  the  passing  of  the 
act.  This  section  appears  to  me  to  have  left  the  capacity 
of  a  married  woman  to  make  a  will  exactly  as  it  stood 
before  the  act.  It  confers  no  new  capacity  to  make  a  will. 
Where  the  will  of  a  married  woman  would  have  been  valid 
before  the  act  it  leaves  it  valid  still,  provided  the  formalities 
prescribed  by  the  act  are  conaplied  with  ;  and  in  such  case, 
to  use  the  words  of  Lord  Westbury  in  Thomas  v.  Jones  (*), 
"the  married  woman  acquires  4io  enlarged  capacity  from 
the  statute,  although  her  testamentary  instrument  or  will, 
when  made,  may  have  the  benefit  of  more  liberal  rules  of 
interpretation." 

Applying  these  observations  to  the  present  case,  under 
what  class  of  testamentary  dispositions  competent  to  a  mar- 
ried woman  before  the  Wills  Act  is  the  present  will  to  be 
brought?  I  put  aside  the  case  of  a  will  oy  a  married  wo- 
man executrix  as  inapplicable.  Is  it  a  will  by  a  married 
woman  disposing  of  her  separate  estate  %    But  so  far  as  it 

(>)  1  De  G.  J.  <&  S.,  82. 
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disposes  of  separate  estate,  effect  has  been  ^iven  to  it,  and 
no  question  arises.  Is  it  a  will  made  in  exercise  of  a  power  i 
I  liave  already  said  that,  Mrs.  Dawes  having  survived  her 
husband,  the  power  never  arose ;  and  for  this,  if  authority 
is  wanting,  the  cases  of  Price  v.  Parker  (*),  and  TrimmeU  v. 
JP^ell  C"),  are  authorities.  Is  it  a  will  made  with  consent  of 
her  husband  ?  It  is  found  as  a  fact  in  the  case,  that  although 
her  husband  assented  to  Mrs.  Dawes  making  a  will,  and 
knew  she  had  made  a  will,  it  is  not  proved  that  he  knew 
the  contents  of  the  vidll.  But  without  a  knowledge  of  the 
contents  of  the  will,  the  will  could  not  be  said  to  be  made 
with  the  husband's  assent ;  for  an  assent  to  making  a  will, 
or  knowledge  that  a  will  had  been  made,  would  be  quite 
591]  ^consistent  with  the  belief  of  the  husband  that  the  will 
was  a  dispositioB  of  separate  property,  or  the  execution  of 
a  power,  neither  of  which  acts  he  could  have  objected  to. 
But,  moreover,  it  is  to  be  observed  that  Mr.  Dawes,  the 
husband,  died  before  his  wife,  and  it  is  in  reality  the  sanc- 
tion of  a  husband  surviving  his  wife,  given  to  her  will  bv 
withdrawing  his  claim  to  administration,  which  gives  valia- 
ity  to  her  will,  and  where  he  does  not  survive  her,  her  per- 
sonal property  in  possession  would  be  accounted  as  his 
property,  and  would  pass  to  his  representative. 

I  arrive,  therefore,  my  Lords,  at  the  conclusion  that  the 
will  of  Mrs.  Dawes  in  this  case  is  efficacious  only  as  a  dis- 
position of  her  separate  property,  and  that  the  trust  fund  of 
£14,300,  and  the  property  which  she  acquired  under  her 
husband's  will,  are  not  included  in  or  disposed  of  by  her  will. 

My  Lords,  it  was  suggested  that  Mrs.  JDawes  after  she  be- 
came a  widow  intended  to  adhere  to  her  will,  and  intended 
that  the  same  should  operate  and  have  effect  as  her  last  will 
and  testament,  and  it  was  suggested  that  by  this  doctrine  of 
adherence  some  greater  effect  might  be  given  to  her  will. 
But,  whatever  may  have  been  the  view  taken  of  this  doctrine 
before  the  Wills  Act,  as  to  personalty,  it  is  clear  it  can  have 
no  application  since  the  act^  and  that  nothing  can  give  fresh 
efficacy,  after  coverture,  to  the  will  of  a  married  woman 
made  during  coverture,  short  of  a  republication  of  the  will. 

I  have  only  to  add,  my  Lords,  that  two  cases  were  referred 
to  which  were  supposed  to  show  that  the  will  of  a  married 
woman  might  have  some  greater  force  than  that  which  I 
have  assigned  to  it,  and  in  particular  th^t  it  might  carry 
property  acquired  by  her  after  the  marriage.  One  of  these, 
reported  as  Scammell  v.  Wilkinson  (*),  and  again  under  the 

(»)  15  Sim.,  198.  («)  16  Beav.,  687. 
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name  of  Stevens  v.  Bagwell  (*)  has  been  so  fully  examined 
and  explained  by  the  Lord  Chancellor  on  the  hearing  of  the 
present  case  in  the  Court  of  Appeal  in  Chancery,  that  I  do 
not  think  it  necessary  to  repeat  liis  observations  upon  it. 

With  regard  to  the  other  case  of  Morwan  v.  Thompson  ('), ' 
I  observe  that  this  was  a  cause  of  proving  the  will  of  Mrs. 
Robinson.  The  will  was  dated  on  the  27th  of  June,  1807, 
and  was  made  ^during  coverture,  in  virture  of  certain  [592 
powers  vested  in  her  under  a  bond,  executed  by  her  husband 
m  contemplation  of  marriage.  The  will  contained  no  ap- 
pointment of  executor  nor  residuary  legatee  ;  and  was  not 
republished  after  the  husband's  death  ;  it  was  propounded 
by  a  legatee  and  opposed  by  a  second  cousin,  one  of  the 
next  of  kin.  The  substance  of  the  allegatioYi  is  set  forth  in 
the  judgment.  The  judgment  states:  ''This  allegation 
pleads  in  substance  that  Dorothy  Robinson,  the  deceased, 
married  in  1785  William  Robinson,  who  died  in  1819  ;  she 
suiTived  her  husband  about  a  year,  and  died  on  the  18th  of 
February,  1820,  leaving  some  second  cousins,  of  whom 
Robert  Morwan  is  one  ;  that  a  settlement  was  executed  be- 
fore her  marriage,  giving  her  the  power  to  dispose  of  £700. 
This  settlement  is  in  effect  that  '  if  the  wife  dies  before  the 
husband  the  sum  of  £700  is  to  be  paid,  on  his  death,  to  such 

Sersons  as  she  hy  will,  notwithstanding  covei-ture,  shall 
irect :  if  she  survives  him  then  the  £700  are  to  be  paid  to 
her  to  be  disposed  of  at  her  will  and  pleasure.'  So  that 
there  were  two  events  contemplated — in  tne  one,  of  her  hus- 
band's surviving,  she. might  dispose  of  this  money  by  will ; 
in  the  other,  of  ner  surviving  him,  the  money  would  become 
her  property  absolutely.  The  allegation  farther  pleads  '  that 
the  deceased  intending  to  dispose  of  all  property  to  which 
she  was  entitled  under  the  bond  of  her  husband  dated  the 
4th  of  April,  1786,  and  of  all  other  estate  and  effects  over 
which  she  had  a  power  of  disposition,  executed  a  will  on  the 
27th  of  June,  1807.'  By  that  will  she  provided  for  the  dis- 
position of  this  money  after  the  death  of  her  husband  :  she 
gave  him  the  £700  for  life,  but  after  his  death  she  bequeathed 
over  certain  legacies.  The  allegation  then  proceeds  'that 
her  husband  by  his  will  dated  in  April,  1816,' "  (that  was 
nine  years  after  the  wife's  will)  ''added  to  his  wife's  provi- 
sion Dy  directing  that  the  annuity  of  £25  secured  to  her  by 
marriage  settlement  was  to  be  increased  to  £50  ('as  she  had 
disposed  of  her  principal  money  by  the  will')  to  be  paid 
from  the  time  of  nis  decease  to  his  daughter  Alice  and  her  • 
husband  for  the  maintenance  of  the  deceased  if  she  con- 

(»)  16  Ves.,  189.  («)  8  Hag.  Ec.  Rep.,  289. 
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tinues  to  reside  with  them,  or  more  at  the  discretion  of  his 
trustees." 

My  Lords,  before  I  proceed  to  read  to  your  Lordships  the 
main  part  of  the  judgment,  which  is  very  short,  I  pause  for 
593]  the  purpose  *of  saying  that  the  ultimate  determination 
of  that  case  was  this.  It  is  given  in  a  note  at  the  end :  "It 
having  been  agreed  between  the  parties  that  the  case  should 
be  determined  by  the  admission  or  rejection  of  the  allegation 
the  suit  here  dropped,"  that  is  to  say,  as  a  contentious  suit  it 
dropped,  "and  administration  (with  the  will  annexed) 
limited  to  the  property  of  which  the  deceased  had  a  right  to 
dispose,  and  had  disposed  of  by  her  will."  That* is  the 
form  of  the  administration.  Although  I  am  going  to  read 
the  remainder  of  the  judgment,  I  will  ask  your  Lordships 
to  observe  that  anything  that  was  there  said  was  extra-judi- 
cial, because,  the  administration  being  limited  to  the  prop- 
erty which  the  deceased  had  a  right  to  dispose  of  by  her 
will,  the  question  of  what  she  had  a  right  to  dispose  of  by 
her  will  would  fall  to  be  determined,  not  in  an  ecclesiastical 
court,  but  elsewhere,  and  therefore  in  point  of  fact  could  not 
be  determined  by  anything  that  was  done  in  that  suit. 

The  learned  judge  continues:  "Here,  then,  the  husband 
provides  for  his  wife,  the  deceased,  surviving  him  ;  he  re- 
cognizes her  will  as  having  disposed  of  the  £700,  and  he 
seems  to  refer  to  what  is  pleaded  to  have  been  her  then  state 
of  incapacity,  for  the  allegation  sets  forth  '  that  the  deceased 
for  several  years  before  the  death  of  her  husband  was  in  a 
state  of  imbecility,  and  was  incapable  of  recognizing  the 
will  after  his  death.'  Why,  then,  is  the  fact,  that  she  sur- 
vived her  husband,  to  revoke  that  will  ?  There  is  no  change 
of  condition ;  she  was  testable  when  she  made  the  will 
and  when  she  died,  both  under  the  settlement  and  under  her 
husband's  will."  Now,  my  Lords,  if  those  expressions  are 
correctly  reported,  there  is  in  them  very  •  serious  error. 
Testable  under  the  settlement  she  clearly  was  not,  in  the 
absolute  sense  of  the  term.  She  had  a  power  under  the 
settlement,  but  a  power  arising  only  in  one  event — ^in  the 
event  of  her  dying  before  her  husband.  In  that  event  she 
had  the  power  given  to  her  Qust  as  in  the  present  case)  of 
disposing  of  the  £700  appointed  by  her  will.  Testable  under 
her  husband's  will  she  undoubtedly  could  not  have  been; 
because  her  own  will  was  made  nine  years  before  her  hus- 
band's.  The  expressions,  therefore,  may  possibly  be  inac- 
curately reported,  but  if  accurately  reported,  are  themselves 
entirely  inaccurate.  "  She  was  testable  when  she  made  the 
594]  will  *and  when  she  died,  both  under  the  settlement 
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and  under  her  husband's  will,  there  is  no  alteration  of  cir- 
cumstances from  which  and  intention  to  revoke  can  be  pre- 
sumed. She  has  provided  for  the  death  of  her  husband  ;  it 
is  in  the  event  of  his  death  that  the  legacies  are  given.  Iiv 
his  lifetime  she  had  the  power  of  disposing  of  the  £700  not- 
withstanding coverture'^  (that  was  a  power  only  to  take 
effect  if  she  predeceased  her  husband)  "  on  her  surviving 
him  the  sum  of  £700  was  absolutely  vested  in  her  and  be- 
came her  property  disposable  at  her  pleasure,  and  her  will 
having  disposed  of  it  m  the  event  of  the  husband's  death,  I 
can  see  no  reason  nor  principle  why  the  will  should  become 
invalid  or  be  revoked.  There  is  no  rule  of  law  of  which  I 
am  aware  that  holds  a  will  validly  made  during  coverture 
to  become  invalid  merely  by  reason  of  the  husband's  death. 
The  words  "validly  made"  assume  the  whole  question. 
The  learned  judge  goes  on  thus :  "  The  case  of  Stevens  v. 
Bagwell  (*)  cited  in  the  argument  for  the  next  of  kin  is,  as 
far  as  it  goes,  directly  the  other  way,  for  there  the  will  was 
made  during  coverture,  and  the  husband  died  before  the 
wife,  yet  the  will  was  valid."  My  Lords,  as  I  have  said,  I 
will  not  go  into  the  case  of  Stevens  v.  Bagwell  (*),  for  it  is 
fully  explained  in  the  judgment  of  the  Lord  Chancellor,  in 
the  court  below,  how  entirely  inapplicable  that  case  is  to 
establish  such  a  proposition.  Finally  the  learned  judge  is 
reported  as  saying  :  *'  Where  a  will  is  made  before  marriage, 
and  the  wife  survives  the  husband,  in  order  to  rendei*  sucn  a 
will  valid,  there  must  be  something  of  a  republication,  be- 
cause there  the  intermediate  marriage  has  revoked  the  will, 
and  has  transferred  all  the  property.  That  is  an  intelligible 
principle.  So  a  will  made  during  coverture,  where  there  is 
no  power  uader  settlement  to  make  a  will,  but  a  mere  revo- 
cable assent  on  the  part  of  the  husband  to  her  disposing  of 
her  chattels  real  or  clioses  in  action,  and  property  acquired 
after  his  death,  may  require  something  in  the  nature  of  a 
republication,  because  she  was  not  testable  when  the  will 
was  made,  and  she  could  derive  no  power  from  him  beyond 
the  extent  of  his  interest  in  the  effects  of  which  her  will 
purports  to  dispose ;  but  in  the  present  case  I  can  see  no 
principle  or  presumption  *of  law  on  which  this  will  [595 
was  revoked,  and  on  the  ground  already  stated  I  am  of 
opinion  that  it  remained  valid  after  the  husband's  death, 
and  I  therefore  admit  the  allegation." 

My  Lords,  if  that  is  to  be  taken*  as  an  authority,  upon 
those  loose  or  loosely  reported  expressions,  which  I  have 
read,  any  married  woman  who,  during  coverture,  has  a 
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power  which  she  may  validly  exercise,  but  a  power  to  arise 
and  take  effect  only  in  the  event  of  her  dying  before  her 
husband,  and  pretends  to  exercise  that  power,  may  have  it 
^said  afterwards  that  because  she  did  so,  owing  to  the  con- 
tingency I  have  mentioned,  she  was  therefore  to  all  intents, 
and  purposes  testable,  and  could  make  a  will  which  would 
carry  property  belonging  to  her  after  marriage :  I  can  only 
say  that  Imust  express  a  respectful  dissent  from  that  prop- 
osition ;  but  I  cannot  believe  that  that  was  meant  to  be 
laid  down  by  the  learned  judge,  and  certainly  the  adminis- 
'  tration  granted  was  limited  to  that  which  she  could  validly 
•dispose  of  as  a  married  woman,  and  no  question  pf  the  kind 
supposed  was  actually  decided. 

My  Lords,  I  am  of  opinion  that  the  decision  of  the  Court 
of  Appeal  in  Chancery  in  this  case  was  correct,  and  I  move 
your  Lordships  that  the  appeal  be  dismissed  with  costs. 

Lord  Chelmsford  :  My  Lords,  the  question  to  be  deter- 
mined upon  this  appeal  is  whether,  upon  the  true  construc- 
tion of  the  Wills  Act  (1  Vict,  c.  26)  the  will  of  Mrs.  Dawes, 
executed  during  her  coverture,  was  effectual  to  pass  personal 
property  which  came  to  her  under  her  husband  s  will.  Mrs. 
Dawes  was  entitled  to  a  sum  of  £3,822  lis,  lid.,  admitted 
to  be  her  separate  property,  upon  which  of  course  no  ques- 
tion arises.  By  her  marriage  settlement  she  had,  in  the 
event  of  her  dying  in  her  husband's  lifetime,  a  general 
power  of  appointment  over  a  sum  of  £14,300.  Mr.  Dawes, 
the  husband,  died  17th  November,  1869,  having  by  his  will, 
made  so  long  before  as  1857,  given  all  his  real  and  personal 
estate  to  his  wife  absolutely,  and  appointed  her  sole  execu- 
trix. 

Mrs.  Dawes,  by  her  will,  made  in  July,  1869  (a  few  months, 
before  her  husband's  death),  after  referring  to  her  power  of 
appointment  of  the  £14,300,  and  charging  certain  legacies 
upon  it,  appointed,  devised,  and  bequeathed  the  residue  of 
5961  her  real  and  ^personal  estate  to  the  appellant,  her  hus- 
band's  niece.  Vice-Chancellor  Bacon  held  that  upon  the 
proper  construction  of  the  Wills  Act,  the  will  of  Mrs.  Dawes 
was  valid,  and  operative  to  pass  the  whole  of  her  personal 
estate.  The  Lord  Chancellor  and  the  Lords  Justices  re- 
versed this  decree,  and  held  that  the  general  personal  estate 
©f  Mrs.  Dawes  was  not  effectually  disposed  of  by  her  will, 
and  that  it  was  distributable  amongst  her  next  of  kin. 

In  the  consideration  of  the  question  it  is  necessary  to  bear 
in  mind  wliat  was  the  testamentary  capacity  of  a  married 
woman  before  the  passing  of  the  Wills  Act.  The  learned 
counsel  for  the  appellant  said  that  the  disability  of  a  mar- 
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ried  woman  to  make  a  will  existed  only  with  respect  to  real 
estate,  by  reason  of  the  statute  of  Henry  VIII.,  that  as  to 
personal  estate  a  married  woman  was  never  incapacitated 
from  making  a  will,  nor  was  a  will  made  by  her  invalid,  but 
it  was  inoperative,  because  on  the  marriage  her  personal 
estate  became  the  property  of  her  husband,  and  left  her 
nothing  to  dispose  of.  I  do  not  think  it  necessary  in  this 
case  to  examine  critically  whether  it  is  from  want  of  power 
or  want  of  property  that  a  married  woman  is  unable  to  make 
an  operative  will.  Her  disability,  and  the  grounds  of  it, 
are  thus  stated  in  Williams  on  Executors (*):  "With  us  a 
married  woman  is  not  only  utterly  incapable  of  devising 
lands  (being  excepted  out  of  the  Statute  of  Wills,  34  &  35 
Hen.  8,  chap.  5),  but  also  she  is  incapable  of  making  a  tes- 
tament of  cnatteh  without  the  license  of  her  husband,  and 
such  a  will  being  considered  a  mere  nullity,  will  not  be 
admitted  to  probate  in  the  Probate  Court." 

A  married  woman,  however,  is  capable  of  making  a  will 
with  respect  to  personal  property  settled  to  her  separate  use, 
or  over  which  she  has  a  power  of  appointment,  or  when  the 
will  is  made  with  the  assent  of  her  husband.  In  these  cases 
where  the  married  woman  has  a  disposing  power  notwith- 
standing her  coverture,  there  is  no  difference  in  the  opera- 
tion of  her  will  from  that  of  an  unmarried  woman.  The 
will  of  neither  of  them  can  pass  after-acquired  real  estate, 
but  the  wUls  of  both  extend  to  personal  estate  cdming  to 
them  afterwards  down  to  the  time  of  her  death. 

The  will  of  Mrs.  Dawes  was  said  to  have  been  made  with 
her  husband's  assent.  Vice-Chancellor  Bacon  thought  the 
assent  was  *clearly  established,  and  laid  considerable  [597 
stress  upon  the  fact.  Lord  Penzance,  in  the  Probate  Court, 
said  that  "the  evidence  in  the  case  satisfied  him  that  the 
husband  ^ave  a  general  assent  to  his  wife's  making  a  wUl." 
I  agree  with  the  observation  of  Lord  Selbome  in  the  present 
case,  that  Lord  Penzance's  opinion  was  founded  on  very 
slender  evidence,  if  there  was  any  evidence  at  all.  But  Lord 
Penzance  dismisses  the  question  of  the  husband's  assent  with 
these  observations :  '^It  is  needless  to  inquire  how  far  this 
state  of  facts  would  have  affected  the  validity  of  her  will  if 
he  had  survived  her,  for  he  died  first,  and  this  event  appears 
to  me,  according  to  the  authorities  on  the  subject,  to  hate 
extinguished,  once  for  all,  whatever  support,  authority,  or 
efficiency  his  wife's  will  might  have  derived  from  his  con- 
currence." I  think  it  right  to  say  that  if  it  had  been  neces- 
sary to  decide  upon  the  assent  assumed  to  have  been  given 

0)  6th  ed.,  vol  i.,  p.  61. 
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by  Mr.  Dawes,  I  should  have  had  no  difficulty  in  holding, 
upon  the  authorities,  that  a  general  assent  to  a  wife's  mak- 
ing a  will  is  not  sufficient,  but  that  the  husband's  assent 
ought  to  be  proved  to  the  particular  will  which  his  wife  has 
made. 

^  It  was  argued  on  behalf  of  the  appellant,  upon  the  objec- 
tion taken  that  Mrs.  Dawes's  will  could  not  take  effect  with- 
out a  republication,  that  if  necessary  (which  was  denied)  her 
recognition  of  the  will  after  her  husband's  death  amounted 
to  a  republication.  But  if  the  validity  of  the  will  depended 
upon  her  husband's  assent,  and,  as  already  shown,  his  dying 
in  her  lifetime  prevented  that  assent  from  having  any  effi- 
ciency, Mrs.  Dawes  could  not  have  given  new  life  to  the 
will  without  a  republication,  and  that  could  not  be  without 
an  execution  of  it  with  all  the  formalities  required  by  law. 

These  preliminary  questions  being  disposed  of,  we  come 
to  the  consideration  of  the  effect  of  the  provisions  of  the 
Wills  Act  upon  Mrs.  Dawes's  will.  The  3d  section  of  the 
act  enacts  in  the  most  general  terms  that  it  shall  be  lawful 
for  every  person  to  dispose  by  will  of  all  real  and  personal 
estate  which  he  shall  be  entitled  to  at  the  time  of  his  death. 
This  section  if  not  afterwards  restricted  would  have  enabled 
infants  and  married  women  to  make  wills  of  their  property 
to  the  same  extent  as  persons  not  under  disability.  Tnere- 
fore  the  7th  and  8th  sections  were  added;  the  7th  section 
598]  *making  the  wills  of  persons  under  twenty-one  years 
invalid;  the  8th,  in  the  form  of  a  proviso,  enacting  ''that 
no  will  made  by  any  married  woman  shall  be  valid  except 
such  a  will  as  might  have  been  made  by  a  married  woman 
before  the  passing  of  this  act."  This  section  has  neither  an 
enabling  nor  a  disabling  effect.  It  leaves  the  married  woman 
exactly  in  the  same  state  of  testamentary  capacity  or  inca- 
pacity in  which  she  stood  before  the  passing  of  the  act. 

But  the  counsel  for  the  appellant,  admitting  this,  argued 
that  if  the  testamentary  capacity  once  exists  and  is  exercised 
over  any  property,  however  small,  which  a  married  woman 
has  power  to  dispose  of  by  will,  and  in  her  will  she  uses 
general  words  of  disposition,  they  will  be  sufficient  to  pass 
property  to  any  extent  over  which  if  it  stood  alone  she 
would  have  had  no  testamentary  power.  Vice-Chancellor 
Bacon  was  of  this  opinion.  For  assuming  that  Mrs.  Dawes, 
by  the  assent  of  her  husband,  was,  within  the  very  words 
of  the  8th  section,  of  full  testamentary  capacity,  he  went  on 
to  say :  ''It  cannot  be  successfully. contended  that  because 
by  the  liappening  of  subsequent  accidents  the  will  compre- 
hends larger  interests  or  more  extensive  property  than  the 
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testatrix  was  possessed  of  at  the  date  of  her  will,  its  validity 
can  be  impeached,  or  its  effects  abridged."  But,  with  sub- 
mission, this  seems  to  me  to  be  beggijig  the  question,  and  to 
be  directly  opposed,  not  only  to  the  meaning  and  effect  of 
the  8th  section,  but  to  the  language  of  the  Vice-Chancellor 
himself  in  another  part  of  his  judgment,  where  he  says: 
''  It  is  said  on  the  part  of  the  plaintiff,  and  I  think  correctly, 
that  the  statute  does  not  in  any  respect  add  to  or  increase 
the  testamentary  capacity  which  a  woman  under  coverture 
possessed  before  the  statute." 

The  counsel  for  the  appellant  argued  that  whatever  the 
proper  construction  of  the  8th  section  may  be,  the  24th 
section  of  the  act  renders  the  will  of  Mrs.  Dawes  valid  as  to 
the  property  acquired  by  her  after  her  husband's  death,  and 
that  too  without  republication  of  her  will.  The  24th  section 
enacts  "that  every  will  shall  be  construed,  with  reference  to 
the  real  and  personal  estate  comprised  in  it,  to  speak  and 
take  effect  as  if  it  had  been  executed  immediately  before 
the  death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will." 

*The  words  of  the  section,  it  will  be  observed,  are  [599 
not  that  every  will  of  real  and  personal  estate  shall  speak 
and  take  effect  as  if  it  had  been  executed  immediately  be- 
fore the  death  of  the  testator,  but  that  every  will  shall,  "  as 
t)  the  estate  comprised  in  it^'^^  so  speak  and  take  effect.  In 
construing  this  section  it  is  only  necessary  to  remember 
what  estate  could  be  comprised  m  the  will  of  a  married 
woman  before  the  act,  as  by  the  8th  section  nothing  more  can 
be  the  subject  of  her  will  under  the  act.  Her  capacity  to 
make  a  will  was  limited  (as  we  have  seen)  to  her  sepa- 
rate estate,  her  appointment  under  a  power,  and  property 
which  her  husband  has  assented  to  her  disposing  of  by 
will.  To  a  will  dealing  with  the  estate  of  a  married  woman 
under  any  of  these  conditions  the  24th  section  is  applicable. 
But  it  cannot  have  any  effect  upon  the  estate,  wheuier  real 
or  personal,  which  the  married  woman  does  not  acquire,  and 
consequently  has  no  power  to  dispose  of  until  after  the 
coverture. 

On  behalf  of  the  appellant  several  cases  were  cited  which 
were  said  to  have  decided  that  a  will  of  a  married  woman 
was  effectual  to  pass  property  acquired  after  the  coverture. 
T  will  notice  only  one  or  two  of  these  decisions. 

The  case  of  Morwan  v.  Thompson  (')  was  relied  upon  as 
an  authority  in  favor  of  the  appellant.  It  must  be  observed 
that  that  was  a  case  of  proving  a  will  in  which  the  office  of 

(')  3  Hag.  Ec.  Rep.,  239. 
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the  judge  did  not  extend  to  its  construction.  In  that  case  a 
married  woman,  if  she  died  before  her  husband,  had  a  power 
of  appointment  over  a  sum  of  £700  and  if  she  survived  him 
the  £700  were  to  be  paid  to  her  absolutely.  She  made  a 
will  during  coverture  by  which  she  disposed  of  the  £700  to 
which  she  became  entitled  upon  surviving  her  husband. 
She  did  survive  him.  Sir  John  Nicholl,  upon  granting  pro- 
bate of  the  will,  said:  "Her  will  having  disposed  of  the 
£700  in  the  event  of  her  husband's  death,  I  can  see  no  rea- 
son nor  principle  why  the  will  should  become  invalid  or  re- 
voked. There  is  no  rule  of  law  of  which  I  am  aware  that 
holds  a  will  validly  made  during  coverture  to  become  invalid 
merely  by  reason  of  the  husband's  death."  The  learned 
judge  here  not  only  assumes  the  validity  of  the  will  of  a 
600]  married  woman,  but  also  its  being  *effectual  to  dispose 
of  proper tv  acc[uired  upon  her  husband's  death,  in  which 
he  IS  dearly  mistaken  ;  and  then,  evidently  misapprehend- 
ing the  case  of  Stevens  v.  Bagwell  ('),  he  goes  on  to  sav: 
"The  case  of  Stevens  v.  Bagwell  cited  in  the  argument  for 
the  next  of  kin  is,  as  far  as  it  goes,  directly  the  other  way, 
for  there  the  will  was  made  during  coverture,  and  the  hus- 
band died  before  the  wife;  yet  the  will  was  valid."  The 
opinion  of  the  learned  judge  was  never  submitted  to  a  court 
of  construction,  for  the  case  ended  by  agreement.  I  am 
bound  to  say  that  in  my  opinion  it  is  not  a  decision  which 
can  be  relied  upon. 

The  cases  of  Scammell  v.  Wilkinson  Q  and  Stevens  v.  Bag- 
weU  (*)  upon  examination  will  be  found  not  to  be  authorities 
in  favor  of  the  appellant.  No  question  arose  in  those  cases 
as  to  the  effect  of  Mrs.  Pearce^s  will,  made  during  cover- 
ture, with  the  approbation  of  her  husband,  upon  property 
which  she  acquired  under  his  will,  she  having  survived  him 
a  few  hours.  The  probate  granted  was  limited  'Ho  all  the 
right,  title,  and  interest  in  or  to  the  residue  which  by  the 
will  of  her  husband,  Mrs.  Pearce  had  a  power  to  dispose  of, 
and  had  disposed  of  accordingly."  The  probate  appears 
not  to  have  been  a  contentious  one,  and  to  have  proceeded 
upon  the  ground  of  a  valid  will  made  by  a  married  woman 
*  in  exercise  of  a  power.  The  personal  representatives  of  Mrs. 
Pearce,  thinking  the  probate  too  limited,  applied  to  the 
Prerogative  Court  to  revoke  it,  and  to  grant  to  them  a  gen- 
eral probate  of  Mrs.  Pearce' s  will.  Upon  this  an  applica- 
tion was  made  to  the  Queen's  Bench  for  a  prohibition.  The 
declaration  in  prohibition  admitted  that  the  limited  probate 
had  been  properly  granted,  but  alleged  that  the  assent  of 

(')  15  Ves.,  i;}9.  CO  2  Eatit,  552. 
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Pearce  to  his  wife's  will  was  valid  only  as  to  such  estate  and 
effects  as,  by  virtue  of  the  will  and  testament  of  her  hus- 
band, she  had  a  power  to  dispose  of. 

The  case,  therefore,  is  no  authority  for  the  proposition  that 
a  will  made  by  a  wife  with  her  husband's  assent  during 
coverture,  will  pass  property  acquired  after  the  coverture. 
But  the  issuing  of  a  prohibition  against  the  grant  of  a  gen- 
eral probate  is,  as  far  as  it  goes,  a  judgment  against  the 
efficacy  of  Mrs.  Pearce' s  will  over  any  other  property  than 
that  which  it  was  not  disputed  to  possess  *by  virtue  [601 
of  the  will  of  her  husband.  There  was  no  question  at  all 
raised  as  to  property  acquired  by  Mrs.  Pearce  after  the  cover- 
ture, but  only  as  to  her  share  of  the  residuary  estate  of  her 
brother  Stevens,  who  died  during  the  coverture. 

The  case  of  Stevens  v.  Bagwell  {^\  also,  has  no  application 
to  the  question  of  the  effect  of  Mrs.  Dawes' s  will.  Sir  W  illiam 
Grant  had  merely  to  decide  who  were  the  persons  entitled  un- 
der the  bequest  of  the  residue  in  the  will  of  Stevens,  Mrs. 
Pearce' s  brother?  He  was  of  opinion  that  her  vnll  had  no 
operation  whatever  except  to  pass  what  she  took  under  her 
husband's  will  (which,  it  may  be  observed  in  passing,  had 
never  been  disputed),  "and  to  transmit  the  representation 
as  Stevens'  executrix  to  her  own  executors." 

It  appears  upon  a  careful  examination  of  these  two  last- 
mentioned  cases  that  they  have  no  direct  bearing  upon  the 
question  raised  by  this  appeal,  but  as  far  as  the  opinions  of 
tne  judges  go  they  are  adverse  to  the  appellant's  case. 

The  last  case  cited  hj  the  appellant  wnich  I  shall  notice 
is  that  of  ThoTnas  v.  Jones  (").  Nothing  was  there  decided 
as  to  the  validity  or  effect  or  a  married  woman's  v«ill,  but 
the  case  turned  entirely  upon  a  question  of  the  due  execu- 
tion by  a  married  woman  of  a  power  of  appointment. 

By  the  will  of  Sarah  Davies  a  general  power  of  appoint- 
ment by  deed  or  will  was  given  to  the  survivor  of  three  per- 
sons, of  whom  Mrs.  NichoU  was  one.  By  her  will  made 
during  coverture,  and  when  one  other  of  the  three  persons 
to  whom  the  power  was  given  was  stiU  alive,  she  gave  all  the 
rest,  residue,  and  remainder  of  her  real  and  personal  estate 
among  her  children  with  limitations  over.  Mrs.  NichoU  be- 
came the  survivor  of  the  three  persons  to  whom  the  power 
was  given,  and  died  in  the  lifetime  of  her  husband,  ft  was 
held  by  the  Vice-Chancellor,  now  my  noble  and  learned 
friend  near  me  (Lord  Hatherley)  and  afterwards  by  Lord 
Westbury,  that  the  24th  section  of  the  Wills  Act,  having  in 
the  case  of  the  exercise  of  a  power  of  appointment  by  will 

(')  15  Ves.,  139.  CO  J.  «fe  II.,  46«  ;  1  De  G.  J.  A  S.,  J63. 
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of  a  married  woman,  made  the  will  take  effect  as  if  executed 
immediately  before  the  death,  and  the  27th  section  having 
made  a  devise  or  bequest  of  real  or  personal  estate  described 
602]  in  a  general  manner  to  operate  as  a  due  ^execution  of 
a  general  power  of  appointment,  therefore,  although  Mrs. 
Nicholl  at  the  time  of  making  her  will  was  not  the  survivor 
of  those  on  whom  the  power  was  conferred,  but  was  so  at  the 
time  of  her  death,  the  residuary  clause  in  her  will  became, 
by  virtue  of  the  24th  and  27th  sections  of  the  act,  a  due  ex- 
ecution of  the  power. 

It  thus  appears,  upon  a  consideration  of  the  cases,  that  not 
one  of  them  (with  the  exception  of  Morwan  v.  Thompson  (*), 
upon  which,  I  think,  no  reliance  can  be  placed)  affords  the 
least  support  to  the  argument  that  Mrs.  Dawes's  will  was 
effectual  to  pass  the  property  acquired  by  her  under  the  will  ' 
of  her  husband. 

I  will  only  observe  in  conclusion,  that  the  two  cases  cited 
for  the  respondents.  Price  v.  ParJcer  (")  and  Trimmell  v. 
Fell  ('),  are  decisions  directly  opposed  to  the  case  of  the 
appellant. 

I  am  of  opinion  that  the  decree  appealed  from  should  be 
affirmed. 

Lord  Hatherley  :  My  Lords,  I  entirely  agree  in  the  con- 
clusion at  which  your  Lordships  have  arrived,  and  for  the 
same  reasons.  The  reasons  which  have  been  assigned  by 
my  noble  and  learned  friends  who  have  preceded  me  have 
been  so  full  and  complete  that  I  have  really  nothing  what- 
ever to  add  in  justincation  of  the  conclusion  whicli  must 
necessarily  be  arrived  at  in  this  case.  I  will  therefore  put 
very  shortly  indeed  the  mode  in  which  the  case  strikes  me. 

There  are  three  subject-matters  in  this  lady's  will,  I  may 
say  four  including  real  estate,  or  three  including  only  per- 
sonal estate.  There  is  first  a  sum  of  £3,000  or  thereabouts, 
which  she  had  for  her  separate  use ;  as  to  that  there  is  no 
dispute.  There  is  next  a  sum  of  £14,000,  which  was  settled, 
and  settled  in  such  a  way  that  by  her  husband's  predeceas- 
ing her  it  became  her  absolute  property,  whereas  it  would 
have  been  property  subject  to  the  power  if  she  had  prede- 
ceased her  husband,  and  there  is  also  a  large  sum  of  money, 
said  to  have  amounted  to  about  £70,000,  which  she  acquired 
from  her  husband's  estate,  upon  surviving  him,  under  the 
operation  of  his  will. 

603]  *Those  being  the  three  matters  as  to  which  the  con- 
test arises,  your  Lordships  have  to  see  whether  under  the 
Wills  Act  Mrs.  Dawes  had  capacity  to  dispose  of  them  or 

(')  3  Hag.  Ec.  Re|>.,  2u9.  («)  15  Sim.,  198.  (8)  16  Bcav.,  537. 
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any  of  them.  The  Wills  Act  says  that  she  shall  have  no 
more  capacity  for  disposing  of  her  property  after  the  Wills 
Act  than  she  had  before.  Before  the  Wills  Act  she  could  have 
disposed  of  the  £3,000  which  is  not  now  in  dispute,  and  which 
she  has  disposed  of  by  her  will.  Before  the  Wills  Act  she 
had.  no  power  of  disposing  either  of  any  property  of  her 
own  durmg  the  coverture,  or  of  any  propertj''  which  might 
come  to  her  in  any  other  way  after  the  termination  of  the 
coverture.  In  this  particular  case  the  settled  money  became 
hers  immediately  on  the  termination  of  the  coverture.  The 
husband's  property  was  acquired  upon  his  death.  Then  had 
she  capacity  before  the  Wills  Act  for  disposing  either  of  that 
£14,000  or  of  the  property  that  came  to  her  bj;  her  husband's 
decease  ?  Clearly  not.  As  to  the  money  which  was  subject 
to  her  appointment,  it  was  only  subject  to  her  appointment 
in  an  event  which  did  not  occur.  In  the  event  which  did 
occur  it  became  her  absolute  property ;  you  have  the  au- 
thority of  the  case  of  Price  v.  Parker  (*)  for  saying  that  that 
was  hor  proj}erty,  and  before  then  she  was  not  capable  of 
disposing  of  it  by  will.  As  to  the  other  portion  of  the  prop- 
erty, namely,  that  which  came  to  her  from  her  husband,  sne 
had  clearly  no  power  of  disposing.of  it  by  will. 

Certainly  I  never  heard  a  case  better  argued  than  this  has 
been  at  your  Lordships'  bar,  but  although  the  argument  was 
very  ingenious,  it  is  impossible,  as  it  appears  to  me,  to  hold 
that  the  incapacity  of  a  married  woman  as  to  making  a  will 
depends  solely  upon  her  not  having  anything  to  ^ive.  The 
capacity  of  a  married  woman  as  to  making  a  will  is  just  the 
same  as  her  capacity  for  contracting,  with  this  exception, 
she  cannot  contract  of  course  with  tlie  consent  of  her  hus- 
band, because  the  incapacity  to  contract  is  a  defence  against 
her  husband  in  some  respects,  but  as  regards  the  making  of 
a  will  the  husband,  and  tne  husband  alone,  he  being  the  only 
person  who  is  interested  in  her  personaltj,  can  assent  to  her 
disposition  of  her  property  ;  but  otherwise  she  can  do  noth- 
ing. That  being  so,  my  Lords,  I  am  of  the  same  opinion  as 
*that  at  which  your  Lordships  have  arrived  in  the  first  [604: 
place.  As  to  whether  ttie  husband's  assent  would  be  of  anjr 
value  in  the  event  of  his  predeceasing  I  do  not  think  it 
necessary  to  express  an  opinion,  although  I  think  I  have 
formed  one,  but  it  api)ears  to  me  that  in  this  case  no  such 
assent  was,  in  fact,  given  as  would  be  necessary  to  justify 
vour  Jjordships  in  nolding,  for  the  reasons  that  have  already 
been  assigned,  that  it  is  an  assent  that  should  pass  this 
property. 

(')  16  Sim.,  198. 

13  Eng.  Rep.  16 
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That  being  so,  your  Lordships  have  nothing  except  the 
£3,000  with  respect  to  which,  beiore  the  passing  of  the  Wills 
Act,  Mrs.  Dawes  was  capable  of  makinff  a  will.  I  still  hold 
the  view  which  I  expressed  in  the  case  oi  Thomas  v.  Jones  (*), 
and  I  hold  it  the  more  confidently  since  it  has  been  affirmed 
by  Lord  Westbury,  namely,  that  the  Wills  Act  does  not 
capacitate  a  married  woman  in  any  way  whatever  to  make  a 
will  which  she  should  not  have  made  before.  When  she  was 
capacitated  with  regard  to  the  subject-matter  of  the  will,  if 
she,  having  that  capacity,  makes  a  will,  your  construction 
must  be  in  accordance  with  the  rule  contained  in  the  Wills 
Act,  but  you  are  not  entitled  to  look  and  see  whether  there 
is  any  section  in  the  act  giving  her  capacity  to  will,  because 
you  are  told  at  the  beginning  of  the  act  that  it  is  not  in- 
tended to  give  her  any  such  capacity  at  all,  or  to  aflfect  or 
alter  that  capacity,  in  the  case  of  Thomas  v.  Jones  (*)  the 
Question  was  not  as  to  the  capacity  of  a  married  woman,  but 
tne  question  arose  on  a  very  nice  and  curious  point,  namely, 
whether  or  not  a  power  could  be  exercised  before  the  ques- 
tion of  the  survivorship  had  been  determined.  Whether 
that  case  was  rightly  or  wrongly  decided,  at  all  events  the 
decision  turns  upon  that  f)oint  and  that  point  alone,  namely, 
that  she  was  in  exactly  the  same  position  as  to  capacity  after 
the  passing  of  the  Wills  Act  as  before  it.  The  question  was 
exactly  the  same  in  that  case  as  in  this  case ;  the  circum- 
stance of  her  being  under  coverture  in  that  case  made  no 
difference  whatever  in  the  transaction.  Then  when  you  had 
got  a  valid  instrument  you  would  have  to  construe  it.  It 
was  ingeniously  turned  by  Mr.  Kay  in  his  argument  in  this 
way:  xou  have  got  here  £3,000  validly  devised.  You  have 
605]  therefore  got  a  *valid  will,  and  having  got  a  valid  will 
you  must  proceed  to  see  how  it  disposes  of  the  property.  If 
you  look  at  sect.  24  of  the  Wills  Act  you  see  that  it  disposes 
of  all  property  just  as  if  Mrs.  Dawes  had  made  her  will  the 
day  before  her  death.  But  that  is  begging  the  whole  ques- 
tion. The  question  is,  what  is  the  property  you  are  to  con- 
sider ?  You  are  first  of  all  to  find  ojit  that  she  had  capacity 
at  all  to  dispose  of  the  property  in  question.  Clearly  at  the 
time  when  she  made  her  will  she  had  no  capacity  whatever 
for  disposing  of  that  £70,000,  nor  at  any  other  time  was 
there  any  capacity  to  dispose  of  that  particular  portion  of 
the  property.  All  that  she  had  power  to  do  was  to  dispose 
of  tne  £3,000  in  the  event  which  has  happened,  and  in  an 
event  which  did  not  happen  to  dispose  of  the  £14,000  ;  but 
she  had  no  power  whatever  to  dispose  of  the  rest.     That 

(>)  2  J.  <fe  H.,  408;  1  Do  G.  J.  it  S.,  6:i. 
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being  bo,  you  cannot  interpret  the  24th  section  of  the  Wills 
Act  as  giving  her  power  to  do  that  which  she  could  not 
otherwise  have  done. 

After  the  observations  which  have  been  made  by  your 
Lordships  I  do  not  think  it  necessary  to  say  one  word  upon 
the  authorities  cited  at  the  bar,  thej  having  been  amply 
dealt  with  by  your  Lordships.  I  will  onlv  say  that  I  en- 
tirely concur  in  the  result,  namely,  that  Mrs.  Dawes's  will 
can  only  be  effective  as  to  the  £8,000  of  the  personalty. 

Order  appealed  from  affirmed^  and  appeal 
dismissed^  with  costs. 
Lords*  Journals^  18th  March,  1875. 

Solicitors  for  the  appellant :  Wilde^  Berger^  Moore  &  Wilde. 
Solicitors  for  the  respondent :  Routh  &  Stacey. 
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431]  *MoDouALL,  Appellant;  The  Lord  Advocate, 

Ilespondent. 

Salmon  FUhing, 

Per  The  Lord  Chancellor  (')  :  The  title,  being  baronial,  will  be  a  habUe  founda- 
tion for  a  claim  to  salmon  fishing  if  the  requisite  enjoyment  and  user  be  established. 
A  title  by  gprant  cum  piscationilms  will  suffice  if  supported  by  the  requisite  enjoyment 
and  user. 

Prescriptive  Enjoyment — Net  and  Coble — Stake-net 

The  prescriptive  forty  years*  enjoyment  may  be  by  net  and  coble,  as  well  as 
by  stake-net. 

Per  The  Lord  Chancellor  :  I  cannot  recognize  the  priciple  that  stake-net  fishing 
is  the  ordinary  and  well  understood  mode  of  salmon  fishing  in  the  sea. 

Per  Lord  Hathsrlet  :  The  mode  must  vary  from  time  to  time  as  improvements 
are  suggested. 

Mr.  McDouall,  of  Logan,  in  Wigtonshire,  holds  the  bulk 
of  his  estate  under  a  baronial  title,  and  the  residue  under  a 
grant  from  the  Crown  cum  piscationibus^  without  mention 
of  salmon.  The  object  of  the  Lord  Advocate's  suit  was  to 
obtain  a  declaration  that  the  salmon  fishings  in  the  sea,  ex 
ddverso  of  the  Logan  estate,  belonged  to  the  Crown,  and  that 
Mr.  McDouall  had  no  right  to  them.  The  Lord  Ordinary 
(Lord  Ormidale)  decided  against  the  Crown,  on  the  ground 
of  Mr.  McDouall's  legal  right  and  prescriptive  possession; 
but  the  First  Division  of  the  Court  of  Session  recalled  the 
Lord  Ordinary's  interlocutor,  and  decided  that  the  forty 
years'  prescription  could  not  have  adejiuately  accrued,  see- 
•  ing  that  the  appropriate  mode  of  fishing,  by  stake-net,  for 
salmon  was  not  introduced  at  Logan  till  1856  ;  the  previous 
methods  by  net  and  coble  having  been  used  for  white  fish- 
ing and  not  for  salmon,  although  salmon  were  occasionally 
taKen  (').  * 

Mr.  McDouall  appealed  to  the  House,  having  for  his 
couhsel  Mr.  Cotton^  Q.C.,  and  Mr.  Alexander  Blair y  of  the 
Scotch  bar. 

The  Lord  Advocate  (Mr.  Oordon^  Q.C.),  Mr.  Manisty^ 
Q.C.,  and  Mr.  Hic/iolson,  of  the  Scotch  bar,  appeared  for 
the  Crown. 

(')  Lord  Cairns.  («}  See  3d  Series,  vol.  ii.,  p.  688. 
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*At  the  close  of  the  argument,  the  following  opinions  [432 
were  delivered  by  the  Law  Peers : 

The  Lord  Chancellor  (*) :  My  Lords,  in  this  appeal 
there  is  not,  as  far  as  I  can  understand  it,  any  question  of 
law  involved,  nor  is  there,  indeed,  any  controversy  of  any 
moment  as  to  the  statements  of  fact.  The  controversy  be- 
tween the  parties  is  as  to  the  right  to  the  salmon  fishing  in 
the  sea  on  certain  parts  of  the  east  and  west  sides  of  the 
Wigton  peninsula,  terminating  in  the  Mull  of  Galloway.  It 
is  now  clearly  established  by  the  decision  in  the  OammeV  s 
Case  (')  that  the  right  of  salmon  fishing  in  the  sea  round 
the  coast  of  Scotland  belongs  to  the  Crown,  and  is  inter  re- 
qalia^  except  so  far  as  has  been  parted  with  by  grant.  Nor 
18  there  any  doubt  of  this  further  j^roposition,  that  the  onus 
lies  upon  those  who  maintain  the  right  as  against  the  Crown 
of  showing  that  they  derive  that  right  either  bv  express 
grant,  or  by  a  grant  sufficiently  large  to  carry  salmon  fish- 
ing, if  connected  with  user  and  enjoyment  for  the  requisite 
period.  The  right  of  the  appellant,  as  regards  by  far  the 
greater  portion  of  the  case,  consists  of  his  title  to  a  barony, 
m  which  there  are  no  express  words  as  to  fishing,  but  as  to 
which  it  is  undoubtedly  clear  upon  all  the  authorities,  that 
the  title,  being  baronial,  will  be  sufficient  to  be  a  habile 
foundation  for  a  claim  to  salmon  fishing,  if  the  requisite  en- 
joyment and  user  be  established.  As  regards  one  other 
part  of  the  case,  a  much  smaller  and  more  insignificant  part, 
called  the  five  merk  land  of  Cricheu,  the  title  is  not  a  baro- 
nial one,  but  a  title  by  grant  cum  piscationibibs^  which  upon 
all  the  authorities  will  he  a  habile  title  for  the  foundation  of 
a  claim  to  salmon  fishing  if  supported  by  the  requisite  enjoy- 
ment and  user. 

The  law,  therefore,  upon  this  point  being  entirely  clear,  it 
now  becomes  a  ^[uestion  of  fact,  has  the  appellant  in  the 
present  case,  having  a  habile  title  upon  which  to  found  his 
claim,  shown  a  user  and  enjoyment  sufficient  to  perfect  that 
claim  for  a  period  of  forty  years  and  upwards? 

The  conclusions  which  I  draw  from  the  evidence  are,  that 
there  is  on  the  one  hand  proof  of  the  exercise  of  the  right 
personally  by  *the  Lairds  of  Logan  themselves  for  the  [433 
requisite  period  of  time,  and  proof  on  the  other  hand  of  no 
adverse  exercise  of  the  right,  but,  on  the  contrary,  of  a  fur- 
ther enjoyment  of  the  right  by  them  through  others  to  whom 
they  gave  permission,  and  from  whom  they  received  their 
return ;  so  that  enjoyment  under  a  habile  title,  which  the 
law  requires,  is  clearly  established.     I  do  not  find  that  the 

)  Lord  Cairns.  («)  3  Macq.,419. 
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Court  of  Session  arrived  at  any  conclusion  different  from 
that  which  I  have  arrived  at  upon  the  question  of  fact.  I 
do  not  understand  that  they  viewed  the  evidence  differently 
from  the  way  in  which  I  view  it ;  and,  so  far,  I  think,  the 
Inner  House  were  at  one  with  the  Lord  Ordinary.  But  I  un- 
derstand the  ground  upon  which  the  Inner  House  felt  con- 
strained to  reverse  the  interlocutor  of  the  Lord  Ordinary 
was,  that  there  was  not  here  a  proof  of  the  exercise  of  that 
mechanical  kind  of  fishing  which  would  instruct  a  right  of 
salmon  fishing  in  the  sea.  I  will  read  to  your  Lordships  the 
observations  of  Lord  Ardmillan ;  but  I  understand  them  to 
amount  to  this,  now  that  it  is  decided  that  the  Crown  has  the 
right  to  salmon  fishing  in  the  sea  round  the  coast  of  Scot- 
land, it  will  not  be  sufllcient  to  instruct  a  right  of  salmon 
fishing  as  against  the  Crown  to  show  that  you  have  prac- 
tised the  salmon  fishing  by  net  and  coble  merely — there 
must  be  something  more — there  must  be  the  fixed  stake-net 
fishing  to  attain  this  end. 

Now,  my  Lords,  this  becomes  an  extremely  important 
point,  not  merely  in  the  present  case,  but  in  other  cases 
which  may  arise.     Lord  Ardmillan  says : 

The  proof  of  posseBsion  in  the  present  case  is,  in  my  opinion,  altogether  inadequate 
to  support  the  claim  of  Mr.  M'Douall  to  a  right  of  ealznon  fishing.  The  ordinary 
and  well-understood  mode  of  fishing  salmon  in  the  sea  ex  adverto  of  the  Logan  es- 
tate, was  certaiulv  introduced  for  the  first  time  in  1856,  but  not  so  long  ago  as.  to 
amount  to  prescriptive  possession. 

So  that  the  Lord  Ordinary's  judgment,  if  I  understand  it 
rightly,  would  go  to  this,  that  there  cannot  be  prescriptive 
possession  against  the  Crown,  because  this,  which  the  learned 
judge  calls  "the  well-understood  mode  of  salmon  fishing  in 
the  sea,"  was  not  introduced  at  the  time  when  the  prescrip- 
tive possession  must  be  shown  to  have  commenced. 

My  Lords,  this  appears  to  me  to  raise  a  question  of  very 
great  importance.  We  all  know  that  until  the  decision  of 
4343  this  House  in  *the  year  1828  ('),  it  was  understood  in 
Scotland  that  stake-net  fishing  in  the  sea  was  lawful.  This 
House  decided  that  it  was  lawful ;  but  we  know,  as  matter 
of  history,  that  a  very  considerable  interval  after  that  de- 
cision elapsed  before  stake- net  fishing  became  at  all  general 
in  the  Scottish  sea,  and  for  this  obvious  reason,  that  at  the 
time  when  there  was  little  or  no  consumption  of  salmon,  ex- 
cept such  as  was  local,  a  sufficiency  of  salmon  could  be  pro- 
cured to  answer  requirements  by  the  ordinarv  old  and  much 
more  inexpensive  mode  of  fishing  by  net  ana  coble.  When 
salmon  became  a  more  valuable  commodity,  persons  were 

(»)  In  the  Eintot-e  Case,  8  Wilson  &  Shaw,  p.  261. 
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found  who  were  willing  to  go  to  a  greater  expense  in  estab- 
lishing fixed  engines  and  fixed  nets  in  the  sea  for  the  pur- 
pose of  taking  salmon.  Then,  as  we  have  had  occasion  to 
see,  stake-nets  were  resorted  to ;  but  that  did  not  occur  in 
the  present  case  until  the  year  1856.  Now,  as  1  understand 
the  reasoning  of  Lord  Ardmillan,  it  is  this,  that  it  having 
been  held  in  many  cases  that  the  proper  mode  for  a  river  of 
practising  salmon  fishing  under  a  title  being  by  net  and 
coble,  any  fishing  by  rod  goes  for  nothing.  It  is  not  the  ap- 
propriate mode  by  which  to  gain  a  prescriptive  title.  Then, 
says  Lord  Ardmillan,  stake- net  fishing  in  the  sea  having  now 
become  the  great  and  only  wholesale  way  of  catching  sal- 
mon, stake-net  fishing  in  the  sea  stands  towards  fishing  by 
net  and  coble  in  the  same  relation  that  net  and  coble  fishing 
in  a  river  stands  to  rod  fishing.  Rod  fishing  in  a  river  will 
not  give  you  a  prescriptive  title  where  you  have  not  net  and 
coble  fishing.  So,  in  the  sea,  net  and  coble  fishing  will  not 
give  you  a  title  where  vou  should  have  the  greater  and  larger 
mode  of  fishing  by  stake- net. 

Mv  Lords,  I  must  say  this  is  a  principle  which  is,  to  my 
mino,  altogether  novel.  I  do  not  know  any  authority  for 
it.  I  cannot  recognize  this  principle  which  I  find  here  laid 
down  that  stake-net  fishing  is  "  the  ordinary  and  well- under- 
stood mode  of  salmon  fishing  in  the  sea,"  and  the  mode  by 
which  a  prescriptive  title  is  to  be  obtained.  It  is  perfectly 
true  to  say  that  you  have  this  incident  with  regard  to  net 
and  coble  fishing  in  the  -sea  that  you  have  not  in  a  river. 
Net  and  coble  fishing  in  a  river  can  be  only  for  the  purpose 
of  catching  salmon ;  but  net  and  coble  fishing  in  the  sea 
*may  be,  and  very  often  is,  for  the  purpose  of  catch-  [435 
ing  both  salmon  and  white  fish.  And  it  may  be  a  very 
]proper  inquiry  to  make  in  every  case,  was  the  ntit  and  coble 
fishing  in  the  sea  upon  which  you  rely  intended  and  used 
for  the  purpose  of  taking  salmon,  or  was  it  merely  used  in 
pursuit  of  white  fish  ;  and  was  the  taking  of  salmon  merely 
an  incident  and  not  part  of  the  object  or  aim  of  the  fishing  i 
That  may  be  a  very  proper  inquiry  ;  but  the  same  observation 
may  be  made  with  regard  to  stake-net  fishing,  because  stake- 
net  fishing,  as  shown  in  the  present  case,  results  in  the  cap- 
ture not  only  of  salmon  but  also  of  white  fish  ;  and  although 
the  probability  is  that  so  expensive  a  mode  of  fishing  would 
not  be  used  for  white  fishing,  still  there  is  nothing  to  pre- 
vent its  being  so  used.  Therefore,  my  Lords,  I  am  bound  to 
express  ray  dissent  from  the  first  ground  of  Lord  Ardmil- 
lan's. opinion,  though  it  is  agreed  to  by  the  other  judges. 

The  second  ground,  as  I  understand  it,  is,  tliat  with  re- 
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gard  to  the  ownership  claimed  to  be  exercised  by  the  Lairds 
of  Logan  in  connection  with  permissions  to  some  people  and 
prohibitions  to  others,  what  was  done  was  not  done  with 
reference  to  the  salmon  fishing,  but  with  reference  to  all 
fishing  of  every  kind.  This  appears  to  me  to  be  neither  a 
necessary  nor  a  fair  inference  from  the  evidence,  and  to  be 
one  which  ought  not  to  be  drawn. 

The  third  ground  of  Lord  Ardmillan's  opinion  is,  that  in 
the  year  1856,  after  the  stake- net  fishing  was  introduced, 
persons  were  allowed  to  go  on  fishing  with  draught  nets 
(the  net  and  coble)  as  thev  had  done  before ;  at  all  events, 
to  some  extent  as  they  had  done  before.  My  Lords,  it 
appears  to  me  to  be  impossible  to  say  that  that  can  alter  in 
any  way  the  rights,  whatever  they  were,  of  the  Laird  of 
Logan. 

My  Lords,  those  are  the  grounds  which  I  find  in  the  Judg- 
ment of  the  Inner  Division.  Thev  do  not  take  a  different 
view  of  the  facts  from  the  view  which  I  take,  and  which  is 
taken  by  the  Lord  Ordinarv.  They  take  a  different  view  as 
to  the  conclusions  and  inferences  to  be  drawn  from  those 
facts.  My  Lords,  I  arrive  in  the  result  at  the  conclusion 
that  the  interlocutor  of  the  Lord  Ordinary  was  correct,  and 
upon  the  whole  case  I  submit  to  your  Lordships  that  the 
interlocutor  appealed  from  must  be  reversed,  and  the  inter- 
locutor of  the  Lord  Ordinary  restored. 
436]  *LoRD  Hatherley  :  My  Lords,  I  fully  concur  in 
the  view  which  has  been  expressed  by  my  noble  and  learned 
friend  the  Lord  Chancellor. 

It  appears  to  me,  after  again  perusing  the  evidence,  which 
we  have  had  very  carefully,  and  I  may  say  excellently  and 
ably  sifted  by  the  learned  counsel  on  both  sides,  that'^there 
is  not  the  slightest  conflict  of  evidence  of  any  substantial 
character  in  this  case.  The  difference  between  the  Lord 
Ordinary  and  the  Inner  House  seems  to  be  mainly  reduced 
to  that  point  which  was  indicated  by  Lord  Ardmillan  in  his 
decision,  namely,  whether  or  not  the  evidence,  as  it  was 
given  on  the  part  of  the  defender  and  taken  as  undisputed 
on  the  part  of  the  Crown,  was  sufficient  to  instruct  such  a 
possession  of  the  right  claimed  as  is  necessary  by  the  law 
of  Scotland.  Now  that  law  sanctions  the  right  of  salmon 
fishing  as  vested  in  an  owner  of  property  under  a  habile  title 
when  possession  of  the  salmon  fishing  has  accompanied  that 
habile  title.  And  that  possession  the  Lord  Advocate  told 
us  in  addressing  the  House,  must  be  a  possession  for  forty 
years  shown  by  the  user  of  taking  the  fish  continuously 
during  that  time  in  the  accustomed  mode,  and  exclusive  of 
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the  right  of  all  other  parties,  including  of  course  the  Crown. 
Well,  I  have  not  much  to  object  to  in  the  law  as  laid  down 
in  that  proposition,  beyond  saying  tl^at  the  question  of  the 
"accustomed  mode,"  is  open  to  observation,  and  it  is  upon 
the  question  of  the  accustomed  mode  that  the  difference  will 

firobably  be  found  to  exist  between  the  conclusion  of  the 
nner  House  and  the  conclusion  of  the  Lord  Ordinary,  to 
which  your  Lordships  are,  I  believe,  unanimously  of  opmion 
that  we  also  ought  to  arrive. 

That  there  is  evidence  here  of  taking  salmon,  and  evidence 
of  the  right  to  take  salmon  being  claimed  by  exclusive  title, 
is,  I  think,  beyond  all  possibility  of  contradiction.  What 
is  there  wanting  to  make  out  a  complete  title,  unless  it  be 
with  reference  to  a  requirement  of  the  law  as  laid  down  by 
the  Lord  Advocate,  namely,  that  the  exercise  of  the  right 
must  be  in  the  accustomed  mode  ?  I  apprehend,  my  Lords, 
that  the  phrase  "accustomed mode,"  cannot  be  held  to  mean 
that  for  all  time  a  particular  mode  and  no  other  shall  be 
used  for  catching  fisn.  The  mode  must  vary  from  time  to 
time  as  improvements  are  suggested.  The  right  cannot  be 
^acquired  by  fishing  by  an  unlawful  mode,  or  by  a  [4.37 
casual  casting  of  a  line  to  take  fish  here  and  there,  or 
angling  for  sport. 

Lord  Selborne  :  My  Lords,  I  agree  with  your  Lordships. 

It  is  said  that  in  cases  of  this  class  the  evidence  of  the 
right  to  salmon  fishing  ought  to  be  "clear,  continuous,  ex- 
clusive and  unequivocal."  I  do  not  inquire  whether  this 
really  means  more  than  that  there  is  a  strong  onus  probandi 
laid  upon  the  person  making  the  claim.  But  in  the  present 
case,  taking  these  two  words  most  strictly,  if  the  evidence 
satisfies  the  last  condition,  that  of  being  "uneq^ui vocal,"  it 
satisfies  all  the  rest.  It  is  clear^  because  there  is,  in  truth, 
no  real  controversy  as  to  the  facts ;  continuous^  because  it 
extends  over  the  whole  period  from  1808  to  the  commence- 
ment of  the  action  in  1872  ;  and  exclusive^  because  the  right 
of  excluding  the  public  from  these  fishings  was  unquestion- 
ably asserted  and  exercised  by  the  owners  of  the  Logan 
estate,  and  was  practically  submitted  to  by  the  general 
public.  Does,  then,  the  evidence  also  satisfy  the  condition 
of  being  unequivocal  f  I  apprehend  that  what  is  required 
for  that  purpose  is  only  that  the  evidence  should  relate 
specifically  to  salmon  fishing  carried  on  in  a  lawful  and 
proper  manner,  as  distinct  from  fishing  of  any  other  kind. 
The  accidental  capture  of  salmon  by  persons  fishing  for 
other  fish  would,  no  doubt,  be  insufficient  to  satisfy  this 
condition  ;  but,  on  the  other  hand,  the  capture  of  white  fish 
13  Eng.  Rep.  17 
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by  those  claiming  the  right  of  salmon  fishing,  or  by  other 

5)ersons  fishing  with  their  leave,  would  not  prevent  acts  done 
or  the  express  and  specific  purpose  of  taking  salmon  from 
being  unequivocal. 

It  appears  to  me  that  the  evidence  of  Colonel  James 
McDouall  (confirmed  as  to  Port  Logan  by  that  of  James 
Goudie)  proves  unequivocally  (if  credit  is  given  to  it)  the 
habitual  capture  of  salmon,  as  of  right,  by  the  proprietors 
of  Logan,  from  1808  or  earlier  till  1656 ;  and  it  is  not  dis- 
puted that  since  1856  the  same  righ  has  been  claimed  and 
exercised  in  a  manner  which,  if  connected  with  a  sufficient 
length  of  previous  user,  would  be  enough  to  establish  the 
appellant's  title,  The  evidence  of  Colonel  James  McDouall 
is  not  only  itself  unshaken,  but  it  is  confirmed  by  other 
witnesses,  who  speak  of  acts  distinctly  and  specifically  refer- 
able to  the  assertion  and  exercise  of  the  right  of  salmon 
438]  fishing  by  the  proprietors  *of  Logan  at  various  places 
on  both  coasts,  and  at  various  times,  entending  over  more 
than  the  necessary  period.  Some  of  the  witnesses  who  prove 
these  facts  are  witnesses  for  the  Crown.  The  known  state 
of  the  law  as  to  the  public  right  of  fishing  and  drawing  nets 
for  white  fish  is  also  inconsistent  with  the  supposition  that 
the  claim  of  a  right  to  exclude  the  public  from  fishing  and 
drawing  nets  upon  the  shores  of  the  Logan  estate  was  refer- 
able to  anything  else  than  an  exclusive  claim  to  salmon  and 
salmon  fishing,  which  would  render  necessary  the  permission 
of  the  proprietor  in  all  cases  in  which  any  salmon  might  be 
caught  ana  brought  to  shore,  whether  by  persons  fishing  for 
white  fish,  or  by  those  whose  principal  object  might  be  the 
capture  of  salmon. 

JudgmerU  of  the  First  Division  reversed^  and  the 
interlocutor  of  the  Lord  Ordinary  restored. 
Agent  for  the  appellant :    Preston  Kar slake. 
Agent  for  the  respondent :  Horace  Watson^  Land  Revenue 
Solicitor. 

See  Hall  on  the  Sea  Shore  (2d  Eng.  gable  stream,  has  a  right,  in  exclusion 

ed.),    40-91 ;    Angell    on  Tide  Waters  of  the  public,  to  take  fish  in  the  stream  . 

(2d    ed.),    tit.  **  Fishery  ;"    Angell  on  Waters  v.  Lilley,  4  Pick.,  145  ;  H(irt  v. 

Watercourses,  same  tit.  ;  Hale,  De  Jure  HiU,  1  Whart.,  124;    Cobb  v.  Daten- 

Maris,  Hargrave's  Law  Tracts  ;   Houck  part,  33  New  Jersey  Law  R.,  223. 

on  Rivers,  g$^  210-226  ;  Tyler  on  Bonn-  Trespass  will  lie  by  the  owner  of  a 

daries,  38  ;  \Vood  on  Nuisances,  761-3  ;  fishery  for  a  direct  interruption  of  the 

Woolrych  on  Waters,  tit.  "Fisheries  ;"  exercise  of  his  right:  Hart  v.  Hilly  1 

Washbarne  on  Easements,  same  tit.  ;  Whart.,  124. 

Tiuicuni    Finking    Co.   v.    Carter,    61  Oysters  planted  by  an  individual  in  a 

Penn.  St.  Rep.,  21 ;  Lowndes  v.  I)ick-  bed  clearly  marked  out  and  defined,  in 

erson,  34  Barb.,  580.  the  tide  waters  of  a  bay  or  arm  of  the 

The  owner  of  the  soil  of  an  unnavi-  sea,  which  is  a  common  fishery  to  all 
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the  inhabitants  of  the  state  where  the 
bay  or  arm  of  the  sea  is  situated,  and 
where  there  are  no  oysters  growing 
spontaneously,  at  the  time,  are  the 
property  of  the  person  who  plants 
them  ;  and  the  taking  them  by  another 
person  is  a  trespass  for  which  an  action 
lies :  Lowndes  v.  Dickeraon,  34  Barb. , 
686 ;  Decker  v.  Fisher,  4  Barb.,  592 ; 
FUet  V.  Hegeman,  14  Wend. ,  42  ;  Paul 
V.  HazeltoUy  37  New  Jersey  Law,  106 ; 
Waoley  v.  CampbeU,  37  N.  J.  Law,  163  ; 
Power  V.  TazewUls,  25  Gratt.  (Va.).  786. 

Otherwise  if  the  stakes  be  carried 
away  and  not  replaced  for  a  consider- 
able time  :  BrinckerJioff  v.  Starkins^  11 
Barb.,  248. 

A  person  who  plants  oysters,  in  navi- 
gable waters,  opposite  to  the  lands  of 
another  person,  does  not  thereby  ac- 
quire such  a  possession  of  them  as  will 
enable  him  to  maintain  trespass  against 
the  owner  of  the  adjacent  land  for  tak- 
ing them  away :  Brinckerhoff  v.  Star- 
kins,  11  Barb.,  248. 

It  is  indispensable  to  the  existence  of 
the  right  of  property  in  oysters  thus 
plant^  that  the  bed  shall  not  interfere 
with  the  exercise  of  the  common  right 
of  fishing ;  for,  if  the  oysters  were 
mingled  with  and  undistingnishable 
from  others,  of  natural  growth,  in  the 
public  waters,  the  interest  of  the  person 
planting  them  would  be  subservient  to 
the  public  use :  Lowndes  v.  JXckersont 
34 Barb.,  586 ;  Deckery.  i^feA^r,  4 Barb., 
592 ;  Pavl  v.  Hazelton,  37  N.  J.  Law, 
106;  WooUy  v.  CampbeU,  Id.,  163; 
Proctor  V.  Wells,  103  Mass.,  216  ;  Ar- 
nold V.  Mundy,  6  New  Jersey  Law  (1 
Halst.),  1. 

The  owner  of  a  vessel  is  liable  for 
running  into  and  injuring  a  net  set  in 


a  public  river,  if  he  could,  by  the  exer- 
cise of  reasonable  care,  have  avoided 
it :  Cobb  v.  Bennett,  75  Penn.  St.  R.,  326. 
Plaintiff  and  defendant  were  owners 
of  boats  employed  in  fishing.  Plain- 
tiff's boat  cast  a  seiDe  around  a  shoal  of 
mackerel,  with  the  exception  of  a  com- 
paratively small  opening  which  the 
seine  did  not  quite  fill  up,  but  throue;h 
which,  in  the  opinion  of  a  witness,  the 
fish  could  not  escape.  Defendant's 
boat  then  came  in  through  the  opening 
and  took  the  mackerel.  Held,  that  the 
plaintiff  could  not  maintain  trespass 
for  taking  his  fish,  his  possession  not 
being  complete :  Young  v.  Hichens, 
Davison  &  Merivale,  592. 

See  Pierson  v.  Post,  3  Caines,  175 ; 
Buster  v.  Newkirk,  20  Johns. ,  75. 

A  custom  to  take  fish  in  alieno  solo 
in  an  un navigable  river  is  not  a  good 
custom  ;  but  if  it  were,  it  could  not  be 
fi^iven  in  evidence  under  the  general 
ueue,  in  defence  to  an  action  of  tres- 
pass ;  and  even  if  the  action  is  brought 
before  a  justice  of  the  peace,  such  cus- 
tom ought  to  be  pleaded  specially,  for 
it  affects  the  title  to  land.  Such  a 
right,  if  it  can  be  sustained  at  all,  must 
be  claimed  by  prescribing  in  a  qu^e  estate: 
Waters  v.  LUley,  4  Pick.,  145. 

As  to  seizing  a  vessel  illegally  used 
in  taking  clams  or  oysters  :  See  Bay  v. 
Comptom,  37  N.  J.  Law,  514. 

The  legislature  has  power  to  pass  a 
a  valid  law  to  prevent  the  taking  of 
fish  at  particular  seasons  of  the  year : 
People  V.  Beid,  46  Barb.,  235. 

Ae  to  protecting  those  who  enclose 
fish,  etc.,  see  Com,  v.  WeatJierhead,  110 
Mass.,  175 ;  Roflmey  v.  Com/pton^  86  N. 
J.  Law,  507 ;  Bennett  v.  Boggs^  Baldw. 
C.  C.  Rep.,  60. 


[Law  Reports,  2  Scotch  Appeals,  488.] 
May  8,  1875. 

Learmouth  et  al.  Appellants ;  Miller,  Respondent. 

Wifis  Legitim — Uusbanis  Right — Claim  of  Creditors, 

The  legitim  of  the  wife  is  the  property  of  her  husband  and  subject  to  his  debts. 

A  provision  without  consideration  in  a  post-nuptial  contract  that  the  income  of 
the  legitim  '*  should  be  alimentary  and  in  nowise  attachable  for  debt,'*  held  insufiicient 
to  exclude  the  claim  of  the  husband's  creditors,  he  having  become  bankrupt. 

Per  Thb  Lord  Chanckllor  (*):  A  stipulation  of  this  kind  in  a  post-nuptial  con- 
tract ia  neither  valid  nor  permissible. 

(*)  Lord  Cairns. 
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Per  LoRO  Hatherley  :  A  man  cannot  so  deal  with  his  own  property  as  to  make  a 
provision  to  the  detriment  and  defeating  of  his  creditors. 

Per  Lord  O'Hagan  :  No  man  is  permitted  to  filch  his  own  income  from  the  hands 
of  his  creditors. 

The  Conjugal  Bights  Act  (^)  held  inapplicable,  as  the  bankruptcy  was  anterior. 

On  the  30tli  of  June,  1845,  John  Finlay  married  Mary 
Anne  Alexander  without  any  ante-nuptial  settlement,  so  that 
439]  on  the  *death  of  her  father,  in  1851,  her  legitimj 
£2,600,  became  the  property  of  her  husband. 

On  the  28th  of  February,  1852,  the  husband  and  wife,  by 
post-nuptial  trust  settlement,  provided  that  tlie  income  of 
the  legitim  should  be  paid  to  the  husband  for  life,  and,  after 
his  death,  to  the  wife ;  the  fee  to  go  to  the  children  of  the 
marriage.  These  provisions  were  declared  by  the  deed  to  be 
alimentary,  "and  nowise  attachable  for  debt ;"  the  husband 
undertaking  to  pay  £1,999  ''  for  the  purposes  of  the  trust." 
He  was  at  the  time  of  executing  this  deed  in  prosperous  cir- 
cumstances ;  but  in  1860,  having  got  into  difficulties  from 
the  stoppage  of  the  Western  Bank,  he  was  declared  a  bank- 
rupt; and  the  above  respondent  was  appointed  trustee  of 
his  sequestrated  estate. 

The  trustees  under  the  post-nuptial  settlement  were  found 
entitled  to  the  principal  sum  of  the  legitim  (£2,600)  by  a 
judgment  of  the  Court  of  Session,  which  the  House  of  Lords 
affirmed  in  a  former  litigation  (*). 

The  present  action  was  brought  in  January,  1871,  by  the 
trustee  of  the  bankrupt  estate,  on  behalf  or  the  creditors, 
for  a  judicial  declamtion  that  they  were  entitled  to  the 
whole  interests,  dividends,  and  profits  of  the  legitim  during 
the  life  of  the  husband,  at  all  events  so  long  as  the  seques- 
tration of  his  estates  should  remain  in  force. 

The  defence  of  the  trustees  under  the  post-nuptial  settle- 
ment (the  above  appellants)  was  that  the  husband  had  not 
fulfilled  his  obligations  under  that  settlement,  and  that  they 
were  entitled  to  retain  the  sums  sued  for. 

The  Lord  Ordinary  (Lord  Mackenzie)  decided  in  favor  of 
the  pursuer,  his  Lordsliip  holding  that  the  husband's  life- 
rent of  the  legitim  was  by  the  bankruptcy  vested  in  the 
trustee  of  the  creditors  Q.  This  judgment  having  been* ad- 
hered to  by  the  Lower  House,  the  trustees  under  the  post- 
nuptial settlement  appealed  to  the  House  of  Lords,  having 
for  their  counsel 

The  Lord  Advocate  (Mr.  Qordon^  Q.C.),  and  Mr.  William 
Pearson^  Q.C. 

(1)  24  and  26  Vict.  c.  86. 

(2)  ScoUifik  Jurist,  vol.  xlii.  p.  418;    Weekly  Notes,  1870,  p.  143. 

(»)  3d  Series,  vol.  x.  p.  107. 
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* 

*Mr.  John  Pearson^  Q.C.,  and  Mr.  /.  T.  Anderson^  [440 
appeared  for  the  respondent. 

At  the  close  of  the  argument  for  the  appellants  the  follow- 
ing opinions  were  delivered  by  the  Law  Peers  : 

The  Lord  Chancellor:  The  case  now  brought  before 
your  Lordships  has  produced  an  amount  of  litigation  which 
IS  much  to  be  wondered  at  and  much  to  be  regretted.  At 
the  time  that  the  post-nuptial  settlement  was  executed  the 
father  of  Mrs.  Finlay  had  died,  and,  as  one  of  his  children, 
she  was  entitled  to  £2,600  under  the  head  of  legitim.  The 
legitim  was  in  law  the  property  of  her  husband!  He  might 
have  done  anything  that  he  pleased  with  it.  The  trust  re- 
lating to  the  £2,600  is  as  follows  : 

In  trust  for  the  payment  of  the  free  yearly  proceeds  of  £2,600  to  the  said  John 
Finlay  during  his  life  for  his  life-rent  use  allenarly ;  and  after  his  death,  in  the  event 
of  his  being  survived  by  his  wife,  in  trust  for  the  payment  to  her  in  like  manner  of 
the  free  yearly  proceeds  of  the  £2,600  during  her  lifetime  for  her  life-rent  allenarly. 
And  after  the  death  of  the  survivor  of  the  said  spouses,  in  trust  for  the  whole  chil- 
dren to  be  born  of  the  marriage ;  and  it  is  hereby  expressly  provided  and  declared 
that  the  whole  of  the  foresaid  conditions,  as  well  those  in  favor  of  the  spouses  as 
those  in  favor  of  the  children,  shall  be  nowise  attachable  for  debt,  but  that  the 
same  shall  be  considered  alimentary. 

There  is  here,  my  Lords,  a  cumulative  provision  that  all 
the  trusts  shall  be  considered  alimentary ;  and  the  meaning 
of  that  is  that  they  shall  be  considered  alimentary  for  each 
of  the  persons  in  succession  who  are  to  benefit  by  the  trusts. 
It  is  a  stipulation  with  regard  to  the  husband's  life-rent  use 
that  it  shall  bfe  in  nowise  attachable  for  his  debts,  but  shall 
be  considered  alimentary  for  his  benefit.  Then  the  question 
is,  whether  a  stipulation  of  this  kind  in  a  post-nuptial  con- 
tract is  permissible  and  valid  according  to  the  law  of  Scot- 
land ?  According  to  thB  law  of  England  it  clearly  would  be 
invalid;  and,  my  Lords,  as  I  understand  the  law  of  Scot- 
land, it  is  invalid  equally  by  the  law  of  Scotland.  It  is  an 
attempt  made  by  an  owner  of  property  to  place  it  in  such  a 
position  as  shall  prevent  his  creditors,  or  his  assignee  or 
trustee  in  bankruptcy  or  sequestration,  from  taking  it  and 
using  it  for  the  payment  of  his  debts. 

My  Lords,  I  asked  whether  there  was  any  instance  where 
the  *owner  of  property  in  a  contract  for  valuable  con-  [441 
sideration  could  be  found  entitled  to  make  a  provision  of 
that  kind.  I  do  not  desire,  my  Lords,  to  express  any  opinion 
whether  it  could  or  could  not  be  done  ;  but  no  instance  has, 
as  a  matter  of  fact,  been  adduced  at  your  Lordships'  bar 
where  it  has  been  held  valid.  Desiring,  as  I  say,  to  express 
no  opinion  as  to  whether  it  could  be  done  or  could  not  be 
done,  what  I  ask  your  Lordships'  attention  to  is  this  —that 


134  SCOTCH  APPEALS.  [L.  R. 

1876  Learmouth  v.  Miller. 

even  although  it  may  be  considered  that  the  post-nuptial 
contract  is  onerous,  and  has  considerations  in  it  for  some  of 
its  provisions,  I  think  it  cannot  be  maintained  that  for  this 
provision  made  by  Mr.  Finlay-  with  regard  to  his  own  prop- 
erty and  for  his  own  benefit,  there  was  any  consideration 
whatever  moving  to  him  or  influencing  him.  It  was  a  disposi- 
tion of  trust  made  and  created  by  him  for  his  own  benefit,  and 
which  he  was  not  moved  to  create  by  any  consideration  paid 
to  him  for  so  doing.  It  was,  therefore,  a  disposition  to  be 
viewed  in  every  respect  as  one  of  those  dispositions,  not 
admitted  by  the  Scotch  law,  where  a  man  withdraws,  or 
attempts  to  withdraw,  his  own  property  from  tlie  reach  of 
his  creditors,  or  of  the  trustee  in  the  case  of  sequestration. 

Then,  say  the  appellants,  here  is  a  contract  containing  va- 
rious provisions.  There  is  the  provision  for  the  life-rent  of 
the  husband  ;  there  are  provisions  by  the  husband  by  which 
he  is  bound  to  give  a  bond  for  £1,999  to  pay  that  sum  for 
the  purpose  of  the  settlement,  to  insure  his  life  in  the  mean- 
time, or  give  heritable  security  for  the  purpose  of  imple- 
menting his  obligations ;  the  husband  has  not  done  any  of 
those  things ;  it  is  not  right  that  he  should  claim  the  advan- 
tage and  benefit  of  the  post-nuptial  contract,  and  at  the  same 
time  be  a  defaulter  in  the  fulfilment  of  the  obligations  which 
it  imposes  upon  him.  Now,  my  Lords,  there  is  no  doubt 
that  there  is  a  principle  in  the  Scotch  law,  as  there  is  a  prin- 
ciple in  the  law  of  England,  as  administered  in  the  courts  of 
equity,  that  any  person  who  is  a  party  to  a  complex  con- 
tract or  obligation  cannot  be  permitted  to  take  the  benefits 
of  that  contract,  and  at  the  same  time  repudiate  the  obliga- 
tions placed  upon  him  by  it.  That  ig  a  principle  depending 
not  upon  any  technical  rule  of  law,  but  upon  the  first  prin- 
ciples of  equity  and  of  justice. 

But  now,  my  Lords,  let  us  see  how  it  is  proposed  to  apply 
442]  that  ^rule  to  the  present  case.  The  appellants'  first 
plea  in  law  describes  very  aptly  the  process  of  reasoning 
Dv  which  that  proposition  is  sought  to  oe  supported.  That 
plea  says : 

The  post-nuptial  contract  being  a  mutual  and  onerous  deed,  and  neither  the  hus- 
band nor  the  pursuer,  as  coming  in  his  place,  having  fulfilled,  or  being  ready  to 
fulfil  the  obligations  thereby  undertaken  by  him  as  the  consideration  and  counter- 
part of  the  life-rent  alimentary  proyision,  the  pursuer  is  not  entitled  to  recover  the 
sums  sued  for. 

Now,  my  Lords,  is  it  the  fact  that  the  obligations  under- 
taken by  the  spouse  in  this  case,  the  oblij^ations  to  provide 
the  £1,999  and  to  insure  his  life,  and  to  give  heritable  secu- 
rity, we.re  undertakeu  by  him   "as  the  consideration  and 
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counterpart  of  the  life-rent  alimentary  provision  ?"  that  is  to 
say  that,  in  order  to  bribe  and  induce  him  to  undertake  to 
provide  the  £1,999,  he  retained  for  himself  and  put  in  trust 
the  life-rent  provision  of  his  own  money.  My  Lords,  the 
statement  in  tiiis  compendious  form  of  the  proposition  sliows 
at  once  how  absurd  it  is.  If  the  life-rent  had  been  given 
him  by  some  one  else,*then  it  might  well  have  been  said  that 
that  was  valuable  consideration  for  the  obligations  which  he 
undertook.  But  your  Lordships  see  at  once  that  there  was 
no  consideration  whatever  moving  to  him  as  the  counterpart 
of  the  obligation  which  he  undertook. 

The  trustee  in  the  sequestration  is  not  claiming  this  money 
under  the  deed  at  all,  although  he  is  claiming  it  as  an  inter- 
est which  is  mentioned  in  the  deed. 

The  next  question  is,  are  the  appellants  entitled  to  some- 
thing under  the  Conjugal  Rights  Act(*)?  That  act  came 
into  operation  in  1861 ;  the  bankruptcy  in  this  case  occiirred 
in  1860.  If  we  were  to  look  to  those  dates  alone,  it  appears 
to  me  that  the  bankruptcy  having  occurred  before  the  Con- 
jugal Rights  Act  it  would  be  almost  impossible,  having  re- 
gard to  the  mode  in  which  that  act  is  worded,  to  apply  it  to 
a  bankruptcy  which  had  occurred  previously,  because  what 
it  provides  is  this: 

When  a  married  woman  succeeds  to  property,  or  acquires  right  to  it  by  donation, 
bequest,  or  any  other  means  than  by  the  exercise  of  her  own  industry,  th*  husband 
or  his  creditors,  or  any  other  person  claiming  under  or  through  him,  shall  not  be 
entitled  to  claim  the  same  as  falling  within  the  eommunio  bonorum,  *or  under  [443 
thefus  mariii,  or  husband's  right  of  administration,  except  on  the  condition  of  mak- 
ing therefrom  a  reasonable  provision  for  the  support  and  maintenance  of  the  wife  if  a 
claim  therefor  be  made  on  her  behalf:  Provided  always,  that  no  claim  for  such  pro- 
vision shall  be  competent  to  the  wife  if  before  it  be  made  by  her  the  husband,  or  his 
assignee  or  disponee,  shall  have  obtained  complete  and  lawful  possession  of  the 
property,  or  in  the  case  of  a  creditor  of  the  husband  where  he  has,  before  such  claim 
18  made  by  the  wife,  attached  the  property  by  decree  of  adjudication  or  arrestment. 

My  Lords,.  I.  apprehend  that  if  it  were  necessary  to  decide 
the  question,  it  would  be  found  altogether  impossible  to 
apply  the  act  of  1861  to  a  bankruptcy  which  occurred  in  the 
year  1860.  But  I  do  not  consider  it  necessary  to  consider 
that  question  in  the  present  case. 

Upon  the  whole,  tnerefore,  I  advise  your  Lordships  that 
the  interlocutors  appealed  from  ought  to  be  affirmed,  and 
the  appeal  dismissed  with  costs. 

Lord  Hatiierley:  My  Lords,  I  entirely  agree  in  the 
opinion  that  has  been  expressed  by  my  noble  and  learned 
friend  the  Lord  Chancellor.  •  It  is  clear  that  by  the  law  of 
Scotland  a  man  cannot  so  deal  with  his  own  property  as  to 
make  a  provision   to  the  detriment  and  defeating  of  his 

0)  24  A  25  Viet.,  c   8C.     1861. 
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creditors.  Then,  is  this  a  provision  coming  aliunde  as  a 
part  of  the  bargain  made  between  the  parties  to  the  deed,  or 
18  it  simply  a  portion  of  his  own  dominium  over  his  own 
property,  which  portion  he  has  not  alienated,  and  which 
therefore  remains  of  the  same  quality  as  it  was  before  he 
proceeded  to  deal  with  it  1 

My  Lords,  the  House  by  its  former  decision  has  affirmed 
the  validity  of  the  deed  as  regards  the  wife  and  children  (*). 
The  House  has  said  that  as  regards  them  the  provision  made 
was  not  excessive,  and  although  that  provision  was  post- 
nuptial it  has  affirmed  its  validity  in  regard  to  the  wife  and 
children.  But  the  question  as  to  the  husband  was  left  open. 
However,  when  yo\x  look  to  what  was  done  by  the  deed,  it 
is  impossible,  as  it  appears  to  me,  to  contend  that  the  hus- 
band has  parted  witn  anything  more  than  all  the  right  to 
the  fund  which  may  accrue  after  his  death  for  the  benefit 
444]  of  the  parties  who  are  to  take  it,  subject  to  his  *reserv- 
ing  to  himseli  a  life  interest  in  it.  He  parts,  in  other  words, 
with  the  reversion.  He  retains  the  life  interest,  and  that  life 
interest,  so  retained,  remains  his  property. 

As  t'o  the  third  and  only  remaining  point,  with  reference 
to  the  Scotch  Conjugal  Kights  Act,  1  think  it  is  certainly 
g^uite  a  sufficient  answer  to  say  that  that  act  was  so  passed 
in  1861,  and  that  the  bankruptcy  in  this  case  took  place  in 
1860 ;  because  although  the  act  may  be  held  to  have  been 
retrospective  as  to  a  woman  married  before  the  act,  yet  it 
would  be  very  difficult  to  suppose  that  the  act  could  have 
been  intended  to  have  such  an  effect  as  this — that  although 
a  right  had  actually  become  vested  in  the  trustee  under  the 
sequestration,  just  as  if  he  had  purchased  the  right  for  valu- 
able consideration  from  the  lire  renter,  yet  he  should  be 
divested  of  it,  and  a  fresh  settlement  made.  I  apprehend 
that  that  would  be  a  sufficient  answer  to, the  argument 
founded  upon  the  act ;  but  perhaps  a  still  more  complete 
answer  is  that  given  by  my  noble  and  learned  friend  the 
Lord  Chancellor,  who  says  that  the  act  does  not  contemplate 
cases  where  deeds  of  arrangement  have  been  previously  en- 
tered into  between  the  husband  and  wife,  but  only  those 
cases  where  no  arrangement  having  been  made,  it  was 
thought  proper  that  the  wife  should  not  be  deprived  of  all  in- 
terest in  the  nusband'  s  property  without  some  provision  being 
made  for  her.  But  when  the  parties  have  themselves  made 
.  such  provision  there  is  no  necessity  for  calling  in  the  act. 

On  these  grounds,  therefore,  my  Lords,  I  think  the  appeal 
should  be  dismissed. 

(')  Law  Rep.,  2  II.  L.  Sc,  109,  and  Scottish  Jurist,  vol.  xlii.,  p.  418. 
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Lord  O'Haoan:  My  Lords,  I  am  of  the  same  opinion. 
The  case  appears  to  me  to  be  tolerably  clear  in  all  its 
branches. 

On  the  first  and  main  question  the  law  is  not  disputed, 
and  there  is  no  controversy  of  fact.  An  eminent  judge 
(Lord  Deas)  in  Kefs  Trustee  v.  Justice  (*)  states  the  legal 
principle  very  lucidly:  "No  one  is  entitled  to  protect  his 
own  income  against  his  own  onerous  obligations  and  the 
claims  of  his  lawful  creditors."  That  principle  is  adopted 
equally  by  Scotch  and  English  jurisprudence,  and  is  so 
based  on  common  sense  and  justice  that  it  must  *find  [445 
acceptance  in  every  rational  system  of  law.  But  the  argu- 
ment of 'the  Lord  Advocate  invites  us  to  violate  it  by  hold- 
ing that  the  undoubted  property  of  the  bankrupt  here  has 
been  relieved  by  his  own  act  from  the  just  demands  of  his 
creditors.  It  cannot  be  so.  The  words  of  the  deed  are  un- 
equivocal. The  trustees  are  to  hold  "in  trust  for  the  pay- 
ment of  the  free  yearly  proceeds  of  the  trust  estate  to  the 
said  John  Finlay,  during  his  life  for  his  life-rent  use  allen- 
arly."  It  is  impossible  to  deny  that  the  life-rent  so  became 
his  own,  his  own  absolutely ;  and  if  so,  it  could  not  be  en- 
joyed by  him  disburthened  of  the  obligation  to  answer  hon- 
est demands  against  him.  The  subsequent  clause,  on  which 
so  much  stress  has  been  laid,  operates  so  far  as  it  can  have 
legal  operation,  but  no  further;  and  it  was  mistakenly 
argued  that  because  the  deed  generally  had  been  sustained, 
every  provision  in  it  must  be  legally  effective. 

Applying,  therefore,  plain  principle  to  plain  words,  I  am 
of  opinion  that  the  court  below  was  well  warranted  in  re- 
fusing to  defeat  the  claims  of  the  creditors ;  and  I  think  the 
authorities  produced  by  the  Lord  Advocate  and  Mr.  Pearson 
sustain  the  conclusion  to  which  it  arrived.  In  Lewis  v. 
AnstriUher  (^)  the  facts  bore  no  resemblance  to  those  with 
which  we  have  to  deal.  There,  for  abundant  consideration, 
a  son  obtained  an  annuity  charged  on  his  father's  property. 
In  Macdonald  v.  Macdonald  (*),  a  provision  for  a  wife  and 
children  was  most  properly  protected.  But  in  neither  of 
those  cases,  nor  in  any  other  case,  has  a  man  been  permitted 
to  filch  his  own  income  from  the  hands  of  his  creditors.  On 
the  main  question,  therefore,  it  seems  to  me  that  the  decision 
of  the  learned  judges  was  perfectly  correct. 

Interlocutors  appealed  from  affi/rraed^  and  appeal 
dismissed  with  costs. 

Agent  for  the  appellants :   W.  Robertson. 

Agents  for  the  respondent :    Loch  &  Maclaurin. 

O  5  Mnopli..  4.  («)  14  Duiilop,  857.  («)  1  Macph.,  1066. 

13  Eng.  Rep.  18 
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piiaw  Reports,  2  Scotch  Appeals,  456.] 
May  4,  1876. 

456]      *MuiR,  Appellant ;  Crawford,  Respondent. 

BiU  of  MccKanffe — DtKharge  ofihe  Acceptors — Indorsen  still  bound,  htU  (heir  Kight» 

intact.  » 

Ueldj  by  the  Honse,  affirming  the  judgment  appealed  from,  that  a  release  to  the 
acceptors  by  the  holder  of  a  bill  which  had  been  dishonored  and  protested,  did  not 
discharge  the  indorsers ;  the  holder  retaining  the  bill,  and  expressly  reserving  his 
claim  against  any  obligants  other  than  the  acceptors ;  who,  though  exonerated  by 
the  holder,  continued  still  subject  to  the  claims  of  the  several  indorsers. 

The  Scottish  Granite  Company  gave  their  bill  of  exchange 
for  £200  to  William  Cleland ;  who  indorsed  the  bill  to  John 
Holmes  ;  who  indorsed  it  to  the  above  appellant,  Mr.  Muir  ; 
who  indorsed  it  to  the  above  respondent,  Mr.  Crawford ; 
who  paid  the  money  to  Cleland.  The  bill  when  due  was 
dishonored  and  protested ;  the  Granite  Company  becoming 
bankrupt  in  September,  1866. 

By  a  document,  dated  the  28th  of  May,  1872,  Mr.  Crawford 
on  receipt  of  a  partial  payment,  renounced  all  his  claims 
against  the  company  and  the  liquidators  thereof ;  retaining 
the  bill,  and  reserving  entire  his  claims  against  any  obligaiits 
other  than  the'  company  ;  in  short,  discharging  the  accep- 
tors of  the  bill  but  not  the  indorsers,  of  whom  the  last,  Mr. 
Muir,  was  siied  by  Mr.  Crawford  for  pay^ment  of  the  £200. 
The  main  defence  was  that,  by  discharging  the  acceptors, 
the  pursuer  had  in  effect  discharged  the  indorsers  ;  but  the 
Court  of  Session  decided  that,  although  the  acceptors  were 
exonerated  from  the  claims  of  the  holder,  they  were  still 
subject  to  the  claims  of  the  several  indorsers,  whose  rights 
and  liabilities  remained  unchanged  ('). 

Against  this  judgment  the  defender,  Mr.  Muir,  appealed 
to  the  House,  having  for  his  counsel  Mr.  Meadows  White 
and  Mr.  Ernest  Slloester,  who  cited  Webb  v.  Heioitl  (*), 
decided  by  Vice-Chancellor  Wood— a  case  on  which  Lord 
Hatherley  comments  ('). 

457]      *[They  also  cited  Nicholson  v.  Revill{^)\  Price  v. 
Barker {^)\  and  Baiesonv.  Gosling {'),] 

Mr.  JVevay,  of  the  Scotch  bar,  was  heard  for  the  respon- 
dent, citing,  among  other  authorities,  Owen  v.  IIo?nan{'), 
and   the   following   passage    from    Mr.   Chitty's  work  on 

(')  Scotch  Rep.,4th  Series,  vol.L,p.  98.  (»)  4  El.  &  Bl.,  761. 

(«)  4  K.  &  J.,  438.  (•)  Lftw  Rep.,  1  C.  P.,  9. 

(=»)  Infra,  p.  459.  (')  4  II.  L.  C,  997. 
(•*)  4  Xd.  d-  Kl.,  675. 
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Bills ('):  "A  release  to  the  acceptor  discharges  the  other 
parties ;  but  if  there  be  a  reservation  of  the  right  to  sue  the 
other  parties  the  court  will  give  effect  to  the  reservation"  ("). 

At  tiie  close  of  the  argument  the  following  opinions  were 
delivered :  * 

The  Lord  Chancellor  (*) :  My  Lords,  when  this  case 
came  before  the  Court  of  Session  the  record  was,  on  the 
application  of  the  defender  (the  present  appellant)  opened 
for  the  purpose  of  allowing  a  new  defence  to  oe  put  in.  The 
new  defence  was  that,  after  the  bill  sued  upon  nad  become 
due,  and  while  it  still  remained  unpaid  in  the  pursuer's 
hands,  "the  pursuer,  without  communication  with  the  de- 
fender, freed  and  released  the  acceptors  of  his  whole  claims 
against  them  by  a  discharge  dated  the  28th  of  May,  1872, 
whereby  he  renounced  and  discharged  any  claim  which 
might  otherwise  have  been  competent  to  him  against  the 
defender."  The  following  plea  was  added  by  the  defender 
in  the  court  below:  "The  pursuer  having  discharged  the 
acceptor  of  the  said  bill,  and  thereby  renounced  any  claim 
which  might  otherwise  have  been  competent  to  him  against 
the  defender,  the  defender  is  entitled  to  absolvitor." 

The  Court  of  Session  decided  that  the  defence  was  not  a 
sufficient  one  to  absolve  the  defender ;  and  the  (juestion 
before  your  Lordships  is,  whether  the  Court  of  Session  were 
right  in  coming  to  that  conclusion. 

Now  there  is  no  doubt  that  it  is  competent  for  the  holder 
of  a  security  of  this  kind  to  agree  with  the  principal  debtor 
not  to  enforce  his  remedies  against  him  ;  and,  if  ne  does  so 
by  an  apt  ^instrument,  which  at  the  same  time  reserves  [458 
his  rights  against  those  who  are. liable  in  the  second  degree, 
there  will  be  no  discharge  of  those  persons.  The  principal 
debtor  will  not  be  entitled,  if  he  should  be  sued  by  the 
surety,  to  say :  "  You  have  discharged  me  completely  from 
the  debt;  but  I  am  now  sued  by  a  person  who  was  surety, 
and  that  is  inconsistent  with  the  discharge  which  I  received 
from  you."  If  those  persons  who  were  co-obligants  with 
the  Granite  Company  should  afterwards  sue  for  indemnity, 
the  production  of  this  instrument  would  at  once  show  that 
there  was  nothing  in  it  inconsistent  with  such  proceedings ; 
because  the  claims  of  the  pursuer,  Crawford,  were  reserved 
entire  against  the  persons  who  were  sureties.  These  prin- 
ciples have  been  decided  not  merely  in  the  case  of  Owen  v. 
Iioman  in  your  Lordships'  House  ('),  but  in  many  cases 

(')  lOth  ed.,  p.  289.      •  (>)  Lord  Cairns. 

(»)  See  thejud^icntof  LordMoncreifT,         (■*)  4  II.  L.  C,  U97. 
4Ui  ScM-itfS,  vol.  i.,  p.  93. 
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which  have  followed  subsequentlj^ ;  and  it  appears  to  me 
that  the  Court  of  Session  were  entirely  right  in  the  conclu- 
sion which  they  arrived  at. 

It  is  very  singular  that  in  the  argument  before  the  court 
below  no  notice  appears  to  have  been  taken  of  a  sum  of  £70, 
a  deduction  to  be  made  as  a  part  payment  of  the  principal 
bill  of  £200.  But  when  the  objection  that  the  £70  should  be 
allowed  was  brought  forward  at  your  Lorships'  bar,  it  was 
admitted  by  the  learned  counsel  for  the  respondent  that  that 
allowance  ought  to  be  made.  The  interlocutors  stand  at 
present  as  interlocutors  decerning  the  payment  of  the  whole 
£200 ;  but  that  is  an  error,  the  occurrence  of  which  is  to  be 
regretted. 

Under  these  circumstances,  although  I  submit  to  your 
Lordships  that  upon  the  other  parts  of  the  case  the  appel- 
lant is  in  the  wrong,  and  ought  not  to  be  successful,  still  the 
interlocutors  ought  to  be  rectified  as  regards  the  £70 ;  and 
I  shall  therefore  submit  to  your  Lordsliips  that  an  order 
should  now  be  made  by  your  Lordships'  House  that 

It  being  admitted  that  the  sum  of  £70  mentioned  in  the  4th  head  of  the  statement 
of  facts  of  the  appellant  was  paid  on  account  of  the  bill  'of  exchange  for  £200  as 
therein  mentioned.  Declare  that  the  interlocutors  appealed  from  ought  to  be  varied, 
so  far  as  they  or  any  of  them  decern  payment  of  the  sum  of  £70 ;  Remit  the  case 
with  this  declaration  to  the  Court  of  Session. 

There  being  upon  the  face  of  the  interlocutors  this  error,  I 
cannot  say,  although  the  appellant  has  failed  in  what  I  have 
459]  no  *doubt  was  supposed  to  be  the  main  part  of  his 
case,  that  j^our  Lordships  ought  to  do  otherwise  than  abstain 
from  making  any  order  as  regards  the  costs  of  the  appeal. 

Lord  Chelmsford:    My  Lords,  I  entirely  concur. 

Lord  Hatherley  :  My  Lords,  I  will  make  one  single  ob- 
servation only  upon  the  case  which  was  cited  at  the  oar  as 
having  been  decided  by  myself  in  the  Court  of  Chancery  (*), 
upon  the  question  as  to  the  effect  of  a  principal  debtor  being 
discharged  when  the  rights  against  the  surety  are  reserved. 
I  never  entertained  any  doubt  upon  the  general  principle, 
which  has  been  settled  over  and  over  again  by  authority ; 
and  on  looking  at  the  report  of  that  case  I  see  exactly  what 
occurred  there.  The  discharge  was  not  in  the  form  in  which 
it  is  here — that  is  to  say,  taking  part  payment  and  discharg- 
ing the  rest,  but  there  was  a  purchase  by  the  creditor  of  all 
the  property  of  the  principal  debtor,  and  that  property  so 
acquired  by  the  creditor  was  taken  in  discharge  of  tiie  debt 
that  was  due  to  him  ;  and  though  he  said,  that  there  ought 
to  have  beea  in  the  deed  that  which  there  was  not,  namely, 

(>)   ]Vtbb  V.  Ifrwiff,  n  K.  it  J..  438. 
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a  clause  reserving  his  rights  against  the  surety,  and  that 
such  a  clause  had  been  omitted  by  mistake,  I  held  that,  had 
it  been  there,  the  rule  would  not  have  been  applicable  to  a 
case  where  it  is  impossible  to  say  how  much  the  debtor's  es- 
tate was  worth,  or  to  say  that  it  exceeded,  or  that  it  fell 
short  of  the  amount  of  the  debt  in  question.  The  creditor 
had  taken  it  for  what  it  was  worth,  and  had  taken  it  in  satis- 
faction. Therefore,  my  Lords,  the  questions  which  have 
been  argued  here  could  not  possibly  arise  in  such  a  case 
as  that. 

With  regard  to  the  judgment  in  the  present  case,  I  entirely 
concur  in  what  has  been  proposed  by  my  noble  and  learned 
friend  on  the  woolsack. 

Thi3  following  judgment  was  pronounced  by  the  House : 

It  being  admitted  that  the  sum  of  £70,  mentioned 
in  the  fourth  head  of  the  statement  of  facts 
*of  the  appellant,  was  paid  on  account  [460 
oJE  the  bill  of  exchange  for  £200,  as  therein 
mentioned : 

It  is  declared,  that  the  interlocutors,  complained 
of  in  the  said  appeal,  be  varied,  so  far  as  they 
or  any  of  them  decern  for  payment  of  the  said 
sum  of  £70 :  And  it  is  Ordered,  that  the  said 
cause  be  remitted  back  to  the  Court  of  Ses- 
sion in  Scotland,  to  do  therein  as  shall  be 
just  and  consistent  with  this  declaration  and 
judgment. 

Agents  for  the  appellant :  Messrs.  Cruse  &  Sandes. 
Agent  for  the  respondent :  Mr.  James  Lamond. 

See  11  Eng.  Rep.,  44  note. 


[Law  Reports.  2  Scotch  Appeals,  470.] 
June  4,  1875. 

♦Henderson  et  al.  (Steam-Packet  Company),  [470 
Appellants ;  Stevenson,  Respondent. 

Steam  Packet  Compamfn  Eesponsibiliii/  for  Loss  of  Luggage. 

A  ticket,  having  on  its  face  only  the  words  "  Dublin  and  Whitehaven,"  was  given 
to  a  passenger,  who,  without  looking  at  it,  paid  for  it,  and  went  on  board.  Having 
lost  all  his  luggage  he  brought  an  action  against  the  company.  Defence  of  the  corn- 
pan;^,  that  on  the  back  of  the  ticket  there  was  an  intimation  that  they  were  not  to 
De  liable  for  losses  of  any  kind  or  from  any  cause.  Judgment  against  the  company 
with  costs.  ^ 

Per  Tire  Lord  Chaxcellor  :  It  would  be  extremely  dangerous  to  hold  that  where 
a  document  is  complete  on  the  fa^e  of  it,  but  having  on  tie  back  of  it  something 
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which  has  not  been  brought  to  the  knowledge  of  a  contracting  party,  he  shall  be 
held  to  have  assented  to  that  which  he  has  not  seen  and  of  whioi  he  knows  nothing. 

Pas»enger'8  AsaetU, 

Per  Lord  Chklmsford  :  A  mere  notice  from  the  steam  packet  company  without 
the  passenger's  assent  will  not  discharge  them  from  performing  the  very  essence  of 
their  duty,  which  is  to  carry  safely  and  securely,  unless  prevented  by  unavoidable 
accidents. 

Per  Lord  IIatqerley  :  A  ticket  is  in  reality  nothing  more  than  a  receipt  for  the 
money  which  has  been  paid. 

Per  Lord  O'Hagan  :  When  a  company  desires  to  impose  special  and  stringent 
terms  upon  its  customers,  there  is  n9thing  unreasonable  in  requiring  that  those  terms 
shall  be  distinctly  declared  and  deliberately  accepted. 

Lieutenant  Stevenson,  of  the  18th  Royal  Irish  Regi- 
ment, purchased  at  the  office  of  the  owners  of  the  Countess 
471]  of  *Eglinton  steamer,  a  ticket  for  his  passage  from 
Dublin  to  Whitehaven,  and  went  immediately  on  board. 
The  ship  was  wrecked  off  the  Isle  of  Man  on  the  following 
day,  entirely  through  the  fault  of  those  in  charge.  Lieuten- 
ant Stevenson  got  ashore,  and  found  refuge  in  a  peasant's 
hut,  suffering  great  personal  inconvenience,  and  losing  his 
luggage,  which  was  never  recovered.  On  the  19th  of  June, 
1872,  he  brought  the  present  action  against  the  above  appel- 
lants for  payment  of  £71  and  costs. 

The  defence  was  a  remarkable  one ;  the  appellants  insist- 
ing that  they  were  free  from  all  liability  for  injury  either  to 
the  pursuer  or  to  his  luggage ;  their  allegation  oeing  that 
they  had  entered  into  no  contract  with  him ;  and  that,  at  all 
events,  they  were  saved  from  responsibility  by  an  indorse- 
ment on  the  ticket  which  he  had  received,  there  being  on  the 
back  of  it  a  printed  intimation  in  the  following  words :  ''  The 
company  incurs  no  liability  in  respect  of  loss,  injury,  or  de- 
lay to  the  passenger  or  to  his  luggage,  whether  arising  from 
the  act,  neglect,  or  default  of  the  company  or  their  servants, 
or  otherwise." 

The  pursuer  answered  that  the  ticket  on  the  face  of  it  had 
only  these  words:  *' Dublin  to  Whitehaven  ;"  and  that  he 
had  never  looked  at  the  ticket  nor  seen  the  notice  on  the 
back  of  it,  no  one  having  directed  his  attention  to  either ; 
so  that  there  was  no  assent  on  his  part  to  the  alleged 
stipulation. 

The  Lord  Ordinary  (Lord  Q-ifford)  gave  judgment  in  favor 
of  the  pursuer ;  and  on  a  reclaiming  note  the  Second  Divis- 
ion of  tlie  Court  of  Session  adhered  to  this  decision  ('). 
^  Against  tliis  judgment  the  defenders  in  the  Court  of  Ses- 
sion appealed  to  the  House,  having  for  their  counsel  Mr. 
Mllw'ird,  Q^.C,  and  Mr.  E,  O.  Clarkson ;  who  maintained 
that  the  stranding  of  the  ship  was  an  accident  of  the  seas 

(»)  Court  of  S333ioa  Casas,  4th  Saries,  vol.  i.,  p.  215. 
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for  which  the  appellants  were  not  liable  ;  and  insisted  that 
upon  a  true  construction  of  the  contract  between  the  appel- 
lants and  the  respondent  they  were  not  liable  for  his  losses. 

Tlie  .following  cases  were  cited,  namely :  Zunz  v.  South 
Eastern  Railway  Company  (') ;  Carr  v.  Lancashire  and 
Yorkshire  Railway '^Companv^ndi  (')  Stewart  y.  North  [472 
Western  Railway  Company  f ). 

But  at  the  close  of  the  appellants'  argument,  the  Law 
Peers,  without  calling  on  the  respondent's  counsel,  Mr.  Cot- 
ton^ Q.C.,  and  Mr.  Thesiger^  Q.C.,' delivered  the  following 
opinions : 

The  Lord  Chancellor  (') :  My  Lords,  two  questions  have 
been  argued  on  this  appeal ;  the  first  being  whether  the  con- 
tract between  the  parties  had  incorporated  in  it  certain  con- 
ditions printed  on  tlie  back  of  the  ticket ;  the  other  being  a 
question  which  arises  only  upon  the  supposition  that  those 
conditions  were  so  incorporated — whether  they  were  in  them- 
selves legal  conditions,  and  what  was  their  proper  construc- 
tion ?  Upon  the  second  question,  Mv  Lords,  1  do  not  propose 
to  make  any  observations  ;  but  I  will  ask  your  Lordships  to 
direct  your  attention  to  the  first  question,  the  answer  to 
which  appears  to  me  of  itself  sufficient  to  dispose  of  this  case. 

The  respondent,  an  officer  in  Her  Majesty's  18th  Royal 
Irish  Regiment,  desiring  to  travel  from  Dublin  to  White- 
haven, took  from  the  above  appellants  a  ticket  for  the 
voyage,  going  into  their  ticket  office  on  the  wharf,  at  the 
North  Wall  of  Dublin,  alongside  of  which  the  steamship  the 
Countess  of  Eglinton  was  lying.  He  paid  the  fare  for  the 
voyage,  and  obtained  the  ticket  in  return. 

On  the  face  of  this  ticket  there  are  letters  indicating  the 
name  of  the  steam  packet  company,  and  the  words  "  Dublin 
to  Whitehaven."  This  clearly,  if  the  matter  had  so  rested, 
would  have  been  evidence  of  a  contract  on  the  part  of  the 
steam  packet  company  to  carry  the  person  to  whom  the 
ticket  was  handed,  in  consideration  of  the  money  which  he 
had  paid  to  them,  from  Dublin  to  Whitehaven,  and  to  use 
all  reasonable  care  in  the  course  of  their  undertaking  so  to 
carry  him. 

But,  my  Lords,  on  the  back  of  the  ticket  there  were 
printed  these  words : 

This  ticket  is  issued  on  the  condition  that  the  company  incur  no  liability  whatever 
in  respect  of  loss,  injury,  or  delay  to  the  passenger,  or  to  his  (or  her)  *luggage,  [473 
whether  arising  from  the  act,  neglect,  or  default  of  the  company'  or  their  servants,  or 

(»)  Law  Rep.,  4  Q,  B.,  546.  (»)  8  H.  A  C,  186. 

(*)  7  Ex.,  707;  7  Railw.  Caa,  426;  21        {*)  Lord  Cairns. 
L.  J.  (Ex.),  261. 
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otherwise.     It  is  also  issued  subject  to  all  the  conditions  and  arrangements  published 
by  the  compnny. 

There  were  also  hung  up  in  the  office  a  time  bill,  and  a  list 
of  fares ;  and  also  a  general  notice  (*),  which  I  need  not  fur- 
ther refer  to,  inasmuch  as  no  evidence  whatever  was  given 
that  the  pursuer  saw,  read,  or  indeed  had  an  opportunity  of 
reading  that  general  notice.  'But  the  question  arises  what 
was  the  effect  of  handing  to  the  pursuer  a  ticket  having  the 
words  which  I  have  mentioned  upon  the  face  of  it,  and  hav- 
ing those  further  sentences  which  I  have  read  upon  the  back 
of  it. 

With  regard  to  the  knowledge  of  the  respondent  of  what 
was  printed  upon  the  back  of  the  ticket,  your  Lordships 
have  nis  own  evidence,  which  is  not  controverted,  and  upon 
which  ha  does  not  appear  to  have  been  challenged  or  cross- 
examined,  that  in  point  of  fact  h^  did  not  read  and  did  not 
know  what  was  printed  upon  the  back  of  the  ticket.  There 
was  nothing  upon  the  face  of  the  ticket  referring  him  to  the 
back,  and  there  was  nothing  said  by  the  clerk  who  issued 
the  ticket  directing  the  respondent's  attention  to  what  was 
printed  upon  the  back.  Your  Lordships  therefore  may  take 
it  as  a  matter  of  fact  that  the  respondent  was  not  aware  of 
that  which  was  printed  upon  the  back  of  the  ticket ;  conse- 
quently, so  far  as  any  intelligent  knoj^^ledge  of  what  was  there 
printed  is  concerned,  he  cannot  be  taken  intelligently  to  have 
agreed  to  the  terms  printed  upon  the  back  of  the  ticket. 

I  asked  with  some  anxiety  what  was  the  authority  for  the 
proposition  that  a  member  of  the  public  was  to  be  supposed 
to  have  contracted  under  those  circumstances  in  that  way ; 
and  I  have  listened  with  great  attention  to  all  the  authorities 
that  have  been  cited.  A  great  number  of  those  authorities 
are  cases  where  there  was  no  question  at  all  arising  as  to 
what  the  nature  of  the  contract  was.  They  were  cases  in 
which  it  was  assumed  either  by  the  admission  of  both  sides, 
or  by  the  pleadings,  that  terms  similar  to  those  which  I  have 
read  in  the  present  case  as  printed  on  the  back  of  the  ticket 
formed  part  of  the  contract  in  those  different  cases. 
447]  *Those  cases  therefore  have  no  relation  whatever  to  the 
present.  There  were  a  considerable  number  of  other  cases 
in  which  for  the  conveyance  of  animals  or  of  goods,  a  ticket 
or  paper  liad  been  issued  actually  signed  by  the  owner  of  the 
animals  or  by  the  owner  of  the  goods.  With  regard,  again, 
to  those  cases  there  might  indeed  be  a  question  what  was 

Q)  The  general   notice  contained  "  an    live  stock,  and  goods,  should  undertake 
express   condition  that  the    passengers,     all  risks  whatsoever." 
and  owners  of  the  passengers'  luggage. 
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the  construction  of  the  contract,  or  how  far  the  contract  was 
valid.  But  there  could  be  no  question  whatever  that  the 
contract,  euch  as  it  was,  was  assented  to  and  was  entered 
into  by  the  person  who  received  the  ticket. 

But  what  are  the  cases  which  are  analogous  in  any  way  to 
the  present?  My  Lords,  of  all  that  were  cited  there  was 
really  only  one  which  could  be  said  to  approach  the  present 
case.  That  was  a  case  tried  in  the  Passage  Court  oi  Liver- 
pool with  regard  to  a  ticket  issued  upon  the  occasion  of  an 
excursion  train  (*).  And  even  with  regard  to  that  case,  the 
observation  is  obvious  that  when  it  is  examined  it  is  not  an 
authority  at  all  to  decide  the  present  case.  There  a  ticket 
had  been  issued  to  the  excursionist  which  had  upon  the  face 
of  it  "ticket  as  per  bill."  Therefore  on  that  part  of  the  ticket 
which  the  excursionist  must  have  seen  he  was  referred  to 
some  bill  or  other  upon  the  subject  of  the  ticket.  It  was  in 
evidence  further,  by  the  admission  of  the  excursionist  him- 
self, that  he  had  seen  and  had  read  in  the  office  a  large  bill 
on  the  subject  of  the  arrangements  with  regard  to  the  excur- 
sion ;  and  that  in  that  large  bill  he  had  seen  a  reference  to 
some  smaller  bill  or  bills,  but  he  had  not  referred  to  the 
smaller  bills  which  were  so  mentioned.  In  that  state  of 
things,  although  the  jury  in  the  Passage  Court  found,  and 
probably  found  rightly,  that  the  excursionist  was  not  aware 
of  the  contents  of  the  smaller  bills,  the  court  above  (")  having 
leave  to  draw  inferences  of  fact,  came  to  the  conclusion  that, 
under  the  circumstances,  the  excursionist  must  be  taken  to 
have  submitted  himself  to  all  the  terms  contained  in  the 
smaller  bill,  and  to  have  been  content  to  do  that  without 
reading  in  detail  what  those  terms  were. 

I  express,  my  Lords,  no  opinion  upon  that  decision  beyond 
saying  that  it  does  not  in  anj^  way  govern  or  cover  the  pre- 
sent case.  The  present  case  is  a  case  in  which  there  was  no 
reference  *whatever  upon  the  face  of  the  ticket  to  [475 
anything  other  than  that  which  was  written  upon  the  face. 
Upon  that  which  was  given  to  the  passenger,  and  which  he 
read,  and  of  which  he  was  aware,  there  was  a  contract  com- 
plete and  self-contained  without  reference  to  anything 
dehors.  Those  who  were  satisfied  to  hand  to  the  passenger 
such  a  contract  complete  upon  the  face  of  it,  and  to  receive 
his  money  upon  its  being  so  handed  to  him,  must  be  taken, 
as  it  seems  to  me,  to  have  made  that  contract,  and  that  con- 
tract only,  with  the  passenger ;  and  the  passenger,  on  his 
part,  receiving  the  ticket  in  that  form,  and  without  knowing 

(^)  Stewart  v.  North  WttUm  Railway  Company,  8  H.  A  C,  p.  186. 
(')  The  Court  of  Exchequer. 

13  Eng.  Rep.  19 
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of  anything  beyond,  must  be  taken  to  have  made  a  contract 
according  to  that  whict  was  expressed  and  shown  to  him. 

It  seems  to  me  that  it  would  oe  extremely  dangerous,  not 
merely  with  regard  to  contracts  of  this  description,  but  with 
regard  to  all  contracts,  if  it  were  to  be  held  that  a  document 
complete  upon  the  face  of  it  can  be  exhibited  as  between  two 
contracting  parties,  and,  without  any  knowledge  of  anything 
beside,  from  the  mere  circumstance  that  upon  the  back  of 
that  document  there  is  something  else  printea  which  has  not 
actually  been  brought  to  and  has  not  come  to  the  notice  of 
one  of  the  contracting  parties,  that  contracting  party  is  to 
be  held  to  have  assented  to  that  which  he  has  not  seen,  of 
which  he  knows  nothing,  and  which  is  not  in  any  way  osten- 
sibly connected  with  that  which  is  printed  or  written  upon 
the  face  of  the  contract  presented  to  liim.  I  am  glad  to  lind 
that  there  is  no  authority  for  such  a  proposition  in  any  of 
the  cases  that  have  been  cited ;  and  I  agree  entirely  with  the 
observation  of  the  Lord  Ordinary  (')  m  the  present  case, 
where  he  says  in  his  note : 

It  has  not  been  shown  that  the  pursuer's  attention  was  called  either  to  the  bills  in 
the  office  or  to  the  notice  on  the  back  of  the  ticket,  or  that  he  knew  either  of  the  one 
or  of  the  other.  There  is  no  reason  to  doubt  the  pureuer's  word  when  he  says  he 
never  read  the  conditions  on  the  back  of  the  ticket.  Now  it  seems  fixed  that,  in  a 
case  like  this,  mere  notice  not  brought  home  to  and  assented  to  by  the  pursuer  is  not 
enough  (*). 

My  Lords,  the  question  does  not,  as  it  seems  to  me,  depend 
upon  any  technicality  of  law  or  upon  any  careful  examina- 
tion of  decided  authorities.  It  is  a  question  simply  of  com- 
476]  nion  sense,  *Can  it  be  held  that  when  a  person  is  en- 
tering into  a  contract  containing  terms  which  de facto  he  does 
not  know,  and  as  to  which  he  has  received  no  notice,  that  he 
ought  to  inform  himself  upon  them  ?  My  Lords,  it  appears 
to  me  to  be  impossible  that  that  can  be  held.  The  interlocutor 
of  the  Lord  Ordinary,  affirmed  as  it  was  in  all  respects  by 
the  Second  Division  of  the  Court  of  Session,  appears  to  me 
to  have  been  entirely  correct;  and  I  therefore  move  your 
Lordships  that  this  appeal  be  dismissed  with  costs. 

Lord  Chelmsford:  My  Lords,  the  sole  question  is 
whether  the  appellants  are  exonerated  from  all  liability  to  the 
respondent  by  reason  of  the  notice  on  the  back  of  the  ticket 
delivered  to  him  at  the  time  of  his  paying  his  passage-money. 
The  Lord  Ordinary  (')  held  that  there  was  no  proof  that  the 
respondent  assented  to  this  notice,  and  therefore  that  the 
appellants  were  responsible  for  the  loss  of  his  luggage,  the 

(')  Lord  Gifford.  (')  See  the    several    opinions  of   the 

\^)  4th  Series  of  Scotch  Cases,  vol.  i.,  Scotch  Judges,  4th  Series  of  Scotch 
p.  216.  Cases,  vol.  I,  p.  218. 


Vol.  II.]  SCOTCH  APPEALS.  147 

Henderson  y.  Stevenson.  1876 

vessel  in  which  he  was  a  passenger  having  been  wrecked  by 
the  default  of  the  appellants'  servants.  The  Lord  Justice 
Clerk  (*)  and  Lord  Benholme  (*)  also  thought  there  was  no 
assent  to  the  notice.  Lord  Cowan  (*)  and  Lord  Neaves  (*) 
both  thought  that  the  terms  and  conditions  indorsed  upon 
the  back  oi  the  ticket  must  be  held  to  have  been  assented  to 
and  to  have  formed  part  of  the  contract  between  the  parties. 
But  the  whole  of  the  judges  of  the  court  below  held  that 
the  loss  sustained  by  the  respondent  was  not  embraced  by 
the  words  of  the  notice. 

The  steam  packet  company  was  established  for  the  car- 
riage and  conveyance  of  passengers,  passengers'  luggage, 
live  stock  and  goods.  Their  liability  by  law  to  a  passenger 
is  to  carry  and  convey  him  with  reasonable  care  and  ddi- 
gence,  which  implies  the  absence  on  the  part  of  the  company 
of  carelessness  or  negligence.  Of  course  any  person  may  enter 
into  an  express  contract  with  them  to  dispense  with  this 
obligation  and  to  take  the  whole  risk  of  the  voyage  on  him- 
self. And  this  contract  may  be  established  by  a  notice  ex- 
cluding liability  for  the  want  of  care  or  for  negligence,  or 
even  for  the  wilful  misconduct  of  the  company's  servants,  if 
assented  to  by  the  passenger.  But  by  a  mere  notice,  without 
such  *assent,  they  can  have  no  right  to  discharge  them-  [477 
selves  from  performing  what  is  the  very  essence  of  their 
duty,  which  is  to  carry  safely  and  securely,  unless  prevented 
by  unavoidable  accidents^  I  think  that  such  an  exclusion  of 
liability  for  negligence  cannot  be  established  without  very 
clear  evidence  of  the  notice  having  been  brought  to  the 
knowledge  of  the  passenger  and  oi  his  having  expressly 
assented  to  it.  •  The  mere  delivery  of  a  ticket  with  the  con- 
ditions indorsed  upon  it  is  very  far,  in  my  opinion,  from 
conclusively  binding  the  passenger. 

The  Lord  Chief  Justice  in  the  case  of  Zunz  v.  8(yuih  East- 
ern Railway  Company  (^\  which  has  been  referred  to, 
thought  himself  bound  by  the  authorities  to  hold  that  when 
a  man  takes  a  ticket  with  conditions  printed  on  it,  he  must 
be  presumed  to  know  the  contents  of  it,  and  must  be  bound 
by  them.  I  was  extremely  anxious  to  be  referred  to  the 
authorities  which  influenced  the  judgment  of  the  Lord  Chief 
Justice ;  but  although  numerous  authorities  were  cited  by 
Mr.  Milward,  none  of  them  go  the  length  of  establishing 
that  a  presumption  of  assent  is  sufficient.  Assent  is  a  ques- 
tion of  evidence,  and  the  assent  must  be  given  before  the 

(^)  See  the  several  opinions  of  the  Scotch  Judges,  4th  Series  of  Scotch  Cases,  voL 
I.  p.  218. 

(»)  Law  Rep.,  4  Q.  B.,  644. 
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completion  of  the  contract.  The  company  undertake  to 
convey  passengers  in  their  vessels  for  a  certain  sum.  The 
moment  the  money  for  tlie  passage  is  paid  and  accepted, 
their  obligation  to  carry  and  convey  arises.  It  does  not 
require  the  exchange  of  a  ticket  for  the  passage-money,  the 
ticket  being  only  a  voucher  that  the  money  has  been  paid. 
Or,  if  a  ticket  is  necessary  to  bind  the  company,  the  moment 
it  is  delivered  the  contract  is  completed  beiore  the  passenger 
has  had  an  opportunity  of  reading  the  ticket,  mucn  less  the 
indorsement.  It  may  be  a  question  whether,  if  a  passenger 
were  to  read  the  indorsement  and  decline  to.  agree  to  the 
terms,  the  company  could  refuse  to  take  him  as  a  passenger. 
Holding  themselves  out  as  undertaking  to  convey  passengers 
by  their  vessels,  it  might  be  held  that  they  are  bound  to 
carry  upon  the  terms  of  their  common  law  liability  alone, 
unless  a  special  contract  be  entered  into  with  the  passenger. 
But  it  is  unnecessary  to  consider  this  point. 

I  have  expressed  a  view  of  the  case  which  places  the  right 
of  the  respondent  to  an  interlocutor  in  his  favor  on  a  differ- 
478]  But  *ground  from  that  which  was  assumed  by  the 
Court  of  Session  ;  but  I  agree  in  the  reasons  which  led  them 
to  their  conclusion,  because  I  think  that  a  limitation  of  the 
legal  liability  of  the  steam  packet  company  as  carriers  ouffht 
to  be  most  strictly  construed,  as  well  as  the  assent  to  it  dis- 
tinctly proved.  Therefore,  my  Lords,  I  agree  with  my  noble 
and  learned  friend  that  the  interlocutors  ought  to  be  affirmed, 
and  the  appeal  dismissed  with  costs. 

Lord  Hatherley  :  My  Lords,  I  entirely  concur  with  my 
two  noble  and  learned  friends  who  have  preceded  me. 

There  are  two  questions  and  two  questidHs  only  in  this 
case.  The  iirst  is.  Has  there  been  in  fact  any  negligence  on 
the  part  of  the  defenders  ?  That  is  a  point  upqn  which  both 
the  Lord  Ordinary  and  the  learned  judges  of  the  Second 
Division  of  the  Court  of  Session  are  perfectly  clear,  and  as 
to  which  we  should  have  great  hesitation  in  differing  from 
them  if  there  was  any  doubt  upon  the  subject ;  but  as  we 
can  have  none  upon  the  evidence  before  us,  it  is  not  neces- 
sary for  me  to  pursue  the  point.  I  assume,  therefore,  that 
the  loss  sustained  by  the  pursuer  was  entirely  occasioned 
by  the  negligence  of  the  deienders. 

The  other  point  was  as  to  whether  the  pursuer  had  entered 
into  a  contract  by  which  he  agreed  to  be  his  own  insurer,  so 
to  express  it,  not  only  against  loss  occurring  in  the  course 
of  the  passage,  but  even  against  any  neglect  or  default  on 
the  part  of  the  servants  or  agents  of  the  appellants  with 
whom  he  contracted.     Now  he  entered  into  a  contract  as  a 
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passenger  for  the  conveyance  of  himself  and  his  luggage 
from  Dublin  to  Whitehaven.  In  the  absence  of  any  restnc- 
tion,  assented  to  by  him,  to  His  right,  he  was  entitled  to 
consider  himself  as  assured  of  that  passage  in  safety,  except 
so  far,  of  course,  as  an  obstacle  might  have  arisen  irom  any 
absolutely  unavoidable  accident.  The  carriers  were  obliged 
to  use  all  due  precaution  and  due  care  and  diligence  in  car- 
rying him  and  nis  luggage  when  once  they  had  completed  a 
contract  as  common  carriers,  for  the  purpose  of  so  convey- 
ing him.  They  delivered  to  him  a  ticKet,  he  having,  in  the 
first  place,  paid  his  money  for  the  passage  from  Dublin  to 
Whitehaven. 

I  a^ree  with  the  observation  that  was  made  by  my  noble 
and  *leamed  friend  (*X  that,  the  money  having  been  [479 
paid,  and  the  ticket  naving  been  taken  up,  a  contract  was 
completed  upon  the  ordinary  terms  of  conveyance  for  him- 
self and  his  luggage,  unless  it  can  be  made  out  that  he  had 
entered  into  any  special  contract  to  the  contrary.  A  ticket 
is  in  reality  in  itself  nothing  more  than  a  receipt  for  the 
money  which  has  been  paid.  Of  course,  terms  may  be 
imposed  by  the  carriers,  and  parties  may  agree  to  such  terms 
in  derogation  of  their  right.  Numerous  authorities  were 
cited  by  the  counsel  for  the  appellants,  but  all  those  author- 
ities I  may  say  either  showed  (which  the  majority  of  them 
did)  an  actual  signature  by  the  party,  binding  him  some- 
what stringently  to  certain  conditions,  or  they  consisted  of 
cases  in  which  the  pleading  had  been  that,  whether  there 
had  been  a  signature  or  not  there  was  an  agreement ;  and 
that  was  admitted,  and  the  cases  turned  and  were  decided 
upon  that  admission,  which  was,  of  course,  as  good  as  if  a 
contract  had  been  signed.  Keally,  the  only  exception 
among  the  authorities  was  that  noticed  by  my  noble  and 
learned  friend  the  Lord  Chancellor — the  case  in  the  Passage 
Court  of  Liverpool  with  regard  to  an  excursion  train  ;  and  I 
do  not  think  it  necessary  to  add  any  further  observation 
upon  that  case. 

In  the  present  case  the  steam  packet  company  having  re- 
ceived the  pursuer's  money,  and  having  given  him  a  receipt 
for  it  in  the  shape  of  a  ticKet  which  bore  upon  the  face  of  it 
simply  a  heading  with  the  initials  of  the  title  of  the  com- 
pany and  the  words  "Dublin  to  Whitehaven,"  what  was 
the  respondents'  position  ?  He  was  entitled  to  consider  that 
he  had  got  a  good  and  valid  contract  from  common  carriers 
to  carry  him  upon  the  ordinary  terms  from  Dublin  to  White- 
haven.    That  was  his  position,  unless  it  can  be  shown  that 

(')  Lord  Chelmsford. 
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he  had  in  some  way  varied  that  position  by  a  special  con- 
tract. Now  it  happens  in  this  case,  fortunately,  that  there 
can  be  no  doubt  as  to  whether  he  did  or  did  not  read  or  in- 
quire further  into  those  conditions  which  were  on  the  back 
of  the  ticket.  He  positively  swears  in  one  part  of  his  ex- 
amination to  not  havinff  read  the  notice  printed  on  the  back 
of  his  ticket,  and  in  his  cross-examintion  he  is  in  nowise 
shaken  on  that  subject.  But  not  only  that,  your  Lordships 
480]  have  one  of  the  *appellants  themselves  called  on  tne 
other  side,  namely,  Mr.  Kobert  Henderson,  and  this  ques- 
tion is  put  to  him  in  his  cross-examination :  "  Did  you  give 
any  instructions  as  to  directing  passengers'  attention  to  these 
conditions !''  And  he  says,  ''Yes;  a  large  notice  embody- 
ing the  conditions  appears  on  the  bills  we  issue  each  month." 
Then  he  is  asked,  ''Did  you  give  any  instructions  to  the 
clerk  who  issued  the  tickets  on  your  behalf  to  direct  the 
attention  of  passengers  to  what  was  printed  on  the  back?" 
And  his  answer  is,  "No."  The  clerk  himself  is  called,  and 
he  says  in  his  cross-examination,  "  I  cannot  sajr  who  bought 
the  cabin  ticket  for  Whitehaven.  I  was  not  in  the  way  of 
drawing  the  attention  of  passengers  to  the  condition  on  the 
back  of  the  ticket  or  to  the  notice."  That  is  clearly  an 
admission  of  the  fact  that  it  was  not  this  clerk's  habit  to 
call  the  attention  of  passengers  to  that  which  the  appellants 
seek  to  set  up  as  part  of  the  contract.  It  is  an  admission 
that,  that  condition  oeing  printed  not  on  the  face  of  the  ticket, 
bnt  on  the  back  of  it,  he  did  not  actually  see  to  the  passen- 
gers' attention  being  in  any  way  called  to  it. 

Lord  O' Hag  an:  Mv  Lords,  two  questions  have  been 
raised  in  this  case,  and  have  been  the  subject  of  decision  in 
the  court  below ;  but,  in  the  view  which  I  take  of  it,  the 
ruling  of  the  first  will  dispense  with  any  consideration  of 
the  second.  The  respondent's  loss,  through  the  default  of 
the  appellants,  is  plam,  and  now  undisputed. 

The  appellants  rely  upon  a  contract  relieving  them  from 
liability  'f  but  the  respondent  says  that  he  never  entered  into 
such  a  contract:  that  the  terms  of  it  were  never,  in  fact, 
made  known  to  him  ;  and  that  his  assent  to  tliem  was  neither 
asked  nor  given.  The  question  is  one  of  evidence.  Did  the 
respondent «nter  into  such  a  contract?  With  the  majority 
of  the  judges  in  the  court  below,  and  the  noble  and  learned 
Lords  who  have  preceded  me,  I  am  of  opinion  that  he  did 
not.  And  I  have  reached  that  conclusion  substantially^  for 
the  reasons  which  have  been  lucidly  stated,  and  which  it  is 
not  needful  to  rept^at  at  any  length. 

Proof  of  the  respondent's  knowledge  and  assent  might 
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liave  been  given  in  various  ways.  In  certain  circumstances, 
denial  of  *them  might  not  be  permissible  ;  in  others,  a  [481 
jury  or  a  court  might  be  satisfied  of  their  existence  from 
antecedent  dealings,  notoriety  of  custom,  publication  of 
notices,  verbal  communication,  and  so  forth;  but  I  agree 
with  the  Lord  Chancellor  that  the  mere  receipt  of  a  ticket, 
under  such  circumstances,  and  with  such,  an  indorsement  as 
we  have  before  us,  is  not  shown  by  the  authorities  cited  at 
the  bar  to  furnish  per  se  sufficient  evidence  of  such  assent  or 
knowledge.  We  have  j)Ositive  and  uncontradicted  testimony 
that  they  did  not  exist:  and  in  declining  to  discard  that 
testimony  on  the  strength  of  a  false  presumption,  your  Lord- 
ships will  act  in  the  spirit  of  the  legislation  which  would 
have  pronounced  the  contract  we  are  asked  to  enforce  void 
if  the  case  had  come  within  the  statute.  Of  course,  as  it 
does  not,  we  must  deal  with  the  facts  as  we  find  them :  but 
it  is  satisfactory  that  we  are  enabled  to  decide  in  harmony 
with  the  policy  of  Parliament  (*),  which  has  relaxed  the 
stringency  of  judicial  decision  in  the  interest  of  the  public, 
and  limited  the  power  of  companies  to  escape  the  proper 
consequences  of  tneir  own  misconduct  or  neglect. 

We  were  asked  by  Mr.  Milward,  in  the  course  of  his  able 
argument,  what  more  could  the  appellant  have  done  to 
furnish  notice  of  the  terms  on  which  they  proposed  to  con- 
tract: One  answer — and  there  might  be  many  more — ^was 
supplied  by  some  of  the  cases  which  he  cited,  and  in  which 
the  signature  of  the  passenger  or  consignor  demonstrated 
conclusively  his  conscious  and  intelligent  assent  to  the  bar- 
gain by  which  it  was  sought  to  bind  him.  ^When  a  com- 
pany desires  to  impose  special  and  most  sfringent  terms 
upon  its  customers,  m  exoneration  of  its  own  liability,  there 
is  nothing  unreasonable  in  requiring  that  those  terms  shall 
be  distinctly  declared  and  deliberately  accepted ;  and  that 
the  acceptance  of  them  shall  be  unequivocally  shown  by  the 
signature  of  the  contractor.  So  the  Legislature  have  pro- 
nounced, as  to  cases  of  canals  and  railways,  scarcely  distin- 
guishable in  substance  and  principle  from  that  before  us ; 
and  if  the  effect  of  your  Lordships*  affirmation  of  the  inter- 
locutor of  the  Lord  Ordinary  be  to  compel  some  precaution 
of  this  kind,  it  will  be  ^manifestly  advantageous  in  [482 
promoting  the  harmonious  action  of  the  law,  and  in  protect- 
ing the  ignorant  and  the  unwary. 

On   the   second   question    raised,    I   make   no   observa- 

(»)  Railway  and  Canal  Traffic  Act  (17  A  18  Vict  c.  81),  and  Camera  Act  (11  Geo., 
4  A  1  Will.  4,  c.  68). 
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tion.     The  appeal,  in  my  opinion,  should  be  dismissed, 
with  costs. 

IrUerlocidors  appealed  from  affi/rmed;  and 
appeal  dismissed  v)ith  costs. 

Agent  for  the  appellants :  Thoiaas  Cooper. 

Agents  for  the  respondents :  Orahames  &  Wardlaw. 


It  has  been  held  in  some  of  the  states 
that  the  implied  liability  of  a  common 
carrie];ma7  be  qualified  by  express  con- 
tract, or  general  notice  :  bat  such  gen- 
enl  notice  must  be  such  as  amounts  to 
actuai  notice,  or  s^own  to  have  been 
80  conspicuous  that  the  party  sought 
to  be  affected  by  it  could  not  have 
failed  to  discover  it  without  gross  neg- 
ligence : 

Emblazoning  the  general  object  on  a 
check  in  large  letters,  but  stating  the 
restriction  in  small  ones  is  not  sufficient. 

The  effect  of  such  notice,  if  brought 
home  to  the  party,  is  only  to  change 
the  responsibUity  of  the  carrier  from 
that  of  a  common  carrier  to  that  of  an 
ordinary  bailee  for  hire.  In  case  of 
non-delivery  of  goods  intrusted  to  him 
such  bailee  is  liable  therefor,  in  the  ab- 
sence of  proof  of  ordinary  diligence. 
The  fact  of  non-delivery  is  prima  facie 
evidence  of  want  of  ordinary  care  ;  and 
throws  the  burden  of  proof  on  the  de- 
fendant. 

In  some  of  the  states  it  has  been  held 
to  be  against  public  policy  to  allow  a 
carrier  to  contract  for  exemption  from 
liability  against  his  own  negligence. 

The  cases  are  so  conflicting  it  would 
be  impracticable  to  attempt,  within  the 
limits  of  a  note,  to  distinguish  them. 
The  practitioner  should  consult  the  au- 
thorities in  his  own  state. 

Alabama:  Steele  v.  Towneend,  87 
AU.,  247,  Shepherd's  Sel.  Cas.,  201  ; 
Southern  Exp,  Go.  v.  Orook,  4A  Ala., 
468. 

Oalifomia:  Hooper  v.  WeUs,  27 
Cal.,  11. 

Canada  (Upper)  x  Crawford  v.  Oreat, 
etc.,  18  Upper  Can.  C.  PI.,  610 ;  Hood 
V.  arand  Trunk,  20  id.,  361 ;  O^Eorke 
V.  Grand  T.  R.  R.,  23  Upper  Can.  Q. 
B.,  427 ;  Spettigue  v.  Great  Western, 
15  Upper  Can.  C.  PL,  315  ;  MiUigan  v. 
Grand  Trunk,  17  id.,  115  ;  Leona/rd  v. 
Am.  Exp.  Co.,  26  Upper  Can.  Q.  B., 
633  ;  Cr afford  v.  Browne,  11  Upper  Can, 


Q.  B.,  96 ;  Batee  v.  Great  Western,  etc., 
24  id.,  644;  La  Pointe  v.  Grand 
Trunk,  etc.,  26  id.,  479;  Leonard  v. 
Am.  Esm.  Co.,  Id.,  538;  Devlin  v. 
Grand  Trunk,  80  id.,  537  ;  Alex4inder 
V.  Toronto,  etc.,  38  id.,  474,  affirmed  35 
id.,  453 ;  Earr  v.  Great  Western,  etc., 
35  id.,  584;  McCrossm  v.  Grand 
Trunk,  etc.,  23 Upper  Can.  C.  PI.,  107  ; 
Frazer  v.  Grand  TrurUc,  26  Upper  Can. 
Q.  B.,  488. 

Oonnectlcut :  Welch  v.  Boston,  etc. , 
15  Am.  Law  Reg.,  N.S.,  140, 144  note  ; 
Lawrence  v.  Jf.  T.,  etc.,  26  Conn.,  63 ; 
Herwort  v.  Loomer,  21  Conn. ,  245 ; 
Peck  V.  Weeks,  34  Conn.,  145. 

England:  Can^  v.  LancaM,re,  7 
Exch.,  707;  Peck  v.  North,  etc.,  10 
House  Lords  Cas.,  473;  Walker  v. 
York,vtc.,3  0iT.  &  Kirw.,  280;  CW- 
Hns  V.  Bristol,  1  Hurl.  &  Norm.,  617. 

Georgia :  Berry  v.  Cooper,  28  Geo., 
643;  Wallace  Y.Mathews,S9Qeo., 617; 
Southern  Exp.  v.  Ifeubp,  86  Geo.,  635  ; 
Mosher  v.  Southern  Exp.  Co.,  88  Geo., 
87  ;  Cooper  v.  Berry,  21  Geo.,  526. 

minoiB :  Oppenheimer  v.  XT.  S.  Exp. 
Co.,  69  III.,  62  ;  Penn.  Co.  v.  Fairehild, 
69  111.,  260  ;  Anchor  Line  v.  Dater,  68 
111.,  869 ;  /.  C.  R.  R.  v.  MiUheU,  68 
111.,  471 ;  /.  C.  R.  R.  Co.  v.  fYanken- 
berg,  54  111.,  88 ;  Adams'  Exp.  Co.  v. 
Stettaners,  61  111.,  184 ;  lUinois  R.  R. 
Co.  V.  Adams,  42  111.,  474;  Adam^ 
Exp.  Co.  V.  Hnynes,  42  Ul.,  89. 

&diana:  Ohio,  etc.,  v.  Sclby,  47  Ind., 
471 ;  St.  Louis  v.  Smuck,  49  Ind.,  302  ; 
Mich.,  etc.,  v.  Heaton,  37  Ind.,  448; 
Indianapolis,  etc.,  v.  Allen,  31  Ind., 
894  ;  Ecan&ville  v.  Young,  28  Ind.,  516; 
U.  S  v.  Harris,  51  Ind..  127. 

Iowa  I  Rose  v.  Be^  Moines,  39  Iowa, 
246 ;  MuUigan  v.  lUinois  Cent.  R.  R., 
86.Iowa,  182. 

Ireland:  Alexander  v.  Malcolmsen, 
Irish  Law  Rep.,  2  Com.  Law,  621,  af- 
firmed 3  id.,  678;  Gallagher  y.  Great, 
etc,,  8  id.,  326. 

Kansas:  Goggin  v.  Kansas,  etc.,  13 
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Eans.,  415  ;  MiMomi  'VaUey  ▼.  Cald- 
weU,  8  E&ns.,  244;  KaUtean  ▼.  Exp. 
Oo.,  3  Kans.,  205. 

Kentucky :  Adarn^  Exp.  Go.  v.  Ghi/th- 
rie,  9  Bash,  78;  Lfiuismlle,  etc.,  v.  Sedg- 
er,  9  Bush.  645  ;  Rhodes  v.  LouisvOle,  9 
Bush,  645;  Adams'  Exp.  v.  Loeb,  7 
Bush,  499;  Beno  v.  Mogan,  12  B. 
Mon.,  63  ;  Adams^  Exp.  Co.  v.  Ifock,  2 
Duv.,  562. 

Iiouisiana :  New  Orleans,  etc. ,  v.  New 
Orleans,  etc.,  20  La.  Ann.,  302;  Si- 
mond  V.  Fung,  21  La.  Ann.,  363 ;  Rob- 
erts V.  Eiley,  15  La.  Ann.,  103. 

Maine:  Soger  ▼.  Portsmouth,  81 
Maine,  228;  FiOeboume  v.  Qra'nd 
Trunk,  55  Maine,  462. 

Maryland:  BaiUcard  ▼.  Baltimore, 
34  Md.,  197 ;  Baltimore,  etc.,y.  Brady, 
82  Maryland,  333 ;  McCoy  v.  Erie,  42 
Md.,  498. 

Massachtuetta :  Eoadley  v.  North- 
ern, 115  Mass.,  304 ;  Oost  y.  Dinsmore, 
111  Mass. ,  52 ;  Pemberton  v.  N.  T.  Cent. 
B.  B.,  104  Mass.,  144 ;  School  Diet., 
etc.,  v.  Boston,  etc.,  102  Mass.,  552; 
Perry  y.  Thompson,  98  Mass.,  249. 

XSiohigan :  Michigan  Cent,  B.  B.  y. 
Hale,  6  Mich.,  243  ;  McMillan  y.  Mich. 
Southern,  16  Mich.,  79  ;  Am.  Trans. 
Co.  y.  Mo<yre,  5  Mich.,  368. 

Minnesota:  GhristensonY.  Am.  Exp. 
C<?.,15  Minn.,  270. 

MiBsisaippl:  By  contract:  Mobile,  etc., 
y.  WiJi/i^r,  49  Miss.,  725  ;  GUmore  y. 
Carman,  9  Miss.  (1  S.  &  M.),  279  ;  Neal 
y.  Sanderson,  10  Miss.  (2  S.  &  M.),  572; 
WkUesides  y.  ThurlkiU,  20  Miss.  (12  S. 
&  M.),  599  ;  Southern  Exp.  Co.  y.  Moore, 
39  Miss.,  822. 

But  not  by  notice :  Mobile  y.  Weiner, 
49  Miss.,  725. 

Blissoorl :  Bead  y.  jSK.  Louis,  etc.,  60 
Mo.,  199  ;  Levinez  y.  TF.  T.  Co.,  42 Mo., 
88 ;  Wolf  y.  ^wi.  .fi^.  C7e>.,  43  Mo.,  421 ; 
Ketchurn  y.  Am.  Mer.  U.,  52  Mo.,  390. 

New  Hamphshire:  Moses  v.  Bos- 
ton, etc.,  21  N.  H.,  71. 

New  Jenej :  Ashmore  y.Penn.,  etc., 
28  New  Jersey  Law,  180. 

New  York:  May  by  agreement:  Blos- 
som y.  JDodd,  43  N.  Y.,  264  ;  Belger  y. 
Dinsmore,  51  N.  Y.,  166  ;  Maynard  y. 
Syracuse,  etc.,  7  Hun,  399 ;  Boucher  v. 
N.  r.  Cent.  B.  i?.,  49  N.  Y..  263  ;  Dorr 
y.  N.  J.,  etc.,  11  N.  Y.,  485 ;  Mercan- 
tUe,  etc.,  y.  Caleb,  20  N.  Y.,i73  ;  Wi;^ 
y.  iVT.  T.,  etc.,  24  N.  Y.,  181 ;  BisseU  v. 
JV.  Y.  Cent.  R.  B.,2o  N.  Y.,  442  ;  Nel- 
son V.  Had.  Ricer,  etc.,  48  N.  Y.,  503  ; 

13  Eng.  Kef.      20 


OiUaume  y.  Hamburgh,  etc.,  42  N.  Y., 
212 ;  SoumetY.  Nat.  Exp.  Co.,  66  Barb., 
284 ;  Bawson  v.  Holland,  59  N.  Y.,  611; 
Shelton  y.  Merchants'  Dispatch,  59  N. 
Y.,  258.  86  N.  Y.  Superior  Ct.  R.,  527  ; 
Stews  y.  N.  T.,  ete.,57  N.  Y.,  1 ;  Mag- 
nin  y.  Dinsmore,  56  N.  Y.,  168  ;  Glect- 
deU  y.  Thompson,  Id.,  194;  i^.  dt  0. 
Co.  y.  C7.  dtl.Go.,  54  N.  Y.,  197  ;  Gon- 
dict  V.  (?.  T.  B.,  54  N.  Y.,  500 ;  Cra- 
gin  y.  N.  T.  Cent.,  51  N.  Y.,  61 ;  Ed- 
saelY.O.diA.,  60  N.  Y.,  661 ;  BaUfcock 
y.  L.  M.  &  S.,  49  N.  Y.,  491 ;  Cochran 
V.  Dinsm^e,  49  N.  Y.,  249  ;  Steedman 
y.  West&m,  etc.,  48  Barb.,  98  ;  Bawson 
y.  Penw.,  etc.,  2  Abb.  Prac.,  N.  8., 220; 
Eirkland  y.  Dinsmore,  4  N.  Y.  Sup. 
Ct.  B.,  304  ;  French  y.  Buffalo,  2  Abb. 
Ct.  App.,  196  ;  Nivins  y.  J?ay,  ««<?.,  4 
Bosw.,  225, 233  ;  Lee  y.  Marsh,  28  How. 
Prac.,  275, 43  Barb.,  102  ;  Heineman  y. 
Grand  Trunk,  etc.,  31  How  Prac.,  430 ; 
Coffin  y.  N  Y.  Cent.,  64  Barb.,  879; 
Huntington  y.  Dinsmore,  4t  Hun,  66, 
6  N.  Y.  Sup.  Ct.,  195  ;  Myerv  .  Ham- 
den's  Express,  24  How  Prac.,  290;  Falk- 
neau  y.  Fargo,  35  N.  Y.  Superior  Ct. 
Rep.,  382 ;  Manhattan  y.  Camden,  etc., 
5  Abb.,  N.  S.,  289  ;  KneU  v.  U.  S.,  33 
N.  Y.  Supr.  Ct.  Rep.,  433 ;  Lamb  y. 
Camden,  etc.,  46  N.  Y.  271, 4  Daly,  483. 

But  not  by  notice:  Dorr  y.  New 
Jersey,  etc.,  11  N.  Y.,  485  ;  Wells  v. 
Steam,  etc.,  37  N.  Y.,  375 ;  Nevins  y. 
Bay,  etc,  4  Bosw.,  225,  233  ;  Bawson 
y.  Penn.,  etc.,  2  Abb.  Prac,  N.  S.,  220  ; 
Heineman  y.  Grand,  etc.,  31  How. 
Prac.,  438 ;  Lemburger  v.  Tr6»<(j<?W,  49 
Barb.,  283  ;  Blossom  v.  2)<>(W,  43  N.  Y., 
264 ;  Belg&r  y.  Dinsmore,  53  N.  Y.; 
166 ;  Fibel  y .  Livingston,  64  Barb.,  179; 
TrtZ/wr  y.  ifarn«,  40  N. Y.  Superior  CK, 
222. 

North  Csurolina:  Smith  y.  North, 
etc.,U^.  C.,235. 

Ohio :  Damdson  y.  Graham,  2  Ohio 
St.  R.,  181  ;  TKefc/i  y.  Pitts.,  etc.,  10 
Ohio  St.  R.,  65 ;  Jones  v.  Fi?<?r/iie*,  10 
Ohio,  145 ;  Cleveland,  etc. ,  v.  Curran, 
19  Ohio  St.  R.,  1 ;  Cin.,  etc.,  y.  Pon- 
tine, 19  Ohio  St.  R,,  221 ;  KnouMon  y. 
Erie,  21  N.  Y.,  260;  U.  S.  Exp.  Co.  y. 
Bachman,  2  an.  R.,  251. 

Oregon:  Seller  y.  Pacific,  etc.,  1  Ore- 
gon, 409. 

Pennsylvania:  Penn.  R.  B.  Co.  y. 
Butler,  57  Penn.  St.  R.,  335  ;  Famham 
y.  Camden,  etc.,  55  Penn.  St.  R.,  53  ; 
Arner.  Exp.  Co.y.  S(nids,  55  Pen.  St.  R., 
140;  Penn.,  etc.,  v.  Henderson,  51  Penn. 
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St.  R. ,  315;  VerTier  v.  Swertzer,  32  Penn. 
St.  R.,  208;  Bingham  v.  Rog&rB,  6 
Watts  &  Serg.,  ^5  ;  Camden,  etc., 
V.  BaMauf,  16  Penn.  St.  R.,  67 ;  R.  E. 
Co.  V.  McClosky,  23  Pa.  St.,  526. 

South  Oaroliiia;  Lei>y  y.  Savihem 
Exp.,  4  S.  C,  N.  S.,  234  ;  Swindler  v. 
lUOeard,  2  Rich.,  286 ;  Baker  v.  Brin- 
son,  9  Rich.,  201. 

TenneiHiee:  OhoeU  y.  Adamtt  Eat- 
press  Co.f  1  Cent.  Law  Jour.,  187 ; 
Jias?imUe,  etc.,  R.  R.  y.  Jackson,  6 
Heisk.,  271. 

United  States:  Neiw  Jersey,  etc.,  ▼. 
Merchants  Bank,  6  How.,  U.  8.,  882  ; 
York  V.  Central,  8  Wall.,  107 ;  R.  R. 
Co.  V.  Pratt,  22  Wall.,  123;  R.  R.  Co.  v. 
Androscoggin,  etc.,  22  Wall.,  594;  R. 
R.  Co.  V.  Manf.  Co.,  16  Wall.,  818 ;  R. 
R.  Co.  V.  Lockwood,  17  Wall.,  857; 
Exp.  Co.  V.  Kountze,  8  Wall..  842; 
Lamb  ▼.  Camden,  etc. ,  8  Bissell,  894  ; 
R.  R.  Co.  V.  Jfa7%/:  Co..  16  Wall.,  810. 

Vermont:  Kimball  ▼.  Rtitland,  etc., 
26  Verm., 247  ;  ^rwi«r«  v.  Champlain, 
etc.,  18  Verm.,  181 ;  Farmers  y.  Cham- 
plaim,  etc.,  28  Verm.,  186. 

Virginia:  Va.,  etc.,  v.  Sogers,  26 
Gratt.,  828. 

West  Virginia :  Baltimore  v.  Skeels, 
8  W.  Va.,  556 ;  Baltimore  v.  Rathbone, 
1  W.  Va.,  87. 

Wisconsin:  Boormanr.Am.  Exp., 
21  Wise.,  152 ;  Strohn  v.  Detroit,  etc., 
31  Wise.,  554;    Detroit  v.  F.,  etc.,  20 


Wise.,  122  ;  Peet  v.  C.  0.  N.  W.  R., 
19  Wise.,  118  ;  Conder  v.  Penn.  R.  R., 
21  Wise.,  582  ;  WaJd  v.  Htdt,  26  Wise., 
703  ;  Fahey  v.  Northern,  etc.,  15  Wise., 
129. 

Where  an  exception  against  loss  hj 
navigation  is  contained  in  a  bill  of  la- 
ding, and  the  vessel  is  in  fact  lost  in  a 
storm,  the  evidence  of  negligence  or 
improper  conduct  must  be  very  clear  in 
order  to  make  the  shipowner  liable; 
and  although  it  lies  upon  the  defen- 
dant in  the  first  place  to  bring  himself 
within  the  exception,  yet  this  is  suffi- 
ciently done  bv  showing  a  shipwreck 
from  stress  of  weather,  and  the  plain- 
tiff is  then  called  upon  to  establish  that 
the  loss  would  not  have  happened  but 
from  negligence  or  want  of  skill : 
Hamden  v.  Roche,  9  Upper  Can.  Q.  B., 
592. 

Where  goods  in  the  hands  of  a  com- 
mon carrier  are  placed  in  jeopardy  by 
some  cw  major — as  an  extraordinary 
flood — ^he  is  bound  to  use  actively  and 
energetically  such  means  to  save  them 
as  prudent  and  skilful  men  engaged  in 
that  business  might  fairly  be  expected 
to  use  under  the  circumstances.  It  is 
error,  therefore,  to  charge  the  jury 
that  in  such  case  the  carrier  is  bound 
to  use  **  all  the  diligence  which  human 
sagacity  can  suggest."  Nashville,  etc., 
V.  David,  6  Heisk.  (Tenn.),  261  ;  Nash- 
ville, etc.,  V.  King,  id.,  269. 


[Law  Reports,  2  Scotch  Appeals,  482.] 
June  17,  1875. 

Colonel  McDonald,  Appellant ;  McDonald  and 
Trustees,  eiaL,  Kespondents  (*). 

Appointment  with  Directions  and  Conditions  unsanctioned  hy  tJt£  Power, 

Per  The  Loan  Chancellor  (') :  Where  a  gift  made  under  a  power  is  accom- 
panied by  directions  and  conditions  tUtra  vireit,  tlie  gift  will  be  valid  and  the  direc 
tioDS  void. 

Per  Lord  Selborne  :  Where  there  is  an  appointment  authorized  by  the  power, 
but  with  a  superadded  wish,  desire,  or  condition,  not  authorized  by  the  power,  the 
appointment  is  valid ;  but  the  superadded  wish,  desire,  or  condition  necessarily  fails 
unless  the  appointee  elects  to  give  effect  to  it,  which  he  may  do  without  vitiating  the 
appointment. 

A  mere  purpose  or  direction  unwarranted  by  the  power,  though  it  may  have  ope- 
rated ^  a  motive  to  the  appointment,  will  not  bind  the  apjiointee. 

(')  See  the  cjuse  of  Colonel  ^fcDonahl  v.  McDonald  cl  al.  decided  l»y  the  House  on 
the  12th  of  March,  1675,  sujjnt,  p.  124.  (*)  Lord  Cairns. 
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» 

PerionaUy  not  within  the  Entail  Statute. 

A  husband  and  wife,  under  a  power  in  their  ante-nuptial  contract,  appointed  that 
£25,000  should  be  "  settled  and  belong  to  their  eldest  son,  and  other  meinbers  of  their 
family  in  succession,  being  heirs  in  possession  of  their  entailed  estate": 

UeUly  that  the  eldest  son  and  heir  in  possession  of  the  entailed  estate  (})  was  en- 
titled to  the  £26,000  as  absolute  fiar,  free  not  only  from  the  fetters  of  the  entail,  but 
also  free  from  any  claim  on  the  part  of  heirs  coming  after  him,  the  money  as  person- 
alty not  being  within  the  entail  statute  of  1685. 

By  an  ante-nuptial  contract  of  marriage,  dated  the  8th  of 
September,  1826,  between  the  late  Sir  John  and  Lady  Mc- 
Donald, the  *wife's  fortune,  about  £50,000,  was  con-  [583 
veyed  to  trustees  to  pay  the  income  to  the  spouses  during 
their  lives,  and  on  the  death  of  the  survivor,  to  pay  over 
the  whole  **to  the  child  or  children  of  the  marriage  in  such 
proportions  and  under  such  conditions  as  the  spouses  should 
by  joint  deed  appoint." 

Two  sons  and  three  daughters  were  born  of  the  marriage, 
during  which  the  husband  purchased  two  estates,  adjoining 
his  patrimonial  property,  Dorrowing  £25,000  of  the  trust 
funds  to  pay  the  price,  securing  it  over  the  property  so  pur- 
chased, and  afterwards  executed  an  entail  of  the  whole. 

On  the  18th  of  July,  1837,  '*the  spouses"  by  joint  deed 
appointed  that  *'  the  £25, 000  should  be  settled  on  and  belong 
to  their  eldest  son,  or,  failing  him,  to  the  heir  succeeding  to 
the  entailed  estates." 

Colonel  McDonald  (the  above  appellant)  was  the  eldest  son 
of  the  marriage,  and  the  heir  in  possession  of  the  entailed 
estates.  The  contest  in  the  present  case  was  between  him 
and  the  younger  members  of  the  family,  the  Colonel  claim- 
ing the  £25,000  absolutely. 

The  Lord  Ordinary  (')  held  that  the  execution  of  the  power 
by  the  joint  deed  of  tne  17th  of  July,  1837,  was  ultra  vires; 
going  in  several  respects  beyond  the  authority  of  the  power 
contained  in  the  ante-nuptial  contract,  and  therefore  that 
the  £60,000  should  be  divided  among  ''the  whole  children  of 
the  marriage." 

This  decision  was  adhered  to  by  the  Second  Division  of  the 
Court  of  Session,  after  a  hearing  before  seven  judges ;  by  a 
majority  of  whom  it  was  held  that  *'  there  had  been  no  valid 
exercise  of  the  power  of  appointment."  Two  of  the  judges 
dissented,  namely,  the  Lord  Justice  Clerk  (")  and  Lord  Ard- 
millan  (*). 

Under  these  circumstances.  Colonel  McDonald  appealed  to 

(*)  The  above  Colonel  McDonald.  {*)  Scotch  Cases,  4th  Series,  vol.  i.,  p. 

(*)  Lord  Gifford.  794, 

(*)  The  Right  Honorable   Lord   Mon- 
creiff. 
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the  House,  having  for  his  counsel  Mr.  Cotton^  Q.C.,  Mr. 
Marten^  Q.C.,  and  Mr.  J.  M.  Colly er. 

Mr.  John  Pearson,  Q.C.,  and  Mr.  E.  E,  Kay^  Q.C.,  were 
heard  for  the  respondents. 

484]  *The  following  elaborate  opinions  of  the  Law  Peers 
disclose  all  the  material  facts  of  the  case,  and  the  grounds 
of  the  ultimate  decision,  with  the  recognized  authorities. 

The  Lord  Chanoellob  (*):  My  Lords,  the  only  question  of 
difficulty -in  this  case  is  as  to  the  proper  construction  of  a 
joint  deed  of  division  executed  by  Sir  John  and  Lady  Mo- 
Donald,  in  the  year  1837. 

The  deed  of  trust — ^the  ante-nuptial  marriage  contract — 

Srovided  that  the  trust  funds  in  question  should  not  be 
ivisible  until  the  death  of  the  survivor  of  the  spouses  ;  and 
when  the  joint  deed  of  division  came  to  be  executed, 
although  oi  course  it  was  beyond  the  power  of  the  spouses 
to  give  to  Sir  John,  who  was  not  an  object  of  the  power,  any- 
thing beyond  what  the  settlement  had  given  him,  and  tne 
settlement  had  given  him  only  a  limited  interest  of  £760  a 
year  for  his  life ;  still,  the  ioint  deed  of  division  did  nothing 
more  than  simply  to  declare  that  it  was  the  will  of  the 
spouses  that,  in  the  event  of  Sir  John  McDonald  surviving 
ikdy  McDonald,  he  should  have  and  enjoy  ''the  life- rent 
use  of  her  whole  property  during  all  the  days  of  his  life, 
just  as  she  herself  would  have  enjoyed  it  if  she  had  survived 
nim."  Now,  my  Lords,  there  was  not  here  any  attempt  to 
delay  the  distribution  of  the  fund  to  a  period  longer  than 
that  assigned  by  the  deed  ;  for  it  was  not  to  be  distributed 
until  the  death  of  the  survivor  of  the  spouses.  There  was 
an  attempt  to  give  the  whole  of  the  income  to  Sir  John  dur- 
ing his  life ;  but  it  was  carefully  guarded  in  this  way :  it  was 
to  be,  as  it  necessarily  must  have  been,  only  in  the  event  of 
Sir  John  McDonald  surviving  lady  McDonald.  In  point  of 
fact,  he  did  not  survive  Lady  McDonald.  Under  these  cir- 
cumstances, it  appears  to  me  it  would  be  entirely  contrary  to 
reason,  and,  as  far  as  I  know,  quite  without  authority,  to 
hold  that  an  attempted  disposition,  not  in  any  way  interfer- 
ing with  that  which  was  legitimately  within  tlie  object  of  the 
Eower,  and  only  to  take  effect  in  an  event  which  never  has 
appened — should  in  any  way  militate  against  the  validity 
of  the  subseq^ient  disposition  by  the  appointment. 

I  come  next,  my  Lords,  to  what  was  done  with  regard  to 
485]  the  ^children  of  the  marriage.  Now,  the  facts  which 
your  Lordships  will  have  to  bear  in  mind  with  reference  to 
that  part  of   the  case,  are  merely  these :    Lady  McDonald 

(')  Lord  Cairri.s. 
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had  a  very  considerable  personal  property  of  her  own. 
Shortly  after  the  marriage,  Sir  John  and  Lady  McDonald 
thought  it  would  be  desirable  to  purchase  two  estates  neigh- 
boring to  that  which  belonged  to  Sir  John  McDonald,  at 
Dalchosnie,  namely,  Loch-Garry  and  Kinloch-Rannoch ; 
and  Sir  John  purchased  these  properties  for  £28,000.  To 
pay  for  them  he  borrowed  £26,000  of  the  trust  money  which 
constituted  the  property  of  Lady  McDonald,  and  he  gave  to 
her  trustees  a  heritable  bond  over  the  property  so  purchased. 
When  the  spouses  came  to  consider  the  appointment  they 
should  jointly  make  of  Lady  McDonald's  property,  they 
took  notice  of  the  state  of  the  landed  property.  A  new 
entail  was  made  of  the  Dalchosnie  family  property  ;  and  at 
the  same  time  an  entail  was  made  of  the  Loch-Garry  and 
Kinloch-Rannoch  properties.  They  entailed  the  whole  three 
upon  their  eldest  son  and  their  other  sons  in  course  of  entail, 
and  then  upon  other  persons. 

Now,  my  Lords,  the  spouses  evidently  intended  and  de- 
sired that  the  estates  of  Loch-Garry  and  Kinloch-Rannoch, 
which  had  been  mainly  acquired  by  the  £26, 000  of  trust  prop- 
erty, should  go  in  the  course  of  entail  under  which  they 
were  limited ;  and  should  go  without  the  incumbrance  of 
the  heritable  bond  securing  the  £26,000.  There  is  not  the 
slightest  doubt,  at  least  not  in  my  mind,  that  if  Sir  John  and 
Lsidy  McDonald  had  been  asked  :  Do  you  desire  to  execute 
an  instrument  which  shall  say  that  Loch-Garry  and  Kinloch- 
Rannoch  shall  go  in  the  course  of  entail  under  which  they 
have  been  settled,  discharged  of  the  £26,000?  they  would 
have  said :  By  all  means ;  let  that  be  done  in  whatever  way 
it  can  be  done. 

But,  my  Lords,  although  there  is  no  doubt  that  that  was 
the  general  intention  of  .Sir  John  and  Lady  McDonald,  the 
question  for  your  Lordships  to  consider  is  this :   have  they 

fiven  eflfect  to  that  general  intention  1  It  was  perfectly  well 
nown  that  this  general  intention  of  the  spouses  could  not 
be  given  effect  to  except  through  the  medium  of  an  appoint- 
ment of  the  trust  fund  representing  Lady  McDonald's  prop- 
erty ;  and  the  question  again  comes  to  be,  *have  they  [486 
in  making  that  appointment,  exceeded  the  conditions  of  the 
power  1 
By  the  joint  deed  they  provided  in  these  words  : 

It  ia  our  will  that  the  said  sum  of  £26,000  secured  over  the  said  estates  of  Loch- 
Garry  and  Kinloch-Rannoch,  shall  be  settled  on  and  belong  to  our  eldest  son  and 
other  members  of  our  family  in  succession,  being  heirs  in  possession  of  the  entailed 
estate. 

That  was  the  first  part  of  the  clause.    The  second  was  this : 
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The  sum  of  £25,000  being  the  share  of  the  property  which  we  have  allotted  and 
apportioned,  and  do  hereby  allot  and  apportion  as  the  share  of  oar  eldest  son,  or  fall- 
ing him,  of  the  heir  of  entail  succeeding  to  the  said  entailed  estate. 

The  third  part  was  this : 

It  being  our  desire  and  appointment  that  the  said  trustees  under  our  marriage  con- 
tract before  narrated,  or  the  surviyors  of  them,  should  immediately  on  the  death  of 
the  survivor  of  us  renounce  and  discharge  the  said  heritable  bond,  and  disburden  the 
said  lands  and  estates  of  Loch-Garry  ana  Einloch-Rannoch  of  the  same. 

Now,  mv  Lords,  as  regards  the  first  part  of  this  clause,  if 
it  stood  alone,  it  would,  as  it  seems  to  me,  be  open  to  this 
observation :  There  is  a  direction  to  take  £25,000  of  the 
trust  funds,  and  to  settle  it  on  the  eldest  son,  to  make  it 
belong  to  the  eldest  son,  a  person  then  in  existence,  a  person 
spoken  of,  a  persona  designata^  by  the  title  which  then  he 
filled.  And  \t  you  add  the  words,  "  and  other,  members  of 
our  family  in  succession  being  heirs  in  succession  of  the  en- 
tailed estate,"  the  most  favorable  view  to  the  respondents 
that  could  be  taken  of  that  clause  would  be  that  while  the 
eldest  son  was  to  take  in  the  first  place,  the  other  persons 
who  were  heirs  in  the  course  of  the  entail  were  to  take  after- 
wards in  the  same  way  in  which  they  were  to  take  the  estates 
themselves  afterwards ;  that  is  to  say,  the  eldest  son  was  to 
take  that  which  was  monejr  in  the  way  in  which  he  was  to 
take  the  land,  as  the  heir  ot  entail,  or  what  we  should  term 
the  tenant  in  tail,  and  he  should  t^^ke  it  therefore  as  the  fiar, 
with  a  simple  destination  to  those  who  afterwards  might  be- 
come fiars  in  succession.  Your  Lordships  will  readily  see 
that  if  that  were  to  be  the  construction,  it  would  make  the 
eldest  son  the  absolute  owner  of  the  money,  because  of 
course  the  money  could  not  be  subject  to  fetters  which  would 
keep  it  from  his  absolute  dominium. 

487]  *But,  my  Lords,  we  have  further  information  in  the 
second  clause,  which  is  this : 

The  sum  of  £26,000,  being  the  share  of  the  property  which  we,  the  said  John 
McDonald  and  Adriana  McDonald,  have  allotted  and  apportioned,  and  do^hereby 
allot  and  apportion,  as  the  share  of  our  eldest  son,  or,  failing  him,  of  the^heir  of 
entail  succeeding  to  the  said  entailed  estate. 

My  Lords,  I  say  if  this  clause  stood  alone,  it  would 
appear  to  me  to  be  the  clearest  possible  apportionment  and 
appointment  of  the  £25; 000  as  the  share  of  the  eldest  son; 
and  under  the  woMs,  "or  failing  him,"  if  he  were  not  there 
at  the  time  when  the  succession  opened  at  the  death  of  the 
survivor  of  the  spouses,  there  would  be  an  indication  that 
the  heir  of  entail  succeeding  to  the  entailed  estate  was  to 
conxe  in  his  place.  There  again,  if  that  were  to  be  the  con- 
struction of  the  second  clause,  the  eldest  son  being  there, 
would  be  entitled  as  the  object  of  the  appointment,  to  take 
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the  money ;  and  the  circumstance  that  there  was  an  alter- 
native limitation  which  never  came  into  operation  to  a  per- 
son who  might  not  have  been  an  object  of  the  power  could 
not  in  any  way  defeat  or  invalidate  the  appointment  to  the 
eldest  son,  who  truly  was  an  object.of  the  power. 

My  Lords,  I  have  pointed  out  what  appear  to  me  to  be  the 
only  two  constructions  which  these  two  clauses  admit  of. 
There  is  either  an  appointment  to  the  eldest  son,  with  an 
appointment  by  way  of  succession  •  to  the  next  owners  in 
tail,  making  both  of  them  fiars,  the  one  a  fiar  in  the  first 
instance  with  a  simple  destination  to  the  others  afterwards, 
or  there  is  an  appointment  to  the  eldest  son  if  he  is  alive  at 
the  death  of  the  survivor  of  the  spouses,  with  a  conditional 
institution  of  the  next  heir  of  entail  if  the  eldest  son  should 
not  then  be  alive.  In  either  case  the  eldest  son  would  be 
entitled  to  the  dominium  of  the  money. 

Then,  my  Lords,  the  third  clause  is  this : 

It  being  our  desire  and  appointment  that  the  said  trustees  under  our  marriage  con- 
tract, or  the  suryivors  of  them,  should  immediately  on  the  death  of  the  survivor  of 
OS  renounce  and  discharge  the  said  heritable  bond^  and  disburden  the  said  lands  and 
estates  of  Loch-Garry  and  Einloch-Rannoch  of  the  same. 

That  is  the  expression  of  what  I  began  by  saying  was 
without  doubt  the  general  intention  of  the  spouses,  that  by- 
means  of  the  land  being  disburdened  of  the  heritabje  bond, 
it  should  be  left  to  *go  in  succession  to  the  heirs  of  [488 
entail  without  the  obligation  of  pajring.  this  sum  of  £25,000. 
It  is  simply  an  expression  of  a  desire,  which  could  only  be 
carried  into  effect  with  the  consent  of  the  person  who  by  the 
previous  clauses  was  made,  according  to  my  opinion,  the 
absolute  owner  of  the  £25,000.  If  he  consented,  the  trustees 
might  disburden  the  estate.  If  he  did  not  consent,  the  estate 
had  to  remain  burdened  with  this  bond;  and  this  expression 
of  desire  would  not  be  held  in  any  way,  of  itself,  to  take 
away  from  that  ownership  which  was  created  by  the  former 
clause. 

My  Lords,  it  appears  to  me  that  the  clause  with  regard  to 
the  portions  for  the  younger  children  entirely  corroborates 
this  construction.     That  clause  runs  thus : 

It  being  provided  that  in  case  such  funds  shall  exceed  £10,000  to  each  younger 
child,  the  whole  excess  above  £10,000  shall  all  fall  to  the  eldest  son,  or  heir  of  entail. 

That  is  to  say,  to  the  eldest  son  if  he  is  there,  and  if  he  is 
not  there  to  the  heir  of  entail,  ''with  a  view  to  its  being  laid 
out"  (it  says  not  by  whom)  "in  the  purchase  of  lands,  and 
entailed  with  the  other  estates  upon  him,  and  the  heirs 
called  in  the  foresaid  deed  of  entail  through  the  whole  course 
of  succession."     In  other  words,,  it  shall  fall  to  the  eldest 
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son,  and  it  shall  fall  to  him  with  a  view  to  its  being  laid  out 
in  the  manner  described.  Whether  it  would  be  so  laid  out 
or  not  would  depend  upon  whether  the  heir,  or  the  eldest 
son  taking  it,  held  himself  to  be  bound  by,  or  held  himself 
willing  to  comply  with,  .this  expression  of  a  wish  as  to  the 
way  in  which  the  money  should  be  used. 

My  Lords,  that  is  the  construction  which,  as  it  appears  to 
me,  ought  to  be  put  upon  this  deed ;  and,  if  so,  the  rule  of 
law  which  is  applicablef  to  the  subject  is  beyond-  all  doubt. 
It  was  not  in  any  way  disputed  at  your  Lordships'  bar.  It 
is  a  rule  to  be  derived  frpm  the  authority  of  Career  v. 
Bowles  (*),  and  the  numerous  class  of  cases  of  the  same  kind, 
and  also  from  that  class  of  cases  (of  which  Lascennes  v. 
Tierney  (*)  may  be  taken  as  an  example)  which,  though  not 
relating  to  powers  but  to  gifts  and  legacies,  raise  questions 
almost  identical  with  those  which  are  raised  in  the  cases  of 
which  Carter  v.  Bowles  (*)  is  an  example.  From  all  those 
489]  *cases  the  plain  rule  is  derivable  that,  if  you  cannot 
disconnect  that  which  is  imposed  by  way  of  condition,  or 
mode  of  enjoyment,  from  a  gift,  the  gift  itself  may  be  found 
to  be  involved  in  conditions  so  much  beyond  the  power  that 
it  becomes  void.  But  where  that  i^  not  so,  where  you  have 
a  gift  to  an  object  of  the  power,  and  where  you  have  noth- 
ing alleged  to  invalidate  that  gift,  but  conditions  which  are 
attempted  to  be  imposed  as  to  the  mode  in  which  that  object 
of  the  power  is  to  enjoy  what  is  given  to  him,  there  the  gift 
may  be  valid,  and  take  effect  without  reference  to  those 
conditions. 

My  Lords,  here,  it  appears  to  me,  that  there  is  a  clear  gift 
in  the  events  which  have  happened  to  the  eldest  son.  There 
is  nothing  whatever  attempted  to  be  added  by  way  of  check- 
ing his  enjoyment  of  the  property  but  the  injunction  to  the 
trustees  (that  is,  to  other  parties)  to  destroy  the  security  by 
means  of  which  the  money  appointed  to  the  eldest  son  was 
secured.  The  trustees,  of  course,  could  not  do  that  without 
the  consent  of  the  person  to  whom  the  money  was  given. 
It  appears  to  me  that  there  is  no  authority  whatever  which 
womd  warrant  your  Lordships  in  holding  that  a  direction 
of  that  kind  could  invalidate  an  absolute  gift. 

My  Lords,  that  being  so,  the  deed  of  division  appears  to 
me  to  be  entirely  efficacious  for  the  purpose  of  vesting  in 
the  eldest  son  the  right  to  receive  the  £25,000,  and  I  shall, 
therefore,  take  leave  to  submit  to  your  Lordships  the  motion 
that  the  interlocutors  which  are  appealed  from  should  be 
reversed,  with  a  declaration  that  the  appellant  is  entitled, 

{})  2  Russ.  <fe  My.,  801.  .  (»)  1  Mac.  <b  G.,  661. 
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as  from  the  death  of  Lady  McDonald,  to  the  £25,000  secured 
over  the  estates  of  Loch-Garry  and  Kinloch-Rannoch,  and 
that  with  this  declaration  the  case  should  be  remitted  to  the 
Court  of  Session. 

Lord  Hatherley:  The  real  difficulty  of  the  case  has 
been,  what  is  to  be  done  with  reference  to  the  £25,000 1  The 
spouses  say  it  is  their  will  that  it  shall  be  ''settled  on  and 
belong  to  our  eldest  son  and  other  members  of  our  family 
in  succession,  being  heirs  in  possession  of  the  entailed  estate/' 
That  would  have  been  their  desire  if  they  could  have  effected" 
it  as  regards  this  sum  of  personalty — at  least,  what  we 
should  call  personalty — this  sum  of  £26,000.  But  if  they 
had  *settled  it  upon  the  eldest  son,  and  settled  it  with  [49U 
the  same  limitations  as  were  expressed  with  reference  to  the 
landed  property,  the  result  would  have  been  that  it  would 
have  gone  to  him  absolutely.  And  if  they  had  stopped  there, 
he,  being  alive  at  the  death  of  the  survivor  of  the  two  spouses, 
would  have  taken  the  sum  absolutely,  and  would  have  had 
it  free  from  any  possible  claim  on  the  part  of  those  who 
might  come  after  him,  inasmuch  as  it  was  not  subject  to  the 
fetters  and  limitations  imposed  by  the  act  of  1686. 

But  the  spouses  do  not  stop  there.  The  words  of  the  deed 
make  it  still  more  plain  as  they  proceed,  "  the  sum  of  £25,- 
000  being" — what  ?t—"  the  share  of  my"  (the  wife's)  "prop- 
erty, which  we"  (the  spouses)  "have  allotted  and  appor- 
tioned, and  do  hereby  allot  and  apportion,  as  the  share  of 
our  eld^t  son."  I  cannot  conceive  any  words  of  appoint- 
ment more  clear  than  those — I  cannot  conceive  any  words 
(to  follow  Lord  Cottenham's  dictum  in  Lasdennes  v.  Tier- 
ney{')y  that  would  more  completely,  and  clearly,  and  neatly, 
sever  one  share  from  the  rest  of  the  fund ;  whether  that  fund 
be  a  testator's  general  estate,  as  in  the  cas.e  of  a  will,  or,  as 
in  this  case,  a  fund  of  which  an  appointment  is  made  exist- 
ing in  the  hands  of  trustees  in  one  large  mass.  Out  of  the 
fund  in  the  present  case  the  sum  of  £26,000  is  plainly 
severed. 

That  distinguishes  this  case,  and  the  case  of  Lascennes  v. 
TierneyOy  fl-om  a  case  like  one  which  was  referred  to  be- 
fore myself — namely,  Rucker  v.  Scholefleld  ('),  and  from  all 
the  cases  in  which  you  find  the  gift  only  in  a  continued 
series  of  limitations  expressed  in  the  instrument,  without 
any  complete  severance  of  the  share  at  once,  and  in  which 
you  find  a  subsequent  dealing  with  that  share  and  interests 
allotted  and  apportioned  in  it  to  the  parties  intended  to  be 
benefited  ;  and  in  those  cases,  if  those  parties  be  out  of  the 

(>)  1  Mao.  &  G.,  561.  («)  1  H,  <ft  M.,  86, 
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range  of  the  power,  the  appointment  becomes  vitiated,  be- 
cause you  cannot  separate  it  from  a  continued  series  of  lim- 
itations. But  here  we  have  a  share  taken  out  of  the  general 
trust  fund,  and  allotted  to  the  eldest  son,  or,  failing  him,  to 
the  heirs  in  possession  of  the  entailed  estate.  He  did  not 
fail  at  the  death  of  the  survivor  of  the  spouses.  Then  he 
was  found,  and  then  was  his  share  founa  for  him ;  it  was 
allotted  and  apportioned  for  him ;  it  was  taken  out  of  the 
491]  estate.  The  case,  therefore,  appears  *to  fall  as  clearly 
within  the  case  of  Oarver  v.  Bowles  (*)  as  any  case  that  can 
be  conceived. 

No  doubt  the  spouses  proceed  to  say  that  they  wish  the 
trustees  to  "  renounce  and  discharge  the  said  heritable  bond, 
and  disburden  the  said  lands  and  estates  of  Loch- Garry  and 
Kinloch-Rannoch  of  the  same."  That  is  a  condition  super- 
added to  the  clear  and  plain  allotment  of  the  share  which 
had  been  made  to  the  elaest  son ;  and,  being  a  condition  by 
which  he  is  not  fettered  or  bound,  the  condition  itself  be- 
comes simply  a  void  condition  as  aj^ainst  him,  and  he  takes 
the  property  as  he  would  have  taken  it  under  the  former 
limitation,  if  it  had  been  a  limitation  to  him  by  way  of  set- 
tlement, in  the  same  manner  as  the  estates  were  settled,  it 
not  being  subject  to  fetters  for  the  reasons  I  have  already 
assigned. 

There  was,  undoubtedly,  also  a  desire  of  the  spouses  that 
a  full  and  complete  disposition  should  be  made  of  the  funds 
over  which  they  had  the  power  of  appointing.  In, the  exer- 
cise of  that  power  I  think  they  have  made  a  sufficient  dis- 
position ia  the  events  which  have  happened  to  the  eldest 
son.  And  I  think  the  subsequent  direction  in  which  they 
attempt  to  impose  a  condition  upon  the  trustees — a  condition 
which  the  trustees  could  not  with  any  propriety  have  ful- 
filled— to  release  the  estate  from  the  bona,  fails  to  take 
effect.  This  is  in  accordance  with  the  authority  of  cases 
which  have  been  decided  over  and  over  again  in  the  English 
courts,  the  principle  of  which  is  coincident  with  that  which 
is  supports!  by  the  learned  judges  in  the  court  below, 
although  they  have  differed  in  their  argument'as  to  the  con- 
ditions. I  think,  therefore,  my  Lords,  that  the  conclusion 
which  ought  to  be  come  to  is  that  the  appointment  took 
effect  simpUcUer. 

Lord  Selborne  :  My  Lords,  I  read  this  deed  exactly  as 
if  the  words  had  stood  thus  :   '*  We  do  hereby  allot  and  ap- 

Sortion  the  sum  of  £25,000,  secured  over  the  estates  of  Loch- 
arry  and  Kinloch-Rannoch,  as  tlie  share  of  our  eldest  son ; 
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or,  failing  him,  of  the  heir  of  entail  succeeding  to  the  said 
entailed  estates  ;■  and  it  is  our  will  and  desire  that  the  said 
£26,000  shall  be  settled  on,  and  belong  to,  our  eldest  son, 
and  other  members  of  our  family  in  succession,  being 
*heirs  in  possession  of  the  said  entailed  estates ;  and  [492 
also  that  the  trustees  under  our  marriage  contract,  or  the 
survivors  of  them,  shall,  immediately  on  the  death  of  the 
survivor  of  us,  renounce  and  discharge  the  heritable  bond 
for  the  same  sum  of  £25,000,  and  disburden  the  said  lands 
and  estates  of  Loch-Qurry  and  Kinloch-Rannoch  of  the 
same.*' 

So  reading  the  deed,  there  is  first  an  appointment  (in  the 
events  which  have  happened)  to  the  eMest  son,  as  fiar,  of 
the  whole  £26,000.  All  that  follows  is  but  a  superadded 
wish,  desire,  or  condition,  having  in  view  the  settlement  or 
the  release  to  the  owners  of  the  entailed  estates,  of  the  sum 
so  appointed;    which  ulterior  purpose  might  be  acoom- 

Slished,  and  could  only  be  accomplished,  through  the  me- 
ium  of  the  estate  and  interest  vested  in  the  eldest  son  by 
virtue  of  this  appointment.  That  wish,  desire,  or  condition, 
not  being  authorized  by  the  power,  must  necessarily  fail, 
unless  the  appointee  (whether  bound  to  elect  or  not,  by  rea- 
son of  other  benefits  given  to  him  independently  of  the 
power)  should  elect  to  give  effect  thereto ;  but  the  appoint- 
ment itself  is  not,  therefore,  vitiated.  The  authorities,  of 
which  Carver  v.  Bowles  (*)  is  an  example,  have  determined 
(on  principles  which,  if  sound  in  England,  must  be  equally 
so  in  Scotland)  that  an  ulterior  purpose  of  this  kind,  which 
is  vZtra  vires  only,  and  not  also  a  fraud  on  the  power, 
though  it  may  have  operated  as  a  motive  to  the  appoint- 
ment in  the  mind  of  the, appointor,  will,  nevertheless,  not 
prevent  an  object  of  the  power  from  taking  for  his  owii  ben- 
efit the  estate  appointed  to  him,  if  the  words  used,  according 
to  their  proper  construction  (which  muet  itself  be  inde- 
pendent of  any  peculiar  doctrines  of  Iq-w  applicable  to 
■  powers),  are  sufficient  to  execute  the  power,  and  to  vest  the 
property  in  the  appointee. 

The  context  of  this  deed  satisfies  me,  not  only  that,  on 
sound  principles  of  construction,  this  was  its  real  effect,  but 
that  the  appointors  intended  to  do  the  very  thing  which, 
in  law,  they  did  ;  and  that  they  well  understood  that  it  was 
necessary  that  the  deed  should  so  operate  in  order  to  make 
it  possible  that  their  ulterior  wishes  should  be  capable  of 
accomplishment.  The  declaration  and  appointment  which 
they  made  was  expressed  to  be  ''in  consideration  of  the  said 

(•)  2  Ru88.  &  My.,  301. 
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4931  deed  of  entail"  (i.  e.,  the  entail  of  the  *Loch-Garry 
and  Xinloch-Rannoch  estates),  as  well  as  ''of  the  powers 
possessed  by  us  under  the  said  contract  of  marriage  ;  and, 
after  disposing  of  the  £26,000  in  the  way  which  has  raised 
this  controversy,  they  proceeded  to  appoint  the  rest  of  Lady 
McDonald's  settled  property  equally  among  their  "younger 
children,  exclusive  of  the  heir,"  to  the  extent  of  £10,000 
each;  directing  that  if  there  were  any  excess  above  th-at 
amount,  such  excess  should  all  fall  to  "the  eldest  son  or 
heir  of  entail  as  above  mentioned."  Here,  also,  they  super- 
added the  expression  of  an  ulterior  wish,  to  be  effectuated 
through  that  appointment,  by  the  words  which  follow: 
"with  a  view  to  its  being  laid  out  in  the  purchase  of  lands, 
and  entailed,  with  the  other  estates,  upon  him,  and  the  heirs 
called  in  the  aforesaid  deed  of  entail,  through  the  whole 
course  of  succession."  And  afterwards,  in  two  places,  they 
referred  to  the  £26,000  as  being  by  this  deed  "  settled  on  the 
heir  of  entail" — words  which  are  clearly  in  those  places  ap- 
plicable to  the  eldest  son,  as  well  as  to  anjr  other  heir  of 
entail  who  (in  different  events  from  those  which  happened) 
might  have  succeeded  on  the  deaths  of  the  appointors  to  the 
entailed  estates.  A  comparison  of  all  the  passages  in  which 
the  appointee  of  the  £26,000  is  thus  spoken  of  in  the  singu- 
lar number  seems  to  me  to  make  it  quite  clear  that  one  indi- 
vidual person  (to  be  ascertained  with  reference  to  the  state 
of  the  title  to  and  possession  of  the  entailed  estate  .imme- 
diately after  the  death  of  the  survivor  of  the  appointors), 
and  one  person  only,  was  intended  to  take  the  £26,000  by 
way  of  appointment. 

That  being  so,  I  agree  with  your  Lordships,  that  the  opin- 
ion of  the  minority  of  the  learned  judges  in  the  Court  of 
Session  was  correct,  and  that  this  appeal  ought  to  be  allowed. 

Interlocutors  reversed,  and  cause  remmitted  with 
a  declaration  "that  the  appellant  is  entitled, 
as  from  the  death  of  Lady  McDonald,  to  the 
£26, 000  secured  over  the  estates  of  Loch-Garry 
and  Kinloch-Rannoch,"  and  with  direction 
to  proceed  accordingly. 

Agents  for  the  appellants  :  Loch  &  Maclaurin. 
Agents  for  the  respondents :  Orahame^  i&  Wardlaw. 
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[Law  Reports,  2  Scotch  Appeals,  494.] 
June  Y,  1876. 

«P.  N.  Steuart,  Executor  of  the  late  Sir  W.  D.  [494 
Steuart,  Bart.,  Appellant;  Mrs.  Robertson  and  her 
Husband,  Respondents. 

IrUetchange  of  matrimomal  words — Ewinff  and  " Bedding  " 

After  a  family  supper,  one  of  the  party — a  bachelor — ^put  a  ring  on  the  finder  of 
one  of  the  daughters,  a  spinster,  ana  saia  to  her,  **  Ma^ie,  you  are  my  wife  before 
heayen — so  help  me,  oh,  God  1 "  The  two  thereupon  kissed  each  other,  and  Maggie 
said,  **  Oh,  Major  1 "  Their  health  was  drunk,  and  they  were  forthwith  "  bedded,'  ac- 
cording to  an  obsolete  Scotch  fashion : 

Hddhj  the  House  of  Lords,  reversing  the  judgment  of  the  Court  of  Session, 
that  no  mariiage  was  contracted ;  it  appearing  clearly  that  no  real  marriage  was  then 
intended  by  either  of  the  parties,  although  the  ultimate  maturing  of  nuitrimony  and 
legitimation,  under  the  Scotch  law,  of  any  issue  that  might  be  procreated  in  the  in- 


terval, was  hoped  for  and  confidently  anticipated  bv  "  Maggie  "  and  her  relatives. 

Per  The  Lord  Chancellor  {}) :  The  burden  which  lay  on  the  pursuer  to  establish 
her  marriage  has  not  been  discharged.  On  (he  contrary,  there  has  been  presented  a 
body  of  evidence,  derived  from  documents  written,  acts  done,  and  declarations  made, 
all  bearing  with  a  strength  irresistible  aj?ainst  the  marriage. 

Per  Lord  Sklborne  :  The  report  of  the  Royal  Commission  states  that  "  the  most 
express  declaration,  oral  or  in  writing,  by  both  parties,  that  they  are  husband  and 
wife,  will  not  make  them  so,  unless  the  judge  is  satisfied  that  the  inward  intention  of 
th€ir  minds  was  in  accordance  with  those  outward  words  or  acts."  I  am  sorry  to  say 
that  in  Scotland  persons  generally  reputed  to  be  respectable,  though  not  fastidious, 
may  sometimes  reconcile  their  moral  sense  to  the  notion  of  an  inchoate  marriage,  to 
be  perfected  by  the  progress  of  events, — of  which  they  expect  a  favorable  issue. 

In  1866  Major  William  George  Drummond  Steuart,  the 
heir  of  a  baronetcy  and  of  a  large  estate  in  Scotland,  when 
nearly  forty,  made  the  acquaintance  and  became  familiar 
with  Margaret  Wilson,  then  sixteen,  the  daughter  of  a  fish- 
ing-tackle maker  in  Edinburgh ;  in  whose  house  a  supper 
was  given  on  the  13th  of  February,  1866 ;  the  party  consistmg 
of  the  Major,  the  father  and  mother  of  Margaret  Wilson, 
her  elder  brother,  and  lier  friend,  a  Mrs.  Kellet.  After  the 
supper  the  father  said  to  the  Major,  "I  am  getting  a  bad 
name  with  your  staving  so  long  in  mv  house  among  my 
three  daughters."  The  Major  answered,  "I  will  show  you 
what  I  can  *do  to  shut  people's  mouths.  I  am  poor  [495 
now,  and  cannot  marry ;  but  I  will  marry  her  in  the  Scotch 
J^shion;"  whereupon 'the  Major  went  down  on  one  knee, 
took  a  wedding  ring  from  his  pocket,  put  it  on  Margaret's 
linger,  and  said,  '*  Maggie,  you  are  my  wife  before  heaven  ; 
so  help  me,  oh,  God."  Thev  then  kissed  each  other;  and 
Margaret  said,  "Oh,  Major."     The  health  of  the  couple  was 

(')  Lord  Cairns. 
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drunk,  and  the  entertainment  was  closed  by  the  Major  and 
Margaret  being  "bedded,"  according  to  an  obsolete  Scotch 
fashion. 

The  question  was,  whether  the  affair  here  described  con- 
stituted a  real  marriage  by  the  law  of  Scotland,  or  was 
only  got  up  to  sooth  the  father,  and  to  *'  shut  up  people's 
mouths." 

The  Major  and  Margaret  Wilson  lived  together  for  some 
weeks  after  the  supper  festivity,  and  at  several  periods  sub- 
sequently ;  but  there  was  no  continuous  matrimonial  cohabi- 
tation ;  nor  did  they  represent  each  other  to  third  parties  as 
husband  and  wife — the  Major  invariably  repudiating  the 
marriage,  till  on  his  death-bed  he  appeared,  out  somewhat 
doubtfully,  to  admit  it,  being  then  in  a  fit  of  delirium 
tremens. 

On  the  2d  of  April,  1867,  a  son  was  bom  of  the  connec- 
tion. The  mother  had  it  registered  as  illegitimate.  The 
Major  died  on  the  19th  of  October,  1868.  She  thereupon 
claimed  alimony  for  the  boy  as  a  bastard,  and  she  signed 
the  receipts  for  the  allowances  not  as  a  widow  but  as  a 
spinster. 

On  the  12th  of  March,  1871,  she,  as  a  spinster,  married 
Lieutenant  Robertson. 

On  the  14th  of  March^  1872,  her  child  died. 

On  the  27th  of  April,  1872,  she  commenced,  with  her  hus- 
band's  concurrence,  the  suit  in  the  present  case,  praying  a 
judicial  declaration  that  she  had  been  the  lawful  wife  of  the 
deceased  Major  Steuart,  and  that  their  child,  whom  she 
had  previously  described  as  a  bastard,  was  "  their  law- 
ful son." 

The  First  Division  of  the  Court  of  Session  obtained  opin- 
ions from  the  judges  of  the  Second  Division,  and  on  the  27tli 
of  February,  187^  pronounced  a  declaration  in  conformity 
with  the  prayer  of  the  summons ;  in  other  words,  they,  by 
a  majority  oi  nine  judges  against  four,  decided  that  the  sup- 
per ceremonial,  combined  with  the  "bedding,"  constituted 
496]  a  valid  marriage  between  *Margaret  Wilson  and  the 
deceased  Major  Steuart;  and  that  the  child  was  "his  law- 
ful 8on"C). 

Against  this  judgment  the  executor  of  the  Major's  father 
appealed  to  the  House  of  Lords,  having  for  his  counsel,  Mr. 
Southgate^  Q.C.,  and  Mr.  Balfour  (of  the  Scotch  bar). 

Mr.  Karslake^  Q.  C,  Mr.  Scott^  Mr.  Brandy  and  Mr.  Ma- 
crae Moir^  appeared  for  the  respondents. 

After  a  very  long  and  elaborate  argument  by  the  learned 

(')  Court  of  Seas.  Cas.,  4th  Series,  vol.  i.,  p.  532. 
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counsel  on  both  sides,  the  following  opinions  were  delivered 
by  the  Law  Peers : 

The  Lord  Chancellor  (*) :  My  Lords,  in  the  litigation  in 
Scotland  out  of  which  this  appeal  arises  the  majority  of  the 
learned  judges  have  determined  that  a  marriage,  valid  ac- 
cording to  the  Scotch  law,  was  proved  by  the  female  re- 
spondent Margaret  Wilson,  now  Kobertson,  to  have  taken 
place  between  herself  and  the  late  Major  Steuart. 

The  late  Major  Steuart,  eldest  son  of  Sir  William  Drum- 
mond  Steuart,  of  GrandtuUy  and  Murthly,  baronet,  now  de- 
ceased, was  the  heir  in  tail  of  landed  estates  of  considerable 
value.  The  question  of  the  marriage  might  and  would  have 
involved  the  title  to  succeed  to  these  estates  had  a  son  of 
Major  Steuart  by  the  respondent  lived.  That  son  died  an 
infant ;  and  the  present  litigation,  although  deepjly  impor- 
tant as  regards  the  status  of  the  parties,  and  the  view  which 
it  presents  of  the  law  of  marriage,  involves  a  moderate 
amount  of  personal  property  only.  The  contest  as  to  this  is 
between  the  respondents  and  the  appellant,  as  the  general 
disponee  and  executor  of  Sir  William  Steuart.  The  appel- 
lant disputes  the  fact  of  marriage. 

The  marriage  sought  to  be  established  is  what  is  termed 
an  irregular  one.  It  is  not  founded  on  habit  and  repute,  or 
on  a  promise  subsequent  copula.  It  is  said  to  have  been 
made^^  verba  de  prceseTiti^  and  the  words  constituting  the 
marriage  are  said  to  have  been  uttered  in  a  few  sentences 
after  a  supper  on  the  13th  of  February,  1866,  six  years  be- 
fore the  institution  of  the  present  ^proceedings.  There  [497 
is  no  written  evidence  which  supports  the  marriage,  but  in 
the  parol  evidence  of  what  is  alleged  to  have  taken  place  on 
the  13th  of  February,  1866,  and  in  the  parol  evidence  ad- 
duced either  to  corroborate  or  to  throw  discredit  on  what  is 
alleged  to  have  taken  place  on  that  night,  300  pages  or  more 
of  the  print  are  occupied ;  and  in  the  hearing  of  the  case  in 
the  courts  of  Scotland  your  Lordships  were  informed  that 
upwards  of  twenty  days  of  judicial  time  had  been  con- 
sumed. The  argument  at  j^our  Lordships'  bar,  which  was 
not  longer  than  the  materials  required,  extended  over  at 
least  a  fourth  of  that  time. 

At  the  date  of  the  alleged  marriage  the  female  respondent 
(whom  I  will  term  the  pursuer)  was  about  sixteen  or  seven- 
teen jrears  of  age.  She  was  the  daughter  of  George  Wilson, 
a  fishing- tackle  maker,  wh6  had  a  shop  in  Waterloo  Place, 
Edinburgh.  Major  Steuart  appears  to  have  been  at  the 
same  time  between  thirty  and  forty.     He  had  served  as  an 

(')  Lord  Cairns. 
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officer  in  the  93d  Highlanders  throughout  the  Crimean  War, 
and  in  tlfe  Indian  Mutiny,  and  had  received  the  Victoria 
Cross  as  a  reward  for  his  bravery.  After  returning  to  Scot- 
land, however,  he  appears  to  have  led  a  dissolute  and  dissi- 
pated life.  Two  women  are  mentioned  in  the  proof,  besides 
the  pursuer,  with  whom  he  had  cohabited,  and  by  each  of 
whom  he  had  an  illegitimate  child.  His  habits  of  drunken- 
ness were  such,  that  several  witnesses  state  they  seldom  saw 
him  sober,  and  he  gave  way  to  this  vice  in  low  company,  and 
in  a  manner  attracting  attention  and  outraging  decency  in 
public  places.  By  these  habits,  which  appear  to  have  been 
confirmed  before,  and  to  have  continued  after  the  alleged 
marriage,  he  undermined  his  constitution,  became  subject  to 
fits  of  delirium  tremens^  and  died  on  the  18th  of  October, 
1868,  after  passing  out  of  an  attack  of  delirium  tremens^ 
and  apparently  in  consequence  of  an  injury  inflicted  on  him- 
self during  its  continuance.  I  will  subsequently  examine 
the  relations  which  appear  to  have  subsisted  between  Major 
Steuart  and  the  pursuer  prior  to  the  13th  of  February,  1866 ; 
but  in  the  first  place  I  will  direct  your  Lordships'  attention 
to  the  evidence  of  what  took  place  on  that  night.  I  will 
merely  premise  that  it  is  not  averred  or  proved  that  before 
the  alleged  ceremony  of  that  night  any  promise  or  engage- 
ment of  marriage  existed  between  the  parties. 
498]  *The  words  constituting  the  marriage  are  said  to  have 
been  spoken  in  the  presence  of  Mr.  and  Mrs.  Wilson,  both 
of  whom  are  dead,  and  of  George  Wilson,  their  son,  and 
Mrs.  Kellet.  And  it  is  stated  that  Major  Steuart  and  the 
pursuer  cohabited  from  that  time  forward,  and  had  not  had 
any  sexual  intercourse  previously.  I  will  refer,  first,  to  the 
evidence  of  George  Wilson.  He  is  an  elder  brother  of  the 
pursuer.  He  was  himself  married  at  the  time,  and  living  in 
a  house  or  lodgings  of  his  own.  On  the  evening  in  question 
he  was  at  the  residence  of  old  Wilson,  his  father,  which  was 
a  flat  in  Clyde  Street,  Edinburgh.  There  were  living  there 
at  the  time  the  father  and  mother  of  the  pursuer,  two  younger 
sisters,  Georgina  and  Mary,  aged  respectively  fifteen  and 
fourteen,  and  a  brother  Alfred,  still  younger,  a  servant 
named  Agnes  Forbes,  and  Major  Steuart,  who  was  lodging 
in  the  house  under  circumstances  which  I  shall  afterwards 
mention.  The  supper  began  about  nine  o'clock,  and  finished 
about  ten.  George  Wilson  states  that  there  were  plenty  of 
eatables  and  drinkables,  and  among  the  latter  champagne  ; 
that  after  supper  old  Wilson  sent  the  three  younger  chil- 
dren to  bed,  Mrs.  Kellet  going  out  of  the  room  with  them  ; 
that  after  the  children  left  the  room  old  Wilson  told  the 
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Major  he  would  have  to  leave  his  house,  because  he  hadT)eeii 
too  long  in  it,  and  it  would  not  do  to  stay  longer  as  th§  peo- 

Ele  were  making  complaints,  qj/BL  his  daughters  were  not  to 
ave  their  names  ruined  by  him  staying  in  the  house  ;  that 
the  Major  sat  q  uiet  for  a  minute  or  two,  and  tears  came  into 
his  eyes ;  that  he  then  said :  ''  Wilson,  I  will  show  you  what 
I  can  do ;  I  am  poor  now,  and  cannot  marry ;  but  I  will 
marrv  her  in  the  Scotch  fashion,"  or  words  to  that  effect ; 
that  he  then  went  down  on  one  knee,  put  his  hand  into  his 
waistcoat  pocket,  and  took  out  a  wedding  ring,  which  he 
placed  on  the  third  finger  of  her  left  hand,  and  said :  ''Mag- 
gie, you  are  my  wife  before  heaven,  so  help  me,  oh,  God  I' '  that 
the  two  kissed  one  another;  she  said,  "Oh,  Major  I"  and 
put  her  arms  around  his  neck.  He  said  he  wished  this  to  be 
kept  private ;  that  when  he  got  his  money  he  would  make  it 

;)ublic ;  he  would  buy  a  house  out  at  the  Grange  till  his 
ather  died.  Everybody  then  shook  hands  and  drank  their 
health  ;  that  he  left  the  party  still  in  the  dining-room  when 
he  left  the  house.  The  same  witness,  on  cross-examination, 
says  he  supposes  his  *father  first  thought  there  was  to  {499 
be  a  marriage  that  night  when  the  Major  got  up  and  said, 
*' Wilson,  I  will  show  you  what  I  can  do." 

Mrs.  Hannah  Kellet  appears  to  have  been  a  friend  of  the 
Wilsons  and  a  confidential  companion  of  the  pursuer.  She 
had  been  married  to  her  present  husband  just  before  the  day 
in  question.  She  had  been  in  the  habit  of  going  to  balls 
with  Mrs.  Wilson,  and,  being  employed  at  a  hairdresser's 
shop,  she  came  on  the  evening  in  question  to  dress  the  pur- 
suer's  hair,  and  remained  for  supper.  She  had  gone  out  of 
the  room  to  put  the  younger  children  to  bed,  and  after  a 
short  time  she  says  she  was  called  in,  she  thinks  by  Mrs. 
Wilson.  When  she  went  in,  the  Major,  she  says,  was  say- 
ing that  he  could  not  do  what  he  would  wish  to  do  at  the 
f resent  time ;  but  he  said,  "I  will  show  you,  Wilson,  what 
will  do,"  or  ''can  do."  Then  he  filled  up  the  wine-glasses, 
went  in  front  of  the  wardrobe  beside  the  pursuer,  went  down 
on  his  knee,  and  took  a  ring  out  of  his  pocket,  put  it  on  the 
third  finger  of  her  left  hand,  and  said,  "Maggie,  you  are 
my  wife  oefore  heaven,  so  help  me,  great  God,"'  or  words  to 
that  effect.  They  then  kissed  each  other.  The  Major  said 
he  wished  what  they  had  seen  that  night  to  be  kept  secret 
until  such  time  as  he  would  be  in  a  position  to  make  it  pub- 
lic. Mrs.  Wilson  gave  them  a  blessing,  and  said  she  hoped 
the  Major  would  be  kind  to  Maggie,  and  she  hoped  God 
would  bless  them.  Perhaps  these  were  not  her  exact  words, 
but  they  were  her  meaning.  She  continues:  "I  remember 
13  Eng.  Rep.  22 
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the  bedding  taking  place.  I  assisted  at  it.  I  threw  a  pillow 
at  thQm.  Mrs.  Wilson  threw  one  first,  and  then  I  threw 
one.  I  hit  the  Major  on  the  head  with  it.  After  seeing 
them  bedded  we  all  left."  On  cross-examination,  being 
asked^  "  How  long  did  the  ceremony  last  ?"  she  replied,  "So 
long  as  the  Major  spoke,  and  he  spoke  a  good  bittie.  I  have 
stated  all  he  said,  as  far  as  I  can  remember." 

This  is  the  whole  of  the  direct  testimony  as  to  the  words 
by  which  the  marriage  is  said  to  have  been  constituted  ;  and 
I  will  assume  that  there  is  no  doubt  that  if  the  words  were 
used,  in  fact,  seriously,  and  with  the  intention  x)f  constitut- 
ing a  marriage,  they  were  sufficient  for  the  purpose.  The 
question  is,  were  the  words  used  at  all,  and  were  they  used 
qOO]  in  this  way  and  with  this  intention  ?  This  *is  a  ques- 
tion of  fact,  involving  for  its  determination  the  credibility, 
the  accuracy,  the  intelligence  of  the  witnesses.  No  direct 
.  evidence  can  be  adduced  to  contradict  them,  for  no  other 
living  persons  were  present.  They  are,  the  one  the  near  rel- 
ative, the  other  the  friend  and  intimate  companion  of  the 
pusuer,  and  both  of  them  deeply  interjBsted,  for  their  own 
character  and  that  of  the  pursuer,  in  maintaining  the  pur- 
suer's case.  They  furnish  us  with  one  or  two  sentences 
spoken  at  a  sitting  which  continued  for  an  hour  or  two,  and 
even  as  to  these  sentences  they  only  profess  to  give  their 
effect,  and  not  the  precise  words.  It  is  necessary,  therefore, 
to  try  the  evidence  of  these  witnesses  rigidly  by  all  the  tests 
to  which  it  can  legitimately  be  subjected.  They  speak  of 
several  other  facts  and  occurrences,  as  to  which  their  evi- 
dence can  be  contrasted  with  undoubted  testimony,  and  it 
will  be  necessary  so  to  contrast  it.  Your  Lordships  have 
spread  before  you  the  life  of  Major  Steuart  and  of  the  pur- 
suer, their  sayings,  writings,  and  doings  from  the  date  of 
the  alleged  marriage  onward,  and  the  sayings,  writings,  and 
doings  of  those  present  at  the  alleged  ceremony  of  marriage, 
and  it  will  be  for  your  Lordships  to  consider  whether  these 
sayings,  writings,  and  doings  can  be  reconciled  with  the  hy- 
pothesis of  a  marriage  having  taken,  or  having  been  sup- 
posed to  have  taken  place. 

Mv  Lords,  it  is  unnecessary  to  consider  minutely  whether 
all  that  appears  to  have  been  said  by  Major  Steuart  subse- 
quent to  the  alleged  marriage  can  be  admitted  in  evidence 
irrespective  of  the  question  whether  the  pursuer  was  or  was 
not  present.  It  is  evident  from  what  fell  from  members  of 
this  House  in  the  case  of  JoUy  v.  McGregor  {^\  ^hat  a  very 
wide  range  of  evidence  under  this  head  is  open  ;  but  in  the 

(')  3  Wil.  A  Shaw,  179. 
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S resent  case  no  objection  has  been  taken  to  any  of  the  evi- 
ence  to  which  I  have  to  refer,  and  your  Lordships  were 
told  at  the  bar  that  it  was  not  desired  to  exclude  any  part 
of  that  evidence. 

I  will,  therefore,  address  myself  to  the  history  of  the  case 
subsequent  to  the  alleged  marriage.  Major  Steuart  contin- 
ued to  live  in  the  Wilsons'  house  until  the  24th  of  February, 
1866,  when  he  went  to  reside  in  St.  Patrick's  Square  to  con- 
ceal himself  from  his  creditors.  The  pursuer  remained  at 
her  father's  house,  although  *there  was  no  reason,  on  [501 
the  score  ef  secrecy,  that  she  should  not  have  cohabited  with 
Major  Steuart,  if  she  were  his  wife,  inasmuch  as  it  is  stated 
that  she  went  to  see  him  daily. 

It  is  during  this  time  that  the  first  letter  of  Major  Steuart 
which  we  have  in  evidence,  that  of  the  11th  of  May,  1866, 
was  written.  It  is  written  to  old  Wilson,  whom  the  wit- 
nesses of  the  pursuer  say  the  Major  was  accustomed,  after 
the  marriage,  to  call  "father"  or  "old  boy."  It  is  ad- 
dressed "My  dear  sir,"  and  signed  "Yours  truly,"  and 
contains  no  trace  of  familiarity. 

While  Major  Steuart  was  in  St.  Patrick's  Square  he  had 
some  communications  with  Mr.  Rigg  which  appear  to  me  to 
be  of  considerable  importance.  Mr.  Rigg  is  a  priest  of  the 
Roman  Catholic  Church,  to  which  church^  Major  Steuart 
belonged.  He  was  an  old  friend  of  himself  and  of  his  father, 
and  he  was  in  the  habit  of  seeing  Major  Steuart  frequently 
in  Edinburgh.     He  says : 

"  He  called  upon  me  pretty  frequently,  and  on  many  occa- 
sions I  saw  him  on  the  street  intoxicated.  My  house  is  not 
far  from  Clyde  Street.  He  was  generally  in  an  excited  state 
when  he  came  to  my  house,  and  I  thought  more  frequently 
under  the  influence  of  liquor  than  not.  I  have  seen  him  not 
under  the  influence  of  liquor,  but  I  rather  think  that  was 
the  exception. 

"I  remember  him  going  to  St.  Patrick's  Square  to  live. 
I  think  his  object  was  to  be  out  of  the  way  of  creditors.  I 
visited  him  there  several  times,  and  my  recollection  is  that 
he  was  not  under  the  influence  of  drink — at  least, not  in  any 
degree  that  could  be  observed.  Q.  Not  to  the  extent  you 
had  seen  it  previously?  A.  No,  certainly  not.  Q.  On  that 
occasion  had  you  somewhat  serious  conversations  with  him 
.on  the  subject  of  his  connection  with  this  woman?  A.  I 
had.  Q.  What  occurred?  A.  I  stated  that  in  my  former 
evidence;  I  told  him  that  there  was  every  probability  that 
a  marriage  would  be  proved  against  him — that  he  would  so 
commit  himself  that  a  Scotch  marriage  would  be  proved 
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against  him  from  the  way  in  which  he  was  acting  with  the 
girl.  He  told  me  that  he  was  quite  upon  his  guard — that 
the  family  had  made  many  attempts  to  get  something  writ- 
ten from  nim,  but  that  he  was  always  upon  his  guard  never 
to  give  them  anything  whatever — ^anything  written  whatever. 
He  said  he  had  been  particularly  upon  his  guard,  and  that 
he  knew  well  how  easy  it  was  for  a  man  to  ^t  entrapped  in 
that  way.  Q.  Did  you  say  to  him  that  it  was  merely  by 
writing  that  a  Scotch  marriage  might  be  proved  against 
him  ?  A.  No.  Q.  Did  you  understand  that  he  was  refer- 
ring merely  to  writing  ?  A.  Certainly  not ;  he  said  he  would 
be  on  his  guard  not  only  in  regard  of  writing,  but  in  regard 
of  anything  else  that  could  constitute  a  Scotch  marriage. 
Q.  Did  he  say  they  would  endeavor  to  entrap  him  ?  A.  He 
said  that  they  had  done  so — that  they  had  tried  to  obtain 
some  writing  from  him.  Q.  Did  he  also  use  the  expression 
that  the  family  had  tried  to  entrap  him  into  marriage  i  A.  I 
cannot  say  that  he  said  they  had  endeavored  to  do  so  by 
anything  else  than  writing,  but  he  certainly  said  that  they 
had  endeavored  to  procure  something  written  from  him. 
502]  Q.  So  *far  as  you  recollect,  did  he  use  the  words  en- 
trap him  into  a  marriage  ?    A.  Yes." 

From  the  12th  of  May  to  the  3d  of  July,  1866,  Major 
Steuart  was  a  prisoner  for  debt  in  the  Calton  gaol.  During 
that  time  he  was  of  course  kept  in  a  state  of  sobriety.  Dr. 
Simson,  the  physician  attending  at  the  gaol,  gives  the  fol- 
lowing evidence : 

''  I  was  in  the  habit  of  seeing  him  frequently,  but  one  day 
I  went  and  expressed  my  regret  at  seeing  a  person  of  his 
position  there,  and  I  said  that  if  he  would  give  up  drinking 
and  have  nothing  to  do  with  Miss  Wilson,  I  was  authorized 
to  pay  all  his  debts.  He  asked  me  how  that  was,  and  I  said 
he  had  no  business  to  know  anything  about  it,  but  that  I 
would  undertake  to  have  them  paid,  and  that  he  might  take 
my  guarantee  for  it.  I  showed  him  what  a  respectable  man  • 
he  might  be  if  he  gave  up  his  dissipated  habits,  and  liis  con- 
nection with  Miss  Wilson.  After  reasoning  the  matter  he 
admitted  the  whole  of  it.  Q.  What  did  he  say  i  A.  He 
said  that  certainly  drink  was  a  very  bad  thing,  but  that  I 
was  not  aware  of  the  pleasure  now  and  tlien  ot\  gt^tting 
drunk ;  and  as  to  his  connection  with  Miss  Wilson,  I  said 
that  a  man  who  drank  as  he  did  and  got  involved  as  he  did,, 
would  be  sure  to  be  taken  in  for  a  marriage.  He  said,  '  All, 
they  have  tried  that  often  before,'  but  they  have  never  suc- 
ceeded.^ I  said,  'But  they  may  succeed.'  He  siiid,  'Ah! 
I  will  take  care  of  that.'     Q.  Who  did  he  refer  to  as  having 
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tried?  A.  I  said  the  relations  would  do  it,  and  he  said, 
'Oh,  they  have  tried  that  again  and  again.'  Q.  Did  you 
use  the  word  'relations'  ?  A.  I  have  no  doubt  I  used  the 
word  'relations' ;  he  did  not  use  the  word  *  relations,'  but 
he  said,  'they'  have  tried.  Q.  Whose  relations  did  you 
refer  tol  A.  Miss  Wilson's  relations,  of  course.  After  he 
got  out  of  prison  I  have  frequently  seen  him  going  about  in 
the  streets.  He  was  very  dinerent  on  the  street  from  what 
he  was  in  prison ;  he  was  very  often  shabbily  dressed,  and 
also  under  me  Influence  of  drink.  Q.  Was  it  quite  obvious 
that  he  was  under  the  influence  of  drink?  A.  He  was  some- 
times very  bad.  Q.  Was  he  so  bad  as  to  attract  the  notice 
of  the  public  ?  A.  I  was  walking  one  day  with  a  lady  when 
hdi^ame  up  to  me,  and  after  he  went  away  she  said,  'What 
blackguard  is  that  you  were  speaking  to  ? '  He  was  very 
bad  that  day,  both  in  dress  and  apjjearance.  Q.  Have  you 
seen  him  very  frequently  under  the  influence  of  liquor?  A. 
I  would  not  say  very  frequently,  but  frequently.  Q.  Dur- 
ing the  day?    A.  Yes." 

After  leaving  Calton  gaol  on  the  3d  of  July,  1866,  Major 
Steuart  would  appear  to  have  returned  to  the  house  of  the 
Wilsons  in  Clyde  Street.  About  the  middle  of  September, 
1866,  Major  Steuart  and  old  Wilson  went  to  Birnam,  close 
to  the  residence  of  Sir  William  Steuart,  for  the  purpose  of 
fishing.  On  the  25th  of  September  Mr.  Wilson  sent  a  tele- 
gram to  his  wife  to  send  some  fishing  materials ;  and  the 
next  day  the  pursuer,  uninvited,  brought  them  to  Birnam. 
Major  Steuart  and  old  Wilson  were  lodging  in  Birnam,  at 
the  house  of  Mrs.  Hutton.  Major  Steuart  introduced  the 
pursuer  to  Mrs.  Hutton .  as  Miss  *  Wilson  in  the  pres-  [503 
ence  of  her  father.  I  do  not  go  through  the  details  of 
the  twenty-four  hours  during  which  the  pursuer  remained 
at  Birnam,  of  their  ejection  from  Mrs.  Mutton's  house,  of 
their  irruption  in  the  middle  of  the  night  into  the  residence 
of  Sir  William  Steuart,  and  of  the  pursuer's  departure  the 
next  day  by  railway  to  Edinburgh.  The  evidence  as  to  this 
part  of  the  case  leaves  no  doubt  on  my  mind  that  neither 
the  pursuer  nor  Major  Steuart  supposed  or  represented  that 
they  were  husband  and  wife. 

It  is  at  this  point  of  the  narrative  that  the  episode  as  to 
the  portmanteau,  founded  on  in  the  condescendence,  and  to 
which  some  of  the  judges  have  attached  more  or  less  weight, 
comes  in.  The  true  version  of  what  occurred  as  to  this 
portmanteau  might  have  remained  in  some  doubt  on  the 
parol  evidence ;  but  fortunately  the  letter  of  Major  Steuart 
to  Mrs.  Wilson,  the  date  of  which  is  fixed  by  the  ihteinal 
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evidence  to  be  about  the  1st  of  October,  1866,  puts  the  mat- 
ter beyond  controversy ;  and  shows  that  the  story  told  in 
the  condescendence,  and  attempted  to  be  supported  by  some 
of  the  evidence  of  the  pursuer,  is  absolutely  without  founda- 
tion. But  I  cannot  look  upon  this  episode  as  if  it  had  never 
been  introduced.  It  was  made  a  part  of  the  pursuer's  case, 
and  it  is  impossible  that  she  can  nave  believed  in  its  truth. 
It  appears  to  me  to  have  been  a  reckless  attempt  to  provide 
facts  which  might  be  fitted  on  to  some  silly  gossip  about 
missing  or  abstracted  documents  which  had  prevailed  at 
Birnam,  and  the  attempt  having  failed  cannot  but  suggest  a 
distrust  of  the  manner  in  which  the  pursuer's  case  has  been 
put  forward. 

The  pursuer  returned,  as  I  said,  to  Edinburgh,  and  Major 
Steuart  continued  to  reside  at  Birnam  until  the  beginning  of 
4he  year  1867.  During  this  time  no  letters  from  him  to  the 
pursuer  are  produced,  but  there  are  several  letters  from  hifti 
to  Mrs.  Wilson,  the  mother.  In  none  of  them  does  he 
address  her  otherwise  than  as  Mrs.  Wilson,  nor  in  any  of 
them  is  there  any  trace  whatever  of  any  connection  by  mar- 
riage with  her  daughter. 

During  the  residence  of  Major  Steuart  at  Birnam  a  re- 
markable incident  in  the  history  of  the  pursuer  occurred. 
Alexander  Laing  and  his  wife,  neighbors  of  the  Wilsons, 
were  proceeded  against  in  the  Police  Court  of  Edinburgh  by 
the  pursuer,  styling  herself  Margaret  Wilson,  on  the  ground 
5041  ^h3,t  they  had  behaved  to  *her  in  a  disorderly  manner 
and  used  opprobrious  epithets.  The  evidence  of  the  pursuer 
states  that  the  epithets  used  were  words  suggesting  tnat  the 
pursuer  was  the  kept  mistress  of  Major  Steuart.     This  com- 

Slaint  was  met  by  a  cross-complaint  trom  Mrs.  Laing  against 
ane  Wilson  (who  is  stated  to  have  been  a  sister  of  the  pur- 
suer), for  throwing  earth  upon  her  out  of  one  of  the  windows, 
and  committing  a  breach  of  the  public  peace.  These  two 
complaints  are  heard  on  the  same  day.  Jane  Wilson  was 
fined  £1  sterling,  and  the  complaint  against  Mrs.  Laing  was 
dismissed.  What,  however,  is  important  is,  that  the  witness 
Torry,  states  that  while  defending  the  case  for  Mrs.  Laing, 
the  pursuer,  on  her  oath,  admitted  that  she  cohabited  witn 
Major  Steuart  in  the  house,  and  being  asked  whether  she 
was  maiTied  to  him,  she  said  she  was  not.  The  witness, 
Alexander,  indeed,  states  that  when  Torry  put  this  question 
the  pursuer  replied  she  was  lawfully  married  or  legally 
married  to  Major  Steuart,  and  Agnes  Forbes,  the  Wilsons' 
servant,  says  that  she  was  in  court  and  heard  her  say  she 
was  legally  married  to  Major  Steuart.     Agnes  Forbes,  how- 
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ever,  says  she  was  not  in  court  when  the  pursuer's  case  came 
on,  and  that  it  was  in  Jane's  case  she  heard  the  pursuer  say 
she  was  legally  married,  and  that  her  statement  tnat  she  was 
legally  married  to  Major  Steuart  was  not  made  in  answer  to 
any  question  put  to  her  by  any  one  in  the  case,  but  in  reply 
to  a  remark  which  was  made  by  a  man  there.  Mr.  and  Mrs, 
Laing,  on  the  other  hand,  state  distinctly  the  details  of  the 
examination,  and  corroborate  Torry's  evidence,  and  so  does 
the  witness  Hunter ;  and  it  is  indeed  obvious  that  that  evi- 
dence must  be  correct,  for  if  the  pursuer  had  stated  that  she 
was  legally  married  to  Major  Steuart,  she  would  at  once 
have  been  met  by  her  own  complaint,  which  was  taken  out 
in  her  name  as  a  spinster. 

I  cannot  but  attach  ^reat  importance  to  this  incident.  It 
was  an  occasion  on  which  the  pursuer  would  at  once  have 
established  her  case  and  cleared  her  character  by  showing 
that  she  was  Major  Steuart' s  wife.  She  evidently  desired  to 
support  her  case  by  denying  cohabitation,  and  it  was  only 
when  she  found  that  Torry  was  in  possession  of  evidence  as 
to  that  cohabitation  that  she  abandoned  that  ground,,  and 
did  not  replace  it  by  an  assertion  of  the  marriage. 

*Major  Steuart  appears  to  have  been  in  Edinburgh  [505 
from  the  beginning  of  1867  until  the  22d  of  March  of  that 
year,  when  he  returned  to  Bimam.  The  evidence  of  Dr. 
I)unsmure  is  material  as  to  this  period.  Major  Steuart  con- 
sulted him  frequently,  and  always  in  connection  with  the 
effects  of  drinking.  He  was  summoned  to  him  at  Clyde 
street,  on  the  17th  of  February,  1867.  He  told  him  he  nad 
sent  for  him  to  examine  Miss  Wilson  to  know  whether  she 
was  in  the  family  way. 

"  He  called  her  Maggie  Wilson.  I  told  him  she  would  not 
allow  me  to  examine  her,  and  that  I  could  not  do  it  without 
her  permission.  He  said,  *0h,  but  I  will  insist  on  it.'  I 
made  an  examination,  and  satisfied  myself  that  she  was 
pregnant.  Major  Steuart  asked  me  to  attend  her  during  her 
confinement ;  before  I  gave  him  any  answer,  I  asked  him 
whether  he  was  married  to  her.  He  said  no,  certainly  not, 
that  he  would  be  very  sorry,  or  words  to  that  effect.  This 
took  place  in  the  house  in  Clyde  street,  on  the  17th  of  Feb- 
ruary, 1867.  Q.  Did  he  say  anything  else  indicating  the 
nature  of  his  relationship  with  her  ?  A.  When  he  had  told  me 
what  he  had  sent  for  me  for,  he  said,  laughing,  '  a  man  must 
have  a  companion,'  or  something  of  that  kind.  When  he 
told  me  they  were  not  married,  I  refused  to  attend  at  her 
confinement,  and  I  did  not  do  so.  If  he  had  said  they  were 
married  it  is  possible  I  might  have  attended  her,  JbuD  I  did 
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not  care  about  doing  so.  Q.  When  you  went  to  the  house 
did  anything  strike  you  about  the  appearance  of  it  and  its 
inmates  ?  A.  I  did  not  like  the  appearance  of  the  house ;  it 
was  such  a  house  as  I  was  not  accustomed  to  go  to,  and  I 
did  not  like  it.  Q.  What  struck  you  about  its  inmates? 
A.  I  did  not  like  the  appearance  of  the  people  or  of  the 
house.  Q.  What  do  you  mean  ?  A.  It  is  difficult  to  say ; 
I  did  not  like  its  appearance.  Q.  Did  they  look  respectable 
or  the  opposite  ?  A.  I  did  not  know  where  I  was  going  to 
at  first,  but  when  I  got  there  my  impression  was  that  I  had 
got  into  an  improper  house.  Q.  Was  that  from  the  appear- 
ance of  the  house  and  the  inmates  ?  A.  That  was  my  im- 
S'ession.  Q.  Did  you  see  girls  going  about  ?  A.  I  did  not  see 
em  going  about ;  I  saw  them  in  another  room,  and  I  did 
not  like  their  appearance.  Q.  Were  they  loose  looking  ? 
A.  Well,  I  thought  so." 

We  are  told  that  Dr.  Dunsmure  was  lately  president  of 
the  College  of  Phj^sicians  in  Edinburgh.  His  evidence, 
which  is  beyond  criticism,  is  of  importance  as  showing  that 
on  an  occasion  of  great  interest,  and  aj)parently  in  the  pres- 
ence of  the  pursuer,  the  idea  of  marriage  was  repudiated, 
even  where  doing  so  deprived  the  parties  of  the  professional 
services  which  they  desired. 

In  connection  with  this  part  of  the  case,  I  turn  to  the  evi- 
dence of  Dr.  Balfour,  who  was  the  physician  that  did  attend 
the  pursuer  in  her  confinement.  He  had  been  in  the  habit 
of  attending  the  Wilson  family  professionally,  and  he  vis- 
506]  ited  the  pursuer  on  *the  2a  of  April,  1867,  when  her 
child  was  born,  and  for  some  days  subsequently.  The  naine 
entered  in  his  book  is  simply  "Wilson,  27  Clyde  Street." 
He  says  if  he  had  supposed  she  was  a  married  woman  he 
would  have  put  her  married  name.  He  was  engiaged  to  at- 
tend her  about  a  month  before  the  birth,  and  he  recollects 
quite  distinctly  that  Mrs.  Wilson  said  to  him  the  Major  in- 
tended to  marry  her.  He  does  not  remember  whether  the 
pursuer  was  present  when  she  said  so  or  not.     She  was 

E resent  during  part  of  the  conversation,  but  he  does  not 
now  whether  she  was  present  at  that  particular  time. 
Major  Steuart  was  at  Birnam  when  the  child  was  born. 
He  had  gone  there  on  the  22d  of  March  and  remained  till 
the  30th  of  June.  On  the  3d  of  April  old  Wilson  wrote  him 
a  letter  in  these  words : 
"Major  Stewart, 

Dear  Sir, — I  drope  you  those  few  lines  to  let  you  know  that 
our  Maggie  has  been  very  bad  and  brought  forth  a  son,  a 
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Stout  healthy  child,  on  Tuesday  night  about  12  o'clock  p.  m. 
Hoping  you  are  well,  I  remain  your  humble  servt., 

George  Wilson. 

Wednesday  Apl.  3/67.  in  haste." 

The  letter  of  Major  Steuart,  which  has  the*  Dunkeld  post- 
mark of  the  8th  of  April,  appears  from  its  internal  evidence 
to  have  been  written  on  the  7th,  and  to  be  an  answer  to  the 
letter  of  old  Wilson.  I  do  not  delay  your  Lordships  by 
reading  it  as  it  has  been  so  recently  before  you ;  but  I  must 
sav  of  DOth  these  letters  that  they  appear  to  me  to  be  ab- 
solutely irreconcilable  with  the  idea  that  either  Major  Steu- 
art, or  old  Wilson,  supposed  the  pursuer  had  been  married, 
or  that  the  child  was  legitimate. 

Major  Steuart  continued  at  Birnam,  as  I  have  said,  till 
the  30th  of  June,  and  during  that  interval,  on  the  28th  of 
April,  Mrs.  Wilson,  the  mother  of  the  pursuer,  died.  There 
are  two  letters  written  by  Major  Steuart  from  Birnam  to 
Mrs.  Wilson  before  her  death,  and  three  to  old  Wilson,  and 
all  of  them  open  to  the  remarks  which  I  have  already  made 
on  the  letters  before  adverted  to. 

How  was  this  child  registered  ?  As  the  illegitimate  child 
of  the  pursuer.  She  attended  the  registrar  herself,  and 
signed  the  entry  stating  it  to  be  illegitimate  and  giving  its 
surname  as  Wilson.  The  registrar  states  in  his  evidence 
that  she  wanted  it  *to  take  the  father's  surname ;  that  [507 
he  explained  to  her  it  could  not  be  so  registered  unless 
the  father  acknowledged  the  paternity  and  signed  the  books 
in  company  with  the  mother.  She  then  wanted  to  have  it 
delayed  to  see  if  she  could  get  the  father  to  accompany  her. 
He  delayed  for  some  days',  when  she  came  back  without  him 
and  signed  the  books.  It  is  clear,  looking  at  the  act  of 
Parliament  on  the  subject,  and  at  this  evidence,  that  there 
was  no  allegation  or  suggestion  of  marriage.  If  there  had 
been,  the  child  would  have  been  entered  as  a  legitimate  child 
of  the  marriage.  The  question  was  as  to  its  paternity,  with- 
out reference  to  marriage,  and  I  cannot  look  on  the  evidence 
of  Collet  as  throwing  any  serious  doubt  on  the  statement  of 
the  registrar. 

It  is  to  this  part  of  the  history  that  eight  of  the  letters 
addressed  by  Major  Steuart  to  the  pursuer  appear  to  belong. 
There  is  considerable  ground  for  doubting  whether  all  the 
letters  to  the  pursuer  from  Major  Steuart  which  were  in  her 
possession  at  his  death  have  been  produced.  Mr.  Galletly 
states  that  she  handed  them  to  him  to  read,  and  he  returned 
to  her  from  thirty  to  fifty  such  letters.  Only  fourteen  are 
now  produced,  and  in  the  eight  written  before  the  30th  of 
13  Eng.  Rep.     .  23 
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June,  1867,  there  is  not  a  word  which  would  suggest  the 
relationship  of  marriage  between  the  parties.  In  every  one 
of  them  he  addresses  her  as  "My  dear  Miss  Wilson,"  and 
there  is  not  a  reference  in  any  one  of  them  to  the  child. 
Some  suggestion  was  made  that  Major  Steuart  desired  to 
avoid  committing  himself  in  writing  to  anything  which 
would  be  evidence  of  a  marriage.  It  is  not  liKely  tSat  such 
a  course  would  have  been  submitted  to  by  the  pursuer  with- 
out remonstrance,  and  the  suggestion  is  entirely  at  variance 
with  the  character  attributed  to  Major  Steuart  by  the  pur- 
suer and  her  witnesses ;  nor  would  it  account  for  the  style 
of  old  Wilson's  letter,  which  is  as  inconsistent  with  marriage 
as  those  of  Major  Steuart. 

On  the  17th  of  June,  1867,  the  pursuer  paid  Major  Steuart 
a  visit  at  Birnam.  She  came  at  12  o'clock  in  the  day  and 
left  at  6  in  the  evening.  Mrs.  Hutton,  in  whose  house  he 
was  lodging,  sa^s  she  announced  her  as  Miss  Wilson ;  that 
she  remained  m  the  sitting-room  all  the  time:  that  the 
Major  went  into  his  bedroom,  rang  the  bell,  and  desired  her 
5081  to  ask  Miss  Wilson  if  she  *would  take  a  cup  of  tea. 
She  left  by  the  train,  and  the  Major  did  not  go  to  the  train 
with  her. 

About  the  1st  of  July,  1867,  Major  Steuart  went  to  Edin- 
burgh, and  lived  with  the  Wilsons  in  a  flat  in  Leith  Street 
Terrace,  to  which  they  had  removed,  and  he  remained  there 
till  some  time  in  August  of  the  same  year.  It  was  during 
this  period  that  a  circumstance  took  place  to  which  I  attach 
considerable  importance.  •  Dr.  Rigg  tells  us  that  some  mes- 
sages came  to  his  house  asking  him  to  go  to  Leith  Street 
Terrace,  and  he  refers  to  a  letter  which  he  wrote  at  the  time 
to  Mr.  Condie,  giving  an  account  of  the  circumstance,  which 
is  in  these  wor<£  : 

''St.  Mary's  Catholic  Church,  Edinburgh, 
Thursday  Evening. 

Dear  Mr.  Condie, — I  am  sorry  to  say  that  poor  Major 
Steuart  is  again  making  a  sad  hand  of  himself  here.  On 
Tuesday  three  several  messages  were  brought  requesting 
me  to  go  to  see  him  at  Wilson's,  6  Leith  Street  Terrace.  Of 
the  first  two  I  took  no  notice,  but  by  the  third  messenger  I 
sent  a  note  asking  what  the  Major  wanted,  and  telling  him 
that  he  knew  my  dislike  to  visit  him  in  such  lodgings.  To 
this  he  returned  no  answer.  In  the  evening,  however,  I  met 
him  in  Register  Street  tiery^  very  drunk,  and  looking  as  if 
he  had  come  down  a  chimney.  His  appearance  was  truly 
deplorable,  and  I  could  not  help  saying,  'could  nothing  be 
done  to  rescue  the  miserable  man  from  such  a  state  of  degra- 
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dation  V  He  made  some  incoherent  remarks  about  marry- 
ing the  girl  Wilson,  which  made  me  suspect  that  she  and 
lier  friends  had  wished  me  to  go  to  the  Terrace  regarding 
some  affair  of  that  kind,  but  he  was  so  bad  t^at  I  could 
really  make  no  sense  out  of  anything  he  said." 

Simpson,  who  was  employed  in  the  shop  of  old  Wilson, 
speaks  of  the  same  occurrence,  and  though  ne  fixes  the  date 
in  June,,  1867,  that  must  be  a  mistake,  for  July,  because  in 
June  Major  Steuart  was  at  Bimam.    He  says : 

"I  remember  Gteorge  Wilson  coming  to  my  house  in  Far- 
quharson  Place,  Preston  Street,  just  at  the  back  of  seven 
o'clock  in  a  summer  morning.  I  was  just  out  of  bed.  I  had 
not  got  breakfast,  and  I  told  him  so.  He  said,  ^  Never 
mind,  come  away ;  you  will  have  breakfast  in  our  house.' 
Q.  Did  he  tell  you  what  he  wanted?  A.  He  said,  'The 
Maior  is  going  to  marry  Maggie.'  He  told  me  that  in  the 
lobby.  He  wanted  me  to  come  away  directly.  I  went  with 
him.  Q.  Was  he  in  a  very  excited  state  ?  A.  No,  I  cannot 
say  that  he  was.  Q.  Did  he  seem  anxious  that  you  should 
come  at  once  ?  A.  Yes,  he  wished  me  to  come  at  once.  Q.  Did 
he  show  great  interest  in  what  he  wanted  ?  A.  Apparently 
he  did.  Q.  When  you  got  to  "the  house  did  he  tell  you 
that  the  Major  was  going  to  marry  Maggie  ?  A.  Yes ;  and 
he  asked  me  to  go  to  a  place  at  St.  Mary's  Chapel  for  the 
Rev.  Mr.  Rigg.  He  saia  to  go  down  and  tell  Mr.  Rigg  to 
come  up, — that  the  Major  wished  to  see  him  very  particu- 
larly. I  went  for  Mr.  Rigg  *before  I  got  breakfast.  [509 
I  went  at  half -past  seven  o'clock  in  the  morning.  I  did  not 
see  Mr.  Rigg  at  that  time.  I  then  went  back  to  Wilson's 
and  got  breakfast.  He  then  told  me  to  go  down  again  for 
Mr.  Kigg.  I  saw  Mr.  Rigg  that  time.  1  also  saw  him  on 
a  third  occasion.  I  went  down  three  times  that  day.  I  gave 
him  the  message  that  Major  Steuart  wished  to  see  him  very 
particularly.  The  third  time  I  went  was  just  before  dinner — 
some  time  before  one  o'clock,  I  think.  The  second  time  Mr. 
Rigff  said  he  would  be  up  shortly.  Q.  Are  you  sure  of  that  ? 
A.  lam  almost  sure  of  it.  The  first  time,  as  far  as  I  recol- 
lect, he  said  he  would  be  up  in  a  short  time.  Q.  Did  you 
see  him  at  all  the  first  time?  A.  No.  I  saw  himself  the 
second  time,  and  the  third  time  he  said  he  would  be  up  im- 
mediately. I  had  no  communication  with  anybody  except 
George  about  that;  I  had  none  with  the  Maior." 

Mrs.  Hutton  tells  us  of  a  conversation  she  had  with  the 
pursuer,  in  February,  1868,  to  this  effect : 

"I  said  to  Miss  Wilson,  'Are Major  Steuart  and  you  mar- 
ried. Miss  Wilson?'     She  said,  'No.'     I  then  said,  'It  is  a 
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wonder  you  nev^er  tried  to  get  Maior  Steuart  when  he  had  got 
whiskey.'  She  said  that  he  would  never  write  when  he  had 
got  drink,  but  that  the  priest  had  been  sent  for  once  to  come  to 
the  house  to  get  them  married,  but  that  it  did  not  take  place." 

Now,  my  Lords,  I  ask  for  what  purpose  was  Mr.  Rigg  on 
this  occasion  sent  for  ?  It  could  not  have  been  to  celebrate 
a  public  marriage,  for  no  preparations  had  been  made  or 
steps  taken  for  a  public  marriage.  It  could  not  be  to  super- 
add a  religious  ceremony  to  a  marriage  already  validly  con- 
tracted, for  the  Wilsons  were  Presbyterians  and  Dr.  Rigg  a 
priest  of  the  Roman  Catholic  Churcn.  It  must  have  been  in 
order  to  make  an  irregular  and  clandestine  marriage  between 
the. pursuer  and  Major  Steuart,  which,  if  her  evidence  is  to 
be  believed,  had  been  already  ^accomplished  in  a  manner 
satisfactory  to  all  the  family. 

The  baptism  of  the  child  occurs  next  in  order  of  date.  It 
was  baptized  hj  Dr.  Rigg,  and  the  certificate  of  baptism, 
dated  tne  4th  of  August,  1867,  describes  it  as  the  illegitimate 
son  of  Margaret  Wilson.  Neither  fether  nor  mother  were 
present  at  the  baptism.  There  were  only  Mary  Wilson,  now 
Mary  Wyke,  the  sister  of  the  pursuer,  who  is  not  produced 
as  a  witness,  Margaret  Clarkson,  who  was  employed  in  old 
Wilson's  shop,  and  a  young  man,  a  billiard  maker;  the  two 
latter  being  sponsors  for  the  child.  What  makes  this  niore 
important  is  a  conversation  which  Dr,  Rigg  stiates  had  pre- 
viously taken  place  between  him  and  Major  Steuart.  Major 
Steuart,  he  says,  told  him  the  girl  Wilson  had  had  a  child 
that  he  believed  was  his : 

"Afterwards  he  asked  me  to  baptize  it.  I  said  to  him  we 
510]  bad  a  decided  *objection  to  ostptizing  illegitimate  chil- 
dren when  the  improper  connection  was  continued  between 
the  parties.  I  also  said  we  considered  baptism  as  essential, 
and  were  most  unwilling  to  allow  a  child  to  die  without  bap- 
tism, therefore  I  would  baptize  the  child ;  but  he  must  under- 
stand it  was  simply  for  the  child's  sake,  and  not  for  the 
sake  of  the  father  or  mother." 

It  was  after  this  intimation  from  Dr.  Rigg  that  Major  Steu- 
art and  the  pursuer  sent  the  child  to  be  baptized  in  the  man- 
ner I  have  mentioned. 

Major  Steuart  appears  to  have  continued  with  the  Wilsons 
till  some  time  in  August,  1867,  when  he  went  again  to  Bir- 
nam  and  remained  there  till  about  the  1st  of  October.  He 
lodged  on  this  occasion  with  Mrs.  Maclagan.  Some  High- 
land games  took  place  at  Birnam  in  the  last  week  in  August, 
and  during  this  week  the  pursuer  came  to  Birnam  and  re- 
mained for  four  days  lodging  at  the  house  of  William  Harris. 
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The  character  in  which  she  was  received  by  Harris  I  prefer 
to  take  from  the  account  rendered  by  him  to  Major  Steuart, 
rather  than  from  his  own  evidence,  to  which,  after  reading 
his  cross-examination,  I  am  unable  to  give  much  weight. 
The  account  charges  for  apartments  for  Miss  Wilson  for  four 
days  and  attendance,  and  Harris  states  that  this  account  was 
made  out  with  the  name  of  Miss  Wilson  by  her  own  desire,  as 
it  was  to  be  rendered  to  Mr.  Melville  Jameson,  and  the  mar- 
riage was  not  to  be  made  public  before  the  Major  had  a  home 
to  take  her  to.  But  Mr.  Melville  Jameson  was  the  Major's 
own  confidential  adviser,  as  the  pursuer  very  well  knew,  and 
whatever  reasons  she  may  have  assigned  to  Mr.  Harris,  it 
appears  much  more  probable  that  the  account,  if  rendered 
in  any  name  but  that  of  Miss  Wilson,  would  not  have  been 
received  or  paid  by  Mr.  Jameson. 

I  may  now  re^pr  to  two  witnesses  whose  evidence  in  connec- 
tion with  the  residence  of  Major  Steuart  at  Birnam  appears 
to  me  most  deserving  of  attention.  One  is  Dr.  Culbard,  a 
doctor  of  medicine  practising  at  Birnam.    Dr.  Culbard  says : 

''While  he  stayed  at  Birnam  I^saw  him  frequently;  I 
should  think  he  never  was  in  Birnam  without  my  seeing  nim. 
I  saw  him  very  frequently,  both  professionally  and  other- 
wise ;  he.used  to  come  to  my  house  frequently.  His  habits 
gradually  got  more  and  more  dissipated.  I  remember  his 
Bving  in  the  house  of  James  Hutton.  I  have  known  the  Hut- 
tons  all  the  time  I  have  been  in  Dunkeld.  They  are  respecta- 
ble people.  I  visited  him  in  that  house  frequently.  It  was  the 
only  house  in  which  I  visited  him,  as  his  lodgings.  I  have  fre- 
quently seen  him  very  much  the  worse  of  drink,  and  that  for  a 
length  of  time, — ^for  days.  I  have  seen  him  in  that  state  both, 
in  tne  house  and  going  about  in  the  streets.  I  *remem-  [511 
ber  seeing  Miss  Wilson,  but  I  cannot  mention  the  date  when 
I  first  saw  her.  Q.  Was  it  within  a  couple  of  years  of  his 
death  ?  A.  It  was  not  so  long  previous  to  his  death ;  but  I 
cannot  give  the  date.     I  have  seen  Major  Steuart  and  her 

going  about  Birnam,  but  not  frequently.  I  have  frequently 
eard  people  in  Birnam  speak  of^  them.  She  was  spoken  of 
as  Miss  Wilson  by  the  people  in  Birnam.  I  never  heard  her 
called  anything  else.  1  have  seen  her  going  about  with  him 
when  he  was  the  worse  of  drink,  but  I  have  not  seen  that  re- 
peatedly. I  heard  it  reported  that  there  was  a  marriage  be- 
tween them.  Q.  Was  it  after  that  that  you  spoke  to  him 
on  the  subject  ?  A.  I  cannot  condescend  on  whether  it  was 
before  or  after.  Q.  Where  was  it  that  you  spoke  to  him 
first  of  Miss  Wilson  'i  A.  I  spoke  to  him  in  his  own  lodg- 
ings, and  also  in  my  house ;  it  was  a  subject  of  frequent  con- 


182  SCOTCH  APPEALS.  [L.  B. 

1876  Steuart  v.  Robertson. 

versation.  As  stated  in  my  former  evidence,  Major  Steuart 
introduced  me  to  her  in  her  lodgings.  She  occupied  sepa- 
rate lodgiqgs  from  Major  Steuart,  in  Harris  the  coachbuild- 
er's.  It  was  late  in  the  evening  when  I  was  introduced  to 
her.  I  received  a  message  to  call  on  the  Major,  and  went  to 
his  own  rooms,  but  found  that  he  was  out  1  remained  there 
for  some  time,  and  then  Mrs.  Hutton  sent  to  Harris'  lodg- 
ings to  say  that  I  had  called.  I  then  went  to  Miss  Wil- 
son's lodgings,  and  he  introduced  me  to  her  as  Miss 
Wilson.  1  had  previously  spoken  to  him  about  her  fre- 
quently.   Q.  What  had  you  said  to  him  ?" 

''Pursuer's  counsel  objected  to  the  line  of  examination  in 
respect  that  conversations  with  Major  Steuart  without  the 
presence  of  the  present  pursuer  are  not  evidence. 

"Objection  repelled,  reserving  all  questions  as  to  the  effect 
of  the  evidence.  A. '  I  frequently  urged  on  hjm  the  propriety 
of  marrying  the  girl ;  that  was  the  substance  of  our  conversa- 
tion. Q.  Did  you  say  why  ?  A.  Because  having  had  posses- 
sion of  the  woman,  1  thought  he  ought  to  do  what  was  right 
and  proper  by  her.  Q.  ^What  did  he  say  in  reply  i  A.  He 
said  no, — that  he  was  not  married  to  her,  and  that  he  never 
would  be  married  to  her.  On  the  occasion  when  he  intro- 
duced me  to  her  by  the  name  of  Miss  Wilson  I  sai^ :  '  Miss, 
how  much  ?'  He  turned,  with  a  very  significant  look  and 
shrug  of  the  shoulders,  and  answered  *  Miss  Wilson.'  Then 
the  conversation  got  general,  and  continued,  general  during 
the  few.  hours  that  I  remained  with  him  that  evening.  Q.  Did 
he  say  that  quite  distinctly  ?  A.  Quite  distinctly ;  markedly. 
She  must  have  heard  it.  Q.  Did  it  strike  you  that  Major 
Steuart  treated  her  as  his  wife  that  evening  ?  A.  Most  cer- 
tainly not.  Q.  Was  his  conduct  to  her  at  all  such  as  you 
would  have  expected  from  a  husband  towards  his  wife  ?  A. 
I  would  have  hardly  expected  such  conversation  and  con- 
duct before  a  wife.  Q.  Did  that  strike  you  at  the  time  ?  A. 
Very  much  so.  Q.  What  was  the  view  you  took  of  the  re- 
lation between  them  from  the  wav  in  which  he  acted  towards 
her  ?  A.  That  she  was  simply  his  mistress.  When  I  left 
that  evening,  the  Major  and  I  walked  about  on  the  road  for 
a  considerable  time,  and  he  then  asked  me  to  go  into  his 
rooms  at  Hutton' s.  He  did  not  stay  with  Miss  Wilson  that 
night.  Q.  Was  it  about  the  time  of  tne  Birnam  games  in  1867, 
or  1868,  that  this  conversation  took  place  ?  A.  I  am  sorry 
I  cannot  condescend  upon  dates,  I  saw  him  so  frequently. 
Q.  When  you  went  into  his  lodgings,  what  took  place  ?  A. 
Previous  to  entering  the  room,  Major  Steuart  seemed  as  if 
he  had  quite  enough  of  drink,  and  immediately  on  our  enter- 
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ing,  lie  turned  and  locked  the  door,  and  said  to  me,  *  What  did 
you  mean  by  putting  the  question  so  directly  V  I  understood 
that  he  referred  to  the  question  I  *had  put — 'Miss  [512 
How  much?'  I  said  that  I  wished  to  test  him.  He  got 
rather  angry  and  said  I  did  not  belie¥e  him,— 4id  I  not  be- 
lieve the  previous  conversations  we  had  had  ?  had  I  ever 
found  him  out  telling  me  a  falsehood,  and  was  that  the  rea- 
son why  I  should  put  the  question  so  pointedly  to  him  ?  Q. 
Did  he  say  that  angrily  ?  A.  Yes,  but  apparently  i)erfectly 
soberly.  Q.  Seriously  ?  A.  Yes.  He  seemed  to  think  that 
1  had  not  trusted  him.  Nothing  further  was  said  about  it, 
and  I  sat  and  smoked  a  little  with  him.  It  was  early  in  the 
morning  that  this  conversation  took  place.  Q.  In  any  of 
the  conversations  you  had  with  him  about  Miss  Wilson,  did 
he  ever  say  in  so  many  words  that  he  was  not  married  to 
heri  A.  Distinctly;  and  that  he  never  would  be.  He  ap- 
peared perfectly  sincere  when  he  said  so.  I  have  had  such 
conversations  with  him  both  when  he  wa9  sober  and  other- 
wise, Q.  Have  you  ever  spoken  to  Sir  William  Steuart 
about  his  son  living  in  the  way  he  was  with  this  woman  i 
A.  Not  with  reference  to  this  woman,  but  it  was  my  en- 
deavor frequently  to  reconcile  father  and  son  ;  at  first  this 
woman  was  not  referred  to  in  our  conversation.  Q.  Did 
Sir  William  know  quite  well  of  the  connection  with  Miss 
Wilson  ?  A.  Distinctly  ?  Q.  Did  he  ever  express  to  you  a 
wish  that  his -son  would  marry?  A.  Yes.  He  said  there 
might  be  a  prospect  of  his  settling  down  if  he  got  married. 
Q.  What  did  he  say  as  to  the  person  that  he  should  marry? 
A.  Latterly  he  was  indifferent.  I  mentioned  to  the  Major 
the  conversations  which  I  so  had  with  Sir  William.  I  told 
him  that  his  father  would  be  pleased  if  he  would  marry,  — 
whoever  he  might  marry.  The  Major  said  he  would  choose 
for  himself,  and  take  his  own  time  to  marry.  I  have  spoken 
to  him  about  his  boy;  he  owned  the  paternity,  aind  was 
proud  and  verv  fond  of  him." 

John  B.  Pople  is  the  owner  of  the  principal  hotel  at  Bimam. 
His  evidence  is  this : 

"I  knew  the  late  Major  Steuart,  Sir  William  Drummond 
Steuart' s  son.  lie  called  at  mjr  hotel  occasionally,  and  I  had 
frequent  conversations  with  him.  I  have  heard  him  speak 
of  a  ]^iss  Wilson.  I  never  heard  him  speak  of  her  as  Mrs. 
Steuart.  He  always  called  her  Miss  Wilson.  Q.  On  the 
last  occasion  he  was  at  Birnam,  about  the  end  of  1867,  did 
he  make  any  remark  to  you  about  the  Wilsons  thinking  to 
get  hold  of  him  ?  A.  Yes,  he  stated  to  me  that  he  had  no 
doubt  they  were  desirous  of  getting  hold  of  him,  but  that  he 
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was  not  married  to  Miss  Wilson,  neither  did  he  intend  ever 
to  be  married.  I  know  that  they  lived  in  separate  lodgings 
in  Birnam.  I  have  seen  them  walking  together.  I  never, 
on  any  occasion,  heard  Major  Steuart  speak  of  Miss  Wilson 
as  his  wife." 

I  will  now  pass  rapidly  over  some  months  of  Major 
Steuart' s  life.  He  sold  his  commission  in  the  army  in  Sep- 
tember, 1867,  and  out  of  the  proceeds  paid  old  Wilson  £160  on 
account  of  his  claims  against  him  for  board  and  lodging  and 
articles  supplied  in  his  trade.  He  then  made  an  excursion 
to  Paris,  accompanied  by  the  pursuer,  the  child,  old  Wilson, 
and  the  sister  Georgina.  He  returned  to  Edinburgh  in  No- 
vember, and  about  the  24th  of  December  Major  Steuart  went 
6131  alone  to  Birnam.  For  some  weeks  ^previous  he  had 
not  been  with  the  Wilsons,  and  •  no  one  appears  to  have 
known  where  he  .was.  He  came  up  from  Bimam  about  the 
Ist  of  January,  1868,  to  the  Wilsons,  remained  there  till  the 
7th  of  February^  1868,  and  then  went  back  to  Birnam, 
accompanied  by  the  pursuer  and  the  child.  There  is  the 
evidence  of  Dr.  Middleton  applicable  to  January,  1868, 
which  I  ought  not  to  pass  over.  Dr.  Middleton  was  ac- 
quainted with  the  Wilsons  for  more  than  twenty  years,  and 
had  been  old  Wilson's  medical  attendant.  He  was  attend- 
ing old  Wilson  in  January,  1868,  and  was  then  asked  to 
prescribe  for  Major  Steuart,  who  was  in  bed  suffering  from 
bronchitis.     He  says : 

^^  It  appeared  to  me  there  were  none  but  young  females 
about  him,  and  I  thought  they  were  not  proper  persons  to 
attend  him.  I  therefore  asked  the  Major  who  was  to  attend 
him  to  make  the  poultice  and  put  it  on.  He  turned,  and 
said,  'Mrs.  Steuart'  I  said,  'Who  is  Mrs.  Steuart?'  He 
said,  *  Maggie.'  She  was  standing  beside  him  at  the  time. 
That  was  the  first  time  I  knew  about  a  marriage." 

Now,  what  makes  this  evidence  remarkable  is  that  Dr. . 
Middleton  states  also  that  he  was  asked  to  visit  Major 
Steuart' 8  child,  and  did  so  on  the  9th,  10th,  12th,  and  14th 
of  December,  1867.  He  knew  the  family,  and  knew  the 
mother  of  the  child.  He  knew  it  w^s  called  Major  Steuart' s 
child,  and  yet,  although  intimate  with,  and  attending  upon 
the  familv,  he  never  was  told  or  knew  anything  about  a 
marriage  before  January,  1868. 

When  Major  Steuart  arrived  at  Birnam  on  the  7th  of  Feb- 
ruary, 1868,  Mrs.  Hutton  says  : 

"  VVhen  he  came  he  was  very  much  the  worse  of  drink. 
He  brought  Miss  Wilson  into  the  house.  I  gave  them  dinner 
in  the  dining-room.     Tht^y  did  not  stay  long  in  the  house 
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after  dinner ;  Miss  Wilson  went  to  Mr.  Harris'  for  lodgings. 
I  thought  she  wished  to  stay  in  my  house,  and  I  went  to 
Major  Steuart  and  asked  him  if  they  were  married ;  if  they 
were  I  was  quite  willing  to  give  them  a  iroom  in  my  house. 
....  He  said  they  were  not  married ;  that  I  might  please 
myself  about  giving  her  a  room,  but  that  he  did  not  ask  me 
to  do  it.     She  then  went  to  the  Harrises." 

On  this  occasion  also  the  pursuer  is  described  in  Harris' 
account  as  "Miss  Wilson."  On  the  20th  of  February,  1868, 
Major  Steuart  left  Bimam,  and  Scotland,  and  never  saw  the 

})ursuer  again.    He  left  without  telling  the  pursuer,  or  taking 
eave  of  her. 

I  may  now  refer  to  the  correspondence  between  the  pur- 
suer and  *Mr.  Melville  Jameson,  the  agent  of  Major  [514 
Steuart.  One  of  the  letters  is  in  October,  1867,  acknowledg- 
ing £10,  sent  to  her  ou  account  of  Maior  Steuart,  and  signed 
*' Margaret  Wilson."  Besides  this  there  are  twenty-seven 
letters  passing  between  Mr.  Jameson  and  the  pursuer  from 
the  27th  of  February,  1868,  till  the  19th  of  October,  1868, 
when  Major  Steuart  died.  All  these  letters  address  the 
pursuer  and  are  written  by  her  as  Miss  Wilson,"  and  "Mar- 

faret  Wilson."  They  concern  her  relations  with  Major 
teuart,  and  her  claims  upon  him ;  but  they  nowhere  sug- 
gest that  those  relations  or  claims  are  in  any  way  founded 
on  or  derived  from  marriage.  Major  Steuart  died,  as  1  have 
said,  on  the  18th  of  October,  and  I  shall  have  presently  to 
refer  to  some  of  the  evidence  connected  with  his  death ;  but 
I  proceed  to  complete  the  written  and  undisputed  evidence. 
Among  the  undisputed  facts  I  take  to  be  an  interview 
which  the  pursuer  had  a  week  or  ten  days  after  Major 
Steuart' 8  death  with  Mr.  Robert  Steuart,  a  cousin  of  his 
father's.  This  interview  is  spoken  to  by  Mr.  Robert  Steuart, 
and  by  his  housekeeper ;  but  it  is  also  spoken  to  by  Georgina 
Wilson,  the  pursuer*s  sister,  after  the  evidence  of  Mr.  Robert 
Steuart  had  Ibeen  taken  in  the  action  of  declarator.  I  think 
it  clear  from  this  evidence  that  the  pursuer  announced  her- 
self as  Miss  Wilson,  a  friend  of  Major  Steuart' s.  She  wished 
Mr.  Robert  Steuart  to  induce  Sir  William  to  make  some 
provision  for  her  child  in  bringing  it  up  ;  and  I  think  it  clear 
upon  the  evidence  that  she  stated  she  was  sorry  to  say  there 
was  no  marriage  between  her  and  the  Major,  and  even  if  the 
exact  Expression  was  as  Q-eorgina  represents,  '^she  was  sorry 
she  had  no  documents  to  show  there  was  a  marriage,"  it  was 
the  same  idea  that  these  words  were  meant  to  convey.  Both 
Mr.  Steuart  and  Georgina  agree  that  the  pursuer  said  if  the 
Major  had  lived  it  would  have  been  all  right ;  which  again 
13  Eng.  Rep.  24 
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tallies  with  the  evidence  of  Christina  Kay  that  in  a  letter  to 
Mr.  Steuart  from  the  pursuer,  written  about  the  same  time, 
she  said  she  woul^  swear  that  had  Major  Steuart  lived  he 
intended  to  make  her  his  wife. 

On  the  18th  of  December,  1868,  in  reply  to  a  letter  written 
on  behalf  of  the  representative  of  Major  Steuart,  inquiring 
whether  he  had  any  property  which  belonged  to  Major 
Steuart,  old  Wilson  stated  that  he  had  nothing,  Major 
515]  Steuart  having  taken  all  his  *property  witn  him  at 
various  times  when  going  to  the  north.  He  added  these  re- 
markable words,  *'  He  got  away  several  articles  which  belong 
to  me  .  .  .  also*  some  books,  and  two  pictures,  one  of  .his 
son's  and  one  of  my  daughter's,  the  child's  mother,  which 
was  a  New  Year's  present."  Can  this  letter  have  been 
written  by  a  witness  at  a  ceremony  which  he  believed  to 
have  constituted  the  pursuer  the  wife  of  Major  Steuart? 
Old  Wilson  died  on  the  11th  of  July,  1869.  His  testament- 
ary disposition,  dated  the  1st  of  March,  1869,  takes  notice  of 
all  his  children.  The  daughter  Mary,  who  was  married  at 
the  time,  he  styles  "Mary  Wilson  or  Wyke  (wife  of 
Frederick  Wyke,  presently  residing  in  Liverpool),"  but  the 
pursuer  he  styles  tnroughout  ''  Margaret  Wilson,"  as  if  she 
were  unmarried. 

Welcome  next  to  a  multiplepoinding  raised  for  the  distri- 
bution of  the  succtjfssion  of  Major  Steuart,  in  which  a  claim 
was  lodged  by  Robert  Denholm  as  testamentary  trustee  of 
old  Wilson.  Denholm  claimed  for  goods  sold  to  Major  Steu- 
art, for  moneys  lent,  and  for  board  and  lodging.  The  seventh 
article  of  the  condescendence  lodged  by  I)enholm  states  as 
follows : 

*' While  boarding  in  Mr.  Wilson's  house,  Major  Steuart 
became  very  intimate  with  his  said  eldest  daughter,  Mar- 
garet Wilson.  The  claimant  believes  and  avers  that  she  had 
a  son  to  him,  who  is  still  alive,  and  is  now  about  three  years 
of  age.  Major  Steuart  and  Margaret  Wilson  were  in  the 
habit  of  sometimes  travelling  aoout,  and  living  together. 
During  his  residence  in  Mr.  Wilson's  house  Major  Stt^uart 
was  extremely  irregular  and  drunken  in  his  habits,  so  much 
so  that  frequent  efforts  were  made  to  get  him  to  leave  the 
house,  but  without  avail,  till  linallv  an  exposure  of  his  con- 
duct was  threatened,  when  he  left." 

As  to  this  statement,  Denholm  deposes  that  the  claim  was 
made  on  information  given  him  by  Wilson  before  his  death, 
except,  perhaps,  as  regards  the  insertion  of  the  word  "ex- 
tremely.^'    Copies  of  this  record  were  communicated  to  the 
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j)ur8uer  and  the  other  members  of  the  family,  and  no  objec- 
tion appears  to  have  been  taken  to  them. 

In  tfune,  1870,  the  pursuer  was  imprisoned  on  a  decree  ob- 
tained against  her  b^  Mackay,  a  jeweller,  for  articles  sup- 
plied to  her  after  Major  Steuart' s  death.  She  was  proceeded 
against  by  the  name  of  "Miss  Maggie  Wilson,"  and  in  that 
name  she  presented  a  petition  for  aliment  under  the  Act  of 
Grace,  signing  it  as  "  Maggie  *Wilson,"  and  on  mak-  [516 
ing  oath  that  she  had  no  means  to  pay  her  debts  she  was 
released. 

In  the  same  month  of  June,  1870,  the  pursuer  raised  a 
summons  of  aliment  in  her  unmarried  name,  Margaret  Wil- 
son, against  Sir  William  Steuart  as  executor  of  Major  Steu- 
art for  inlying  expenses  and  aliment  in  respect  of  her  child. 
The  claim  in  the  condescendence  in  that  action  is  made  upon 
the  footing  not  of  marriage,  but  of  an  illicit  connection ;  and 
a  decree  upon  that  footing  was  made  bv  the  Lord  Ordinary, 
and  a  receipt  signed  by  the  pursuer  in  her  name  as  Margaret 
Wilson  for  the  sum  awarded  to  her.  The  subsequent  re- 
ceipts for  aliment  are  signed  by  her  quarterly  in  the  same 
name.  In  the  same  month  of  June,  1870,  Sir  William  Steu- 
art raised  an  action  of  declarator  and  putting  to  silence 
against  the  female  pursuer  and  her  child,  in  which  she  did 
not  appear.  Evidence  was  adduced  in  that  action,  and  a 
declarator  against  the  marriage  was  made  which  in  the  pres- 
ent action  is  sought  to  be  reduced.  I  have  only  further,  on 
this  i)art  of  the  case,  to  refer  to  the  marriage  of  the  pursuer 
with  her  husband.  Lieutenant  Robertson.  This  took  place 
on  the  12th  of  March,  1871.  She  avers  in  her  condescen- 
dence that  before  her  marriage  she  fully  acquainted  him  with 
the  whole  state  of  matters  between  herself  and  the  deceased 
Major  Steuart.  The  certificate  of  her  marriage  is  in  evi- 
dence, signed  by  herself.  She  is  married  as  ''  Margaret  Wil- 
son, aged  22  years,  spinster." 

I  have  now,  my  Lords,  gone  through  the  evidence  in  the 
ease  founded  on  written  documents,  on  facts  and  conduct  as 
to  which  there  is  no  dispute,  and  on  the  evidence  of  wit- 
nesses whose  credibility  and  accuracy  cannot  be  questioned. 
It  is  scarcely  possible  to  conceive  a  stronger  body  of  nega- 
tive testimony  against  a  marriage.  Nothing,  in  my  opinion, 
could  countervail  such  a  body  of  testimony  except  the  clear- 
est affirmative  evidence  consistent  with  the  probabilities  of 
the  case,  and  coming  from  witnesses  impartial  and  unpreju- 
diced on  the  score  of  interest  and  sympathy,  showing  that 
they  spoke  with  accurate  recollection,  and  consistent  in  their 
narrative  of  the  facts  to  which  they  depose.     I  return  to  the 
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evidence  by  which  the  alleged  marriage  is  attempted  to  be 
established  in  order  to  see  whether  it  complies  with  all  or 
any  of  these  conditions. 

517]  *Bef ore  however  making  some  observations  upon  that 
evidence,  I  ought  to  remind  your  Lordships  of  what  we  are 
told  as  to  tile  relative  position  and  as  to  the  character  of  the 
two  persons  principally  concerned.  Of  the  character  of 
Major  Steuart  I  have  already  spoken.  His  conduct  in  a 
moral  pomt  of  view  entitled  him  to  nothing  beyond  a  very 
low  place  in  the  social  scale ;  but  as-the  heir  of  an  old  family 
and  the  future  possessor  of  large  estates  his  worldly  position 
was  greatly  above  that  of  the  pursuer.  He  appears  to  have 
been  at  least  double  her  age,  and  although  he  appears  to 
have  admired  her,  there  is  little  if  any  trace  on  either  side  of 
any  romantic  attachment  between  them.  Of  the  character 
of  the  pursuer  I  do  not  desire  to  say  more  than  that  looking 
to  the  evidence  before  us,  the  life  which  she  appears  to  have 
led,  the  atmosphere  in  which  she  lived,  the  scenes  which  she 
ivitnessed,  the  language  which  she  heard,  and  in  which,  un-  ' 
fortunately,  she  sometimes  seems  to  have  joined,  cannot  be 
supposed  to  have  been  otherwise  than  unfavorable  to  the  de- 
velopment and  cultivation  of  moral  principle  and  conduct. 
The  acquaintanceship  between  her  and  Major  Steuart,  look- 
ing to  their  relative  age  and  position,  their  character,  and 
the  temj)tations  which  were  certain  to  accompany  it,  was  one 
from  which  h*?r  parents  might  well  have  been  expected  rather 
to  have  withdrawn  her  than  to  have  encouiuged  her  in ; 
but  they  appear  to  have  promoted  the  acquaintanceship  by 
every  means  in  their  power.  The  evidence  of  the  brother 
and  sister  of  the  pursuer,  though  given  with  a  manifest  de- 
sire to  tone  down  the  facts  as  to  this  part  of  the  case,  suffi- 
ciently shows  that  Major  Steuart  was  permitted  by  the 
parents  of  the  i)ursuer  to  take  away  the  pursuer  for  hours 
at  a  time,  sometimes  on  loot,  sometimes  in  carriages,  when 
and  where  he  pleased.  The  narrative  of  an  excursion  to 
Murthly,  made  by  Major  Stuart,  the  pursuer,  and  her  father 
in  December,  1866,  when  they  arrived  at  Perth  at  midnight, 
drove  on  through  the  night  to  Murthly,  got  into  the  house- 
of  Gold,  the  land-Stewart,  at  three  a' clock  in  the  morning, 
the  men  being  under  the  influence  of  drink,  and  continuing 
to  drink  whiskey  there,  and  ending  by  breaking  open  the  door 
of  Murthly  Castle,  is  a  narrative  which  cannot  be  read,  es- 
pecially in  connection  with  the  conversation  which  took 
place,  without  astonishment  and  pain.  When  to  tliis  your 
518]  Lordships  add  that  *old  Wilson,  knowing  the  char- 
acter of  Major  Steuart,  and  that  he  was  ejected  by  reason  of 
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his  conduct  from  the  hotel  in  Edinburgh  where  he  had  been 
living,  received  him  without  remonstrance,  and  certainly 
without  any  reason  or  arrangement  which  could  justify  so 
unusual  a  course,  into  the  small  floor  of  rooms  where  Major 
Steuart  and  the  pursuer  might  at  any  time,  and  must  often 
have  been,  left  together  alone,  and  would  always  naturally 
be  closely  associated,  your  Lordships  will,  I  think,  be  of 
opinion  that  the  utmost  which  could  have  been  done  was 
done  to  place  danger  and  temptation  in  the  way  of  the  pur- 
suer and  opportunity  in^that  of  Major  Steuart. 

The  history  of  all  that  occurred  from  August,  1865,  when. 
Major  Steuart  was  received  as  an  inmate  m  Clyde  Street, 
until  February,  1866,  is  either  not  forthcoming  or  is  spoken 
of  by  witnesses  who  are  obviously  reticent.  Before  Febru- 
ary, 1866,  Major  Stuart  had  an  illness  which  confined  him  to 
his  room.  It  appears  to  have  been  of  the  usual  description. 
He  was^  as  Georgina  Wilson  says,  ''coming oflf  drink.''  He 
was  nursed  by  the  pursuer,  who  sat  with  him  in  his  room. 
Georgina  accompanies  this  fact  with  the  statement  that  the 
door  was  always  open  so  that  anybody  passing  could  see 
into  the  room,  and  the  bed  was  facing  the  door.  But  as  to 
this,  inasmuch  as  she  was  at  school  from  half-past  eight  in 
the  morning,  her  evidence  does  not  do  more  than  exhibit  a 
natural  desire  to  exclude  inferences  which  are  sufficiently 
obvious.  The  conclusions  which  the  neighbors  appear  to 
have  drawn  are  not  to  be  wondered  at.  One  of  the  pursuer's 
witnesses,  Mortimer,  the  butcher  living  at  the  corner  of  the 
street,  says  he  told  Major  Steuart  on  the  14th  of  February, 
1866,  that  there  was  no  person  he  had  a  better  right  to  marry 
than  the  pursuer,  seeing  they  were  already  living  as  man 
and  wife.  And  Mrs.  Janet  Forman,  or  Wilson,  a  sister-in- 
law  of  the  pursuer,  lets  fall  in  her  cross-examination  this 
singular  admission,  that  when  her  mother  told  her  on  the 
14th  of  February,  "  Maggie  Wilson  is  married,"  she  said  ''  I 
could  have  told  you  that  six  months  ago."  There  might 
perhaps  be  some  further  inferences  of  the  same  kind  drawn 
from  other  parts  of  the  evidence ;  but  it  is  enough  to  say 
that  although  there  is  no  sufficient  ground  to  hold  it  proved 
by  positive  evidence  that  sexual  intercourse  had  taken  place 
between  Major  Steuart  and  the  *pursuer  before  the  [519 
13th  of  February,  1866,  there  was  every  opportunity  for  it 
to  have  taken  place ;  and  it  is  impossible  to  hold  that  the 
allegation  of  the  pursuer,  which  is  the  very  foundation  of 
her  case,  the  carnal  intercourse  between  her  and  Major 
Steuart  took  place  on  the  13th  of  February,  after  the  alleged 
ceremony,  and  did  not  take  place  before,  is  established. 
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Then,  my  Lords,  there  are  some  general  questions  con- 
nected with  the  alleged  ceremony  of  the  13th  of  February, 
1866,  which  are  upon  the  surface,  and  to  which  no  satis- 
factory answer  has  been,  or,  I  think,  can  be  given.  Why, 
even  if  an  irregular  marriage  were  necessary  or  desirable, 
was  no  witness  outside  the  family  brought  to  be  present  ? 
This  appears  to  have  been  the  first  observation  of  Mortimer, 
the  neighboring  butcher,  when  he  was  told  of  a  marriage 
the  next  morning ;  and  if  he  could  be  told  of  it  the  next 
morning,  it  is  difficult  to  see  why  he  could  not  have  been 
.  made  a  witness  of  it  the  night  before ;  and  if  a  witness  was 
not  to  be  obtained  why  could  some  exchange  of  writing  not 
have  taken  place?  But  further,  and  above  all,  what  is  the 
theory  of  the  pursuer  as  to  the  reason  why  an  irregular  mar- 
riage was  resorted  to  ?  The  case  made  on  the  part  of  the 
pursuer  in  the  evidence  is  that  the  intention  and  arrange- 
ment was  that  the  marriage  should  be  kept  secret  until, 
either  by  his  father's  death  or  by  the  recovery  of  some  prop- 
erty then  in  litigation.  Major  Steuart  should  be  in  a  better 
position  to  maintain  a  wife,  or  that  it  should  be  kept  secret 
m  order  that  Sir  William  Steuart  mi^ht  not  know  of  it ;  and 
the  irregular  character  of  the  marriage  is  attempted  to  be 
accounted  for  by  this  necessity  for  secrecy.  The  same  evi- 
dence also  asserts  that  the  marriage  was  brought  about  at 
the  time  it  was  said  to  have  occurred  in  order  to  put  an  end 
to  the  scandal  which  had  arisen  ("to  stop  people's  mouths" 
is  the  expression  of  Greorge  Wilson)  from  Major  Steuart 
living  with  the  Wilsons  and  associating  as  he  did  with  the 
pursuer.  These  suggestions  are  attended  with  difficulties 
which  appear  to  me  to  be  insuperable.  If  the  object  was 
'*to  stop  people's  mouths"  this  could  not  be  done  by  a 
secret  marriage.  The  cause  of  the  scandal  was  open  and 
notorious,  it  was  intended  to  continue,  and  nothing  but  a 
marriage  equally  open  could  terminate  the  scandal.  The 
cause,  therefore,  which  is  said  to  have  brought  a  marriage 
520]  about  ought  to  have  brought  *about  a  regular  and 
public  and  not  a  clandestine  marriage.  But  on  the  other 
hand,  can  we  accept  the  motive  for  secrecy  which  is  sug- 
gested, so  far  as  Sir  William  Steuart  is  concerned?  He 
appears  to  have  placed  no  impediment  in  the  way  of  his  son 
marrying  any  person  whomsoever;  and,  although  it  may 
appear  singular,  he  is  even  shown  to  have  expressed  a  desire, 
when  he  found  that  bis  son  was  going  about  with  the  pur- 
suer in  December,  1865,  that  he  should  marry  her,  and  this 
expression  of  Sir  William  Steuart  had  been  communicated 
to  old  Wilson.     As  regards  his  means  for  supporting  a  wife, 
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Major  Steuart  does  not  appear  to  have  been  much  embar- 
rassed by  the  consideration  of  what  his  social  position  re- 
quired from  him.  Living  as  he  was  content  to  do  with  the 
pursuer,  he  would  not  have  been  subjected  to  a  greater  ex- 
pense after  a  regular  than  after  an  irregular  marriage.  And 
It  even  appears  that,  as  regards  the  provision  of  a  residence 
by  his  father,  he  would  have  benefited  and  not  lost  by 
marrying. 

I  now  come  to  make  a  few  observations  on  the  witnesses 
as  to  the  alleged  ceremony.  The  witnesses  are  two,  Greorge 
Wilson  and  Kellet.  If  the  bedding  is  taken  as  part  of  the 
whole  ceremony  neither  witness  was  present  at  the  whole. 
George  Wilson  left  before  the  bedding,  Kellet  did  not  come 
into  the  room  until  after  the  conversation  had  commenced. 
The  evidence  of  George  Wilson  being  that  of  a  relation 
would  not,  according  to  the  former  state  of  Scotch  law,  have 
been  admissible  ;  and  both  as  to  this  and  as  to  the  evidence 
of  Kellet,  your  Lordships  will,  I  think,  agree  with  the  force 
of  the  remarks  made  by  Lord  Neaves  in  a  case  of  Roxburgh 
V.  W(Uson{^\ 

His  Lordjship  says  with  reference  to  the  evidence  in  that 
case: 

"But  although  admitted,  it  is  not  only  competent  but 
incumbent  upon  the  court  to  look  upon  such  evidence  with 
great  jealousy,  and  to  weigh  it  in  the  most  scrupulous  man- 
ner, to  see  what  is  the  character  and  position  of  the  wit- 
nesses generally,  and  whether  they  are  corroborated  to  such 
an  extent  as  to  secure  confidence  that  they  are  telling  the 
truth.  Nothing  would  be  easier  than  for  a  vicious  and 
designing  woman  to  fasten  a  marriage  on  a  man  by  the  evi- 
dence of  her  own  relations  and  associates,  and  this  more 
particularly  when  the  man  was  dead,  and  his  representatives 
are  necessarily  at  a  great  disadvantage  in  disproving  the 
alleged  facts,  and  detecting  the  imposture.  Still  more,  if 
the  man  who  is  the  subject  of  the  fraud  has  led  a  libertine 
life,  and  is  of  drunken  habits,  and  if  the  *woman  who  [521 
forms  the  scheme  against  him  has  been  his  mistress,  addi- 
tional facilities  for  fraud  and  falsehood  are  afforded,  which 
make  it  especially  the  duty  of  a  court  to  look  with  suspicion 
on  the  case.  It  is  obvious,  too,  that  a  false  marriage  may 
easily  be  trumped  up  in  this  way,  not  mereljr  by  inventing 
the  whole  story,  but  by  taking  as  a  foundation  some  facts 
that  in  reality  may  have  occurred,  quite  insufficient  to  make 
a  marriage,  but  which  admit  of  being  so  colored  and  dressed 
up  by  a  liberal  suppressio  veri,  and  a  very  slight  suggestio 

(')  n  McPherson,  21. 
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falsi^  so  as  to  assume  a  relevancy  and  importance  not  truly 
due  to  them." 

I  now  turn  to  the  evidence  of  George  Wilson.  In  order 
to  test  the  credibility  and  accuracy  of  this  witness  in  points 
as  to  which  he  cannot  be  contradicted,  it  is  necessary  to 
consider  carefully  his  evidence  where  he  can  be  contradicted. 
His  object  throughout  his  testimony  is  to  represent  Major 
Steuart  as  a  moral  and  well-conducted  man.     He  says : 

'*  I  never  saw  him  the  worse  of  drink  at  any  time.  I  have 
seen  him  take  a  glass  or  so,  but  I  never  saw  him  the  worse 
of  it.  He  was  tiay  in  his  appearance,  so  far  as  I  saw.  Dur- 
ing the  whole  time  I  knew  him,  I  never  saw  him  the  worse 
of  drink.  All  the  drink  I  ever  saw  in  my  father's  house  was 
a  glass  of  ale  for  supper,  and  sometimes  a  glass  of  toddy 
before  bed.  I  never  saw  him  the  worse  of  drink.  I  never 
saw  him  drink  a  great  deal.  He  was  a  very  small  drinker, 
to  my  idea," 

My  Lords,  if  there  is  one  thing  which  is  established  on  this 
proof  beyond  the  possibility  of  doubt,  it  is  that  Major 
Steuart  was  a  confirmed  and  notorious  drunkard,  and  that 
he  was  generally  in  his  appearance  untidy  and  disreputable, 
and  it  is  quite  impossible  but  that  George  Wilson,  who  had 
constant  opportunities  of  seeing  him,  must  have  known  that 
this  was  the  case. 

In  his  narrative  of  what  occurred  after  supper  on  the  13th 
of  February,  he  states  that  Major  Steuart  "was  sitting  in  a 
chair  crying,  the  tears  coming  over  his  eyes."  He  sajs  he 
was  perfectly  sober  at  the  time — so  sober  as  when  he  himself 
was  giving  his  evidence.  It  is  scarcely  possible  that  both 
these  statements  can  be  correct.  In  a  strong  man  in  middle 
life,  there  was  nothing  in  what  occurred  whicn  could  account 
for  tears,  except  a  maudlin  imbecilitv  arising  from  drink, 
and  your  Lordships  have  no  security  that  the  state  of  Major 
Steuart  at  the  time  was  not  that  which,  recurring  constantly 
at  other  periods,  Greorge  Wilson  describes  to  be  one  of 
sobriety,  but  which  a  host  of  other  witnesses  call  drunk- 
enness. 

But  there  is  another  detail  of  the  narrative  to  which  both 
522]  George  *Wilson  and  Mrs.  Kellet  give  a  conspicuous 
place.  George  Wilson  says  Major  Steuart  went  down  on 
one  knee,  put  his  hand  into  his  waistcoat  pocket,  and  took 
out  a  wedding-ring,  which  he  placed  on  the  third  finger  of, 
the  pursuer's  left  hand.  Mrs.  Kellet  says  he  went  down  on 
his  knee,  took  a  ring  out  of  his  pocket,  "I  do  not  remember 
which  pocket,"  and  put  it  on  the  third  finger  of  pursuer's' 
left  hand.     So  far  the  narratives  agree  even  in  the  detail 
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they  mention  of  the  third  finger,  which  might  well  have  been 
overlooked  or  forgotten.  It  must,  however,  be  borne  in 
mind  that  the  supper  of  the  13th  of  February  was  not  in  any 
way  connected  with  a  marriage  prearranged  or  expected  on 
either  side.  It  was  intended  to  celebrate  Major  Steuart' s 
birthday,  which  was  really  the  11th  of  February,  but  that 
day  being  a  Sunday,  the  supper  was  postponed  till  the  13th. 
George  Wilson  says  he  did  not  believe  a  marriage  was 
thought  of  till  Major  Steuart  got  iip  and  spoke  of  stopping 
people's  mouths.  It  is  true  that  George  Wilson  had  sug- 
gested that  his  mother  had  told  him  something  about  what 
she  expected,  but  this  is  not  corroborated  by  any  other  tes- 
timony, and  Mrs.  Kellet,  the  confidant  of  the  pursuer,  do0s 
not  suggest  that  the  pursuer  had  said  or  hinted  to  her  any- 
thing about  a  marrisige.  But  if  the  marriage  was  nqt  pre- 
arranged or  anticipated,  how  could  it  have  happened  that 
Major  Steuart  should  have  a  wedding-ring  ready  in  his 

Socket  ?  No  answer  has  been  given  to  thut  question.  Where 
id  he  get  it  ?  Did  he  buy  it  i  He  was  a  man  perfectly  well 
known  m  Edinburgh,  and  all  his  movements  seem  to  have 
attracted  attention.  Evidence,  one  would  suppose,  could 
have  been  procured  to  show  how  he  had  become  possessed 
of  the  ring— if  indeed,  the  ring  came  out  of  his  possession. 
But  the  matter  does  not  rest  there.  The  condescendence  of 
the  pursuer  in  its  present  form  tallies,  as  to  the  ring,  with 
the  evidence  of  Gfeorge  Wilson  and  Mrs.  Kellet ;  but  the 
original  condescendence  we  find  from  the  judgment  of  Lord 
Shand  was  in  this  form  : 

"  For  some  days  previous  to  the  marriage  after-mentioned. 
Major  Steuart  went  to  various  shops,  at  which  he  ordered 
sundry  articles,  and  in  various  other  ways  made  prepara- 
tions for  the  said  marriage.  About  this  time  Mr.  Wilson 
was  pressing  Major  Steuart  to  say  finally  when  he  would 
marry  the  -said  pursuer.  Accordingly,  Major  Steuart  de- 
termined to  enter  into  a  private  contract  of  marriage  with 
the  said  pursuer  in  her  lather's  house,  and  this  resolution 
was  carried  out  on  the  evening  of  Tuesday,  the  13th  day  of 
February,  1866. 

**'0n  the  afternoon  of  that  day  he  caused  the  said  [523 
pursuer  to  put  on  a  black  silk  dress  which  she  had  received 
from  him  in  a  present,  to  have  her  hair  dressed  by  a  hair- 
dresser, and  otherwise  be  prepared  for  her  wedding ;  supper 
was  then  served  up  in  the  sitting-room ;  and  when  it  was 
over,  and  in  the  presence  of  Mr.  and  Mrs.  Wilson,  the  pur- 
suer's  brother  George,  and  Mrs.  Kellet,  Major  Steuart  filled 
the  wine-glasses  all  round ;  he  then  went  down  on  his  knees, 
13  Eng.  Rep.  26 
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and  for  the  purpose  of  carrying  through  a  marriage  between 
him  and  the  jjursuer,  he  said  to  the  pursuer,  '  Maggie,  will 
you  be  my  wife?'  The  said  pursuer  replied,  'Yes;'  and 
then  and  there  accepted  the  said  Major  Steuart  as  her  hus- 
band, and  they  became  married  persons.  He  then  took  a 
plain  gold  marriage-ring  from  his  vest  pocket  and  placed  it 
on  the  third  finger-of  her  left  hand,  after  which  he  held  up 
his  right  hand  and,  while  still  on  his  knees,  said — 'I  swear 
by  the  Almighty  Grod  that  I  take  you  for  my  wife.'  " 

This  was  a  story  into  which  the  narrative  of  the  ring  fitted 
without  inconsistency,  and  this  story  must  have  been  told  in 
the  first  instance  from  the  instructions  of  the  pursuer.  It 
seems  impossible  to  avoid  the  conclusion  that  it  was  found 
^  that  this  story  as  told  in  the  original  condescendence  could 
not  be  made  to  square  with  the  story  of  a  marriage  brought 
about  unexpectedly  by  the  pressure  of  old  Wilson,  and 
that  the  greater  part  of  the  story  was  changed  to  meet  this 
altered  aspect  of  ttle  ceremony,  but  that  unfortunately  the 
incident  of  the  ring  was  left  unerased. 

Of  Mrs.  Reliefs  evidence  I  need  not  say  more  than  I  have 
done  already,  beyond  remarking  that  she  varies  from  George 
Wilson's  evidence  as  to  Major  Steuart  weeping.     She  says, 

"I  did  not  observe  him  weeping  on  the  night  of  the  cere- 
mony.    I  did  not  notice  tears  in  his  eyes.     I  am  not  very 
good  at  seeing,  unless  I  have  my  glasses  on." 
Under  these  circumstances,  it  might  perhaps  be  asked,  how 
is  she  able  to  say  the  ring  was  placed  on  the  third  finger  ? 

There  is  some  further  evidence,  not  of  any  one  present  at 
the  alleged  ceremony,  but  closely  connected  with  it  in  point 
of  time,  to  which  I  should  refer.  One  of  the  witnesses  who 
gives  evidence  of  this  kind  is  Agnes  Forbes.  She  was  a 
servant  of  the  Wilsons  on  the  13th  of  February,  1866,  and  at 
the  time  of  the  trial  it  appears  she  was  living  with  the  pur- 
suer. I  attach  little  importance  to  her  evidence.  She  is,  I 
think,  discredited  by  the  testimony  allowed  to  be  adduced 
after  the  case  passed  into  the  Inner  House.  But  in  addition 
to  this,  she  is  contradicted  on  several  important  points. 
Your  Lordships  remember  she  places  the  visit  of  Caw,  the 
bailiff,  about  ten  o'clock  on  the  morning  of  the  19th  of  Feb- 
52*1]  ruary,  whereas  *Caw  is  positive  it  was  at  four  in  the 
afternoon ;  and  from  the  nature  of  the  visit  it  is  not  likely 
that  he  could  be  mistaken.  She  says,  further,  she  never  in 
her  life  saw  Major  Steuart  drunk.  She  says,  also,  she  heard 
the  pursuer,  in  tlie  case  in  the  police  court,  to  whicli  I  have 
referred,  say  she  was  legally  married  to  Major  Steuart,  the  . 
contrary  being,  as  I  think,  clearly  proved.     But  there  is  a 
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Sortion  of  A^nes  Forbes'  evidence  which  suggests  a  further 
ifficulty.  I  have  already  commented  on  tne  allegation  of 
the  pursuer,  4hat  the  marriage  was  to  be  kept  secret ;  and 
Mrs.  Kellet  says  Mrs.  Wilson  was  very  particular  in  saying 
it  should  be  kept  quiet  lest  it  might  hurt  the  Major ;  and 
the  Major  used  to  sav  to  Mrs.  Kellet  he  liked  her  *' because 
she  was  not  a  blab/'  Agnes  Forbes,  however,  states  that 
the  pursuer  was  called  Mrs.  Steuart  quite  publicly  in  the 
house,  and  to  everybody  who  came  out  and  in ;  and  that  in 
speaking  of  her  outside,  she  always  spoke  of  her  as  Mrs, 
Steuart,  *  It  is  in  fact,  extremely  diflScult  to  know,  not  only 
what  reason  can  be  suggested  for  keeping  the  marriage,  if  it 
had  taken  place,  a  secret,  but  also  whether,  wherever  and 
whenever  a  marriage  was  talked  about,  it  was  talked  of  as  a 
secret.  In  my  opinion  where  a  marriage  was  talked  of 
it  was  talked  of  openly,  and  in  order  to  serve  a  purpose 
which  could  not  be  attained  except  by  speaking  of  it  openly. 

I  must  notice  the  evidence  of  three  other  members  of  the 
family.  Georgina  Wilson  was  about  fourteen  years  of  age 
at  the  time.  She  was  not  present  at  the  alleged  ceremony. 
She  states,  as  A^es  Forbes  did,  that  the  day  following  she 
saw  a  wedding-nng  on  her  sister's  finger.  But  some  part  of 
her  evidence  is  important  as  showing  how  little  reliance  can 
be  placed  on  the  evidence  of  interested  relatives  in  such  a 
case.     She  is  asked : 

**  Q.  On  what  footing  did  you  understand  that  he  came  to 
the  house  1  A.  I  understood  that  he  was  engagt^d  to  my 
sister.  Q.  From  the  time  he  was  turned  out  of  the  hotel  i 
A.  Yes.  Q.  And  before  he  came  to  the  house  at  all  ?  A.  Yes. 
Q.  Have  you  heard  both  your  father  and  mother  speak  of 
that?  A.  Yes.  Q.  Did  they  say  that  there  was  an  engage- 
ment before  he  came  to  the  house  at  all  i  A.  Yes.  Q.  Then 
you  did  not  understand  that  he  was  in  the  house  as  a  boarder 
or  lodger?  A.  Yes  he  was,  but  he  did  not  pay.  I  under- 
stood he  was  to  pay.  Q.  Did  your  sister  and  the  Major  act  all 
aloDg  from  the  time  he  came  to  the  house  as  engaged  people  ? 
A.  Yes;  they  used  to  go  out  together.  They  frequently 
went  out  alone.  I  cannot  say  where  they  went, — perhaps 
for  a  drive,  and  sometimes  for  a  fish  dinner  at  Newhaven. 

*It  need  hardly  be  said  that  this  is  inconsistent  both  [525 
with  all  the  other  evidence  in  the  case  and  with  the  con- 
descendence. Again,  after  much  fencing,  she  says  that  it 
was  from  her  mother,  and  not  from  the  pursuer  at  all,  she 
understood  that  the  pursuer  was  married.  She  always 
"  took  it"  she  was  married.  *'  She  did  not  say  anything  to 
me  about  it ;  she  never  made  me  her  confidant,"     Finally, 
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in  order  to  establish  a  difference  of  treatment  before  and 
after  marriage,  she  tells  us  this : 

"He  gave  my  father  presents  to  give  her.  The  Major  never 
kissed  my  sister  in  my  presence ;  he  was  more  of  a  gentle- 
man than  to  do  that ;  1  don't  think  lovers  generally  do  that. 
Until  after  the  night  of  the  marriage  he  never  kissed  her  in 
my  presence.  He  gave  the  presents  to  my  father  to  give  to 
her.  If  my  father  was  standing  beside  her  he  would  per- 
haps give  them  to  herself.  If  it  was  a  Stuart  tartan  dress  or 
a  scarf,  he  gave  it  to  her  before  my  father ;  he  came  into  the 
shop  and  gave  it  to  her  before  my  father.  After  the  mar- 
riage he  always  gave  the  presents  direct  to  herself." 

Alfred  Wilson  was  still  younger  than  Georgina.  He  is 
brought  forward  to  say  that  he,  though  not  ten  years  of  age 
at  the  time,  noticed  ^he  marriage- ring  on  the  pursuer's  finger, 
after  she  came  out  of  her  bedroom  the  next  morning,  and 
that  he  saw  them  in  bed  together,  the  next  morning  (the  fifth 
person,  if  we  are  to  believe  the  evidence,  brought  into  the 
room  for  that  purpose). . 

There  was  anotner  sister  in  the  house,  who  was  older  than 
Alfred,  Mary  Wilson,  now  Mrs.  Wyke. .  She,  for  some  rea- 
son, is  not  examined,  although  the  pursuer  obtained  a  com- 
mission under  which  she  might  have  examined  her  in  Eng- 
land, where  she  was  residing. 

Janet  Wilson  is  sister-in-law  of  the  pursuer.  She  also,  as 
she  says,  saw  the  pursuer  and  Major  Steuart  in  bed  on  the 
morning, of  the  14th  of  February.  This  was  between  ten 
and  eleven,  a  singular  circumstance,  when  we  remember  that 
Georgina  Wilson  states  that  before  she  went  to  school  at 
half- past  eight  on  that  morning,  she  had  seen  the  pursuer 
leave  her  bed-room.  Janet  Wilson,  however,  says  Maior 
Steuart  then  told  her  that  the  pursuer  was  his  wife.  The 
same,  or  the  next  day,.  Major  Steuart  went  with  the  pursuer 
to  Leith,  to  Janet  Wilson's  house,  and  said  to  Janet  Wilson 
of  the  pursuer,  ''this  was  his  wife  Lady  Steuart ;"  again,  a 
statement  difficult  to  believe,  if  he  had  told  her  that  she  was 
his  wife  a  few  hours  before.  The  cross-examination  of  Janet 
526]  *Wilson,  however,  and  the  circumstance  that  neither 
a  Mr.  or  Mrs.  Forman,  who  ai'e  said  to  have  been  present 
during  the  visit  to  Leith,  are  produced,  make  it  impossible 
to  rely  on  the  accuracy  of  the  statements  of  this  witness. 

I  pass  over,  without  any  detailed  observation,  the  evidence 
of  a  number  of  witnesses  m  the  case  who  speak  to  statements 
of  conversations  with  the  Major,  or  the  pursuer,  or  both,  in 
hotels,  in  places  of  amusement,  in  casual  conversations,  in 
drinking  parties,  in  the  course  of  which  the  Major  called  the 
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pursuer  his  wife  or  Mrs.  Steuart,  or  spoke  of  her  as  such, 
and  spoke  of  her  child  as  his  boy.  These  would  in  any  case 
be  equivocal  acts,  and  would  have  to  be  considered  with 
reference  to  the  circumstances  under  which  the  statements 
were  made,  and  in  the  present  case,  in  a  number  of  in- 
stances, the  statements  were  obviously  made  in  places  and 
under  circumstances  where  for  the  purpose  of  the  moment  it 
was  necessary  that  the  pursuer  should  appear  to  be  Major 
Steuart' s  wife.  The  statements  made  upon  these  occasions 
are  not,  taken  altogether,  nor  are  any  of  them  for  a  moment 
to  be  put  in  comparison  with  the  deliberate  statements  made 
on  important  occasions,  when  no  object  was  to  be  gained,  to 
Dr.  Dunsmure,  Mr.  Rigg,  Dr.  Simson,  Dr.  Culbard,  Mr. 
Pople,  and  others.  But  tnere  is  in  the  present  case  a  further 
peculiarity  with  regard  to  the  statements  relied  upon  by  the 
pursuer.  I  have  submitted  to  vour  Lordships  the  points  on 
which  I  think  the  evidence  of  tne  alleged  ceremony  is  not  to 
be  taken  as  trustworthy,  but  I  am  far»from  saying  that  I 
think  there  was  no  foundation  for  that  evidence.  1  do  not 
believe  that  a  valid  marriage  per  ^erha  de  pr<Bsenti  took 
place  or  was  supposed  by  any  of  the  parties  to  have  taken 
place.  That  something  took  place  which  was  not  a  mar- 
riage, but  which  yet  might  be  represented,  and  was  meant 
to  be  represented,  in  a  way  "to  stop  people's  mouths" — to 
use  the  expression  of  George  Wilson — is,  I  think,  very 
probable.  The  place  where  this  would  be  used,  and  the  per- 
sons to  whom  it  would  be  used  were  places  where  the  Wil- 
sons were  known,  and  the  persons  with  whom  they  were 
accustomed  to  associate.  Those  were  the  persons  whose 
''mouths"  were  "to  be  stopped,"  and  if  it  answered  the 
purpose  of  "stopping  their  mouths,"  that  was  all  that  was 
required.  It  may  well  be  that  the  Wilsons  hoped  for  and 
*desired  something  more,  but  they  may  have  been  con-  [527 
tent  to  wait  for  the  chance  of  getting  something  more  at  a 
future  time,  or  of  the  cohabitation  gliding,  if  they  could 
make  it  do  so,  into  a  marriage  by  habit  and  repute.  If  this 
is  a  just  view  of  what  occurred  on  the  night  of  the  13th  of 
February,  it  would  account  for  the  statements  as  to  the  pur- 
suer being  married  made  to  Mortimer  the  butcher,  and  to 
other  persons  in  or  about  Edinburgh,  with  whom  the  Wil- 
sons were  associating,  and  for  the  statements  of  a  very 
different  kind  made  upon  all  serious  occasions  by  Major 
Steuart. 

I  have  now  only  to  refer  to  the  circumstances,  so  far  as 
they  are  material,  connected  with  the  death  of  Major  Steuart. 
He  was  living  at  Hythe  in  October,  1868.     He  had  been 
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drinking,  his  servant  Budd  tells  us,  '*  very  heavily,"  and 
had  a  very  bad  attack  of  delirium  tremens,  .While  labor- 
ing under  that  attack  he  pushed  a  stick  through  his  wind- 
pipe, on  Thursday,  the  15th  of  October,  and  he  died  on  the 
following  Sunday  night,  the  18th.  On  the  15th  of  October, 
thdt  is  on  the  Thursday,  Budd,  his  servant,  telegraphed  by 
his  desire  to  Thornby  Hall,  near  Rugbj^,  for  Captain  Cooper, 
who  had  been  a  brother  officer  of  Major  Steuart  in  the  93d 
Regiment,  and  with  whom  he  had  kept  up  a  correspondence, 
although  they  had  not  met  since  1859.  Budd  also  tele- 
grajjhed  for  Mr.  Jameson,  the  law  agent  of  Major  Steuart. 
Captain  Cooper  arrived  on  the  evening  of  Friday,  the  16th, 
and  the  arrival  of  Mr.  Jameson  took  place  at  midday  on 
Saturday,  the  17th.  It  is  to  be  observed  that  it  does  not 
appear  that  Major  Steuart  desired  the  pursuer  to  be  sent  for 
or  m  any  way  to  be  communicated  with.  Mr.  Jameson  says 
he  informed  Major  Steuart  of  his  success  in  the  litigation 
relating  to  some  personal  property  in  the  Court  of  Session ; 
that  he  appreciated  this  success;  that  he  was  intelligent  up 
to  his  death,  and  was  not  in  delirium ;  but  that  speaking 
appeared  to  occasion  difficulty  to  him,  and  there  was  no  pro- 
longed conversation.  He  says  he  alluded  to  his  son,  and  re- 
ferring to  the  money  which  would  come  under  the  decree  of 
the  court,  said^  "Well,  Cooper  and  you  will  take  charge  of 
the  matter,  and  pay  my  debts  and  see  to  the  boy."  Mr. 
Jameson  says  that  of  his  own  accord,  and  without  any  in- 
structions, he  prepared  the  draft  of  a  settlement  that  might 
have  been  executed  if  approved  of  by  the  Major,  but  it  can- 
not now  be  found.  He  says  it  must  have  been  prepared  on 
5281  the  Saturday  *night  or  probably  the  Sunday  forenoon, 
but  tnat  on  the  Sunday  Tie  was  not  in  a  fit  state  to  sign  it.  He 
cannot  remember  that  he  spoke  to  Major  Steuart  of  the  pur- 
suer. He  cannot  remember  whether  the  Major,  at  the  time 
he  said  "the  boy,"  may  have  added  "and  the  mother." 
The  impression  of  the  conversation  on  his  mind  was  that  the 
boy  was  the  individual  who  was  favored.  This  is  the  evi- 
dence of  Mr.  Jameson,  given  by  him  when  called  as  a  wit- 
ness for  the  pursuer.  To  this,  however,  must  be  added  a 
description  of  the  state  in  which  Major  Steuart  was,  which 
was  given  by  Mr.  Jameson  at  the  time,  in  a  letter  which  he 
wrote  to  Mr.  Galletly,  in  Edinburgli,  and  from  which  de- 
scription I  do  not  understand  that  Mr.  Jameson  now  desires 
to  recede.  It  is  dated  "Bath,  Monday,  19th  Oct.,  1868," 
and  is  in  these  words : 

"  My  dear  Sir  :  Our  poor  friend  the  Major,  to  whose  death- 
bed I  was  called  by  telegram  on  Friday,  died  at  Hythe  this 
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morning.  With  the  exception  .of  an  occasional  look  and 
word  of  intelligence,  he  was  not  in  a  state  to  make  any 
settlement  of  his  affairs,  and  unless  his  father,  whom  I  have 
seen  here,  is  diposed  to  give  effect  to  his  verbally  expressed 
wishes  gathered  from  occasional  moments  of  isolated  re- 
sponses, the  executry  must  be  arranged  by  law.  Her  in- 
tended that  his  friend  Captain  Cooper  (a  very  excellent  man, 
who  was  also  at  his  deathoed)  and  I  should  be  his  executors ; 
that  we  should  get  the  monev  now  due  to  him,  pay  all  my 
advances  and  expenses  and  his  debts,  and  then  retain  the 
remainder  for  behoof  of  the  boy.  I  had  prepared  such  a 
document  giving  effect  to  his  understood  wishes,  but  he  was 
not  so  long  conscious  as  to  be  able  to  execute  it." 

Captain  Cooper  describes  the  interviews  which  he  had  with 
Major  Steuart  in  these  words : 

''I  went  into  the  Major's  bedroom,  which  was  shown  to 
me  by  Budd.  I  found  the  Major  in  bed.  When  I  went  in 
he  mistook  me  for  another  officer  who  had  been  in  the  regi- 
ment, and  said,  "Hillo,  Goldsmith."  The  room  was  dark — 
duskyish.  There  was  an  officer  of  that  name  in  the  93d. 
I  was  not  in  the  least  surprised  at  the  Major  so  addressing 
me,  for  I  had  often  been  mistaken  for  Captain  Goldsmith 
before.  I  am  like  him,  and  have  been  mistaken  for  him  on 
several  occasions.  I  said  to  the  Major,  I  am  not  Goldsmith — 
I  am  Dick  Cooper."  The  Major  recognized  me  then,  and  said, 
"Oh,  how  are  you  ?"  He  was  very  unwell.  I  sat  up  with 
him  most  of  the  night.  I  had  very  little  conversation  with 
him ;  I  did  not  like  to  have  any  that  night. 

"On  the  Saturday  morning  I  again  saw  the  Major.  He 
was  considerably  better;  he  had  slept  and  taken  some 
nourishment.  When  I  went  in,  he  recognized  me  at  once. 
I  was  in  his  room  from  time  to  time  throughout  the  day, 
twentj  minutes  or  half  an  hour  at  a  time.  1  spoke  to  him 
occasionally.  I  remember  that  on  that  day  the  Major  made 
rather  a  pointed  observation  to  me.  He  said,  'You  are 
married,  aren'  t  you  V  I  said,  '  Yes,  I  am,  and  so  are  you, 
aren't  you?'  He  said,  'Yes,  I  am.'  He  also  said,  'Have 
you  got  a  son  V  I  said,  'No,  not  *yet.'  He  said  he  [229 
had  one,  and  he  said  something  whicli  led  me  to  believe  that 
he  was  very  proud  of  his  son.  That  was  the  whole  conver- 
sation." 

It  is  remarkable  that  in  this  statement  it  is  not  suggested 
that  the  pursuer  was  referred  to,  or  her  name  mentioned, 
and  the  only  words  which  can  be  relied  upon  are  the  words 
"Yes,  I  am,"  the  weight  to  be  attached  to  which  would  de- 
pen^  on  the  amount  of  intelligence  of  the  dying  man  as  to 


200  SCOTCH  APPEALS.  [L.  R. 

1876  Steuart  y.  KoberUon. 

the  question  and  of  the  aQCuracy  of  the  listener  as  to  the 
answer.  But  the  question  put  by  Major  Steuart  to  Captain 
Cooper,  ''You  are  married,  aren't  you?"  is  remarkable,  be- 
cause it  appears  that  Major  Steuart  had  received,  not  long 
before,  a  letter  from  Captaim  Cooper,  dated  the  24th  of  Feb- 
ruary, 1868,  speaking  to  him  of  his  wife,  and  sending  him 
a  message  from  her.  I  own  that,  even  if  no  further  light 
could  be  thrown  upo^n  these  three  monosyllables  spoken  to 
Cai)tain  Cooper,  I  should  not,  bearing  in  mind  the  silence  of 
Major  Steuart  on  the  subject  of  the  pursuer  to  his  confiden- 
tial agent  Mr.  Jameson,  have  been  disposed  to  attach  to  them 
the  weight  which  they  seem  to  have  carried  in  the  Court  of 
Session.  But  there  is  some  subsequent  evidence  of  Captain 
Cooper  which  requires  to  be  taken  in  connection  with  that 
to  wnich  I  have  already  referred.     He  says : 

"Mr.  Jameson  came  that  Saturday  afternoon.  I  did  not 
know  him  bv  sight,  and  asked  Budd  to  point  him  out  to  me 
as  soon  as  the  packet  arrived,  which  he  did.  Q.  Did  you 
speak  to  Mr.  Jameson  about  the  marriage  i  A.  I  told  him, 
nrst  of  all,  that  I  knew  everything  connected  with  Major 
Steuart.  Q.  It  was  in  that  way  you  put  it?  A.  Yes.  I 
told  him  I  was  his  most  intimate  friend.  I  learned  from  Mr. 
Jameson  that  the  Major  had  recovered  a  sum  of  money  from 
Sir  William  Steuart.  I  think  the  amount  was  £11,000  or 
£13,000,  or  something  like  that.  That  was  the  first  time  I 
had  ever  heard  of  it.  I  saw  the  Major  after  learning  that 
fact,  but  I  did  not  make  any  reference  to  the  money  to  him, 
except  in  this  way,  that  I  said  he  ought  to  make  provis- 
ion for  his  wife  and  child.  I  did  not  like  to  allude  to  the 
money,  because  the  Major  himself  had  not  told  me  about 
it;  bat  I  suggested  that  he. should  make  provision  for  his 
wife  and  child.  Q.  Did  you  use  the  word  "wife?"  A. 
Yes.  Q.  What  did  he  say?  A.  He  said  it  would  be  all 
right.  Q.  What  did  you  understand  by  that?  A.  I  under- 
stood that  he  would  do  something  with  Mr.  Jameson  so  as 
to  make  a  provision  for  his  wife  and  child.  I  stipulated 
with  Mr.  Jameson  that  his  just  debts  should  be  paid  first. 
I  had  some  conversation  with  Mr.  Jameson  on  the  subject 
afterwards.  My  conversation  about  the  debts  was  not  with 
Major  Steuart,  but  with  Mr.  Jameson.  Q.  Did  you  tell 
Mr.  Jameson  anything  about  Scotch  marriages  ?  A.  I  said 
I  disliked  Scotch  marriages.  Q.  Did  you  say  anything 
about  the  son  of  a  fishing-tackle  maker's  daughter  not  suc- 
ceeding to  Murthly  Castle  ?  A.  Yes,  I  said  1  did  not  care 
about  that.  I  understood  that  some  papers  were  drawn  out 
530J  *by  Mr.  Jameson  on  the  Saturday  night.     I  saw  )iim 
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with  some  papers  that  looked  like  legal  documents.  We 
thought  the  Major  was  doing  better  on  the  Sunday  morning. 
I  went  to  church  that  morning,  and  when  I  returned  T 
thought  he  was  better.  He  spat  a  good  deal,  and  passed 
blood  from  his  throat.  A  medical  man  saw  him,  and  we 
thought  him  somewhat  better  on  the  Sunday  morning.  I 
cannot  tell  why  the  paper  was  not  signed ;  I  expected  from 
what  had  taken  place  that  it  would  be  signed.  Nobodjr 
told  me  that  it  was  signed,  and  I  did  not  think  it  my  busi- 
ness to  ask,  as  Major  Steuart' s  agent  was  there.  Eventually 
I  found  that  it  was  not  signed." 

There  is  in  this  a  statement  of  much  that  Captain  Cooper 
thought  or  said,  but  little  that  was  said  by  Major  Steuart. 
Captain  Cooper  suggested  that  he  should  make  a  provision 
for  his  wife  and  child,  although  Mr.  Jameson  thought  him 
not  in  a  state  to  execute  an  instrument  for  the  purpose  of 
making  such  a  provision.  Major  Steuart  said  "  it  would  be 
all  right,"  a  phrase  which,  even  if  he  understood  what  he 
was  saying,  might  be  interpreted  in  many  different  ways. 
But  the  best  insight  into  the  impression  really  produced  on 
the  minds  of  both  Captain  Cooper  and  Mr.  Jameson  by  what 
occurred  at  Hythe  is  to  be  found  in  two  letters  which  passed 
between  them  a  few  dajs  subsequently,  after  they  had  had 
the  conversation  to  which  Captain  Cooper  refers  as  to  Scotch 
marriages.  Mr.  Jameson  writes  to  Captain  Cooper  from 
Perth,  on  the  2d  of  November,  1868,  as  follows  : 

"  My  dear  Sir, — There  is  no  word  from  Sir  William  Steu- 
art in  reply  to  mine,  and  I  now  expect  none.  Mr.  Condie 
sent  to  me  to-day  for  the  address  of  the  medical  attendant, 
and  I  gave  him  Mr.  Giles's  address.  It  has  just  struck  me 
that  it  may  be  to  communicate  with  him  to  ascertain  if  the 
Major,  during  his  last  illness,  was  ever  able  to  say  a  word 
intelligently  as  to  his  affairs,  or  to  indicate  with  a  serious 
mind  his  wishes  in  regard  to  them  as  represented  by  me.  I 
have  written  to  Mr.  Griles  by  this  post,  requesting  a  certifi- 
cate as  to  the  state  of  Major  Steuart' s  mind  when  I  was  with 
him.  I  told  him  that  I  was  aware  that  he  frequently  wan- 
dered, when  sleeping  or  dreaming,  but  that  when  aroused 
and  spoken  to  he  seemed  to  recognize  the  persons  addressing 
him,  and  answered  intelligently  on  the  subject  of  conversa- 
tion ;  that  these  were,  of  course,  quite  casual  and  momen- 
tary, there  being  a  reluctance  on  your  and  my  part  to  fatigue 
him  with  any  continuous  conversation,  but  that  these  were 
quite  sufficient  to  indicate  to  me  the  intentions  he  had, 
namely,  that  you  and  I  should  take  the  charge  of  the  money, 
.pay  his  debts,  and  see  to  the  boy ;  the  money,  the  debts, 
13  Eng.  Rep.  26 
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and  the  boy  being  all  severally  the  subjects  of  conversation 
before  between  him  and  myself.  I  presume  Mr.  Giles  can 
•have  no  hesitation  to  give  such  a  certificate,  and  if  he  sends 
it  to  me,  good  and  well.  Mjr  letter  will,  at  all  events,  cau- 
tion him,  I  should  think,  against  saying  anything  imprudent 
to  Sir  William  or  his  agent  Mr.  Condie. 
53 1  ]  "  *I  had  your  letter,  and  am  glad  you  approve  of  mine 
to  Sir  William.  Unfortunately,  in  the  absence  of  any  writ- 
ten document  duly  signed  by  our  late  friend,  the  law  confers 
the  right  of  administration  on  the  father,  and  we  cannot 
legally  compel  him  to  recognize  any  expression  or  wish  on 
the  part  of  his  son.  My  letter  was  simply  meant,  as  any 
other  appeal  can  solely  mean,  as  an  appeal  to  his  honorable 
feelings.  The  money  was  the  Major's  is  not  denied  by  the 
father — the  father  had  no  claim  to  it.  He  had  not  even  paid 
him  an  allowance  for  a  long  time,  and  any  one  might  sup- 
pose that  under  these  circumstances  he  would  at  once  say, 
'I  won't  touch  it;  let  Captain  Cooper  and  Mr.  Jameson, 
my  son's  only  friends,  do  with  it  according  to  my  son's 
wishes.  I  refuse  to  avail  myself  of  the  advantage  given  me, 
namely,  by  the  absence  of  any  legal  will.' 

"The  debts  of  course  he  must  pay,  and  the  boy  will  have  a 
claim  for  aliment,  but  it  would  be  covered,  so  far  as  law  is 
concerned,  by  an  annuity  of  £20  per  annum,  perhaps  less, 
so  that  £400  would  do  for  this  instead  of  £4,000,  the  half  of 
the  free  succession  which  he  ought  to  give^  and  this  will  be 
pocketing  for  himself  £4,000. 

"  The  girl  Miss  Wilson,  the  mother  of  the  boy,  has  no  legal 
claim^  and  we  would  fail  in  any  attempt  at  law  in  her  behalf. 
If  we  get  the  £4,000,  we  would  be  able  to  do  something  for 
her,  if  we  found  her  deserving,  by  the  allowance  of  a  suitable 
board  for  the  boy." 

Nothing  can  be  clearer  than  that  Mr.  Jameson,  the  writer 
of  this  letter,  knew,  and  expected  Captain  Cooper  to  recog- 
nize, that  there  was  no  question  of  marriage  in  the  case. 
There  appears  to  have  been  another  letter  from  Jameson  to 
Captain  Cooper,  and  then,  on  the  12th  of  November,  1868, 
Captain  Cooper  replies  in  these  words  : 

"My  dear  Sir, — I  am  in  receipt  of  yours  of  the  11th,  and 
enclose  you  a  letter  I  received  in  reply  to  one  of  mine  from 
Dr.  Bond.  I  should  like  to  know  how  far  we  can  legally 
force  Sir  William,  for  I  fear  that  as  lie  has  not  treated  you 
with  common  courtesy  he  might  refuse  to  see  me.  I  would 
give  him  one  more  chance,  and,  if  you  think  tit,  might  men- 
tion that  I  will  be  happy  to  call  on  him  and  explain'matters, 
and  that  if  he  will  see  me,  I  will  go  and  wait  on  liim  at  any 
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hour  or  day  he  may  think.  If  he  won't  do  this,  I  should 
be  inclined  to  enter  an  action  against  him.  Believe  me 
yours,  &c., 

Richard  Cooper." 

I  cannot  read  this  letter  as  referring  to  any  claim  of  the 
pursuer  or  her  boy  founded  on  marriage.  The  letter  ap- 
pears to  me  in  effect  to  concur  in  Mr.  Jameson's  statement, 
that  on  this  head  there  was  no  legal  claim,  and  to  suggest 
an  action  against  Sir  William  Steuart  on  the  only  founda- 
tion on  which  Mr.  Jameson  had  said  it  could  be  maintained, 
mamely,  for  aliment. 

I  do  not  delay  your  Lordships  by  an  examination  of  the 
conflict  of  testimony  between  Budd  and  Captain  Cooper,  as 
to  whether  *the  former  told  the  latter  at  ELythe  that  [532 
Major  Steuart  was  *' married  right  enough."  Budd  denies 
that  he  made  any  such  statement,  and  it  is  due  to  him  to  say 
that  he  has  been  called  as  a  witness  on  behalf  of  the  pursuer 
as  well  as  of  the  appellant,  and  although  he  lived  for  a  con- 
siderable time  in  the  service  of  Major  Steuart,  it  is  not  pre- 
tended that  he  ever  said  to  any  person  else  of  his  master  that 
he  was  married.  It  majr  well  be  the  case  that  Captain 
Cooper  believed  the  meaning  of  Budd  to  be  that  whicn  he 
expressed  in  his  evidence,  but  a  very  slight  variation  of  ex- 
pression, or  a  qualification  of  tone  or  gesture,  would  have 
greatly  modified  the  effect  of  the  answer  of  Budd,  and  it  is 
remarkable  that  Captain  Cooper  himself  admits  that  Budd 
immediately  afterwards  spoke  to  him  of  the  pursuer,  and 
said  that  "Miss  Wilson"  had  not  been  telegraphed  for. 

I  have  now,  my  Lords,  at  much  greater  length  than  I 
could  have  desired,  adverted  to  such  portions  of  tne  volumi- 
nous evidence  in  this  case  as  appeared  to  me  to  require  no- 
tice. I  could  have  been  well  content  to  rest  my  decision 
upon  the  grounds  expressed  by  the  minority  of  the  learned 
judges,  and  especially  by  Lord  Deas  and  Iiord  Shand,  with 
nearly  the  whole  of  whope  very  able  judgments  I  concur ; 
but  I  have  deemed  it  necessary,  owing  to  the  respect  I  en- 
tertain for  the  learned  judges  who'compose  the  majority,  to 
indicate  the  grounds  upon  which  I  am  compelled  to  differ 
from  their  opinions.  The  burden  which  lay  upon  the  pur- 
suer to  establish  a  marriage  in  this  case  1  think  she  has  not 
discharged.  On  the  contrary,  her  opponents  have  been  able, 
from  circumstances,  many  of  them  singular,  to  present  a 
body  of  evidence  of  unusual  weight,  derived  from  documents 
written,  acts  done,  and  declarations  made,  all  bearing,  with 
a  strength  almost  irresistible,  against  the  marriage.  To 
.  countervail  this  evidence,  the  biased,  inconsistent,  iraproba- 
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ble,  and  inaccurate  evidence  of  the  alleged  ceremony  is,  I 
think,  altogether  inadequate,  and  the  interlocutors  affirming 
the  marriage  ought,  in  my  opinion,  to  be  reversed,  and  the 
appellant  assoilzied,  with  expenses,  in  the  Court  of  Session. 
Lord  Hatherley,  after  elaborately  criticising  a  large 

gortion  of  the  evidence,  expressed  his  entire  concurrence 
33]  with  the  Lord  *Chancellor'8  opinion,  and  his  assent 
to  the  proposition  that  the  interlocutors  complained  of  should 
be  reversed. 

Lord  O'Hagan  :  My  Lords,  after  the  supposed  marriage 
the  pursuer's  dealings  with  tradesmen  were  all  in  her  own 
maiden  name.  So  was  her  complaint  in  the  police  court, 
eight  months  after  it,  on  the  hearing  of  which  we  have  the 
evidence  of  four  witnesses,  including  the  advocate  by  whom 
she  was  cross-examined,  to  prove  that  she  swore  she  Was 
not  a  married  woman.  Then  we  have  the  statutory  reg- 
istration of  her  child's  birth,  vouched  b^^  her  own  signature, 
and  describing  it  as  illegitimate.  We  tind  her  sued  and  de- 
creed, without  objection,  in  her  maiden  name.  She  gave 
receipts  for  payments  for  her  boy,  which  were  manifestly 
made  as  for  an  illegitimate  child.  After  Major  Steuart' s 
death,  she  distinctly  stated  to  Mr.  Steuart,  a  cousin  of  the 
Major,  that  she  was  not  married  to  him  ;  she  wrote  as  Mar- 
garet Wilson,  to  Sir  William  Steuart,  Mr.  Jameson,  and 
others ;  she  petitioned  the  magistrates  of  Edinburgh  in  that 
name.  She  sued  Sir  W.  Steuart  in  that  name  successfully 
for  the  aliment  of  her  son,  as  an  illegitimate  child.  In  that 
name  she  accepted  payment  and  gave  receipts  on  account 
of  it ;  and  finally,  in  that  name,  she  married  her  present- 
husband. 

Consider  it  as  we  may,  this  very  singular  and  painful  case 
is  not  free  from  many  difficulties  which  have  not  unnatu- 
rally produced  diversity  of  judgment  upon  it,  and  which 
can  never,  in  this  world,  be  satisfactorily  removed.  But 
your  Lordships  must  decide,  as  best  you  can,  on  the  bal- 
ance of  testimony  and  argument ;  and  on  the  whole,  I  am 
of  opinion  that  that  balance  strongly  inclines  in  favor  of 
the  appellant,  and  that,  accordingly,  the  appeal  should  be 
allowed. 

Lord  Selborne  :  My  Lords,  it  is  clear  that  the  Wilsons 
desired,  if  they  could,  to  bring  about  a  marriage  between 
Major  Steuart  and  the  pursuer ;  and  they  did  whatever  thej'- 
could  (in  the  way  of  conversation  with  relatives  and  others) 
to  give  a  color  of  marriage  to  the  connection  between 
them.  The  theory  that  Major  Steuart  was  willing  to  marry 
the  pursuer  on    the   condition    that  the   marriage  should 
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be  *kept  secret,  in  order  to  withhold  the  knowledge  534 
of  it  from  his  father,  is,  in  my  opinion,  conclusively  dis- 
proved. 

It  was  strongly  urged  by  the  counsel  for  the  pursuer  that 
the  difficulty  of  believing  that  the  pursuer's  father  and 
mother  could  have  assented  to  the  cohabitation  of  their 
daughter  with  Major  Steuart,  in  their  own  house,  and  sur- 
rounded by  their  other  children,  on  any  other  footing  than 
that  of  marriage,  was  so  great  as  to  preponderate  over  all 
the  difficulties  on  the  other  side.  My  Lords,  I  cannot  agree 
with  that  view.  It  is  evident  that  Mr.  and  Mrs.  Wilson  were 
ambitious  of  having  the  heir  of  Murthly  for  their  son-in-law ; 
and  it  became  necessary  for  them  to  choose  whether  he  should 
go  elsewhere,  or  remain  in  their  house  on  the  avowed  footing 
of  conjugal  or  quasi-conjugal  cohabitation. 

Under  the  law  of  irregular  marriage  in  Scotland,  it  is  not 
(I  am  sorry  to  say)  by  any  means  incredible  that  persons, 
generally  reputed  to  be  respectable,  though  not  fastidious, 
may  sometimes  reconcile  their  moral  sense  to  the  notion  of 
an  inchoate  marriage,  to  be  matured  and  perfected  by  the 
progress  of  events,  of  which  they  hope  and  expect  a  favor- 
able issue ;  and,  considering  what  were  the  alternatives  open 
to  them  if  the  Major  was  not  then  willing  to  bind  himself  by 
an  actual  marriage,  they  might  offer  this  excuse  to  their  own 
consciences,  and  justify  by  it  the  language  which  they  held 
to  their  family  and  their  friends. 

As  to  declarations  by  the  parties  in  a  Scotch  marriage  case, 
the  Report  of  the  Royal  Commission  on  the  Laws  9f  Mar- 
.  riage  (*)  states  that 

*'  The  most  express  declaration,  oral  or  in  writing,  by  both 
parties,  that  they  are  husband  and  wife  will  not  make  them 
so  unless  the  judge  is  satisfied  that  the  inward  irjtention  of 
their  minds  was  in  accordance  with  those  outward  words  or 
acts.  This  has  been  held,  not  only  as  to  declarations  con- 
cerning the  past,  but  even  as  to  verba  de  prcesenti  which, 
if  sincerely  spoken,  would  have  themselves  constituted  a 
marriage." 

In  the  case  of  Jolly  v.  McOregor  ('^  a  marriage  irregularly 
celebrated  before  a  clergyman  of  tlie  Established  Church 
was  set  aside  as  a  nullity  because  the  court  was  satisfied  that 
the  parties  had  no  real  matrimonial  intention  and  never  re- 
garded the  ceremony  as  binding. 

*Whether  the  continuance  of  such  a  state  of  the  [535 
law,  is,  on  the  whole,  for  the  benefit  of  society  or  not,  it  is 

(»)  1868,  pp.  20,  21.  0")  8  Wils.  A  Sh.,  86. 
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I  for  the  Legislature,  and  not  for  this  House  in  its  judicial  ca- 

'  pacity,  to  consider. 

I  concur  in  the  judgment  proposed  by  the  rest  of  your 
Lordships. 

Adjudged  that  the  interlocutors  appealed  from 
be  reversed ;  the  appellant  assoilzied  from 
the  conclusions  of  the  summons  with  ex- 
penses below ;  and  that  the  cause  be  remit- 
ted back  to  the  Court  of  Session  to  do 
therein  as  shall  be  just  and  conformable 
with  this  adjudication. 

Agents  for  the  appellants :  Qonnell  <fe  Hope. 
Agents  for  the  respondents  :  Paddison  &  Son. 

See  11  Eng.  R.,  711  note. 
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OK    APPEAL    FBOM    THE    SUPREME   COURT   OF    THE   STRAITS    SETTLEMENT, 
IN   ITS   DIVISION   OF   PENANG. 

.Bnfflith  Law  in  Penanff — WiU — ComtrucUon — Oift  of  Residue  to  ExectOon^  vohdker 
abMiuteor  in  trust — Oifb  void  for  uncertain^ — Perpetuity — Power  of  Appeal  from 
the  Supreme  Court  of  Penang, 

A  testatrix,  after  appointing  four  executors,  made  oyer  to  them  by  her  will  "as 
such  "  all  her  property  and  effects,  "  but  in  trust  always  for  the  purposes  hereinafter 
mentioaed ; "  and  after  directing  them  to  preserve  certain  houses  as  a  family  house,  < 
and  giving  certain  specific  bequests,  disposed  of  the  residue  of  her  estate  as  follows  : 

"  As  regards  the  remainder  of  my  real  and  personal  property  of  what  kind  soever, 
not  already  disposed  of,  I  direct  that  my  executors  shall  receive  and  collect  the  same 
from  all  persons  whatever,  and  in  such  manner  as  to  them  *may  seem  proper,  [38^ 
and  I  direct  that  they,  their  heirs,  successors,  representatives,  or  descendants,  may 
apply  and  distribute  the  same,  all  circumstances  duly  considered,  in  such  manner  and 
to  such  parties  as  to  thom  may  appear  just: " 

Held,  that,  according  to  the  true  construction  of  the  above  clause,  there  was  no 
absolute  gift  to  the  executors  as  individuals.  The  residue  was  not  severed  from  the 
trust  with  which  the  testatrix  had  clothed  all  her  property  in  the  hands  of  her  ex- 
ecutors, but  although  a  trust  was  intended  to  be  created,  it  failed  fbr  want  of  adequate 
expression  of  it. 

A  gift  **  of  the  upper  story  of  four  specific  houses  or  shops,  to  be  occupied  by  the 
several  members  and  descendants  of  K.  S.  C.  and  L.  K.  W.  as  already  proposed ; " 
L  e.,  as  the  context  showed,  as  a  family  house  fur  the  use  of  t\^o  separate  families, 
hdd  to  be  void  for  uncertainty,  and  as  denoting  an  intention  to  create  a  perpetuity. 

A  devise  of  "  two  plantations,  in  which  the  graves  of  the  family  are  placed,  to  be 
reserved  as  the  family  burying  place,  and  not  to  be  mortgaged  or  sold,"  is  void  as  a 
devise  in  perpetuity. 

A  direction  "that  a  house  for  performing  religious  ceremonies  to  my  late  husband 

(')  P'fteerd:  Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith 
and  Sir  Robert  P.  Colubr. 
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.aad  myself  be  erected"  is  void;  sach  a  devise  being  in  perpetuity,  and  not  for  a 
charitable  use. 

The  law  of  England  must,  having  regard  to  the  Royal  Charters,  of  1807,  1826  and 
1855,  be  taken  to  be  the  law  of  Penang  so  far  as  it  is  applicable  to  the  circumstances 
of  the  place,  and  modified  in  its  application  by  these  circumstances.  English  statutes, 
therefore,  in  their  nature  inapplicable  to  Penang  are  not  introduced  uong  with  the 
general  law  of  England. 

Mayor  of  Lyon*  v.  East  India  Company  Q)  approved. 

The  rule  however  which  prevails  m  England  against  perpetuities,  which  exists  in- 
depehdently  of  statutes,  and  is  founded  upon  public  policy,  is  part  of  the  law  of  the 
colony ;  so,  also,  the  exception  to  that  rule  which  exists  in  favor  of  charitable  uses, 
passes  with  the  rule  into  the  said  law. 

Choah  Choon  Nioh  v.  SpoUimooode  (*)  approved. 

The  power  of  appeal  to  Her  Majesty,  and  the  authority  of  the  Supreme  Court  of 
the  Straits  Settlement  to  grant  leave  to  do  so,  contained  in  the  letters  patent  of  the 
Queen  of  the  10th  of  August,  1865,  were  not  abrogated  by  Ordinance  No.  6  of  1868, 
establishing  the  present  Supreme  Court.  All  the  provisions  of  the  repealed  letters 
patent  applicable  to  the  old  court  were  virtually  re-enacted  by  the  ordinance,  and 
made  applicable  to  the  new  court  which  was  put  in  its  place. 

Appeal  from  a  decree  of  the  Supreme  Court  of  the  colony 
of  the  Straits  Settlement  in  its  division  of  Penang,  dated  tha 
24th  of  July,  1872,  and  also  from  a  subsequent  order  of  that 
court  (July  4,  1873)  refusing  leave  to  appeal  against  such 
decree.  Special  leave  to  appeal  was  granted  by  Her  Majesty 
in  Council  on  the  2d  of  February,  1874. 

The  nature  of  the  questions  decided,  and  the  manner  in 
383]  which  *they  arose,  appear  on  the  face  of  the  judgment 
of  theij-  Lordships.  It  may  be  convenient  to  the  reader  to 
add  to  the  clauses  of  the  will  therein  set  out  the  11th  and 
14th,  which  are  as  follows  : 

"Eleventh:  My  two  plantations  at  Batu  Sanchang  com- 
prised in  bill  of  sale,  registered  No.  100  and  131  respectively, 
m  which  the  graves  of  the  family  are  placed,  I  direct  to  be 
reserved  as  the  family  burying  place,  and  not  to  be  mort- 
gaged or  sold." 

''Fourteenth :  I  direct  that  my  funeral  expenses  shall  be 
such  as  my  executors  and  other  friends  may  think  proper, 
and  I  further  direct  that  a  house  termed  ("Sow  Chong") 
for  performing  religious  ceremonies  to  my  late  husband  and 
myself  be  erected  on  some  part  of  the  ground  of  the  four 
shops  or  houses,  already  so  often  referred  to,  and  of  such 
size  and  description  as  to  my  executors  may  seem  fit  and 
proper." 

Mr.  Hemming^  Q.C.,  and  Mr.  Ford  Norths  for  the  appel- 
lants, contended,  amongst  other  things,  that  by  the  residuary 
clause  of  the  will  there  was  a  good  gift  of  the  residue,  and 
an  absolute  disposing  power  and  ownership  over  it  given,  to 
the  appellants  and  Lim  Cheng  Keat  beneficially.     The  trust 

(»)  1  Moore,  P.  C,  176.  (»)  Wood's  Oriental  Cases. 
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with  regard  to  the  upper  story  of  four  shops  contained  in 
clause  2,  and  the  trusts  respectively  declared  in  clauses  11 
and  14,  were  valid,  free  from  uncertainty,  and  constituted 
no  infringement  of  the  rule  against  perpetuities.  There  was 
a  beneficial  gift  of  the  residue  to  the  executors :  see  Wil- 
liams V.  Arkle  (*) ;  Morice  v.  Bishop  of  Durham  (•) ;  Oihhs 
V.  Rumseyi^), 

Mr.  F.  J.  Stephens^  Q.C.,  and  Mr.  C,  Russell^  for  the 
respondent,  Ong  Cheng  Neo,  contended  that  the  trusts  de- 
clared in  clauses  2,  11  and  14  were  void  for  uncertainty,  and 
as  creating  perpetuities ;  that  where  the  trusts  were  inade- 
quately expressed,  the  subjects  thereof  fell  into  the  general 
residue  of  the  testatrix's  estate;  and  that  by  the  16tn,  i.  e., 
the  residuary  clause  of  the  will,  the  residue  was  vested  in 
the  executors  as  trustees,  and  not  as  beneficiaries,  with  a 
resulting  trust  in  favor  of  the  testatrix's  next  of  kin.  Upon 
this  last  clause  the  question  was,  whether  any  trust  was 
declared,  it  being  immaterial  \^hether  it  was  a  good  trust  or 
not.  •The  executors  were  described  as  trustees  with  [384 
the  necessary  powers,  and  the  case  came  within  Morice  v. 
Bishop  of  Ijurham{f)y  and  not  within  Gfibbs.v.  Bumseyi^). 

Mr.  Hemming^  Q.C.,  replied. 

[The  cases  cited  and  commented  upon  on  both  sides  were : 
Fowler  v.  Oarlike  {*);  Vezey  v.  Jamson{*) ;  Stubbs  v.  Bar- 

?o7i{^)\  Corporation  of  Otoucester  v.  Wood(^)\  Briggs  v. 
'^enny  (•) ;  SaUmarsh  v.  Barrett  (*) ;  Barrs  v.  Fewkes  (") ; 
Meredith  v.  JBeneage^'') ;  Read  v.  Steadman  (") ;  Knight  v. 
Boughton  (") ;  Reeves  v.  Baker  (") ;  Re  Macleay  (") ;  Rogers 
V.  Rogers  {");  Dawson  v.  Clarke  {");  Hughes  v.  FDans{"'); 
Williams  v.  Roberts  (") ;  Clarke  v.  Hilton  (•') ;  Lambe  v. 
Fam£s{*');  Pratt  v.  Sladden(^*)\  Rickard  v.  RobsonC'); 
Lloyd  V.  Lloyd  (]*) ;  Thomson  v.  Shakespear  (") ;  EUcock  v. 
Mapp{;*)\  Buckle  v.  Bristow(^')\  Ellis  y.  Selby{'');  Heath 


0)  Unreported,  H.  of  L.,  Jane  7,  1875.       (»)  23  W.  R.,  718. 

(•)  10  Vea.,  685.  (")  8  P.  Wms.,  198, 

(»)  2  V.  A  B.,  294.  (")  15  Vea.,  409;  18  Vea.,  247. 

(*)  1  Rubs.  <fc  My.,  282.  (")  13  Sim.,  496. 

(»)  1  S.  A  S.,  69.  (»)  27  I-  J.  (Ch.),  177. 

(•)  2  Keen.  260.  (*>)  Law  Rep.,  2  Eq.,  810. 

(»)  8  Hare,  148.  («»)  Law  Rep.,  6  Ch.,  597. 

(«)  8  Mac.  A  G..  546.  («)  14  Vea.,  193. 

(»)  29  Beav.,  474.  («»)  81  Boav.,  244;  S.  C,  81  L.  J.  (Ch.), 
(»)  2  H.  A  M.,  60;  8.  C,  88  L,  J.  (Ch.),    896. 

484.  (»*)  2  Sim.  (N.S.),  255. 

(")  1  Sim.,  642.  (»)  1  D.  F.  A  J.,  899. 

(»»)  26  Bcav.,  495.  (")  8  H.  L.  C,  492  ;  a  C,  2  Ph.,  798. 

('»)  11  CI.  A  F.,  550.  (")  10  Jur.  (N.S.),  1095. 

('•»)  18  Beav.,  372.  (»)  1  My.  A  Cr.,  286. 

13  Eng.  Rep.  27 
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V.  Chapman  (*) ;  West  v.  Shuttleworth  (") ;  AUxander  v. 
Alexander  ^)\  Knight  v.  Knight  (^)\  Williams  v.  TF*Z- 
liams{*)]   Webby.  Wools {').] 

July  28.   The  judgment  of  their  Lordships  was  delivered  by 

Sir  Montague  E.  Smith:  This  is  an  appeal  from  a 
decree  of  the  Supreme  Court  of  the  Straits  Settlements 
385]  (Division  of  Penang),  in  a  suit  in  equity,  *brought  by 
the  lirst  respondent,  Ong  Cheng  Neo,  against  the  appellants, 
the  executors  of  the  will  of  Oh  Yeo  Neo.  Some  of  the 
le^tees  under  the  will  were  also  made  defendants  in  the 
suit.  The  first  respondent  claimed  to  be  entitled  as  the 
half-sister  and  one  of  the  next  of  kin  of  the  testatrix.  She 
did  not  dispute  the  validity  of  the  will,  but  contended  that 
the  bequest  of  the  residue  and  some  of  the  specific  bequests 
were  void. 

The  testatrix  and  the  parties  to  the  suit  were  Chinese, 
dwelling  in  Penang,  and  the  real  property  devised  by  the 
will  is  situated  in  that  island: 

The  first  question  raised  in  the  appeal  related  to  the  right 
of  Ong  Cheng  Neo  to  maintain  the  suit.  It  was  not  disputed 
that  she  and  the  testatrix  were  daughters  of  the  same  mother, 
Cheah  Tuan  Neo ;  but  it  was  contended  that  Ong  Cheng  Neo 
was  not  legitimate.  It  appears  that  the  testatrix  was  the 
only  child  of  Cheah  Tuan  Neo,  by  her  husband  Oh  Wee  Kee, 
who  died  in  1806.  It  is  said  that  in  1809  the  widow,  Cheah 
Tuan  Neo,  married  Ong  Sai,  and  that  the  respondent,  Ong 
Cheng  Neo,  and  a  deceased  sister,  were  the  offspring  of  that 
marriage.  The  appellants  do  not  deny  that  the  widow  and 
Ong  Sai  cohabited  from  1809  until  Ong  Sai' s  death  in  1811  or 
1812,  but  they  dispute  the  alleged  marriage.  A  great  deal 
of  evidence  was  gone  into  upon  the  question,  to  which  their 
Lordships  do  not  think  it  necessary  to  advert  in  detail,  since 
they  are  perfectlv  satisfied  with  the  conclusion  at  which  the 
learned  judge  below  has  arrived,  viz.,  that  the  marriage  was 
established. 

It  was  not  disputed  that  Ong  Sai  and  Cheah  Tuan  Neo 
lived  together  as  man  and  wife,  and  were  so  treated  by  their 
family  and  friends,  nor  that  the  plaintiff  and  her  deceased 
sister  were  regarded  and  treated  as  legitimate  children.  So 
much  was  this  the  case  that  the  testatrix  herself  had  allowed 
her  sister  Ong-  Cheng  Neo,  to  take  out  administration  to  the 
mother's  effects.  In  addition  to  strong  and  consistent  evi- 
dence of  reputation,  witnesses  were  called  who  were  present 

(')  2  Drew.,  417.  {*)  8  Beav..  148 ;  S.  C,  11  CI.  A  F.,  613. 

n  2  M.  A  K.,  684.  (»)  1  Sim.  (N.S.),  858. 

(»)  6  D.  M.  «fe  G.,  693.  (•)  2  Sim.  (N.S.),  267. 
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at  the  marriage  festivities ;  and  although  some. of  the  usual 
ceremonies,  such  as  the  giving  awav  of  the  woman,  were  not 
distinctly  proved  to  have  taken  place,  there  is  ample  evi- 
dence from  which,  at  this  distance  of  time,  the  performance 
of  them  may  be  presumed. 

*The  principal  opj)osing  evidence  came  from  some  [386 
members  of  the  family,  who  say  they  were  not  present  at 
any  marriage  ceremony,  and  did  not  know  that  any  had  oc- 
curred, and  of  a  witness  who  deposed  that  the  testatrix  had 
spoken  of  the  connection  of  her  mother  with  Ong  Sai  as  a 
snameful  one.  But  the  judge  below  has  expressly  found 
that  this  last  witness  was  not  worthy  of  credit,  and  the  evi- 
dence of  the  other  witnesses  relates  to  fects  of  a  negative  or 
inconclusive  character,  which  the  judge  rightly  thought  was 
insufficient  to  countervail  the  positive  evidence  of  the  wit- 
nesses who  were  present  at  the  marriage  festivities,  and  the 
presumption  arising  from  reputation. 

It  is  said  that,  with  the  Chinese,  the  difference  between  the 
social  status  of  a  wife  and  that  of  a  concubine,  and  in  the 
.position  and  treatment  of  legitimate  and  illegitimate  children 
IS  so  slight,  that  what  is  termed  reputation  affords  no  satis- 
factory ground  for  presuming  a  marriage.  But  if  this  be  so, 
which,  however,  is  not  very  clearly  established,  their  Lord- 
ships see  no  reason,  in  the  absence  of  satisfactory  evidence 
to  the  contrary,  why  the  ostensible  relations  of  the  parties 
should  not  be  referred  to  a  legitimate  and  correct  connection, 
rather  than  to  an  illegitimate,  and,  to  say  the  least,  a  less 
correct  one.  • 

The  will  in  question  is  drawn  in  the  style  of  an  English 
will,  and  attested  according  to  English  law ;  and  the  main 
question  in  the  suit,  viz.,  the  effect  of  the  bequest  of  the  re- 
siduary estate  to  the  executors,  was  discussed  and  argued  at 
the  bar  upon  the  principles  which  govern  such  a  bequest  in 
an  Englisn  will. 

The  will  commences  as  follows : 

"Know  all  men  by  these  presents  that  I,  Oh  Yeo  Neo, 
Chines  single  woman,  being  of  sound  mind,  do  hereby  ntfake 
and  publish  this  my  last  will  and  testament. 

*' 1  am  now  possessed  of  considerable  property  in  money, 
houses,  lands,  and  so  forth,  and  of  four  shops  or  houses  in 
Beach  Street,  numbered  respectively  40,  41,  42,  and  43,  com- 
prised in  two  bills  of  sale,  registered  respectively  No.  313 
and  1,930,  and  of  two  Government  grants  for  land  reclaimed 
from  the  sea,  and  forming  part  and  parcel  of  the  four  shops 
or  houses  just  mentioned,  tnese  four  shops  or  Uouses  having 
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been  left  by  my  late  husband,  Lira  Kong  Wah,  who  died 
about  twenty-six  years  ago. 

387]  **' Having  no  children  of  my  own,  and  having  every 
confidence  in  Yeap  Cheah  Neo,  the  wife  of  one  of  the  part- 
ners of  my  late  nusband,  named  Khoo  Seek  Chuan,  with 
whom  I  have  long  lived,  in  Koo  Kay  Chan,  her  son,  in  Khoo 
Siew  Jeong  Neo,  her  daughter,  and  in  Lim  Cheng  Keat,  a 
nephew  of  Lim  Kong  Wan,  her  son-in-law,  I  do  hereby  ap- 
point them  the  executors  of  this  my  last  will  and  testament, 
and  I  do  hereby  make  over  to  them  as  such  all  property  and 
effects  whatsoever  that  may  belong  to  me  at  the  time  of  my 
death,  but  in  trust  always  for  the  purposes  hereinafter  to  be 
mentioned. 

'*lst.  As  my  long  experience  tells  me  that  nothing  tends 
so  much  to  the  prosperity,  happiness,  and  respectability  of 
a  family  as  keeping  its  members  as  much  as  possible  to- 
gether, it  is  my  wish  that  the  four  shops  or  houses  left  by 
my  late  husband  should  continue  to  be  the  family  house 
and  residence  of  the  family  of  Khoo  Seek  Chuan  referred  to 
above,  and  also  of  any  part  of  the  family  of  Lim  Kong  Wah,- 
my  late  husband,  now  residing  in  China,  who  may  visit  this 
island,  and  that  they  shall  neitlier  be  mortgaged  nor  sold. 

"2d.  With  this  object  in  view  I  direct  my  executors,  as 
soon  after  mv  death  as  possible,  to  lease  to  two  of  their  num- 
ber, named  feoo  Kay  Chan  and  Lim  Cheng  Keat,  their  heirs 
and  assigns,  the  lower  story  of  the  said  four  houses  or  shops, 
that  is  to  say,  the  whole  of  the  shops,  warehouses,  and  all 
other  places  in  the  premises  now  used  for  such*  purposes,  or 
that  may  be  added  thereto,  for  a  period  of  forty  years  from 
the  day  of  my  death,  at  the  rent  of  100  dollars  per  month 
for  each  and  every  month  during  the  said  period  of  forty 
years.  The  upper  story  of  these  same  four  houses  or  shops 
to  be  occupied  by  the  several  members  and  descendants  of 
Khoo  Seek  Chuan  and  Lim  Kong  Wah,  as  already  pro- 
posed." 

The  testatrix  then  in  other  clauses  (numbered  3  to  14),  bjr 
wa^  of  directions  to  her  executors,  makes  specific  disposi- 
tions of  portions  of  her  property,  principally  for  the  benefit 
of  members  of  the  families  of  EToo  Seek  Chuan  and  of  Lim 
Kong  Wah,  her  late  husband. 

Some  of  these  clauses  raise  questions  apart  from  the  gift 
of  the  residue,  which  have  to  be  decided  in  this  appeal. 
388]     *The  concluding  clauses  of  the  will  are  as  follows : 

'^15.  As  regards  the  remainder  of  my  real  and  personal 

Sroperty,  of  what  kind  soever,  not  already  disposed  of,  I 
irect  tliat  my  executors  shall  receive  and  collect  the  same 
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from  all  persons,  whatever,  and  in  such  manner  as  to  them 
may  seem  proper,  and  I  direct  that  they,  their  heirs,  succes- 
sors, representatives,  or  descendants,  may  apply  and  dis- 
tribute tne  same,  all  circumstances  duly  consiaered,  in  such 
manner  and  to  such  parties  as  to  them  may  appear  just. 

''16th.  It  is  mv  wish  that  my  executors  may  not  be  in- 
terfered with  in  tne  management  of  my  affairs,  and  that  any 
one  of  them  accepting  this  trust  shall  be  competent  to  man- 
age it,  and  that  in  the  management  thereof  the  wish  of  the 
majority  shall  prevail.  I  direct  that  if  any  of  mj  executors 
from  absence,  death,  or  any  other  cause,  become  incompetent 
to  act,  that  the  continuing  executors  appoint  other  execu- 
tors or  trustees  in  his  or  their  place  and  stead.  It  is  my 
wish  also  that  each  of  my  executors  shall  only  be  liable  for 
his  own  acts  and  intromissions,  and  not  for  those  of  the 
others  of  them." 

It  will  be  seen  from  the  will  that  the  testatrix  wished  to 
benefit  the  relatives  of  her  late  husband,  some  of  whom 
lived  in  China,  and  also  the  family  of  her  husband's  part- 
ner, Khoo  Seek  Chuan,  some  of  the  latter  being  her  execu* 
tors  and  trustees. 

It  was  contended  on  the  part  of  the  appellants  that  the  re- 
siduary clause  contained  an  express  bequest  to  the  execu- 
tors in  terms  which  imported  an  absolute  gift  to  them ;  and 
a  recent  decision  of  the  House  of  Lords  ( WiUiams  v.  Arkle  (*) ) 
was  cited  to  establish  that  in  the  case  of.  such  a  devise  the 
.  Statute  of  the  11  Geo.  4  &  1  Wm.  4,  c.  40,  had  no  applica- 
tion. Their  Lordships  entirely  concur  in  that  view  of  the 
statute ;  but  the  question  of  the  nature  and  character  of  the 
bequest  remains,  and  it  has  to  be  decided  whether,  accord- 
ing to  the  proper  and  natural  construction  of  the  language 
and  provisions  of  the  will  in  question,  regarded  as  a  whole, 
the  intention  was  to  create  a  trust  in  the  residue,  or  to  make 
a  beneficial  gift  of  it  to  the  executors.  This  question,  in  all 
cases  of  the  kind,  must  be  determined,  as  Lord  Cottenham 
said  in  *  Ellis  v.  Selby  (•),  upon  the  construction  of  the  [389 
language  of  the  instrument  in  each  particular  case. 

In  entire  accordance  with  Lord  Cottenham' s  view  thepres- 
ent  Lord  Chancellor,  in  delivering  his  opinion  to  the  House 
of  Lords  in  Williams  v.  ArJcle^  said:  ''Where  an  express 
devise  of  the  residue  is  found,  the  meaning  of  that  residuary 
bequest  must  be  ascertained  by  the  ordinary  rules  of  con- 
struction." 

In  the  numerous  decisions  which  are  found  in  the  books 
on  this  subject,  various  matters  have  been  relied  on  as  indi- 

(»)  Unreported,  H.  of  L.,  June  7,  1876.  O  1  My.  &  Cr.,  298. 
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da  of  intention  on  the  one  side  or  the  other,  such  as  the  use 
of  the  words  "upon  trust ;"  the  gift  of  specific  legacies  to 
the  executors  or  trustees ;  and  the  mention  of  the  executors 
by  their  proper  names.  Indicia  of  this  kind,  on  which  emi- 
nent judges  have  relied,  may  no  doubt  afford  in  some  cases 
useful  aids  to  construction,  but  after  all  they  may,  and  often 
must,  be  modified  by  the  provisions  and  language  of  the  par- 
ticular instrument  to  be  construed. 

Mr.  Hemming^  for  the  appellants,  cited  what  he  described 
to  be  two  representative  cases  on  the  subject:  Morice  v. 
Bishop  of  Durham  (*) ;  and'  Oibbs  v.  Rumsey  (*). 

He  did  not  deny  the  principle  laid  down  by  Lord  Eldon  in 
Morice  v.  Bishop  of  nurham^  that  "If  the  testator  meant 
to  create  a  trust,  and  not  to  make  an  absolute  gift ;  but  the 
trust  is  ineffectually  created,  or  is  not  expressed  at  all,  or 
fails,  the  next  of  kin  take."  Indeed,  he  cited  that  case  as  a 
leading  authority,  but  he  contended  that  the  present  one  fell 
within  the  decision  of  Sir  W.  Grant  in  Gibhs  v.  Rumsey^  who 
there  held  that  the  words  of  a  residuary  clause  giving  the 
residue  to  the  trustees  and  executors  "to  be  disposed  of 
unto  such  person  or  persons,  and  in  such  manner  and  form, 
and  in  such  sum  and  sums  of  money  as  they  in  their  discre- 
tion shall  think  propter  and  expedient"  did  not  in  the  par- 
ticular will  before  him  import  a  trust,  but  an  absolute  gift 
to  the  trustees. 

This  case  of  Oibks  v.  Rumsey  (')  is  the  authoritjr  on  which 
the  appellant's  counsel  most  strongly  relied,  but  it  is  to  be 
observed  with  regard  to  it  that  even  if  the  present  will  were 
not  distinguishable  (a  question  to  be  presently  considered), 
390]  Lord  Cottenham  certainly  *expressed  no  approval  of 
the  case  in  Ellis  v.  Selby{*),  and  Wood,  V.C.,  in  Buckle  v. 
Bristow  (*),  spoke  of  it  as  going  to  the  verge  of  the  law. 

Coming  to  the  will  in  question,  it  will  be  seen  that,  in  the 
commencement,  the  testatrix,  after  appointing  four  execu- 
tors, makes  over  to  them  "as  such"  all  her  property  and 
effects,  "but  in  trust  always  for  the  purposes  hereinafter 
mentioned,"  words  which,  taken  alone,  indisputably  impress 
a  trust  upon  the  whole  property. 

The  1st  and  2d  clauses  show  the  desire  of  the  testatrix  to 
keep  the  family  together,  and  for  this  purpose  she  directs 
the  executors  to  preserve  certain  houses  as  a  family  house,  for 
the  residence  of  the  familv  of  Khoo  Seek  Chuan,  and  of  any 
members  of  her  late  husband's  family  living  in  China  who 
might  visit  Penang ;  and  she  directs  what  appears  to  be  a  ben- 

(')  10  Ves*  535.  (»)  1  My.  A  Cr..  286. 

O  2  V.  *  B.,  294.  {*)  lU  Jur.  (N.S.),  1095. 
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eficial  lease  of  some  shops  in  the  lower  part  of  the  houses  to 
be  granted  to  two  of  the  executors  for  forty  years. 

By  a  further  clause  the  testatrix  directs  $50,000  to  be  given 
on  loan  to  the  same  two  executors  for  forty  years,  at  5  per 
cent,  interest,  but  direc,ts  that  the  rents  of  the  shops  and  their 
interest  shall  become  part  of  her  trust  estate. 

There  are  numerous  other  specific  bequests,  but  it  appears 
that  they  are  far  from  exhausting  tho  estate,  and  that  a  large 
residue  will  be  left. 

The  clause  disposing  of  this  residue  has  been  before  set  out 
at  length.  In  trying  to  reach  its  meaning,  it  is  to  be  ob- 
served that  it  contains  no  words  of  gift,  but  directions  to  the 
executors,  and  that  they  are  mentioned  by  that  title,  and  not 
by  name.  The  first  direction  is  to  collect  and  receive  the 
residue;  the  next,  ''that  they,  their  heirs,  successors,  rep- 
resentatives, or  descendants,  may  apply  and  distribute  the 
same  (all  circumstances  duly  considered)  in  such  manner  and 
to  such  parties  as  to  them  may  appear  just.  These  are 
neither  usual  nor  apt  words  of  absolute  ^ft ;  on  the  contrary, 
they  indicate  an  intention  to  impose  a  trust  to  distribute  the 
fund  among  persons  other  than,  or  at  all  events,  in  addition 
to,  themselves. 

It  may  be  inferred  from  the  rest  of  the  will  that  the  per- 
sons intended  to  be  benefited  were  the  members  of  the  fam- 
ilies she  *desired  to  keep  together.  It  was  said  that  [391 
the  words  give  an  indefinite  and  unlimited  power  of  dispo- 
sition, and,  therefore,  amount  to  an  absolute  gift.  But  it  is 
evident  from  the  whole  will  that  this  was  not  the  intention  of 
.  the  testatrix,  and  that,  on  the  contrary,  she  had  in  her  mind 
throughout  the  desire  to  benefit  two  families,  although  she 
has  failed  to  define  her  object  with  the  requisite  certainty. 

That  this  was  her  real  purpose,  and  that  it  was  her  inten- 
tion to  create  a  trust  to  carry  it  into  effect,  seems  to  be 
apparent  both  from  the  general  frame  of  the  will,  and  its 
particular  provisions. 

Looking  only  to  the  bequests  to  the  executors,  what  ap- 
pears ?  The  first  bequest  vests  all  the  property  in  the  ex- 
ecutors ''as  such"  and  "in  trust  always"  lor  the  purposes* 
thereafter  mentioned.  Then  turning  to  the  residuary  clause, 
the  use  of  words  of  injunction  instead  of  those  of  gift  or 
bequest,  the  directions  given  to  the  executors,  not  by  name, 
but  by  the  description  of  "my  executors,"  the  nature  of 
these  injunctions,  viz.,  to  collect  the  residue  and  distribute 
it,  after  duly  considering  all  circumstances,  to  such  parties 
•as  to  them,  their  heirs,  successors,  &c.,  may  seem  just,  and 
the  mention  of  successors  in  relation  to  this  duty,  all  nega- 
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tive  the  supposition  that  the  testatrix  intended  to  sever  the 
residue  from  the  trust  with  which  she  had  clothed  all  her 
property  in  the  hands  of  her  executors,  and  to  make  an 
absolute  gift  of  it  to  them  as  individuals. 

It  is  said  that  the  learned  judge  of  the  Supreme  Court 
laid  too  great  stress  on  the  inference  arising  from  the  clause 
relating  to  the  management  of  the  estate,  and  the  appoint- 
ment of  new  executors^  and  trustees.  Undoubtedly,  in  any 
view  of  this  case,  there  were  trusts  to  be  performed,  which 
would  make  such  a  clause  pertinent ;  and  if  there  had  been 
plain  words  of  gift  to  the  executors,  as  in  Williams  v. 
ArJcle{^\  little  weight  could  be  attached  to  this  clause.  It 
is  enough  for  their  Lordships  to  say  of  it,  a^reein^  so  far 
with  the  learned  judge  below,  that,  in  their  opinion,  its  pro- 
visions and  language  are  more  consistent  with  the  construc- 
tion they  have  put  on  this  will,  than  with  the  opposite  view 
of  it. 

It  wiU  be  seen  from  the  above  analysis  of  the  will  in  Ques- 
tion, that  it  differs  in  material  respects  from  that  in  Oibos  v. 
392]  Rumseyf^).  *There  property  was  devised  to  the  ex- 
ecutors upon  trust  to  sell  and  to  pav  certain  le^cies,  and 
this  was  followed  by  a  clear  gift  oi  the  residue,  introduced 
by  the  apt  words,  "I  give  and  bequeath,"  to  the  trustees 
and  executors,  whose  names  were  gi^en  in  a  parenthesis, 
with  absolute  power  of  disposition,  and  without  any  indica- 
tion of  the  families  or  persons  whom  the  testatrix  desired  to 
benefit.  This  will,  botn  in  its  frame  and  provisions,  materi- 
ally differs  from  that  now  in  question. 

Several  cases  were  cifed  in  tne  argument,  in  which  various- 
forms  of  expression,  conferring  unlimited  and  unconditional 

f lowers  of  disposition,  were  held  to  amount  to  absolute  gifts, 
t  is  unnecessary,  however,  to  discuss  these  decisions,  or  to 
consider  what  would  be  the  proper  construction  of  the  dis- 
cretionary power  in  this  will  if  it  had  been  coupled  with 
plain  words  of  gift,  uncontrolled  by  other  parts  of  the  will. 
Their  Lordships'  decision,  founded  on  the  whole  will,  is, 
that  a  trust  was  intended  to  be  created,  which  has  failed  for 
want  of  adequate  expression  of  it. 

The  decree  below  nas  declared  several  of  the  specific  be- 
(juests  to  be  void ;  and  as  regards  three  of  them,  the  decree 
is  complained  of  in  this  appeal. 

These  are,  first,  the  devise  of  the  upper  story  of  the  four 
shops  in  trust  for  a  family  residence  oi  the  families  of  Lira 
Kong  Wah  and  Khoo  Seek  Chuan,  which  is  declared  to  be 
void  '^for  uncertainty  and  as  infringing  the  rules  against* 

(')  Unreported,  H.  of  L.,  June  7,  1875.  («)  2  V.  A  B.,  294. 
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perpetuities;"  secondly,  the  devise  in«the  11th  clause  of 
two  plantations,  in  trust  to  be  reserved  as  a  family  burying- 
place,  with  a  prohibition  against  mortgaging  or  selling  the 
same,  which  is  declared  void,  '*as  infringing  the  rule  against 
perpetuities;"  and,  thirdly,  the  devise  in  the  14th  clause, 
directing  that  a  house,  termed  Sow  Chong,  for  performing 
religious  ceremonies  to  the  testatrix's  deceased  husband  and 
herself,  should  be  erected,  as  to  which  the  decree  declares, 
"that  the  said  trust  not  referring  to  a  charitable  object,  is 
void,  as  infringing  the  rule  against  perpetuities." 

In  considering  what  is  the  law  applicable  to  bequests  of 
the  above  nature  in  the  Straits  Settlements,  it  is  necessary 
to  refer  shortly  to  their  history. 

The  first  charter  relating  to  Fenang  was  granted  by  George 
III.,  in  1807,  to  the  East  India  Companv.  It  recited  that 
the  company  *had  "  obtained  by  cession  from  a  native  [393 
prince,"  Prince  of  Wales'  Island,  and  a  tract  of  country  in 
the  peninsula  of  Malacca,  opposite  to  that  island,  that  when 
such  cession  was  made,  the  island  was  wholly  uninhabited, 
but  that  the  company  had  since  built  a  fort  and  a  town, 
and  that  '*  many  of  our  subjects  and  many  Chinese,  Malays, 
Indians,  and  other  persons  professing  different  religions, 
and  using  and  having  different  manners,*  habits,  customs, 
and  persuasions,  had  settled  there."  The  charter  made  pro- 
vision for  the  government  of  the  island,  and  the  administra- 
tion of  justice  there.  It  established  a  Court  of  Judicature, 
which  was  to  exercise  all  the  jurisdiction  of  the  English 
Courts  of  Law  and  Chancery,  "as  far  as  circumstances  will 
admit."  The  court  was  also  to  exercise  jurisdiction  as  an 
Ecclesiastical  Court,  "so  far  as  the  several  religions,  man- 
ners, and  customs  of  the  inhabitants  will  admit. '^ 

A  new  charter  was  granted  by  George  IV.  in  1826,  when 
the  island  of  Singapore  and  the  town  and  fort  of  Malacca  . 
were  annexed  to  Prince  of  Wales'  Island,  which  conferred 
in  substance  the  same  jurisdiction  on  the  Court  of  Judica- 
ture as  the  former  charter  had  done. 

The  last  charter  granted  to  the  East  India  Company,  in 
the  year  1855,  again  conferred  the  like  powers  on  the  court ; 
and  this  jurisdiction  was  not  altered  in  its  fundamental  con- 
ditions by  the  Act  of  29  &  30  Vict.  c.  95,  and  the  cruder  of 
the  Queen  in  Council  made  in  pursuance  of  it,  by  which  the 
Straits  Settlements  were  placed  under  the  government  of 
Her  Majesty  as  part  of  the  colonial  possessions  of  the  Crown, 
nor  by  Ordinance  No.  6  of  1868,  constituting  the  present 
Supreme  Court. 

With  reference  to  this  history,  it  is  really  immaterial  to 
13  Enq.  Rep.         •  28 
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consider  whether  Prince  of  Wales'  Island,  or,  as  it  is  now 
called,  Penang,  should  be  regarded  as  ceded  or  newly-settled 
territory,  for  there  is  no  trace  of  any  laws  having  been 
established  there  before  it  was  acquired  by  the  East  India 
Company.  In  either  view  the  law  of  England  must  be  taken 
to  be  the  governing  law,  so  far  as  it  is  applicable  to  the  cir- 
cumstances of  the  place,  and  modified  in  its  application  by 
these  circumstances.  This  would  be  the  case  in  a  country 
newly  settled  by  subjects  of  the  British  Crown;  and,  in 
their  Lordships'  view,  the  charters-  referred  to,  if  they  are 
to  be  regarded  as  having  introduced  the  law  of  England  into. 
394]  the  colony,  *contain  in  the  words  ''as  far  as  circum- 
stances will  admit,"  the  same  qualification.  In  applying 
this  general  principle,  it  has  been  held  that  statutes  relating 
to  matters  and  exigencies  peculiar  to  the  local  condition  of 
England,  and  whicn  are  not  adapted  to  the  circumstances  of 
a  particular  colony,  do  not  become  a  part  of  its  law,  although 
the  general  law  of  England  may  be  introduced  into  it.  Thus 
it  was  held  by  Sir  W.  Grrant  that  the  Statute  of  Mortmain 
was  not  of  force  in  the  island  of  Grenada  {Attorney-General 
V.  Stewart  {')).  The  subject  is  discussed  at  large  in  Mayor 
of  Lyons  y.  Ea^t  India  Company  ("). 

The  learned  judge  below  has  not,  however,  held  the  gifts 
in  question  to  be  void  on  the  ground  that  they  infringed  any 
statute,  but  because  thejr  were  opposed  to  the  rule  of  the 
English  law  against  creating  perpetuities. 

Their  Lordships  think  it  was  rightly  held  by  Sir  P. 
Benson  Maxwell,  Chief  Justice,  in  the  case  of  Choah  Ghoon 
Nioh  V.  Spottiswoode  {*)^  that  whilst  the  English  statutes 
relating  to  superstitious  uses  and  to  mortmain  ought  not  to 
be  imported  into  the  law  of  the  colony,  the  rule  against 
perpetuities  was  to  be  considered  a  part  of  it.  This  rule, 
which  certainly  has  been  recognized  as  existing  in  tlie  law 
of  England  independently  of  any  statute,  is  founded  upon 
considerations  of  public  policy,  which  seems  to  be  as  appli- 
cable to  the  condition  of  such  a  place  as  Penang  as  to  Eng- 
land ;  viz.,  to  prevent  the  mischief  of  making  property 
inalienable,  unless  for  objects  which  are  in  some  way  useful 
or  beneficial  to  the  community.  It  would  obviously  be 
injurious  to  the  interests  of  the  island  if  land  convenient 
for  the  purposes  of  trade  or  for  the  enlargement  of  a  town 
or  port  could  be  dedicated  to  ^  purpose  which  would  for- 
ever prevent  such  a  beneficial  use  of  it.  The  law  of  England 
has,  however,  made  an  exception,  also  on  grounds  of  public 
policy,  in  favor  of  gifts  for  purposes  useful  and  beneficial 

(M  2*Mer.,  143.  O  ^  Moore,  P.  C,  175.  (»)  Wood's  Oriental  Cases. 
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to  the  public,  and  which,  in  a  wide  sense  of  the  term,  are 
called  charitable  uses;  and  this  exception  may  properly 
be  assumed  to  have  passed  with  the  rule  into  the  law  of 
the  colony.  (See  Thompson  v.  ShaJcespear  {^)  \  Cariie  v. 
Long{:)). 

*The  question  then  is,  whether  the  judge  below  is  [395 
right  in  holding  that  the  bequests  in  question  infringed  the 
rule,  and  did  not  fall  within  the  exception. 

The  first  of  them,  which  relates  to  the  upper  story  of  the 
houses  the  testatrix  desired  to  make  a  family  house,  appears 
to  their  Lordships  to  be  void  on  both  the  grounds  mentioned 
in  the  decree.  The  context  shows  that,  m  using  the  word 
"family,"  the  testatrix  meant  at  least  two  families,  and  that 
she  intended  to  include  not  only  descendants,  but  other 
members.  From  other  parts  of  the  will,  and, from  the  evi- 
dence, it  would  seem  that  children  had  beeii  adopted  by 
members  of  the  family,  and,  having  regard  to  Chinese  family 
usages,  which  mav  be  properly  taken  into  consideration  in 
construing  the  will,  it  is  probable  the  testatrix  meant  to  in- 
clude some,  at  least,  of  these  adopted  children,  but  what 
natural  and  adopted  members  of  tne  family  ^she  really  in- 
tended to  benefit  is  left  wholly  obscure  and  uncertain.  The 
devise  is,  therefore,  for  that  reason  void.  Then  the  expression 
of  her  desire  to  perpetuate  the  family  and  to  keep  the  house 
for  their  residence,  and  the  direction  that  the  houses  should 
neither  be  mortgaged  nor  sold,  clearl  v  denote  an  intention  to 
create  a  perpetuity.  Their  Lordships,  therefore,  see  no 
ground  to  disturb  the  decree  with  regard  to  this  devise. 

The  devise  of  the  two  plantations  in  which  the  graves  of  ^ 
the  family  are  placed,  to  be  reserved  as  the  family  burying-* 
place,  and  not  to  be  mortgaged  or  sold,  is  plainly  a  devise  m 
perpetuity.  The  only  question  is  whether  it  can  be  regarded 
as  a  gift  for  a  charitable  use.  The  weight  of  authority  is 
against  a  devise  of  this  nature  being  so  held  in  the  case  of 
an  English  will ;  and  the  only  point  therefore  requiring  con- 
sideration can  be,  whether  there  is  anything  in  Chinese 
usages  with  regard  to  the  burial  of  their  dead,  and  in  the 
arrangements  for  that  purpose  in  Penang,  which  would  ren- 
der such  an  appropriation  of  land  beneficial  or  useful  to  the 
public.  It  is  to  be  observed  that  the  extent  of  the  planta- 
tions nowhere  appears,  and  it  may  be  they  contain  more  land 
than  would  be  required  for  the  purpose  of  a  family  burial 
ground.  In  the  absence  of  any  information  respecting  usages 
of  the  kind  adverted  to,  and  of  the  extent  of  these  planta- 

(«)  1  D.  F.  A  J.,  399.  O  2  D.  F.  <fe  J.,  75. 
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tions,  their  Lordships  feel  unable  to  say  that  the  decree  on 
this  point  is  wrong. 

396J  *The  remaining  devise  to  be  considered  is  the  dedica- 
tion by  the  testatrix  or  the  Sow  Chong  House  for  the  per- 
formance of  religious  ceremonies  to  her  late  husband  and  to 
herself.  It  appears  to  be  the  usage  in  China  to  erect  a  monu- 
mental tablet  to  the  dead  in  a  house  of  this  kind,  and  for  the 
family  at  certain  periods  to  place,  with  certain  ceremonies, 
food  before  the  tablet,  the  savor  of  which  is  supposed  to 
gratify  the  spirits  of  their  deceased  relatives.  This  usage, 
with  the  accompanying  ceremonies,  is  minutely  described  by 
Sir  B.  Benson  Maxwell,  in  his  judgment  in  the  case  of  Choah 
Choon  Nioh  V.  Spottiswoode  (*). 

Although  it  certainly  app^rs  that  the  performance  of 
these  ceremonies  is  considered  by  the  Chinese  to  be  a  pious 
duty,  it  is  one  which  does  not  seem  to  fall  within  any  defini- 
tion of  a  charitable  duty  or  use.  The  observance  of  it 
can  lead  to  no  public  advantage,  and  can  benefit  or  solace 
only  the  family  itself.  The  dedication  of  this  Sow  Chong 
House  bears  a  close  analogy  to  gifts  to  priests  for  masses  for 
the  dead.  Such  a  gift  by  a  Roman  Catholic  widow  of  prop- 
erty for  masses  for  the  repose  of  her  deceased  husband^  s 
soul  and  her  own,  was  held,  in  West  v.  ShvUleworth  ('),  not 
to  be  a  charitable  use,  and,  although  not  coming  within  the 
statute  relating  to  superstitious  uses,  to  be  void.  The  learned 
judge  was  therefore  right  in  holding  that  the  devise,  being 
m  perpetuity,  was  not  protected  by  its  being  for  a  charitable 
use.  It  is  to  be  observed  that  in  this  respect  a  pious  Chinese 
is  in  precisely  the  same  condition  as  a  Koman  Catholic  who 
Tias  devised  property  for  masses  for  the  dead,  or  as  the  Chris- 
tian of  any  church  who  may  have  devised  property  to  main- 
tain the  tombs  of  deceased  relatives.  (See  Richard  v.  Rob- 
son(^\  and  Hoare  v.  Osborne (*) ).  All  are  alike  forbidden  on 
grounds  of  public  policy  to  dedicate  lands  in  perpetuity  to 
such  objects. 

Their  Lordships'  decision  on  the  bequests  they  have  last 
considered  accords  with  the  judgment  of  Sir  r.  Benson 
Maxwell  in  the  case  already  referred  to.  It  appears  to  them 
that  in  that  judgment  the  rules  of  English  law,  and  the 
degree  in  which,  in  cases  of  this  kind,  regard  should  be  had 
397]  to  the  habits  and  *usages  of  the  various  people  re- 
siding in  the  colony  are  correctly  stated. 

It  remains  to  be  observed  that  this  appeal  has  been  heard 
upon  special  leave  granted  by  their  Lordships  after  leave  to 

(»)  Wood's  OrienUl  Cases.  (»)  31  L.  J.  (Ch.),  896 ;  S.  C.  31  Beav.,  244. 

(•)  2  M.  &  K.,  684.  H  Law  Rep.,  1  Eq.,  586. 
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appeal  had  been  refused  by  the  Supreme  Court  of  the  colony. 
This  refusal  proceeded  upon  the  opinion  of  the  court  that 
the  power  of  appeal  to  Her  Majesty  and  the  authority  of  the 
court  to  grant  leave  to  do  so  contained  in  the  letters  patent 
of  the  Queen  of  the  10th  of  August,  1865,  were  abrogated  by 
Ordinance  No.  5  of  1868  establishing  the  present  Supreme 
Court. 

It  was  admitted  by  the  learned  counsel  for  the  respondents 
that  they  could  not  uphold  this  decision ;  and  upon  referring 
to  the  Ordinance,  their  Lordships  think  the  Supreme  Court 
misconceived  its  effect.  It  is  true  that  the  Ordinance  enacts, 
in  the  1st  section,  that  the  Court  of  Judicature  established 
under  the  letters  patent  above  referred  to,  is  thereby  abol- 
ished ;  and  that  the  letters  patent  shall  cease  to  have  any 
operation  in  the  colony.    But  the  4th  section  enacts,  that  all 

Srovisions  of  Acts  of  the  Imperial  Parliament,  Orders  of  Her 
[ajesty  in  Council,  letters  patent,  &c.,  in  force  in  the  colony 
when  the  Ordinance  came  into  operation,  and  which  are  ap- 
plicable to  the  Court  of  Judicature  (i.  e.,  the  court  abolished 
by  the  Ordinance),  or  to  the  judges  thereof,  shall  be  taken 
to  be  applicable  to  the  Supreme  Court  ^i.  e.,  the  court  estab- 
lished oy  the  Ordinance)  and  to  the  judges  thereof.  The 
effect  of  these  enactments,  taken  together,  is  that  whilst  the 
repealed  letters  patent  ceased  to  have  any  operation  of  their 
own,  aU  the  provisions  contained  in  them  applicable  to  the 
old  court  were  virtually  re-enacted  and  made  applicable  to 
the  new  court  which  was  put  in  its  place,  as  effectually  as  if 
they  had  been  repeated  at  length  in  the  Ordinance. 

"rtie  other  parts  of  sects.  4  and  30  are  entirely  consistent 
with  this  interpretation. 

In  the  result,  their  Lordships  will  humbly  advise  Her 
Majesty  to  dismiss  the  appeal,  and  affirm  the  decree  of  the 
Supreme  Court.     But,  considering  that   the  questions  in- 
volved in  the  suit  are  novel,  and  in  some  respects  of  the  first 
impression,  that  the  litigation  has  arisen  mainly  in  conse- 
quence of  the  obscure  and  uncertain  manner  in  which  the 
testatrix  has  expressed  her  wishes,  and  that  the  *ex-  [398 
ecutors  were  thereby  placed  in  difficulty  with  respect  to 
many  of  the  bequests  of  her  will,  they  will  make  no  order  as 
to  costs. 
Solicitor  for  the  appellants :  Mr.  T.  O,  Everill. 
Solicitors  for  the  respondent  Ong  Cheng  Neo:    Messrs. 
WaZker  &  MaTtineau. 

See  12  Eng.  Rep.,  666  note. 
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[Law  Reports,  6  Privy  Council  Cases,  898.] 
J.  CO),  June  9,  10,  1876. 

Jeremiah  Brasyer,   Plaintiff;   and   Harold  Maclean, 

Defendant 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  SOUTH  WALES. 

■  Sheriff  of  New  South  WcUeB — Miefeaaanee — DamageB  for  faUe  Return  of  J^eecue  with- 
out proof  of  jfcUiee  or  want  of  probable  Cauee. 

Hddy  that  the  sheriff  of  the  colony  was  liable,  without  proof  of  malice  or  want  of 
probable  cause,  in  an  action  for  a  false  return  of  rescue  made  by  him  upon  a  writ  of 
capiae  ad  reepondenduniy  for  the  damage  which  resulted  to  the  plaintiff  therefrom. 
Such  return  was  conclusive  at  that  stage  of  the  proceedings  as  to  the  truth  of  the 
alleged  rescue  by  the  plaintiff,  whom  it  rendered  liable  to  attachment  for  a  contempt 
of  court  without  being  allowed  to  show  that  the  facts  returned  were  untrue  ;  and  con- 
stituted a  misfeasance  by  a  public  ministerial  officer  in  the  discharge  of  his  duties. 

This  was  an  appeal  from  a  judgment  of  tie  Supreme  Court 
of  New  South  Wales  (June  15, 1874),  by  which  the  court  set 
aside  a  verdict  (November  20,  1873),  obtained  by  the  appel- 
lant in  an  action  at  law  brought  against  the  sheriff  of  the 
colony  for  a  false  return  of  rescue  (")  made  by  him  upon  a 
writ  of  capias  ad  respondendum,  directing  him  to  arrest  one 
Alexander  Coghill  Wylie,  by  means  of  which  false  return, 
and  of  an  application  afterwards  made  by  him,  a  writ  of  at- 
tachment was  issued  against  the  ai)pellant,  who  was  there- 
upon arrested,  imprisoned,  and  detained  in  prison  until  by 
leave  of  the  court  he  obtained  bail,  the  attachment  being 
ultimately  dissolved,  and  the  appellant  discharged  out  of 
399]  the  *custod3r  of  the  sheriff ;  and  also  for  falsely  and 
maliciously,  and  without  reasonable  or  probable  cause,  charg- 
ing the  appellant  before  one  of  the  judges  of  such  court 
with  .having  committed  a  contempt  of  court  in  aiding  and 
assisting  the  rescue,  and  upon  such  charge  procuring  a  writ 
of  attachment  against  the  appellant,  and  causing  him  by 
virtue  thereof  to  be  arrested  and  imprisoned. 

The  respondent  (the  said  sheriff)  pleaded  (1)  a  denial  of  the 
false  return ;  (2)  that  the  appellant  was  guilty  of  the  prem- 
ises by  the  return  of  the  writ  laid  to  his  charge ;  (8)  not 
guilty  by  statute  7  Vict.  No.  63,  ss.  1,  8 ;  22  Vict.  No.  12,  s.  9 
(enabling  public  officers  to  plead  the  general  issue  and  give 
the  special  matter  in  evidence). 

{^) Present:  Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  Bi  Smith, 
Sir  Robert  P.  Collier  and  Sir  Uenry  S.  Keating. 

(«)  See  infra,  p.  403. 
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A  verdict  for  the  appellant  (November  20,  1873),  was  ob- 
tained on  all  the  issues,  with  damages,  £600.  < 

On  the  2d  of  December,  1873,  the  respondent  obtained  a 
rule  nisi^  to  set  aside  the  verdict  and  enter  a  nonsuit,  or  to 
arrest  the  judgment,  pursuant  to  leave  reserved,  upon  the 
following  main  grounds : 

1.  That  the  action  was  Aot  maintainable  in  the  colony,  be- 
cause the  bailiffs  (mentioned  in  the  return)  were  not  the  ser- 
vants of  the  respondent ;  and  that  the  return  to  the  writ  of 
capias  ad  respondendum  was  not  a  return  of  "rescue,"  but 
of  ""' cepi  corptbs^^^  and  that  therefore  the  alleged  law  as  to 
the  return  of  a  rescue  being  a  conviction  did  not  apply,  and 
in  fact  was  not  law. 

2.  The  appellant  not  having  been  taken  into  custody  un- 
der the  writ  of  capias  ad  respondendv/m^  nor  affected  by 
anything  done  under  it,  could  not  maintain  an  action  upon 
the  so-called  '*  false  return''  to  the  writ,  the  injury  to  him 
having  arisen  from  the  judicial  act  of  the  Supreme  Court,  in 
granting  an  attachment  upon  an  information  by  the  respon- 
dent, and  that  to  maintain  an  action  in  respect  of  sucn  at- 
tachment, malice  and  want  of  probable  cause  were  necessary. 

3.  That  the  declaration  was  bad,  the  return  being  in  law 
a  *'cepi  corpus^^^  and  the  allegations  therein  affecting  the 
appellant  being  surplusage,  and,  if  false  and  defamatory, 
being  '^damnum  sine  injuria^^^  in  the  absence  of  express 
malice. 

The.  court  was  unanimous  in  refusing  a  rule  on  the  ground 
that  the  verdict  was  against  evidence,  and  on  the  ground 
that  the  damages  were  excessive. 

*0n  the  15th  of  June,  1874,  the  rule  was  made  abso-  [400 
lute  to  enter  a  nonsuit ;  Mr.  Justice  Hargrave  being  of  opin- 
ion that  the  rule  nisi  ou^ht  to  be  dismissed  with  costs  ;  and 
Mr.  Justice  Cheeke  and  Mr.  Justice  Paucett  being  of  opin- 
ion that  the  appellant  ought  to  be  nonsuited. 

From  a  comparison  of  their  respective  judgments,  which, 
however,  it  is  unnecessary  to  set  out,  it  appears  that  they 
agreed  in  holding  that  the  respondent  as  sheriff  of  the  colony 
was  responsible  for  the  acts  of  the  bailiffs  in  the  execution 
of  the  process  of  the  court,  and  that  the  fact  of  their  ap- 
pointment resting  with  the  governor  and  executive  council 
did  not  affect  this  responsibility. 

They  further  agreed  in  rejecting  the  contention  of  the  re- 
spondent that  the  return  was  to  be  considered  a  return  of 
^''cepi  corpus^^^  and  not  of  "rescue." 

But  Mr.  Justice  Cheeke  and  Mr.  Justice  Faucett  held  that, 
although  the  respondent  made  a  false  return,  still  the  ar- 
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rest  of  the  appellant  was  occasioned  by  the  act  of  the  judge 
who  ordered  the  attachment  to  issue,  and  that  unless  evi- 
dence was  adduced  that  the  respondent  had  acted  maliciously 
and  without  reasonable  cause  in  applying  for  the  attach- 
ment, he  could  not  be  legally  made  responsible. 

Mr.  Justice  Hargrave  said  that,  after  attentively  consider- 
ing all  the  authorities  bearing  upon  this  "false  return"  as 
to  personal  conduct  of  the  appellant,  he  felt  no  doubt  that 
the  verdict  could  not  be  interfered  with  upon  any  of  the 
technical  grounds  mentioned  in  the  rule  nisi^  not  upon  any 
reported  case,  nor  upon  any  legal  principle. 

Sir  H.  James,  Q.C.,  and  Mr.  F.  W.  Oibbs,  for  the  appel- 
lant :  First :  This  return  was  not  traversable,  and  the  court 
before  which  it  was  brought  was  bound  to  act  upon  it  and  to 
punish  the  person  returned  as  the  rescuer.  So  far  from  the 
respondent  being  protected  by  the  writ  of  attachment  having 
been  issued  by  the  court,  his  application  that  the  same 
should  issue  was  an  aggravation  of  the  false  return. 

They  cited  Bacon's  Abridgement,  vol.  vii.,  head ' 'Rescue, '' 
E.  5 ;  Bavenant  v.  Bishop  of  Salisbury  (*);  Rex  v.  Elkins  (*); 
401]  Comyns'  *Digest,  "  Rescous,"  D.  6 ;  Rex  v.  Philips  (*) ; 
Rex  V.  Horsley  (*) ;  Coroner' s  Crown  Practice,  p.  32 ;  King 
and  Queen  v.  Howe  (*).  The  return  is  taken  as  proof  against 
the  person  returned  as  rescuer,  and  he  becomes  liable  to  pun- 
ishment without  the  right  to  answer.  Although  the  court 
awards  the  punishment,  it  is  bound  by  the  finding  of  fact 
disclosed  in  the  return.  The  earliest  precedent  for  the  action 
is  to  be  found  in  Richardson's  Practice  of  the  Common 
Pleas,  p.  316;  Wentworth's  Precedents,  vol.  viii.,  p.  459. 
An  averment  cannot  be  made  against  a  sheriff's  return:  see 
Year  Books,  6  Edw.  4,  1,  and  cases  there  cited. 

Secondly :  Where  the  sheriff  acts  as  a  ministerial  officer, 
and  has  the  power  of  making  a  binding  conclusive  return, 
he  makes  it  at  his  peril,  and  it  is  sufficient  for  a  plaintiff  to 
show  that  the  same  is  false  without  proving  either  malice  or 
the  absence  of  reasonable  and  probable  cause  for  making  it. 

They  cited  Ashby  v.  White  {*) ;  Pickering  v.  James  Q. 
There  is  no  case  in  which  the  court  has  investigated  tne 
question  of  bona  fides:  Turner's  Practice  of  the  Court  of 
Common  Pleas  [ed.  1769],  p.  545 ;  Rex  v.  Pember  (') ;  Ghdby 
V.  Bewes{');  Dalton's  Sheriffs,  p.  189;  Watson's  Sheriffs, 

(')  24  Car.,  2;  1  Veatris,  224 ;  see  also  2  (*)  Comberbatch,  295. 

Ventris,  175,  n.  (•)  Lord  Raym.,  938. 

(«)  4  Barrel!.  2129.  C)  Law  Rep.,  8  C.  P.,  489. 

(»)  Barnes'  Notes  of  Cases,  429.  («)  Lee's  Rep.,  t.  Hard.,  112. 

(*)  5T.  R.,  3(J2.  O  lOBing..  112. 
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94;  Lady  Russell  and  Wood's  Case,  a.d.  1689;  Cro. 
liz.,  p.  781.  They  referred  also  to  Dyer's  Rep.,  p.  112;  2 
Salkeld,  586;  Fawcett  v.  CaftaQ;  Tracy's  (fase{^)\  Oyf- 
ford  V.  Woodgate  (") ;  Williams'  Saunders,  vol.  ii.,  p.  346. 

The  sheriff  of  course,  is  liable  for  the  acts  of  his  l)ailiff s : 
Woodgate  v.  Knaichbull  (*).  [Sir  Barnes  Peacock  :  Is 
not  the  return  bad,  that  he  was  rescued  out  of  the  hands  of 
the  bailiffs,  and  not  out  of  the  hands  of  the  sheriff,  and  if  a 
bad  return,  is  it  conclusive?] 

The  SoUpitor-Oeneral^^ii  John  Holker,  Q.C.),  and  Mr.  J. 
C.  Mathew  (Mr.  J,  Armstrong  with  them),  for  the  respon- 
dent :  The  sheriff  is  not  liable  for  negligence,  unless  actual 
damage  is  sustained,  and  a  false  return  Xiy  him  without  con- 
sequent damage  *will  not  support  an  action  against  [402 
him,  and  will  not  entitle  the  plaintiff  to  a  verdict  even  with 
nominal  damages :  Randell  v.  Wheble  (*) ;  Len^y  y.  Hale  (*) ; 
Stimson  v.  Farnham  Q.  There  is  a  distinction  between  tne 
law  of  the  colony  and  the  law  of  England  in  this  matter. 
The  bailiffs  in  the  colony  are  appointea  by  the  Government, 
not  bv  the  sheriff,  though  the  sneriff  puts  them  in  motion. 
The  sheriff,  therefore,  is  not  responsible  for  the  acts  of  his 
bailiffs.  The  office  of  sheriff  in  the  colony  exists  by  force  of 
statutory  enactment,  and  its  liabilities  must  be  limited 
thereby,  and  are  not  to  be  ascertained  simply  by  reference 
to  the  common  law  of  England.  The  return,  moreover,  was 
of  cepi  corptcs,  and  not  of  rescue ;  in  the  course  of  making 
which  the  sheriff  incidentally  referred  to  the  rescue.  In  the 
absence  of  malice,  the  sheriff  would  not  be  responsible  for  a 
felse  return  so  made ;  he  was  under  no  obligation  towards 
the  plaintiff  as  a  third  party.  The  duty  was  to  the  court  not 
to  the  plaintiff.     In  Went  worth's  Precedents,  cited  by  ap- 

E pliant,  the  declaration  was  that  it  was  done  of  malice ;  in 
ichardson's,  that  it  was  done  deceitfully. 
They  referred  to  Rex  v.  Minisy  (") ;  Anortmrhous  (•) ;  Mil- 
ler  V.  Knox (") ;  RoUe's  Abridgement,  tit.  ''  Rescue ;"  Cooper 
V.  Harding  (") ;   Williams  v.  Smith  (") ;  Daniels  v.  Field- 
ina  n- 

The  issue  of  the  writ  of  attachment  was  the  act  of  the 
court  and  not  of  the  sheriff.  The  cases  cited  on  the  other 
side  show  that  it  was  the  practice  to  treat  the  return  of  the 


(')  Sir  T.  Jones  Rep.,  89.  (»)  1  Str.,  642. 

(•)  12  Mod.,  656,  567.  (*)  2  Salk.,  686. 

(»)  11  Eflftt,  296.  (»»)  6  Scott's  H.  L.  C,  1. 


(*)  2  T.  R.,  148.  (")  7  Q.  B.,  928. 

(»)  10  A.  A  E.,  719.  (")  14  C.  B.  (N.S.),  696. 

(•)  29  L.  J.  (C.P).  127.  n  16  M.  <fc  W.,  200. 
0)  Law  Rep.,  7  Q.  B.,  176. 

13  Eng.  Re?.  29 
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sheriff  as  one  not  to  be  contradicted,  and  to  issue  the  writ  of 
attachment  as  of  course.  That  does  not  show  that  the  courts 
were  bound  to  do  so,  only  that  it  was  convenient.  And  be- 
cause they  adopted  that  rule  in  the  exercise  of  their  discre- 
tion, they  did  not  abandon  their  discretion,  or  render  the 
issuing  of  the  writ  the  act  of  the  sheriff  and  not  of  the  court. 
Otherwise,  if  the  sheriff  has  jurisdiction  to  convict  of  an 
offence  by  his  return,  he  ought  not  to  be  dei)rived  of  pro- 
tection for  an  act  done  in  the  exercise  of  judicial  discretion. 
If  his  return  does  not  convict,  but  is  traversable,  then  he  is 
403]  not  *responsible.  [Thev  referred  also  to  Comyns'  Di- 
gest, vol.  vii.,  p.  276,  tit.   ''Kescous,"  D.  6;  Sex  v.  Bald- 

Sir  IT.  JameSy  Q.C.,  replied. 
The  judgment  of  their  Xordships  was  delivered  by 
Sir  Barnes  Peacock  :  This  was  an  action  brought  by 
Jeremiah  Brasyer  against  Harold  Maclean,  who  was  the 
sheriff  of  the  colony  of  New  South  Wales,  for  a  false  return 
of  rescue  made  by  him  upon  a  writ  of  capias  ad  responden- 
dum^  which  was  a  mesne  process.  It  appears  that  the  capias 
ad  respondendum  was  issued  against  Alexander  Coghill 
Wylie,  at  the  suit  of  George  Face,  on  the  3d  of  March,  1873, 
and  that  the  writ  was  delivered  to  the  sheriff  to  be  executed. 
The  sheriff  made  a  return  stating  that  he  had  "made  his 
warrant  in  writing,  under  his  seal  of  office,  to  \YiUiam 
Thomas  and  Joseph  William  Delany,  his  bailiffs,  jointly 
and  severally,  to  take  and  arrest  the  said  Alexander  Coghill 
Wylie,  by  virtue  of  which  warrant  the  said  William  Thomas 
and  Joseph  William  Delany  afterwards,  to  wit,  on  the  3d 
day  of  March,  in  the  year  of  our  Lord  1873,  at  Sydney,  in 
the  colony  of  New  South  Wales,  in  his  bailiwick,  took  and 
arrested  the  said  Alexander  Coghill  Wylie  according  to  the 
exigency  of  the  said  writ,  and  forthwith  delivered  to  him  a 
copjr  of  the  said  writ,  and  safely  kept  him  in  their  custody 
until  the  plaintiff  and  divers  other  persons  to  the  said  bail- 
iffs unknown,  on  the  said  3d  day  of  March,  at  Sydney  afore- 
said, with  force  and  arms  assaulted  and  illtreated  his  said 
bailiffs,  and  the  said  Alexander  Coghill  Wylie  out  of  the 
custody  of  his  said  bailiffs  then  and  there  rescued,  and  the 
said  Alexander  Coghill  Wylie  then  and  there  with  force  of 
arms  violently  resisted  and  assaulted  his  said  bailiffs  and 
rescued  himself  and  escaped  out  of  the  custody  of  his  said 
bailiffs  against  the  peace  of  our  Lady  the  Queen,  and  after- 
wards, to  wit,  on  the  3d  day  of  March  aforesaid,  at  Sydney 
aforesaid,  within  his  bailiwick,  by  his  said  bailiffs  took  and 

(')  Barnes'  Notes  of  Cases,  430. 
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rearrested  the  said  Alexander  Coghill  Wylie,  and  whose 
body  then  remained  in  the  prison  of  our  Lady  the  Queen 
under  his  custody."  It  was  contended,  in  the  *course  [404 
of  the  argument,  that  this  was  a  return  of  cepi  corpus^  and 
that  the  sheriff  had  got  the  bodv  ready,  and  that  the  alle- 
gation that  it  was  rescued  out  of  the  custody  of  the  bailiffs 
by  the  plaintiff  was  immaterial  and  unnecessary.  But  it 
appears  to  their  Lordships  that  it  was  a  material  allegation 
in  the  return  that,  although  the  sheriff  afterwards  retook 
the  defendant  in  the  suit,  still  that  the  plaintiff  had  rescued 
him  out  of  his  custody  after  he  had  been  once  arrested. 

On  the  4th  of  March  an  order  for  attachment  for  contempt 
was  issued  by  a  judge,  in  consequence,  as  it  is  stated,  of  the 
'^matter  being  a  matter  of  exigency  and  emergency  requir- 
ing a  judge  in  vacation  to  exercise  the  powers  of  the  full 
court,  under  and  in  pursuance  of  the  powers  conferred  upon 
a  single  judge  in  vacation  in  cases  oi  emergency,"  and  he 
ordered  upon  that  return,  and  upon  the  application  of  the 
sheriff,  that  a  writ  of  attachment  should  issue  against  the 
said  Alexander  Coghill  Wylie  and  Jeremiah  Brasyer,  to  be 
returnable  before  the  full  court  on  Thursday,  the  6th  of 
March.  That  order  having  been  made  by  a  single  judge,  it 
was  afterwards  adopted  by  the  court  on  the  6tn  of  March, 
18T3.  It  is  there  stated  that  upon  hearing  counsel  for  the 
above-named  applicant,  Harold  Maclean,  and  upon  hearing 
the  affidavit  of  David  Lawrence  Levy,  the  court  ordered 
*'that  the  said  order  be  confirmed  and  allowed  and  made 
absolute,  and  be  and  the  same  is  hereby  made  a  rule  of  this 
honorable  court."  It,  therefore,  appears  that  without  any 
cause  shown  b^  the  plaintiff,  the  court,  by  reason  of  the 
false  return  which  the  sheriff  had  made  to  the  writ,  ordered 
an  attachment  to  be  issued  against  the  plaintiff.  That  at- 
tachment having  been  issued,  the  plaintiff  was  arrested  on 
the  6th  of  March,  and  was  detained  in  custody  until  the  7th 
of  March.  On  that  day  he  was  admitted  to  bail,  and  on  the 
11th  of  March  a  final  order  was  made,  by  which  he  was 
ordered  to  be  discharged  and  released  from  bail. 

Now  it  is  impossible  to  say  that  no  damage  was  sustained 
by  the  plaintiff  in  consequence  of  that  arrest.  He  was  ap- 
prehended and  detained  in  custody  from  the  6th  to  the  7th 
of  March,  and  he  was  subject  to  all  the  indignity  of  an  arrest, 
and  to  the  injury  to  his  reputation  from  having  it  recorded 
against  him  tnat  he  had  assisted  or  rescued  the  prisoner  out 
of  the  custody  of  the  *sheriff,  and  that  he  had  been  [405 
attached  for  contempt  of  a  court  of  justice. 

But  it  is  said  that  the  sheriff  is  not  liable  for  that  act,  in- 
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asmuch  as  it  is  not  found  or  proved  that  the  sheriff  acted 
maliciously.  Their  Lordships  have  been  satisfied  by  the 
cases  which  have  been  cited  to  them  that  this  return  of  the 
sheriff  was  conclusive  in  that  proceeding  that  the  plaintiff 
had  rescued  Wylie  out  of  the  custody  of  the  sheriflr.  It  is 
laid  down  in  Williams'  Saunders'  vol.  ii.,  p.  346,  in  addition 
to  the  cases  which  have  already  been  cited :  '*  It  seems  that 
anciently,  when  the  sheriff  returned  a  rescue,  the  party 
charged  therewith  was  admitted  to  plead  to  it  as  an  indict- 
ment"— ^at  that  time  it  was  not  conclusive  evidence  of  the 
fact;  Bacon's  Abridgment,  tit.  "Rescue" — ''but  it  is  now 
held  that  the  return  is  not  traversable."  That  does  not 
mean  perhaps  traversable  in  the  form  of  traversing  a  return 
made  to  a  writ  of  TnandamuSy  but  when  it  is  said  that  the 
return  is  not  traversable  it  is  probably  intended  that  the 
party  is  not  allowed  to  show  that  the  fact  returned  is  not 
true,  "and  the  party  is  driven  to  his  action  against  the 
sheriff  in  case  the  return  is  false.  So  that  the  return  itself 
is  considered  a  conviction" — ^not  an  actual  conviction,  but 
in  the  nature  of  a  conviction  as  conclusive  in  that  particular 
proceeding  of  the  facts  returned  by  the  sheriff — "  and  the 
courts  will^rant  an  attachment  upon  it  in  the  first  instance." 
Now,  their  Lordships  are  clearly  of  opinion  that  the  court 
was  not  acting  contrary  to  any  principle  of  law,  or  contrary 
to  an  established  practice,  but  that  they  were  acting  entirely 
in  conformity  with  an  established  practice  in  issuing  an 
attachment  against  the  plaintiff  upon  that  conviction  witnout 
allowing  him  to  show  cause  against  the  truth  of  the  return. 
This  is  not  a  case  which  falls  within  the  general  rule  which 
has  been  laid  down,  that  no  action  lies  for  damage  or  incon- 
venience sustained  in  consequence  of  process  of  law,  unless 
it  be  alleged  and  proved  that  the  party  who  occasioned  it 
was  actuated  by  malice.  This  is  a  case  of  a  misfeasance  by 
a  public  ministerial  officer  in  the  discharge  of  his  duties. 
The  sheriff  was  intrusted  with  the  power  of  making  a  return 
to  the  court  which  would  be  considered  conclusive  by  the 
court  as  to  the  truth  of  the  facts  stated  in  the  return.  He 
was  enabled,  therefore,  by  virtue  of  his  office,  to  make  a 
406]  return  to  the  *court  in  this  particular  instance,  which 
was  conclusive  in  that  stage  of  the  proceedings,  that  the 

f)laintLff  did  rescue  Wylie  from  his  custody,  and  he  there- 
ore  had  the  power,  and  he  exercised  the  power  of  doing 
that  which  rendered  the  plaintiff  liable  to  an  attachment  for 
a  contempt  of  court  without  being  allowed  to  show  that  the 
facts  returned  were  untrue. 
It  appears,  therefore,  to  their  Lordships  that  the  sheriff 
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in  this  case  was  guilty  of  a  misfeasajice  in  the  exercise  of 
the  powers  which  were  intrusted  to  him  by  law  and  in  the 
discharge  of  his  duty  as  a  public  ministerial  officer,  and  that 
in  respect  of  that  misfeasance  he  is  liable  to^n  action  for 
the  damage  which  resulted  from  that  act,  notwithstanding  it 
was  not  proved  against  him  that  he  was  actuated  by  ma- 
licious motives.  The  mere  fact  of  the  misfeasance  and  the 
damage  resulting  from  it  b)^  reason  of  the  attachment  issuing 
upon  the  return  as  conclusive  evidence  against  the  plaintiff 
was  sufficient  damage  to  enable  the  plaintiff  to  maintain  an 
action  against  the  sheriff  for  that  misfeasance,  and  to  recover 
the  damage  which  he  has  sustained  in  consequence  of  it. 

Their  Lordships,  therefore,  think  that  the  majority  of  the 
court  were  wrong  in  the  conclusion  at  which  they  arrived, 
that  the  action  could  not  be  maintained  without  proof  of 
malice  or  want  of  probable  cause,  and  under  those  circum- 
stances their  Lordsnips  will  humbly  recommend  Her  Majesty 
that  the  decision  "of  tne  Supreme  Cfourt  be  reversed,  and  that 
the  rule  for  a  nonsuit  should  be  discharged  with  costs,  and 
that  the  defendant  should  pay  the  costs  of  this  appeal. 

Attorneys  for  the  appellant:  Messrs.  Wilae^  BergeTy 
Moore  &  Wilde. 

Attorneys  for  the  respondent :   Messrs.  Peachey  &  Lloyd. 


[Law  Reports,  6  Privy  Goundl  Cases,  485.] 
J.  C.  0),  Jan.  19,  20,  21,  22 ;  Feb.  26, 18Y6. 

*The  Venerable  William  John  Phillpotts,  Clerk,  [435 
M. A.,  Appellant ;  and  The  Very  Reverend  Archibald 
Boyd,  D.D.,  and  Others,  Respondents. 

OK  APPEAL  FROM  THE  ABCHES  COURT  OF  CANTEBBURT. 

JurUdiciion  of  Bishop  at  Ordinary — Power  of  ihe  Bishop  of  the  Dioceae  over  tha  Fafnic 
of  the  Cathedral  Church  of  Exeter— Beredoe. 

Upon  a  reredofl  erected  for  pnrpose  of  decoration  in  Exeter  Cathedral  by  the  Dean 
and  Chapter  of  Exeter  were  sculptured  representations  in  high  relief  of  the  Ascension, 
the  Transforation,  and  the  Descent  of  the  Holy  Ghost  on  uie  Day  of  Pentecost,  with 
fibres  of  tne  Apostles  delineated  as  forming  part  of  the  connected  representation  of 
the  historical  sucject.  On  each  side  of  the  reredos,  as  finials  to  its  architectural  form, 
was  a  separate  figure  of  an  angel. 

The  Bishop  of  Exeter,  at  a  visitation  of  the  cathedral  of  the  dean  and  chapter,  held 
the  structure  to  be  illegal,  and  ordered  it  to  be  removed  : 

Held  (by  the  Privy  Council,  reversing  the  decree  of  the  Court  of  Arches),  that 
although  the  bishop,  as  ordinary,  in  the  exercise  of  his  visitatorial  power  over  the 
cathedral  church  of  Exeter,  cannot  at  his  discretion  order  any  alteration  in  its  fabric, 

{})  Present:  Lord  Hatherlet,  Loed  Penzance,  Loan  Selbobne,  The  Lord  Cmxr 
Baron  Kellt,  Sir  Momtaque  E.  Smith  and  Sir  Robert  P.  Collier. 
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it  was  within  his  jurisdiction  to  find  that  the  scnlptu^  had  been  nnlawfiilly  erected, 
and  on  that  definite  l^^l  g^oona  to  order  its  removal : 

Hddf  also,  that  the  structure  was  not  ille^l.  and  that  so  much  of  the  decree  of  the 
Court  of  Arches  as  reversed  the  order  of  uie  bishop  directing  its  removal  must  be 
affirmed. 

This  was  an  appeal  from  a  decree  of  the  official  principal 
of  the  Arches  Court  of  Canterbury  (Aug.  6,  1874)  in  the 
matter  of  an  appeal  against  a  decision  (April  16, 1874)  of  the 
^  Bishop  of  Exeter  pronounced  at  a  visitation  of  the  cathedral 
church  of  Exeter.  For  a  report  of  the  proceedings  at  the 
said  visitation  and  in  the  Court  of  Arches,  the  reader  is 
referred  to  Law  Rep.,  4  A.  &  E.,  p.  297.  The  case  is  one  of 
much  interest  to  those  who  desii-e  to  investigate  the  history 
of  church  ornamentation,  but  not  of  sufficient  interest  to  the 
profession  to  justify  an  extended  report. 


[Law  Reports,  6  Privy  Council  Gaaes,  4§8.] 
J.C.(»),Dec.  9,  10,19,1874 

468]  *Thb  Compagnie  Generale  Transatlantique  and 
Otners,  Appellants;  and  The  Owners  op  the  **P.  T. 
Barry,"  and  the  "Axtburn,"  Respondents.  TheCom- 
PAGNiE  Generale  TraJtsatlantique  and  Others,  Appel- 
lants ;  and  The  Owners  of  the  "  Spray,"  Respondents. 

the  "AMERIQUE." 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY. 

Salvage  Servieet — Quantum  of  HemutnraHon. 

Althonffh  the  guanium  of  remuneration  to  salvors  is  to  some  extent  to  be  affected 
by  the  viuue  of  the  property  salved,  it  must  not  be  raised  to  an  amount  altogether 
out  of  proportion  to  the  services  actually  rendered.  Where  the  court  below  had 
award^  an  exceptional  and  excessive  amount  of  rynuneration  solely  from  regard  to 
the  value  of  the  property  salved,  their  Lordships,  notwithstanding  their  general  rule 
of  non-interference  upon  a  qaeetion  of  mere  discretion,  reduced  the  said  amount  by 
two-fifths. 

Appeal  from  a  decree  (July  16th,  1874)  of  the  judge  of 
the  High  Court  of  Admiralty  of  England  in  two  consolidated 
causes  of  salvage.  The  facts  of  the  case  are  set  forth  in  the 
judgment  of  their  Lordships. 

Mr.  BiUty  Q.C.,  Mr.  PMlliTnore^  and  Mr.  Stiibhs^  for  the 
owners  of  the  Am6riaue. 

Mr.  Milward^  Q.C.,  and  Mr.  R.  E.  Webster^  for  the 
owners  of  the  F.  T.  Barry  and  the  Auburn. 

Sir  H,  James,  Q.C.,  and  Mr>  Pritchard  (Mr.  E.  C.  Clark- 
son  with  them),  for  the  owners  of  the  Spray. 

{})  PreferU:     Sir  Jambs  W.  Colvilx,  Sir  Barnes  Peacock  and  Sir  Robert  P. 

COLUER. 


Vol  VI.]  CASES  IK  THE  PRIVY  COUNCIL.  231 

Tc.  The  "Amerique."  1874 

*The  cases  cited  were  The  Syrian  C) ;  The  BUriden  [469 
HalH^)\  The  K(ithUen(^)\  and  see  notes  to  Pritchard's 
Digest,  p.  887,  as  to  the  French  law  of  salvage:  The 
Thetis  {^;  The  Carrier  DoveC);  The  William  Beck- 
ford  {')  ;  The  Industry  {');  The  Jarnes  Dixon  {^)\  The 
Salacia  Q.  • 

The  indgment  of  their  Lordships  was  delivered  by 

Sir  James  Colvile  :  These  appeals  are  upon  a  question 
of  salvage.  The  vessel  salved,  the  Amerique,  was  a  very 
large  iron  screw  steamer  of  4,600  tons  register,  running 
habitually  as  a  passenger  vessel  between  BLavre  and  New 
York.  In  the  afternoon  of  the  14th  of  April,  1874,  being 
on  her  return  voyage  from  New  York,  with  eighty-three 
passengers  and  a  very  valuable  cargo  of  merchandize,  she 
was  abandoned  by  her  master,  crew,  and  passengers,  under 
the  apprehension  that  she  was  sinking,  and  left  to  the  mercy 
of  the  wind  and  waves,  when  about  seventy  or  eighty  miles 
west  of  Ushant. 

In  that  condition  she  was  first  seen  early  in  the  morning  of 
the  16th  by  the  bark  Auburn,  which,  having  made  for  her, 
succeeded  in  putting  four  men  on  board  of  her  about  10.30 
A.M.  Very  shortly  afterwards  she  was  also  boarded  by  a 
boat's  crew  from  the  screw  steamship  Spray,  consisting  of 
the  mate  of  that  vessel  and  two  other  men,  who  were  after- 
wards joined  by  the  engineer  and  a  fireman  from  the  Spray. 
The  Amerique  when  first  boarded  was  found  to  be  on  the 
starboard  tack  with  two  close-reefed  topsails;  the  foot  of 
her  mizen  was  out  and  she  had  a  strong  list  to  port.  On 
examination  it  was  found  that  she  had  a  good  deal  of  water 
in  her,  coming  partly  through  a  port  of  which  the  glass  was 
out ;  that  the  pumps  were  choked ;  and  that  the  water  was 
too  high  to  allow  the  mate  and  engineer  to  get  at  the  machin- 
ery. From  *what  they  observed,  and  from  the  fact  [470 
that  her  own  master  and  crew  had  abandoned  her,  those 
who  made  the  examination  might  fairly  conclude  that  the 
condition  of  this  derelict  vessel  was  far  worse  than  it  after- 
wards proved  to  be.  The  master  and  crew  of  the  Spray, 
with  the  aid  of  two  men  whom  the  master  of  the  Auburn 
agreed  to  leave  for  that  purpose,  nevertheless  undertook  the 
task  of  taking  the  Amerique  to  a  port  of  safety.    It  is  un- 

(»)  2  Maritime  Law  Cases,  88Y.  («)  8  C.  Rob.,  865,  and  see  Pritchard's 

C)  1  Dodson,  414;   S.  C,  2  Pritchard's    Dig.,  p.  780,  par.  9. 
Digest,  841.  .      (')  8  Haag.,  204;  and  see  Pritch.  Dig., 

(»)  Unreported.  p.  781  par.  14. 

{*)  2  Knapp,  390.  (8)  2  L  T.  (N.S.),  696;  and  see  Pritch. 

(»)  2  Moore,  P.  C.  (N.S.),  248.  DTie:.,  p.  731,  par.  17. 

(•)  2  Hagg  ,  263 ;  and  see  Pritch.  Dig.,  p.  781,  pai;.  19. 
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necessary  to  state  in  detail  the  measures  which  they  adopted 
for  this  purpose.  It  is  sufficient  to  say  that  the  Spray,  nav- 
ing  towed  the  Amerique  durinff  the  whole  of  the  night  of  the 
15th,  at  the  rate  of  about  two  Knots  an  hour,  sighted  the  P. 
T.  Barry  early  in  the  morning  of  the  16th,  made  signals  to 
her,  ana  ultimately  agreed  with  her  that  she  should  assist 
in  towing  the  Amerique  to  a  safe  port.  The  two  steamers, 
with  more  or  less  misadventure,  succeeded  in  getting  the 
Amerique  safely  into  Plymouth  on  the  evening  of  the  18th 
of  April ;  but  she  continued  to  be  under  charge  of  the 
master  and  crew  of  the  Spray  until  7  p.m.  of  the  following 
day,  when  she  was  taken  in  charge  by  the  collector  of  customs. 

The  admitted  value  of  the  vessel  and  cargo  thus  salved  is 
£190,000. 

The  Spray  was  a  screw  steamship  of  393  tons  net  regis- 
ter, manned  by  a  crew  of  sixteen  hands,  all  told,  with  en- 
fines  of  80  horse-power  nominal,  but  working  up  to  390 
orse-power.  She  had  left  Newoort  on  the  12th  of  April 
laden  with  coals  and  bound  for  Gibraltar.  And  it  is  pleaded 
that  at  the  time  of  the  services  she  was  of  the  value  of  about 
£15,000;  her  cargo  being  of  the  value  of  £660;  and  her 
freight  out  and  home  being  of  the  value  of  £1,270.  She 
does  not  appear  to  have  sustained  any  serious  damage  dur- 
ing the  service,  beyond  breaking  her  hawser,  and  havmg  two 
butts  on  the  port  side  torn  out.  In  fact,  by  her  pleading  she 
assesses  this  damage  at  onl^  £60 ;  the  loss  incurred  by  the 
owners  by  reason  of  the  deviation  from  her  voyage  at  £130 ; 
and  the  extraordinary  expenses  incurred  by  them  at  £379 
6^.  dd. 

The  F.  T.  Barry  is  an  iron  screw  steamship  of  the  burthen 
of  546  tons  net  register,  valued  at  about  £20,000,  and  pro- 
pelled by  two  compound  direct  acting  engines  of  99  horse- 
power, working  up  to  400.  Her  crew  at  the  time  of  the 
salvage  service  consisted  of  her  master  and  twenty-two 
471]  hands.  She  was  homeward  bound,  *having  left  Villa 
Real  in  Portugal,  with  a  cargo  of  mineral  ore  and  fruit  of 
the  value  of  £4,000  for  Newcastle,  on  the  9th  of  April,  1874. 
She  seems  to  have  sustained  damage  to  the  amount  of  £600; 
and  to  have  been  delayed  on  her  voyage  for  repairs  for 
about  twenty-one  days. 

There  were  two  distinct  suits  for  salvage.  The  one  by  the 
owners,  master,  and  crew  of  the  Spray ;  the  other  by  the 
owners,  masters,  and  crews  of  both  the  P.  T.  Barry  and  of 
the  Auburn.  Ttese  suits  were  heard  together  before  the 
judge  of  the  Admiralty  Court,  who. awarded  by  way  of 
salvage  the  gioss  sum  of  £30,000,  which  he  divided  in  the 
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^  following  proportions,  viz. :  £15,500  to  the  Spray  ;  £14,000  to 
the  F.  T.  Barry ;  and  £500  to  the  Auburn — these  sums  to  be 
taken  in  full  satisfaction  of  all  damages  and  expenses,  as 
well  as  in  compensation  for  the  salvage  services. 

The  present  appeal  is  against  that  decision. 

That  the  vessel  salved  was  a  derelict,  and  that  she  and  her 
car^o  were  saved  by  the  exertions  of  the  respondents ;  that 
their  services  were  in  a  high  degree  meritorious  and  de- 
served a  large  measure  of  remuneration,  are  propositions 
which  are  not  disputed  by  the  appellants.  But  tney  con- 
tend that  the  sum  awarded  by  the  learned  judge  is  out  of  all 
proportion  to  those  services,  and  on  the  ground  of  its  ex- 
orbitancy ought  to  be  reduced  by  this  tribuftal  sitting  as  a 
Court  oi  Appeal. 

The  jurisdiction  thus  invoked  is  one  which  this  committee, 
and  also  as  would  appear  from  The  OvJba  (')  the  Court  of  Ad- 
miralty, when  sitting  as  an  Appellate  Court,  has  always  been 
slow  to  exercise.  The  general  rule  of  non-interference  has 
been  within  the  last  few  years  stated  and  enforced  at  this 
board  in  The  Clarisse  and  The  Neptune^  both  reported  in  12 
Moore's  P. C.  Reports  ;  The  Carrier  Dove{*)j  The  Fusilier  (^\ 
and  The  England  Q.  The  object  of  the  appeal  was  in  The 
Clarisse  and  The  England  to  increase  in  the  other  cases,  to 
reduce  the  amount  awarded.  The  general  rule  is  nowhere 
better  stated  than  in  The  Clarisse^  m  which  Lord  Justice 
Knight  Bruce  said :  "It  is  a  settled  rule,  and  one  of  great 
utility  with  reference  to  cases  of  this  description,  that 
*the  difference  (that  is  the  diflference  between  the  sum  [472 
awarded,  and  that  which  the  appellate  court  may  think 
ought  to  have  been  awarded)  must  be  very  considerable  to 
induce  a  court  of  appeal  to  interfere  upon  a  question  of 
mere  discretion."  And  in  The  Neptune  Lord  Kingsdown, 
after  citing  this  passage  from  the  judgment  in  The  Clarisse^ 
observed  that  the  same  rule  must  apply  in  diminishing  the 
amount  of  compensation  which  is  applied  in  increasing  it. 

The  cases  which  establish  and  illustrate  the  exception  to 
the  general  rule  are  The  Thetis  (*),  The  Scindia  and  Trvs 
Bluei^)^  and  The  Oleriduror  i^\  in  which  the  amount 
awarded  was  increased,  and  The  Inca  ('),  and  The  Chetah  (•), 
in  which  it  was  reduced.  It  may  be  observed  that,  in  de- 
livering judgment  in  The  Chetah^  Lord  Chelmsford  stated 


O  1  Lush.,  14 ;  S.  C,  6  Jur.  (N.S.),  162.  («)  4  Moore,  P.  C.  (N.S.),  101. 

(•)  2  Moore,  P.  C.  (N.S.).  248.  (i)  8  Moore,  P.  C.  (N.S.),  22. 

(»)  3  Mooro,  P.  C.  (N.S.),  269.  (»)  12  Moore,  P..C.,  189. 

rt  6  Moore,  P.  0.  (N.S.),  844.  (»)  6  Moore,  P.  C.  (N.S.),  178. 
(*)  2  Knapp,  890. 

13  Eng.  Rep.  30 
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that  "it  had  been  agreed  by  the  counsel  on  both  sides  that 
no  case  was  to  be  found  where,  upon  an  appeal  from  a 
decree  for  salvage  services,  the  amount  awarded  had  ever 
been  reduced."  But' this  statement  of  the  authorities  was 
obviously  inaccurate,  since  the  case  of  The  Inca,  in  which 
the  amount  awarded  was  largely  reduced,  and  in  which  the 
judgment  of  this  board  was  delivered  by  Dr.  Lushington, 
was  decided  in  1868.  Upon  the  authorities  it  cannot  be 
doubted,  nor,  indeed,  was  it  denied  at  the  bar,  that  the 
amount  awarded  may  be  reduced  if  the  appellate  court  is 
satisfied  (to  use  the  words  of  Dr.  Lushington  in  The  Oiiba)^ 
that  it  "is  so  exorbitant,  so  manifestly  excessive,  that  it 
would  not  be  just  to  confirm  it." 

To  establish  a  case  for  the  exercise  of  this  exceptional  and 
delicate  jurisdiction  it  would  obviously  be  material  to  show 
that  the  judge  of  first  instance,  in  estimating  the  amount  of 
remuneration  to  be  awarded,  had  miscarried,  bv  allowing 
his  judgment  to  be  influenced  by  something  which  ought 
not  to  have  influenced  it  it  all ;  or  else  either  by  giving  un- 
due consideration,  or  by  failing  to  give  due  consideration,  to 
some  circumstance  fairly  within  his  consideration.  And 
accordingly,  the  learned  counsel  for  the  appellants  have 
labored  to  show  some  such  miscarriage  in  tne  judgment 
under  appeal. 

473]  *Their  arguments  were  founded  first,  on  the  obser- 
vations made  by  the  learned  judge  in  pronouncing  against  the 
defence,  founded  on  alleged  acts  of  pillage  on  the  part  the  of 
salvors,  which  was  originally  set  up  by  the  appellants.  Their 
Lordships,  however,  cannot  see  the  slightest  ground  for  sup- 
posing that,  whatever  the  learned  judge  may  have  felt 
touching  this  plea,  he  allowed  that  feeling  in  any  degree  to 
aflfect  his  judgment  in  estimating  the  amount  of  remuner- 
ation which  he  awarded.  Another  argument  was  more 
plausibly  founded  on  the  reference  made  by  the  learned 
ludge  to  the  French  law,  and  to  the  compensation  which  a 
French  court  would  have  awarded  to  the  salvors  had  they 
carried  this  derelict  vessel  into  Brest.  It  must,  in  their 
Lordships'  opinion,  be  admitted  that,  if  the  judgment  of  the 
learned  judge  was  influenced  by  that  consideration,  it  was 
not  properly  so  influenced.  The  consideration  how  the 
courts  of  another  country,  and  that  the  country  of  the  own- 
ers of  the  the  vessel  salved,  would  deal  with  a  subject  com- 
munis juris^  like  salvage,  might  be  legitimate  and  even 
useful  if  the  courts  of  that  country  proceeded  upon  the  same 
principles  as  those  which  govern  our  courts.  But  where  it 
ap])ears  that  the  French  courts  are  governed  by  a  positive 
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rule  of  law  which  prescribes  that  a  fixed  proportion  of  the 
value  of  a  derelict  is  to  be  awarded  to  the  salvors,  and  that 
our  courts  have  for  nearly  two  centuries  repudiated  that 
'hard  and  fast  rule  of  proportion,  it  is  obvious  that  nothing 
can  be  deduced  from  the  French  law  except  an  inference 
that  the  appellants  might  have  been  in  a  worse  case  if  their 
ship  had  been  carried  into  a  French  port.  It  affords  no  ingre- 
dient which  can  legitimately  be  imported  into  the  calculation 
of  the  sum  to  be  decreed  against  them  in  an  English  court. 

Their  Lordships  however  though  unable  to  account  alto- 
gether for  this  reference  to  the  law  of  France,  find  that  in 
the  paragraph  in  the  judgment  which  immediately  follows 
it,  the  learned  judge  expressly  stated  that  the  case  was  to  be 
decided  bj^  the  lex  fort ;  and  their  Lordships  are  therefore 
not  satisfied  that  he  did  not  intend  to  decide  it  upon  the 
principles  by  which  his  own  court  is  habituallv  governed 
without  reference  to  the  French  law.  They  will  therefore 
deal  with  the  question  before  them  as  simply  one  of  alleged 
excess  or  exorbitancy. 

*It  seems  to  be  indisputable  that  the  amount  [474 
awarded  in  this  case  is  larger  than  any  that  was  ever 
awarded  by  an  English  Court  of  Admiralty,  except  that 

given  in  the  case  of  The  Thetis  (*).  The  services  in  that  case 
owever  were  of  the  highest  merit.  They  lasted  ^iiring 
many  months ;  they  involved  the  use  of  ingenious  and  com- 
plicated machinery ;  actual  loss  of  life  in  at  least  one  case ; 
actual  loss  of  health  in  many  cases ;  great  hardships,  ex- 
posure, and  privations  to  all  actively  concerned  in  them. 
In  the  present  case  their  Lordships,  without  wishing  in  the 
sliffhtest  degree  to  detract  from  the  courage  v^ith  which  the 
salvors  undertook  and  the  ability  with  which  they  performed 
the  services  in  question,  cannot  but  observe  that  those  ser- 
vices considered  with  reference  to  their  duration,  to  the  dan- 
ger to  life  incurred  by  the  men,  to  the  damage  or  risk  of 
damage  incurred  bv  the  vessels  employed,  and  so  the  conse- 
quences or  brobable  consequences  of  their  deviations  from 
tne  voyages  on  which  they  were  employed,  fall  far  short  of 
services  which  in  other  cases,  and  even  in  cases  of  derelict, 
have  been  remunerated  by  much  smaller  sums.  It  follows 
then,  that  the  value  of  the  property  salved  is  the  consider- 
ation on  which  if  at  all  this  exceptional  award  of  remuner- 
ation is  to  be  justified.  And  this  raises  the  question  to  what 
extent,  if  any,  undue  effect  has  been  given  to  tljat  consid- 
eration. 
It  was  argued  on  the  authority  of  a  case  decided  by  Dr. 

(')  2  Knapp,  390. 


236  CASES  IN  THE  PRIVY  COUNCIL.  [L.  R. 

1874  The  "Amerique."  jio. 

Lushington  in  1866  {The  Syrian^  reported  in  2  Maritime 
Law  Cases,  p.  387)  that  the  value  of  the  property  salved  is 
material  only  in  so  far  as  it  supplies  a  fund  adequate  to  the 
payment  of  a  liberal  remuneration  for  the  services  rendered ;  * 
and  that  it  ought  not  further  to  affect  the  measure  of  that 
remuneration.  The  passage  in  Dr.  Lushington' s  judgment 
which  is  relied  upon  is  as  follows:  "In  dealing  with  the 

{)resent  case,  the  court  also  bears  in  mind  that  there  is  a 
arge  amount  of  property  salved  ;  but  for  the  single  purpose 
of  remembering  Uxat  it  is  enabled  out  of  an  ample  fund  fitly 
to  remunerate  meritorious  services  well  performed ;  and  the 
court  does  not  hold  the  large  value  of  tne  property  salved 
as  a  fund  for  attempting  to  extort  from  the  owners  of  that 
property  or  from  the  underwriters,  as  the  case  may  be, 
more  than  full  recompense  for  such  services.'^  Their  Lord- 
475]  ships  do  not  think  that  this  *passage  can  fairly  be 
taken  to  import  a  ruling  that  the  quantum  of  remuneration 
is  not  in  any  degree  to  be  affected  by  the  value  of  the  prop- 
erty salved.  Such  a  ruling  would  be  hardly  consistent  with 
what  the  same  learned  judge  haslaid  down  in  his  judgment 
delivered  by  him  at  this  board  in  the  case  of  The  True  Blue  (*) 
in  1866.  He  then  cited  what  Lord  Stowell  had  laid  down  in 
The  Aquila(^)  to  the  effect  that  "the  proper  mode  of  con- 
sidering'the  question  is,  what  is  the  fit  and  proper  amount 
with  reference  to  all  the  circumstances  including  the  value  of 
the  propertv  salved  and  the  risk  to  the  propertv  of  the 
salvors  ? '  And  at  p.  106  he  assigns  the  value  of  tne  vessel 
salved  as  a  ground  on  which  their  Lordships  ought  to  in- 
crease the  sum  awarded  by  way  of  salvage  remuneration  by 
the  court  below.  That  the  value  of  the  property  salved  is, 
to  some  extent,  to  be  treated  as  an  ingredient  in  the  calcu- 
lation of  the  qv/mdum  of  salvage  remuneration,  is  a  proposi- 
tion which  might  be  supported  by  a  long  series  of  decisions, 
beginning  with  those  of  Lord  Stowell  in  The  William  Beck- 
foTd{^\  and  Sir  John  NichoU  in  The  Industry  {^\  and  com- 
ing down  to  the  present  time.  And  their  Lordsnips  do  not 
conceive  that  it  was  the  intention  of  the  learned  judge  who 
decided  the  case  of  The  Syrian  to  run  counter  to,  or  even 
to  qualify  the  decisions  of  his  predecessors  on  this  point. 
The  rule  seems  to  be  that  though  the  value  of  the  property 
salved  is  to  be  considered  in  Sie  estimate  of  the  remuner- 
ation, it  must  not  be  allowed  to  raise  the  quantum  to  an 
amount  altogether  out  of  proportion  to  the  services  actually 
rendered.     And  this  is  consistent  with  what  is  said  by  Lord 

(^)  4  Moore  ,  P.  C.  (N.S.),  104.  (»)  3  C.  Rob.,  365. 

O  1  C.  Rob.,  37.  rt  S  Hagg.,  20«. 
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Stowell  in  The  BUnden  Hall  (*) :  *'  In  fixing  a  proportion  of 
the  value  the  court  is  in  the  habit  of  giving  a  smaller  pro- 
j)ortion  where  the  property  is  large,  and  a  higher  propor- 
tion where  the  value  is  small,  and  for  this  obvious  reason, 
that  in  property  of  small  value  a  small  proportion  would 
not  hola  out  a  sufficient  consideration ;  whereas  in  cases  of 
considerable  value  a  smaller  proportion  would  afford  no  in- 
adequate compensation." 

Applying  these  principles,  their  Lordships,  with  the  most 
anxious  desire  not  to  infringe  the  wholesome  rule  which 
allows  great  *latitude  to  the  discretion  of  the  court  of  [476 
first  instance  in  cases  of  this  description,  have  been  unable 
to  resist  the  conclusion  that  the  learned  judge  has  given 
undue  weight  in  this  case  to  the  value  of  the  property  salved, 
and  has  consequently  awarded  a  sum  which,  having  regard 
to  the  services  rendered,  their  Lordships  must  pronounce 
to  be  excessive.  Taking  into  consideration  all  tne  circum- 
stances of  the  case,  the  nature  and  duration  of  the  services, 
and  also  the  fact  dwelt  upon  by  the  learned  judge  that  the 
merit  of  the  salvors  was  enhanced  by  their  removing  what 
might  have  proved  a  dangerous  obstacle  to  navigation,  and 
giving  the  utmost  weight  due  to  the  value  of  the  property 
salved,  their  Lordships  are  of  opinion  that  £18,000  is  the 
utmost  amount  that  can  be  given  consistently  with  justice  to 
the  owners  of  the  Amerique,  and  the  rules  which  govern  the 
ordinary  practice  of  Courts  of  Admiralty  in  England.  And 
they  will  numbly  advise  Her  Majesty  that  the  sum  awarded 
be  reduced  to  tnat  amount.  Following  the  precedents  of 
The  IncaC)  and  The  Chetah(^\  they  think  that  each  party 
should  bear  their  own  costs  of  this  appeal.     They  do  not 

Sropose  to  alter  the  proportions  in  whicn  the  judgment  un- 
er  appeal  has  apportioned  the  sum  awarded  amongst  the 
the  different  classes  of  salvors,  and  the  result  of  their  Lord- 
ships' judgment  will  be  that  the  sum  awarded  to  each  class 
will  be  diminished  by  two-fifths. 

Solicitors  for  the  owners  of  the  Amerique :  Messrs.  StokeSj 
SauTiders  &  Stokes, 

Solicitor  for  the  owners  of  the  F.  T.  Barry  :  Mr.  T  Cooper. 

Solicitors  for  the  owners  of  the  Spray :  Messrs.  Pritchard 
&  Sons. 

Q)  1  Dodiion,  421.        (•)  12  Moore,  P.  C,  189.        («)  6  Moore,  P.  C.  (N.S.),  178. 
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291]      *Smith  V.  The  Union  Bank  of  London. 

Banker^  Cheek,  Effect  of  Cromng  with  Name  of  Banker-^Sana  fide  Bolder  for 
Value— 21  <k  22  Vict,  c.  79,  «.  2. 

A.  being  indebted  to  pluntiff,  gave  him  a  check  for  £21,  payable  to  pliuntiff 'a 
order,  on  the  defendants,  a  banking  company.  Plaintiff  having  indorsed  his  name 
on  the  check,  crossed  it  with  the  name  of  his  bankers,  "  London  and  County  Bank- 
ing Company  ;'*  the  check  was  stolen  from  plaintiff,  and  sold  by  the  thief  to  B.,  for 
£8  10<. ;  B.  passed  it  for  full  value  to  C,  who  took  it  bona  fide,  and  afterwards  paid 
it  Into  his  bankers,  the  London  and  Westminster  Bank,  and  they  presented  it  to  the 
defendants,  who  paid  it  to  them  notwithstanding  the  crossing.  The  plaintiff  brought 
an  action  against  the  defendants  for  so  paying  the  check,  and  also  for  a  conversion, 
relying  on  21  <b  22  Vict  c.  79,  s.  2.  which  enacts,  that  a  check  on  a  banker,  payable 
to  order  or  bearer,  and  uncrossed,  may  be  crossed  by  the  holder  with  the 
name  of  a  banker,  and  such  crossing  shall  be  deemed  a  material  part  of  the  check, 
and  the  banker  upon  whom  it  is  drawn  shall  not  pay  it  to  any  other  than  the  banker 
named  in  the  crossing : 

Hdd,  that  the  plaintiff  could  not  recover  against  the  defendants.  The  statute 
did  not  affect  the  negotiability  of  the  check ;  the  plaintiff  had  indorsed  the  check, 
so  that  C.  became  the  hofM  fide  holder  of  it  for  value  before  it  was  presented  to 
defendants,  and  plaintiff  was  not  the  holder ;  and  there  was  nothing  in  the  statute 
to  give  the  plaintiff,  who  had  ceased  to  bo  the  holder,  any  right  of  action  against  the 
defendants. 
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Case  stated  by  consent. 

This  is  an  action  for  the  recovery  of  £21  95.,  the  amount 
of  a  check  drawn  by  Richard  Mills  and  others,  the  trustees 
or  directors  of  the  Civil  Service  Co-operative  Association, 
npon  the  defendants,  payable  to  the  plaintiflf  s  order ;  which 
check  on  the  9th  of  January,  1874,  the  Civil  Service  Co-oper- 
ative Association  delivered  to  the  plaintiff  in  payment  of  a 
debt  of  £21  ds.  from  them  to  him.  The  plaintiff  accepted 
the  check  in  payment,  conditionally  on  its  being  honored, 
and  gave  the  association  a  receipt  for  £21*5. 

The  plaintiff  banked  with  the  London  and  County  Bank- 
ing Company,  and,  having  indorsed  his  name  on  the  check, 
crossed  it  with  the  name  of  the  London  and  County  Banking 
Company. 

Wnile  the  plaintiff's  servant  was  taking  the  check  to  the 
plaintiff's  bankers,  it  was  stolen  from  him,  and  sold  by  thie 
thief  to  Robert  Thurger,  for  £8  105.,  who  passed  it  for  full 
value  to  C.  (*),  *a  customer  of  the  London  and  West-  [292 
minster  Bank,  and  C.  soon  afterwards  paid  it  into  the 
London  and  Westminster  Bank ;  they  presented  it  to  the 
defendants  for  ^yment  and  the  defendants  paid  it  to 
the  London  and  Westminster  Bank,  and  returned  it  to  the 
drawers. 

At  the  time  the  defendants  paid  the  check  it  was  crossed 
with  the  name  of  the  plaintiff's  bankers,  the  London  and 
County  Banking  Company,  and  with  two  transverse  lines, 
and  such  crossing  was  made  and  placed  on  the  check  by  the 
plaintiff  in  such  manner  as  to  form  and  be  a  material  part 
of  the  check  within  21  &  22  Vict.  c.  79,  s.  2  (•). 

Q)  It  appears  to   have  been  assumed  crossed  as  aforesaid  without  a  banker's 

by  the  court,  on  the  argument,  that  C.  name,  to  any  other  than  a  banker." 

took  the  check  bona  fide.  Sect.   2:  "  Whenever  any  such  check 

(•)  21  &  22  Vict.  c.  79,  s.  1 :  "  When-  or  draft  shaU  have  been  issued  un- 

ever  a  clieck  or  draft  on  any  banker,  crossed,  or  shall  be  crossed  with  the 

payable  to  bearer  or  to  order,  on  de-  words  '  and  company '  or  any  abbrevia- 

mand,  shall  be  issued,  crossed  with  the  tion  thereof,  and  without  the  name  of 

name  of  a  banker,  or  with  two  trans-  any  banker,  any  lawful  holder  of  such 

verse  lines  with  the  words  '  and  com-  check  or  draft,  while  the  same  remains 

pany/  or  any  abbreviation  thereof,  such  so  uncrossed,  or  crossed  with  the  words 

crossing  shall  be  deemed   a  material  '  and  company '  or   any  abbreviation 

part  of  the  check  or  draft,  and,  except  thereof,    without    the    name    of    any 

as  hereafter  mentioned,  shall  not  be  banker,  may  cross  the  same  with  the 

obliterated,  or  added  to,  or  altered,  by  name  of  a  banker  ;  and  whenever  any 

any  person  whomsoever  after  the  issu-  such  check  or  draft  shall  be  uncrossed, 

ing  thereof ;    and    the    banker    upon  any  such  lawful  holder  may  cross  the 

whom  such  check  or  draft  shall  be  same  with  the  words  *and  company' 

drawn  shall  not  pay  such  check  or  or  any  abbreviation  thereof,  with  or 

draft  to  any  other  than  the  banker  without  the  name  of  a  banker;  and 

with  whose  name  such  check  or  draft  any  such  crossing  as  in  this  section 

shall  be  so  crossed,  or  if  the  same  be  mentioned  shall  be  deemed  a  material 
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The  name  of  the  London  and  Westminster  Bank  was 
not  written  across  the  check  when  it  was  paid  by  the  de- 
fendants. 

The  question  for  the  opinion  of  the  court  was  whether  the 
plaintid  is  entitled  to  recover  from  the  defendants  for  so  pay- 
ing the  check,  or  for  converting  the  same. 

J.  Brovm^  Q.C.  (with  him  m  Thom(is\  for  the  plaintiff: 
The  statute  21  &  22  Vict.  c.  79,  ss.  1  &  2,  absolutely  pro- 
293]  hibits  the  ^payment  of  a  crossed  check  otherwise  tnan 
through  the  banker  with  whose  name  the  check  is  crossed ; 
the  only  exception  being  in  s.  4,  in  cases  where  the  crossing 
has  been  obliterated ;  wnich  was  not  the  case  in  the  present 
instance.  The  former  statute,  19  &  20  Vict.  c.  26,  was 
passed  owing  to  the  decision  in  Carlon  v.  Ireland  (')y  in 
which  it  was  neld  that  the  custom  of  bankers  as  to  crossed 
checks  did  not  affect  the  liability  of  a  banker  who  paid  it,  if 
it  were  shown  that  he  acted  bona  Jlde  and  without  negli- 
gence. That  act  was  found  not  to  go  far  enough,  and  the 
present  statute  was  passed,  which  makes  the  crossing  a  ma- 
terial part  of  the  cneck.  Sect.  2  expressly  empowers  the 
holder  to  cross  the  check,  so  that  it  is  clear  th^t  it  was  in- 
tended for  the  protection  of  other  persons  beside  the  drawer. 

[Blackburn,  J. :  The  customer  of  the  London  and  West- 
minister Bank  was  the  bona  fide  holder.] 

It  is  not  so  found  in  the  case. 

[Blackburn,  J.:  That  must  be  assumed  from  his  having 
given  full  value  for  it,  unless  the  crossing  prevents  him  from 
taking  it  bonafide^  and  to  hold  that  would  be  to  restrain  the 
negotiability  of  checks.  If  the  check  remained  the  prop- 
erty of  the  plaintiff,  he  could  sue  the  defendants  for  the 
conversion  by  de?jling  with  it ;  but  had  not  the  plaintiff,  by 
indorsing  it,  enabled  a  bona  fide  holder  for  value  to  acquire 
property  in  it  ?  And  in  action  for  the  conversion  would  not 
the  plaintiff  fail  on  the  issue  of  not  possessed?] 

The  statute  was  passed  for  the  protection  of  holders  as 
well  as  drawers,  and  the  plaintiff  has  been  injured  by  the  de- 
fendant' s  neglect  of  the  duty  expressly  imposed  upon  them  by 
the  statute,  not  to  pay  the  check  otherwise  than  through  the 
bankers  named  in  tne  crossing. 

[Blackburn,  J.:  Unless  the  plaintiff  could  have  sued  the 
bona  fide  holder  for  value  for  money  had  and  received,  he 
has  not  been  injured.] 

part  of  the  check  or  draft,  and  shall  be  drawn  shall  not  pay  sach  check  or 

not  be  obliterated,  or  added  to,  or  al-  draft  to  any  other  than  the  banker  with 

tered  by  any  person  whomsoever  after  whose  name  sach  check  or  draft  shall 

the  making  thereof ;   and  the  banker  be  so  crossed  as  last  aforesaid." 

upon  whom  such  check  or  draft  shall  (>)  6  E.  <fe  B.,  766 ;  25  L.  J.  (Q.B.),  113. 
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By  disobeying  the  enactment  the  defendants  have  de- 

E rived  the  plaintiff  of  the  protection  intended  by  the  statute. 
I  they  had  refused  payment  to  the  London  and  West- 
minster Bank,  inquiries  would  have  been  made,  and  the 
check  eventually  would  have  been  stopped.  [He  referred 
to  Ogden  v.  Bends  (*).] 

*Thesiger,  Q.C.  (with  him  D.  Walker),  for  the  defen-  [294 
dants :  Bellamy  v.  Marjc/i'ibanks  (')  was  another  case  be- 
fore the  passing  of  19  &  20  Vict.  c.  26.  After  that  act,  came 
Simmons  v.  Taylor  (*),  in  which  it  was  held  that  the  cross- 
ing was  no  part  of  the  check,  and  therefore  the  obliteration 
of  it  was  not  forgery,  and  the  banker  not  liable  for  paying  to 
a  private  person,  without  negligence.  This  led  to  the  pass- 
ing of  the  present  statute,  which  altered  the  law  on  Doth 
points.  But  there  is  nothing  in  the  statute  to  alter  the  rela- 
tion between  the  payee  or  holder  of  a  check,  and  the  bank- 
ers upon  whom  it  is  drawn. 

[Blackburn,  J.:  If  the  bankers  pav  a  crossed  check 
otherwise  than  through  the  banker  named,  and  it  turned  out 
that  the  person  for  whom  it  was  presented  was  not  the  true 
holder,  the  bankers  would  be  liable  to  the  true  holder  for 
the  conversion.] 

By  16  &  17  Vict.  c.  59,  s.  19,  the  bankers  ai-e  not  bound  to 
Bee  to  the  validity  of  the  indorsement.  In  Byles  on  Bills, 
.  p.  23  (11th  ed.),  it  is  saidt  "The  legislation  on  this  subject 
still  seems  to  leave  the  result  of  the  judicial  application  of  the 
common  law  to  cross  checks  much  as  it  stood  originally,  ex- 
cept that  the  crossing  is  made  part  of  the  check ;  that  the 
payment  of  a  crossed  check  otherwise  than  through  a  banker 
is  not  merely  strong  evidence  of  negligence,  but  is  a  void 
payment ;  and  that  when  a  particular  banker  is  named  in 
the  crossing,  his  name  must  not  be  erased,  and  the  pay- 
ment must  be  through  that  banker."  If  the  payment  here 
is  void,  the  money  paid  by  the  defendants  was  not  the 
drawers',  and  the  plaintiff  has  his  remedy  against  the  draw- 
ers. At  all  events  the  plaintiff  has  no  right  of  action  against 
the  defendants. 

[Blackburn,  J.:  So  far  I  agree,  that,  on  the  plea  of  not 
possessed,  the  defendants  would  be  entitled  to  the  verdict, 
on  their  showing  that  the  plaintiff  had  indorsed  the  check, 
and  that  it  had  afterwards  come  into  the  hands  of  a  bona 
fide  holder  for  value.] 

That  is  sufficient  to  entitle  the  plaintiff  to  judgment. 

J.  Brown,  Q.C.,  in  reply:    The  effect  of  the  statute  is  to 

(»)  Law  Rep.,  9  C.  P.,  618.  (»)  2  C.  B.  (N.S.),  628;  4  C.  B.  (N.S.), 

O  7  Kx.,«s9;  21  L.  J.  (Ex.),  70.  463;  27  L.  J.  (C.P.),  246,  248. 

1'6  ExG.  Hep.  31 
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make  the  payment  void.  The  defendants  have  violated  the 
295]  statute,  *which  was  clearly  passed  for  the  protection 
of  holders  of  checks,  as  well  as  drawers,  and  if  the  de- 
fendants are  not  liable,  the  protection  intended  is  rendered 
a  nullity. 

Blackburn,  J.:  In  this  case,  although  the  amount  in 
dispute  is  small,  the  point  is  of  considerable  importance. 
However,  I  think  we  cannot  feel  much  doubt  about  it,  and 
therefore  we  may  decide  it  at  once.  I  am  of  opinion  that 
the  defendants  are  entitled  to  x)ur  judgment,  and  that  the 
plaintiff  fails  to  make  out  his  case.  I  wish  to  say  deliber- 
ately that  I  do  not  put  my  decision  upon  the  ground  that 
the  bankers  would  not  have  been  liable  at  common  law  in 
trover.  I  think  they  would  have  been  liable  for  a  conversion 
of  this  check,  if  they  had  paid  it  to  any  one  but  the  lawful 
holder.  I  take  it  that  the  effect  of  the  statute  is  that  the 
check  still  remains  negotiable.  The  lawful  holder  of  it  can- 
not sue  the  drawer  until  he  has  presented  it  to  the  banker, 
and  it  has  been  dishonored ;  he  cannot  present  it  to  the 
banker  effectually,  so  as  to  make  the  check  be  dishonored, 
and  enable  him  to  fall  back  upon  the  drawer,  except  through 
the  banker  with  whose  name  it  has  been  crossed  ;  but  if  he 
does  not  present  it  through  that  bank  (here  the  London  and 
County  Bank),  and  the  banker  upon  whom  it  is  drawn  pays 
it,  then  the  payment  is  perfectly  good  by  the  banker :  alfis* 
right,  and  nothing  can  be  found  fault  with  at  all.  But  in 
the  present  case  the  defendants,  the  bankers,  who  have  paid 
it  to  the  holder  through  another  banker,  without  requiring 
presentment  to  be  made  through  the  bankers  whose  name 
was  crossed  upon  it,  having  done  a  thing  by  which  they  have 
disobeyed  the  statute ;  and  if  the  defendants  had  paid  the 
check  through  the  London  and  Westminster  Bank  to  a  per- 
son who  was  not  the  lawful  holder  and  did  not  take  it  baiia 
fide^  they  have  paid  it  to  a  man  who  was  not  lawful  owner, 
and  I  think  thev  would  have  no  defence  at  the  suit  of  the 
real  owner.  But  they  in  fact  paid  it,  though  through  a 
wrong  banker,  to  the  real  holder  of  the  check,  and  there- 
fore, though  they  did  wron§,  no  one  is  damnified.  This  does 
not  diminish  the  security  given  by  crossed  checks  ;  for  if  a 
check  were  drawn  payable  to  order  and  then  crossed,  and 
the  person  to  whose  order  it  was  drawn  indorsed  it  specially 
to  his  bankers,  or  kept  it  unindorsed  altogether,  in  either  of 
296J  these  cases,  *if  a  thief  got  it  and  were  to  make  a  forged 
indorsement,  the  person  who,  in  ignorance,  took  it,  even  for 
value,  would  not  be  holder  at  all,  and  any  one  who  took  the 
check  from  hiui,  and  converted  it  to  his  own  use,  would  be 
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liable  to  the  true  holder  in  trover.  If  the  check  had  not 
been  crossed,  there  would  have  been  an  exception  in  favor 
of  the  banker  on  whom  it  was  drawn,  who  is  protected  by 
the  words  of  the  statute,  in  the  case  of  a  forged  indorsement, 
if  what  he  does  is  done  bona  fide  (*) ;  but  if  the  check  be 
crossed  to  a  particular  banker,  and  he  pays  it,  however  bona 
fide^  to  another  banker  to  whom  it  was  not  crossed,  then  he 
is  not  protected,  and  trover  would  lie  against  him  at  the  suit 
of  the  true  holder.  Therefore  there  are  obvious  reasons  why 
bankers  should  not  and  do  not  in  practice  generally  pay 
checks  to  any  bank  but  the  one  whose  name  is  across  the 
check ;  because  they  can  do  themselves  no  benefit,  and  they 
do  not  protect  their  customers,  and  may  incur  a  very  seri- 
ous liability.  But  when  it  happens  that  they  have  paid 
to  the  right  holder,  though  through  a  wrong  banker,  I  do 
not  see  how  anybody  can  complain,  or  bring  an  action  at  all. 
Mr.  Brown  argues  that  if  the  defendants  iiad  not  paid  this 
check,  the  London  and  Westminster  Bank  would  have 
given  it  back  to  the  holder,  and  he  could  not  have  got  pay- 
ment without  applying  to  some  one  to  present  it  for  him 
through  the  London  and  County  Bank ;  and  that,  no  doubt, 
would  have  given  some  protection  in  the  way  of  ascertaining 
who  was  the  real  holder ;  but  if  the  person  who  paid  it  into 
the  London  and  Westminster  Bank  was  the  real  holder, 
there  is  no  reason  why  he  might  not  pass  it  on  to  others.  It 
is  a  very  common  practice,  when  a  crossed  check  is  given  to 
a  person  who  has  not  a  banker,  that  he  hands  it  to  another, 
and  he  to  another,  and  ultimately  the  person  who  seeks  to 
cash  it  puts  the  name  of  his  banker  upon  it>  and  gives  it  to 
his  banker.  So  if  I  draw  a  check,  intending  to  send  it  to  a 
tradesman,  and  cross  it  with  the  name  of  the  banker,  who 
used  to  be  his  banker  but  had  ceased  to  be  his  banker  un- 
known to  me,  there  would  be  nothing  in  the  statute,  or  com- 
mon sense,  or  propriety,  to  prevent  the  tradesman  going  to 
any  one  else,  giving  him  the  check,  and  getting  him  to  pay  it 
into  his  banker  who  *happened  to  be  the  one  named.  [297 
These  are  but  instances  to  show  how  it  would  be  very  in- 
convenient if  the  negotiability  of  the  draft  was  stopped  al- 
together, because  crossed  witli  a  particular  banker's  name. 
There  are  excellent  reasons  why  care  and  caution  should  be 
taken,  and  why  the  bankers  on  whom  it  is  drawn  should  re- 
quire the  check  to  come  through  the  proper  banker,  as 
aflfording  a  protection  against  fraud.  If  they  do  not,  they 
incur  a  liability  to  the  true  holder  of  the  check,  whoever  he 
may  be ;  but  they  do  not  incur  a  liability  to  the  person  who, 

(')  See  16  <fe  17  Vict.  c.  59,  s.  19. 
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having  lost  it  (after  he  has  indorsed  it),  ceases  to  be  true 
holder,  because  it  has  come  into  the  hands  of  a  person  who 
bona  fide  gave  value  for  it,  and  so  became  the  true  holder  of 
the  check ;  but  if  he  had  not  been  the  hona  fide  holder, 
though  he  did  give  full  value,  he  would  not  be  the  true 
holder,  and  then  the  banker  could  not  safely  pay  the  check 
through  anv  but  the  banker  named. 

I  think,  therefore,  that  the  defendants  are  entitled  to  judg- 
ment ;  it  will  in  effect  be,  that  although  they  may  have  been 
guilty  of  a  conversion,  the  plaintiff  cannot  recover,  because 
the  plaintiff  was  not  possessed  of  the  check. 

Field,  J.:  I  am  of  the  same  opinion.  It  was  said,  on 
behalf  of  the  plaintiff,  that  the  statute  has  created  a  duty  on 
the  part  of  tne  banker  not  to  pay  otherwise  than  to  the 
banker  whose  name  was  crossed  on  the  check.  There  is  no 
doubt,  I  think,  that  the  duty  was  so  created.  The  question 
still  remains  whether  it  was  a  duty  to  the  plaintiff  under  the 
circumstances  of  this  case.  Now  in  what  way  was  there 
that  duty  towards  the  plaintiff  ?  He,  at  the  time  the  check 
was  presented,  had  ceased  to  be  the  legal  holder  of  the  check. 
It  seems  to  be  quite  clear  that  the  statute  never  intended, 
any  more  than  the  old  custom  did,  to  restrain  the  negoti- 
ability of  the  check.  The  check  therefore  came  into  the 
hands  of  a  bona  fide  holder  for  value.  It  became  his  prop- 
erty. Therefore  it  seems  to  me  neither  upon  the  allegation 
of  breach  of  duty,  nor  on  a  count  in  trover,  is  the  plaintiff 
entitled  to  recover  against  the  defendants. 

Judgment  for  the  dtfeTidants. 

Attorney  for  plaintiff :  J.  Terry. 
Attorneys  for  defendants :  Lyne  &  Holman. 

This  case  was  affirmed  by  the  Court  One  who  bona  Me  takes  negotiable 

of  Appeal :  1  Q.  B.,  Div.  81,  to  appear  paper  for  yalae  before  due  obtains  a 

14  or  15  Eng.  Rep.    The  Question  was  valid  title  thereto  :  6  Eng.  Rep.,  119, 

whether  crossing  the  check,  destroyed  note;  9  Eng.  Rep.,  115,  note  ;  i2  Eng. 

its  negotiability.     Having  been  found  Rep.,  165,  note;  Daniels  on  Neg.  Inst., 

in  the  negative  the  remaining  question  630-652. 
18  well  settled. 
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[Law  Reports,  10  Queen's  Bench,  298.] 
May  8,  1875. 

♦Wright  v.  The  LoiraoN  and  North  Western  [298 
Eailwat  Company. 

Negligent — Masier    and   Servant — lAcenaee — Railway    Companyf   Duty    off    towardt 
Cuttomer  amxUng  RaiXway  Servants  in  delivering  hie  Goods. 

The  plaintiff  sent  a  heifer  (which  was  put  into  a  horse-box)  by  defendants'  railway 
to  P.  station.  On  the  arrival  of  the  train  at  the  station,  there  being  only  one  porter 
available  to  shunt  the  horse- box  to  the  siding  from  which  alone  the  heifer  could  be 
delivered  to  the  plaintiff,  he  was  allowed,  in  order  to  save  delay,  to  assist  in  shunt- 
ing the  horse-box,  and  while  he  was  so  assisting  he  was  run  against  and  injured  by  a 
train  which  was  negligently  allowed  to  come  out  of  the  siding.  There  was  evidence 
from  which  the  jury  might  find  that  the  plaintiff  was  assisting  in  the  shunting  with 
the  assent  of  the  station-master : 

ffeldf  that  the  plaintiff  was  not  a  mere  volunteer  assisting  the  defendants'  servants, 
but  was  on  the  defendants*  premises  with  their  consent  for  the  purpose  of  expediting 
the  delivery  of  his  heifer ;  and  the  defendants  were  therefore  liable  to  him  for  the 
negligence  of  their  servants,  according  to  the  principle  of  Solmea  v.  North  JSattem 
TSy.  Co.  (Law  Rep..  4  Ex.,  264;  Law  Rep.,  6  Ex.,  128). 

First  count,  that  the  plaintiff  had  to  take  delivery  of  a 
heiJfer  which  had  been  sent  in  a  box  or  truck  by  the  defen- 
dants' line  of  railway  to  their  station  at  Pennth,  and  the 
plaintiff  by  the  request  of  the  defendants,  and  by  their  per- 
mission, was  on  the  railway  assisting  in  the  removal  of  the 
box  or  truck  to  a  siding ;  tnat  the  defendants  so  negligently 
conducted  a  certain  engine  on  the  railway  that  it  came*  into 
collision  with  the  box,  and  the  plaintiff  was  knocked  down 
and  injured. 

Second  count,  that  the  defendants  acted  so  negligently  in 
the  management  of  an  engine,  horse-box,  and  trucks,  on  the 
defendants'  railway,  that  the  plaintiff,  who  was  by  the  per- 
mission of  the  defendants,  and  by,  their  invitation,  lawfully 
on  the  railway,  was  knocked  down  and  injured. 

Third  count,  that  in  consideration  that  plaintiff  at  request 
of  defendants  would  deliver  to  defendants  a  heifer  to  be 
safely  carried  by  them  from  Windermere  to  Penrith  for 
reward  to  the  defendants,  and  that  plaintiff  would  ac- 
company the  heifer  on  the  journey,  &nd  would  assist  in 
taking  delivery  of  the  heifer  at  renrith,  the  defendants 
promised  the  plaintiff  that  they  would  take  reasonable  care 
of  the  heifer  and  the  plaintiff  on  the  journey  and  until  they 
should  deliver  the  heifer  at  Penrith  to  the  plaintiff,  *yet  [29y 
the  defendants  were  guilty  of  negligence,  &c.,  as  in  the  other 
counts. 

Pleas :  1.  Not  guilty  to  first  and  second  counts. 
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2.  To  the  first  count,  that  plaintiff  was  not  assisting  in  the 
delivery  of  the  heifer  at  the  request  and  by  the  permission 
of  the  defendants. 

3  and  4.  To  the  third  count,  traversing  respectively  the 
promise  and  the  breach. 

Issue  joined. 

At  the  trial  before  Pollock,  B.,  at  the  Cumberland  Sum- 
mer Assizes,  1874,  it  appeared  that  the  plaintiff,  on  the  27th 
of  March,  1873,  sent  a  heifer  by  the  defendants'  railway  to 
the  Penrith  station.  On  the  arrival  of  the  train  at  that 
station  between  8  and  9  p.m.,  the  horse-box  into  which  the 
heifer  had  been  put  had  to  be  shunted  from  the  line  to  a 
siding  in  order  to  get  the  heifer  out.  The  station  is  a  small 
one,  and  there  was  only  one  porter  available  to  shunt  the 
horse-box,  and  the  plaintiff,  who  had  travelled  by  the  same 
train,  being  desirous  of  getting  his  heifer  without  delay, 
assisted  in  shunting  the  horse-box  to  the  siding,  from  wliich 
alone  the  heifer  could  be  delivered  to  him,  and  while  he  was 
doing  so  the  horse-box  was  run  into  by  a  train  which  had 
been  negligently  allowed  to  come  out  of  the  siding  ;  and  tlie 
horse-box  was  driven  against  the  plaintiff  and  injured  him. 
There  was  evidence  that  it  was  the  practice  at  the  Penritli 
station  for  persons  having  cattle,  &c.,  to  assist  in  the  shunt- 
ing of  the  trucks ;  and  there  was  also  some  evidence  that  on 
this  particular  occasion  the  station-master  had  assented  to 
the  plaintiff  taking  part  in  the  shunting.  The  defendants 
called  no  evidence. 

The  learned  judge  was  of  opinion  that  the  case  was  not 
governed  by  Degg  v.  Midland  By,  Co.  (*),  and  directed  a 
verdict  for  the  plaintiff,  the  only  question  left  to  the  jury, 
by  consent,  being  the  amount  of  damages,  which  tliey 
assessed  at  £1,629 ;  leave  being  reserved  to  move  to  enter  a 
nonsuit  or  a  verdict  for  the  defendants. 

A  rule -was  obtained  accordingly,  on  the  ground  that  the 
plaintiff  was  assisting  the  servants  of  the  defendants  and 
was  in  the  same  position  as  the  servants,  and  that  there  was 
300]  no  evidence  of  the  *negligence  of  any  person  for  whose 
negligence  the  defendants  were  under  the  circumstances 
liaMe. 

Herschell,  Q.C.,  showed  cause:  The  defendants  rely  on 
Degg  v.  Midland  Ry,  Co,  (*),  affirmed  in  the  Exchequer 
Chamber  by  Potter  v.  Faulkner  (*).  But  the  present  case  is 
distinguishable.  Erie,  C.J.,  in  delivering  judgment  in  that 
case,  says:  *'This  is  the  case  of  one  who  volunteers  to 
associate  himself  with  the  defendants'  servant  in  the  per- 

0)  1  II.  &  N.,  m  ;  26  L.  J.  (Ex.),  171.   {«)  1  B.  &  S.,  800,  806;  31  L.  J.  (Q.B.),SO. 
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formance  of  his  work,  and  that  without  the  consent  or  even 
the  knowledge  of  the  master.  Such  an  one  cannot  stand  in 
a  better  position  than  those  with  whom  he  associates  himself 
in  respect  of  their  master's  liability;  he  can  impose  no 
greater  obligation  upon  the  master  than  that  to  which  he 
was  subject  in  respect  of  a  servant  in  his  actual  employ." 

[Field,  J.:  Was  there  any  duty  here  on  the  part  of  the 
defendants  towards  the  plaintiff?] 

Yes.  They  admit  him  on  their  premises  for  the  purpose 
of  assisting  in  the  delivery  of  cattle  which  they  are  bound 
to  deliver  to  him.  Holmes  v.  North  Eastern  Ry.  Co.  (*) 
is  directly  in  point,  that  where  a  person  is  on  premises  of 
others,  with  their  assent,  engaged  in  a  transaction  of  com- 
mon interest  to  both  parties,  the  owners  of  the  premises  are 
liable  for  the  negligence  of  their  servants  in  tne  course  of 
the  transaction.  It  was  not  disputed  at  the  trial  that  there 
was  negligence  in  permitting  the  train  to  come  out  of  the 
siding. 

[CooKBUEN,  C.J.:  But  was  there  any  evidence  of  the 
defendants  having  assented  to  the  plaintiff's  taking  part  in 
the  shunting  ?] 

If  evidence  of  the  general  practice  at  the  Penrith  station 
was  not  sufficient,  there  was  evidence  from  which  the  jury 
miffht  well  have  foun^  that  the  station-master  was  aware  of 
and  assented  to  the  plaintiffs  taking  part  in  the  shunting. 

The  court  then  called  upon 

Aspinall,  Q.C.,  in  support  of  the  rule :  The  case  is  within 
the  decision  of  I)effg  v.  Midland  Ry.  Co,  (')  and  Potter  v. 
Faidkner  (").  In  Holmes  v.  North  Eastern  Ry,  Co,  (*)  both 
Bramwell  and  *Channell,  B.B.,  had  great  doubts  as  [301 
to  the  propriety  of  the  decision  (*).  There  was  no  evidence 
that  the  station-master  knew  what  the  plan  tiff  was  doing ; 
but  even  if  it  be  taken  that  the  station-master  assented,  that 
would  make  no  difference. 

CocKBURN,  C.J.:  The  rule  must  be  discharged.  There 
was  evidence  upon  which  the  jury  might  have  found,  and 
they  must  be  taken  to  have  found,  that  the  plaintiff  was 
assisting  in  the  shunting  of  the  horse-box  with  the  assent  of 
the  station-master,  that  is,  with  the  assent  of  the  company. 
The  plaintiff  was  therefore  not  a  mere  volunteer,  as  in  Degg 
V.  Midland  Ry,  Co,  (•),  but  was  on  the  railway  for  the  law- 
ful purpose  of  assisting  in  the  landing  of   his  goods,  with 

(0  Law  Rep.,  4  Ex.,  254.  (<)  Holmes  v.  NoHh  EoHtern  Ry.  Co.  was 

(■)  1  H.  <k  X.,  778 ;  26  L.  J.  (Ex.).  171.  affirmed  in  the  Exchequer  Chamber  :  see 

(»)  1  B.  &  S.,  8t)0,  806  ;  81  L.  J.  (Q.B.),  Law  Rep.,  6  Ex.,  128. 
80. 
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the  consent  of  the  company,  and  the  case  is  therefore  within 
the  decision  of  Holmes  v.  iforth  Edstern  Ry.  Co.  (*) 

Field,  J.:  I  am*of  the  same  opinion.  The  station-master 
was  the  agent  of  the  company  to  deliver  the  heifer,  and  was 
therefore  the  person  to  give  assent  on  behalf  the  company 
to  what  might  otherwise  nave  been  out  of  the  usual  course  ; 
and  the  case  is  therefore  within  the  decision  of  Holmes  v. 
Nc/rth  Eastern  Ry.  Co.  (*) 

RvZe  discharged. 

Attorneys  for  plaintiff :  Johnston  &  Harrison^  for  Harri- 
son &  Little^  Penrith. 
Attorney  for  defendants :  R.  F.  Roberts. 

(»)  Law  Rep.,  4  Ex..  254;  in  error.  Law  Rep.,  6  Ex.,  128. 

Wliere  one,  while   legitimately  en-        Otherwise  of  one  who,  withoat  any 

gaffed  in  unloading  his  goods  from  a  assignable  business,  is  standing  against 

railway   car,  was   negligently  injured  or  behind  a  stationary  car,  where  he 

by  an  engine  backing  against  the  car,  cannot  be  seen  by  those  operating  a 

held,  he  could  recover  for  the  injury  :  train,  which  is  backed  against  it :  Leheff 

Neu)9on  v.  N.  71,  eU,,  29  N.  Y.,  888  ;  v.   Hudson,  etc.,   4    Rob.,  204;    Van 

SUnwn  v.  Paine,  82  N.  Y.,  888  ;  lUi-  Schaaick  ▼.  Hudson  Biver  M.  M.  Co.,  43 

nois,  etc.,  v.  8hult2,  64  lUinois,  172 ;  N.  Y.,  527. 
JUinoie,  etc.,  ▼.  Hoffman,  67  lUinois, 
287. 


[Law  Reports,  10  Queen's  Bentsh,  802.] 
May  10,  1876. 

302]  *Crawley  v.  Price  and  Others. 

£Qeotmerd^LandU)rd  and  Tenant— Affreemeni  for  Lease,  ConetrucHon  of—Provieo  for 

Be-entry. 

By  an  a^eement  in  writing,  but  not  under  seal,  plaintiff  agreed  to  let  and  de- 
fendant to  hire  on  lease  for  twenty-one  years,  a  bouse,  <bc.,  on  the  following  terms  : 
The  rent  to  be  £56  per  annum ;  the  lease  to  commence  from  the  25th  of  March  next, 
and  to  contain  an  extract  of  the  covenants  in  the  original  lease  which  the  plaintiff  is 
bound  under;  that  the  proposed  lease  shall  not  be  sold,  parted  with,  or  any  portion 
of  the  property  underlet  without  the  consent  in  writing  of  the  plaintiff.  In  the 
original  lease  were  six  covenants  by  the  lessee,  with  a  proriso  for  re-entry  on  the 
breach  of  any  of  them ;  but  there  was  no  covenant  not  to  underlet  without  the  con- 
sent of  the  landlord.  Defendant  entered  and  paid  rent,  and  underlet  the  premises 
without  the  consent  of  plaintiff,  who  thereupon  brought  ejectment,  and  was  non- 
suited : 

He^,  that  the  nonsuit  was  right.  Defendant  held  as  tenant  from  year  to  year  on 
such  of  the  terms  of  the  agreement  as  were  applicable  to  that  tenancy.  The  agree- 
ment incorporated  the  six  covenants  in  the  original  lease,  and  the  proviso  for  re-entry 
on  the  breach  of  any  one  of  those  covenants ;  but  the  agreement  could  not  be  read 
OS  applying  the  proviso  for  re-entry  to  the  new  clause  as  to  not  underletting ;  and,  on 
the  authority  of  Shaw  v.  Coffin  (14  C.  B.  (N.S.),  872),  on  mere  words  of  agreement  a 
condition  could  not  be  created. 

Ejectment,  H.  Braun  being  admitted  to  defend  as  land- 
lord. 
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At  the  trial  before  Bramwell,  B.,  at  the  Surrey  Summer 
Assizes,  1874,  it  appeared  that  the  following  agreement  as  to 
the  premises  in  question  was  entered  into  between  the  plain- 
tiff and  Braun  :  '*  An  agreement  made  this  4th  June,  1867, 
between  Mr.  J;  Crawley,  on  the  one  part,  and  Mr.  H.  Braun 
on  the  other  part.  Crawley  hereby  agrees  to  let,  and  Braun 
hereby  agrees  to  hire,  on  lease  for  twenty-one  years,  all  that 
house,  garden,  and  meadow  belonging  to  Crawley,  and  now 
in  the  possession  of  Braun,  on  the  following  terms :  that  is 
to  say,  the  rent  to  be  £55  per  annum  clear  of  all  rates,  taxes, 
and  outgoings  whatever  (excepting  property  tax),  payable 
quarterly  ;  the  lease  to  commence  from  the  26th  of  March, 
1869,  and  to  contain  an  extract  of  the  covenants  mentioned 
in  the  original  lease  which  Crawley  is  bound  under,  and  to 
be  prepared  by  Mr.  J.  Chappie  at  the  expense  of  Braun ; 
that  the  proposed  lease  shall  not  be  sold,  parted  with,  or 
any  portion  of  the  property  underlet,  without  the  consent  in 
writing  of  Crawley ;  and,  further,  that  the  small  yard  at  the 
end  of  the  garden  be  given  *up  immediately  on  appli-  [303 
cation,  either  before  or  after  signing  the  agreement.  As 
witness  our  hands,  the  day  and  year  first  above  written." 
(Signed  hy  both  parties.) 

The  original  lease,  under  which  the  plaintiff  held  by 
assignment  was  an  indenture  of  the  13th  of  December,  1842, 
between  W.  A.  Bowyer  and  (Jeorge  Hayden,  for  seventy -five 
years,  at  a  yearly  rent  of  £28,  and  contained  six  covenants 
by  the  lessee :  1,  to  pay  the  rent ;  2,  to  keep  in  repair ;  3,  to 
bear  part  of  the  cost  of  keeping  a  road  in  repair ;  4,  to  in- 
sure ;  5,  not  to  erect  any  building ;  6,  not  to  carry  on  certain 
offensive  trades.  **  Provided  always  that  if  the  rent  shall 
be  unpaid  for  twenty-one  days  after  it  ought  to  be  paid,  or 
if  the  lessee,  his  executors,  &c.,  shall  not  in  all  things  well 
and  truly  observe  and  keep  all  and  singular  the  covenants 
and  agreements  on  his  part  to  be  observed,  then  and  in  any 
of  the  said  cases  it  shall  be  lawful  for  the  lessor,  his  heirs, 
&c.,  to  enter  upon  the  demised  premises,  and  the  same  to 
repossess  as  of  his  former  estate,  and  the  lessee  and  his 
tenants  thereout  to  remove,  this  indenture  notwithstanding." 

The  defendant  Braun  entered  under  the  agreement  of  1867, 
and  paid  rent,  and  afterwards  underlet  without  the  plaintiff's 
consent  in  writing ;  whereupon  this  ejectment  was  brought 
as  upon  a  forfeiture. 

The  learned  judge  nonsuited  the  plaintiff,  giving  leave  to 
move  to  enter  a  verdict  for  the  plaintiff. 

A  rule  was  obtained  accordingly,  on  the  ground  that,  on 
the  documents  and  evidence  adduced  at  the  trial,  the  plain- 
13  Eng.  Rep.  32 
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tiff  was  entitled  to  re-enter  on  the  premises  by  reason  of  the 
defendants  having  violated  the  stipulation  not  to  underlet 
contained  in  the  agreement  between  the  plaintiff  and  Braun. 

Francis  showed  cause  :  The  clause  in  the  agreement  be- 
tween the  plaintiff  and  Braun  not  to  underlet  without  con- 
sent in  writing  is  merely  an  agreement  and  cannot  create  a 
condition  so  as  to  give  a  right  of  re-entry  for  breach :  Shaw 
V.  Coffin  n,  in  which  Doe  v.  Wall  (")  is  distinguished,  on  the 
ground  tnat  the  word  '' condition"  was  there  used.  Sec- 
ondly, admitting  the  agreement  is  to  be  read  as  if  the  cove- 
304:]  nants  of  tne  original  lease  were  set  out  in  it,  *and  the 
proviso  for  re-entry  is  also  incorporated,  still,  as  there  is  no 
covenant  not  to  underlet,  the  proviso  will  not  apply ;  and 
the  agreement  cannot  be  read  so  as  to  make  the  proviso  for 
re-entry  extend  to  the  new  clause  not  to  underlet. 

Willis^  in  support  of  the  rule :  No  doubt  the  plaintiff 
cannot  maintain  the  first  point.  But  on  the  true  construc- 
tion of  this  agreement,  a  court  of  equity  would  direct  a  lease 
to  be  drawn  up  with  the  six  covenants  of  the  original  lease, 
and  a  seventh  as  to  not  underletting,  and  the  court  would 
make  the  proviso  for  re-entry  apply  to  all  the  seven  cove- 
nants. 

[Blackburn,  J.:  Possibly  if  the  defendant  had  applied 
to  a  court  of  equity  for  a  specific  performance  by  the  execu- 
tion of  the  lease  under  seal,  he  would  have  been  compelled 
to  accept  a  lease  in  the  form  suggested ;  but  that  is  not  the 
question  here.  The  question  is,  whether  on  the  agreement 
as  it  stands,  coupled  with  the  lease,  there  is  any  right  of  re- 
entry for  underletting  without  consent.] 

CocKBURN,  C.J. :  The  rule  must  be  discharged.  It  is  quite 
clear,  upon  the  agreement  itself,  taken  alone,  that  there  is 
no  right  of  re-entrjr;  and  Shaw  v.  Coffin  {')  is  an  express 
authority,  it  authority  were  wanting,  that  on  a  mere  agree- 
ment no  condition  for  re-entry  can  be  implied.  But  it  is  said 
on  behalf  of  the  plaintift',  that  the  terms  of  the  original  lease 
are  incorporated  into  the  aj^reement,  and  the  covenants  and 

froviso  for  re-entry  are  binding  on  the  defendant,  and  so  far 
agree.  But  then  it  is  said  further  that  the  proviso  for  re- 
entry would  attach  to  this  clause  as  to  not  underletting 
which  is  not  one  of  the  covenants  in  the  original  lease,  and 
is  therefore  matter  of  agreement  only,  but  which  would  be- 
come matter  of  covenant  when  the  lease  is  executed.  But  I 
think  that  the  proviso  cannot  be  made  to  apply  to  this 
clause,  which  is  not  contained  in  the  former  lease.  It  would 
be  a  very  forced  construction  so  to  read  the  agreement,  and 

0)  14  C.  B.  (N.S.),  872.  («)  8  B.  «t  C,  308. 
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would  in  effect  be  creating  a  condition  for  re-entry  on  mere 
words  of  agreement.  I  doubt  whether  a  court  of  equity 
would  interfere  in  the  way  my  Brother  Blackburn  seems  in- 
clined to  think  it  would ;  but  it  is  suflBicient  to'say  that  the 
plaintiff  has  not  made  out  his  right  of  re-entry,  and  was 
therefore  properly  nonsuited. 

*Blackburn,  J.:  I  am  of  the  same  opinion.  The  [305 
agreement  is  in  writing,  but  not  under  seal,  so  that  it  is  not 
a  demise,  but  only  an  agreement  to  grant  a  lease ;  however 
the  lessee  entered  under  it,  and  as  soon  as  he  paid  rent  he 
became  tenant  from  year  to  year  on  the  terjps  of  the  agree- 
ment, so  far  as  they  are  applicable  to  such  a  tenancy.  Now, 
part  of  the  terms  is  that  tne  premises  are  not  to  be  underlet 
without  the  consent  of  the  plaintiff :  and  Shaw  v.  Coffin  (*) 
is  conclusive  that  on  a  mere  agreement  a  proviso  for  re-entry 
cannot  be  created.  Then  it  is  said  that  tne  agreement  stipu- 
lates that  extracts  of  the  covenants  in  the  original  lease  are 
to  be  contained  in  the  lease.  There  are  six  covenants  in  the 
original  lease,  with  a  proviso  for  re-entry  on  the  breach  of 
any  of  them;  and  I  am  of  opinion  in  the  plaintiff's  favor 
thus  far,  that  I  think  the  proviso  would  be  incorporated  in 
the  agreement  as  to  those  six  covenants  ;  but  I  cannot  agree 
that  the  agreement  is  to  be  read  as  if  the  six  covenants  were 
in  it,  and  then  a  seventh  as  to  not  underletting,  and  then  the 
proviso  for  re-entry  on  the  breach  of  any  one  of  the  seven. 
It  may  well»be  that  if  the  plaintiff  had  given  a  notice  to  quit, 
and  the  aid  of  a  court  of  equity  had  oeen  invoked  by  the 
defendant,  that  the  court  of  equity  in  its  decree  would  have 
made  the  proviso  apply  to  all  the  covenants.  I  do  not  ex- 
press any  opinion  on  this  point ;  all  I  decide  is,  that  in  a 
court  of  law,  upon  the  agreement  and  facts  as  they  at 
present  stand,  tne  plaintiff  had  no  right  of  re-entry  on 
breach  of  the  agreement  not  to  underlet  without  his  consent 
in  writing.  To  hold  otherwise  would  in  effect  be  to  decide 
contrary  to  Shaw  v.  Coffin  (*). 

Mellor,  J.:  This  agreement  not  being  under  seal,  all  the 
matters  in  it  are  mere  matters  of  agreement,  and  no  condi- 
tion for  re-entry  would  be  created  by  it.  But  tlie  agree- 
ment says  that  extracts  from  the  covenants  in  the  original 
lease  shall  be  contained  in  it,  and  I  think  it  must  be  reason- 
ably interpreted,  in  the  way  my  Lord  and  my  Brother  Black- 
burn have  suggested,  that  the  old  covenants  and  the  proviso 
are  made  part  of  the  agreement.  But  this  new  stipulation 
as  to  not  underletting,  was  not  in  the  lease,  and  the  proviso 
for  re-entry  cannot  be  extended  to  it. 

(')  H  G.  B.  (N.S.),  372. 
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QuAiN,  J. :  I  confess  that  I  feel  considerable  diflSiculty  in 
306]  this  *case.  The  only  way  in  which  I  can  agree  with 
the  decision  of  the  rest  of  the  court  is  by  reading  the  agree- 
ment as  incorporating  the  covenants  in  the  original  lease, 
but  not  incorporating  the  proviso  for  re-entry ;  for  if  the 
proviso  were  introduced  into  the  agreement,  I  think  it  must 
apply  to  the  stipulation  as  to  not  underletting  as  well  as  to 
the  other  covenants.  But  looking  at  the  agreement  as  it 
stands  in  the  way  I  have  suggested,  I  agree  with  the  rest  of 
the  court  that  the  plaintiff  was  rigntly  nonsuited. 

^  Rule  discharged. 

Attorneys  for  plaintiff :  Chappell  &  Wilson. 
Attorneys  for  defendant :  Scott  &  Sons. 

See  12  Eng.  Bep.,  416  note. 


[Law  Reports,  10  Queen's  Bench,  806.] 
AprU  27,  1876. 

Terry  v.  The  Brighton  Aquarium  CoMPAmr. 

FrofanaHon  of  the  Lorct9-day  or  8unday-^2l  Geo.  8,  e.  49,  ».  1— "P(&k»  of  .Entertain- 
ment or  AmuaemetU" 

The  defendants,  a  company  incorporated  by  an  act  of  Parliament,  are  the  owners 
of  the  Brighton  Aquarium,  a  building  which  consists  of  chambers  below  the  level  of 
the  ground,  and  a  terrace  above.  The  chief  part  is  used  as  an  aquarium,  filled  with 
glass  tanks  for  the  exhibition  of  marine  fish  and  animals.  There  is  also  a  reading- 
room,  with  newspapers,  and  a  restaurant  and  dining-hall,  and  conservatories.  The 
whole  is  open  to  the  public  on  Sunday  on  the  payment  of  Qd.  each  person.  A  band 
plays  sacred  music  on  the  evenings  of  Sunday,  and  programmes  are  issued,  stating 
what  music  the  band  will  play,  and  at  what  time  the  ii^h  will  be  fed.  An  action 
having  been  br6ught  against  the  defendants  to  recover  a  penalty  under  21  Geo.  8, 
c.  49,  s.  1,  for  keeping  open  a  place  of  entertainment  and  amusement  on  the  Lord*8- 
day  or  Sunday: 

Meld,  that  the  aquarium,  imder  the  above  circumstances,  was  a  place  of  entertain- 
ment and  amusement  within  the  statute. 

Case  stated  by  consent  without  pleadings. 

The  action  is  brought  to  fbcover  a  penalty  of  £200,  alleged 
to  have  been  incurred  by  the  defendants  under  21  Geo.  3, 
c.  49,  s.  1  ('),  on  Sunday,  the  6th  of  September,  1874. 

(')  21  Geo.  8,  c.  49:  and  at  other  houses,   rooms,  or  places, 

"  An  Act  for  preventing  certain  Abuses  within  the  said  cities,  or  in  the  neighbor- 

and    Profanations     on     the    Lord's-day,  hood  thereof,  under  pretence  of  inquiring 

called  Sunday."  into  religious  doctrines,  and  explaining 

"Whereas   certain   houses,   rooms,   or  texts   of   Holy   Scripture,   debates   have 

places,   within   the  cities  of   London  or  frequently  been  held  on  the  evening  of 

Westminster,    or    in    the    neighborhood  the  Lord's  day,  concerning   divers  texts 

thereof,    have    of    late    frequently   been  of  Holy  Scripture,  by  persons  unlearned 

opened     for     public     entertainment     or  and  incompetent  to  explain  the  same  to 

amusement    u])on    the    evening    of    tlie  the  corruption  of  good  morals,  and  to  the 

Lord's-day,    commonly    called    Sundiiy ;  great    encouragement   of   irreligion   and 
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*The  defendants  are  a  company  incorporated  by  the  [307 
Brighton  Aquarium  and  Improvements  Act,  1869  (32  &  33 
Vict.  c.  Ixxxviii),  and  have  constructed  a  lar^e  building  at 
Brighton,  called  the  Brighton  Aquarium,  which  they  have 
always  kept  until  the  present  time  nnder  their  own  manage- 
ment and  control. 

This  building  consists  of  a  range  of  chambers  below  the 
level  of  the  ground  approached  by  a  flight  of  steps.  There 
is  also  a  terrace  bordered  with  a  garden  laid  out  above  the 
chambers.  The  chief  part  of  the  building  is  nsed  as  an 
aquarium,  fitted  with  gfass  tanks  for  the  exhibition  of 
marine  fish  and  animals.  There  is  also  an  entrance-hall, 
which  is  used  as  a  museum  and  a  reading-room.  A  restau- 
rant and  dining-hall  adjoin  the  entrance-nail,  and  there  are 
other  parts  of  the  building  fitted  up  as  conservatories,  with 
artificial  grottos,  rockwork  and  cascades.  On  the  terrace,* 
which  is  supplied  with  seats  and  refreshment  tables,  there 
is  a  cafe. 

The  building,  and  terrace,  and  garden  are  open  to  the 
public  every  &j  in  the  week,  payment  for  admission  being 
made  at  the  *entrance.  The  cnarge  for  admission  on  [308 
all  days,  except  Sunday  and  Monday  and  the  evenings  of 
other  days,  is  1^.,  the  hours  of  admission  in  the  months  of  ^ 
August  and  September,  1874,  being  from  10  a.m.  to  10  p.m. 
daily.  In  October,  November  and  December,  1874,  the 
hours  of  admission  have  been  from  10  a.m.  to  10  p.m.  on 
week  days,  and  11.30  a.m.  to  9.30  p.m.  on  Sundays.  The 
charge  for  admission  throughout  Sunday  and  Monday,  and 
after  seven  o'clock  on  the  evenings  of  the  other  days  is  6d. 

At  half -past  seven  o'clock  every  Sunday  evening  a  band 
of  sixteen  performers  plays  a  selection  of  sacred  music  in 
the  interior  of  the  building. 

profaneaeas;  be  it  enacted  by,  (&c.,  that  houses;    and    the    person   managing  or 

from  and  after  the  passing  of  this  present  conducting  such  entertainment  or  amuse- 

Bct,  any   house,    room,   or    other    place  ment  on   the  Lord's-day,   or   actiing  as 

which  shall  be  opened  or  used  for  public  maftter    of    the    ceremonies    there,    or 

entertainment  or  amusement,  or  for  pub-  as  moderator,  president,  or  chairman  of 

licly  debating  on  any  subject  whatsoever,  any  such  meetins^  for  public  debate  on 

upon  any  part  of  the  Lord's-day  called  the  Lord's-day,  shall  likewise,  for  every 

Sunday,  and  to  which  persons  shall  be  such  offence,  forfeit  the  sum  of  £100  to 


admitted  by  the  payment  of  money,  or  such  person  as  will  sue  for  the  same ;  and 
by  tickets  sold  for  money,  shall  be  every  doorkeeper,  servant,  or  other  per- 
deemed    a    disorderly    house    or  place;    son,  who  shall  collect  or  receive  money 


3epcr  of  such  house,  room,  or    or   tickets  from  persons   assembling  at 
place  shall  forfeit  the  sum  of  £200  for    such  house,  room,  or  place  on  the  Lord'a- 


every  day  that  such  house,  room,  or  place  day,  or  who  shall  deliver  out  tickets  for 
shall  be  opened  or  used  as  aforesaid  on  admitting  persons  to  such  house,  room,  or 
the  Lord'sniay,  to  such  person  as  will  sue    place  on  ihe  Lord's-day,  shall  also  forfeit 


shall  be  opened  or  used  as  aforesaid  on  admitting  persons  to  such  house,  room,  or 
the  Lord'sniay,  to  such  person  as  will  sue  place  on  ihe  Lord's-day,  shall  also  forfeit 
for  the  same,  and  be  otherwise  punishable    the  sum  of  £50  to  such  persorns  as  will 


I  the  law  directs  in  cases  of  disorderly    sue  for  the  same." 
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The  fish  and  other  animals  in  the  aquarium  are  publicly- 
fed  at  certain  stated  hours  of  the  day. 

Programmes  are  published  weefcly  by  the  defendants, 
showing  the  music  to  be  performed  on  each  Sunday,  and 
the  times  at  which  the  feeding  of  the  fish  and  animals  will 
take  j)lace.  These  programmes  also  state  the  different 
attractions  and  objects  of  interest  exhibited  to  the  public 
in  the  interior  of  the  building.  These  programmes  are  sold 
on  Sundays,  as  well  as  on  other  days,  inside  the  building. 

Catalogues  and  guide-books  de^scribing  the  fish  and  other 
animals  in  the  aquarium,  are  also  sold  on  Sundays  in  the 
building. 

The  restaurants  and  caf6,  within  and  connected  with  the 
buildins,  are  open  to  the  rest  of  the  aquarium  on  Sunday, 
and  refreshments  of  all  kinds,  including  wines  and  spirits, 
are  sold  to  all  visitors  during  the  hours  allowed  by  law,  and 
in  the  intervals  to  all  who  produce  railway  tickets  as  evi- 
•  dence  of  their  being  travellers. 

Among  the  attractions  and  objects  of  interest  provided  in 
the  building  for  the  amusement  and  entertainment  of  visitors, 
besides  the  tanks  and  their  contents,  are  newspapers,  micro- 
scopes illuminated  to  allow  of  the  examination  of  objects, 
the  model  of  a  yacht,  the  skeleton  of  a  seal,  a  stuflfed 
sturgeon,  the  cast  shell  of  a  crayfish,  several  statues,  and 
fourteen  glass  vases  on  stands  containing  sea-horses,  tube- 
worms  and  anemones,  &c. 

The  number  of  persons  employed  by  the  company  in  and 
about  the  building  on  Sundays,  including  bandsmen  and 
attendants  of  all  descriptions,  amounts  to  twenty-seven. 
309]  There  are  also  various  *cooks,  waiters  and  other  atten- 
dants employed  by  the  contractor  of  the  refreshment  depart- 
ment. 

Advertisements  have  from  time  to  time  appeared  in  the 
London  papers,  announcing  that  the  aquarium  is  open  daily, 
and  notices  have  likewise^Been  exhibited  outside  the  build- 
ing, specifying  the  hours  and  prices  of  admission  for  Sunday 
and  the  other  days  of  the  week. 

A  great  number  of  people  visit  the  aquarium  every  Sun- 
day, especially  at  the  time  of  the  musical  performance,  and 
the  restaurant  and  cafe  are  in  much  request,  and  the  defen- 
dants have  made  considerable  pecuniary  profits  from  the 
admission  of  the  visitors. 

On  Sunday,  the  6th  of  September,  1874,  the  aquarium  was 
opened  to  the  public  on  payment,  as  on  other  Sundays,  at 
the  hours  and  in  the  manner  stated  in  the  preceding  para- 
graplis  of  the  case. 
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The  question  for  the  opinion  of  the  court  is  whether,  under 
the  circumstances  above  stated,  the  Brighton  Aquarium,  or 
any  part  thereof,  was  opened  or  used  for  public  entertain- 
ment or  amusement  on  any  part  of  the  Lord's-day  contrary 
to  21  Geo.  B,  c.  49,  s.  1. 

H.  S,  Glffard,  Q.C.  (with  him  B6sanquet\  for  the  plain- 
tiflf :  The  aquarium  with  its  various  objects  of  interest  and 
amusement,  and  with  its  restaurant,  &c.,  is  clearly  a  place 
of  entertainment  and  amusement  within  s.  1  of  21  Geo.  3, 
c.  49.  The  only  late  case  on  the  subject  is  Baxter  v. 
LangleyQ)\  but  that  was  a  very  different  case  from  the 
present. 

[Field,  J.,  referred  to  Maries  v.  Benjamin  (*).]  • 

Manisty^  Q.C.  (with  him  McMillan)^  for  the  defendants : 
It  is  well  known  tnat  the  statute  was  passed  in  consequence 
of  the  Lord  George  Gordon  riots,  and  the  preamble  shows 
what  kind  of  entertainment  and  amusement  was  aimed  at. 

[Blackburn,  J.:  It  has  been  decided  over  and  over  again 
that  the  preamble  of  a  statute  cannot  cut  down  the  general 
words  of  the  enacting  part.] 

The  Court  (Blackburn  and  Field,  JJ.),  regretting  to  be 
obliged  *to  do  so,  held  it  impossible  to  say  tnat  the  [310 
a<juarium  was  not  a  place  of  entertainment  and  amusement 
within  the  statute. 

Judgment  for  the  plaintiff  ('). 

Attorneys  for  plaintiff :    Bridges^  Sawtell  &  Co, 

Attorneys  for  defendants :    Benham  <6  TiiideU. 

0)  Law  Rep.,  4  C.  P.,  21.  Co.,   Law  Rep.,   10  Ex.,   291;  14  Eng. 

(«)  5  M.  A  W.,  666.  Rep., . 

•  {*)  See  Warner  v.  Brighton  Aquarium 


[Law  Reports,  10  Queen's  Bench,  810.] 
May  8,  1876. 

The  Queen,   on.  the  Prosecution  of  John  Spurway  v. 
Venn  and  Another. 

Copyhold — Guttom  of  Manor — Lord  having  mdy  a  temporary  Ealaie — Qialifed  Right 

to  grant  Revereion. 

The  manor  of  M.  was  appendant  to  a  rectory,  and  by  the  custom  of  the  manor  the 
tenements  might  be  granted  for  lives  in  possession  and  in  reversion ;  by  one  of  the 
customs  it  was  declared  that,  *'  if  any  man  have  taken  a  reversion,  and  the  \prd  die 
that  planted  the  same,  and  the  said  reversion  being  out  of  possession,  the  next  lord 
may  lawfiillr  set  again"  : 

ileld,  that  the  meaning  of  the  custom  was,  that  where  a  reversion  happens  not  to 
have  come  into  possession  at  the  time  of  the  death  of  the  lord  granting  it,  the  suc- 
ceeding lord  may  treat  the  reversion  as  a  nullity  and  lease  again,  and  that  such 
custom  was  not  unreasonable. 
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Special  case  stated  by  order  of  the  court  after  a  writ  of 
mandamus  issued. 

1.  The  manor  of  Manley  is  situate  in  the  parish  of  Tiver- 
ton, in  the  county  of  Devon,  and  is  appendant  to  the  rectory 
of  the  portion  of  Clare  in  the  same  parish,  the  whole  parish 
of  Tiverton  containing  four  rectories  or  portions. 

2.  In  1785  the  Rev.  Henry  Land  was  rector  of  the  parish 
of  Clare,  and  as  such  was  lord  of  the  manor  of  Manley. 

3.  At  a  court  held  on  the  13th  of  May,  1785,  upon*  the 
surrender  of  T.  M.  Marshall  (the  then  tenant  of  the  two 
several  messuages  and  tenements  hereinafter  mentioned), 
T.  M.  Marshall  and  Henry  Land  and  John  Land,  sons  of 
th«  Rev.  Henry  Land,  tooK  of  the  lord  of  the  manor  the 
two  several  and  respective  messuages  and  tenements  called 
**Hukeleys"  and  "Prowses,"  parcels  of  the  manor  by 
separate  admissions,  to  hold  to  tnem  successively  for  their 
311]  lives  *and  the  life  of  the  longest  liver  of  them,  accord- 
ing to  the  custom  of  the  manor,  by  the  rents  therefor  due 
and  of  right  accustomed. 

4.  In  or  about  1794,  T.  M.  Marshall  died,  leaving  his 
widow,  Letitia  Marshall,  who,  as  such  widow  was,  down  to 
the  time  of  her  death,  in  1844,  entitled  to  the  possession  of 
the  two  messuages  and  tenements  according  to  the  custom 
of  the  manor.  i 

6.  In  1794,  Henry  Land,  son  of  the  Rev.  Henry  Land, 
died. 

6.  In  1813,  the  Rev.  William  Spurway  was  rector  of  the 
portion  of  Clare  and  lord  of  the  manor  of  Manley,  and  at  a 
court  held  in  and  for  the  manor  on  the  6th  of  March,  1813, 
Peter  Pasmore  was  admitted  tenant  of  and  to  the  reversion 
of  all  that  messuage  and  tenement  called  Hukeleys,  parcel 
of  the  manor,  to  hold  unto  Peter  Pasmore  and  his  assigns, 
for  and  during  the  natural  life  of  John  Monday,  son  of  Ann, 
the  wife  of  Peter  Pasmore,  according  to  the  custom  of  the 
manor,  from  and  immediately  after  the  deaths,  surrenders, 
forfeitures  or  other  determinations  of  the  estate  and  interest 
then  therein,  for  the  lives  of  Letitia  Marshall,  widow,  and 
John  Land,  under  certain  yearly  rents  and  an  heriot.  The 
consideration  paid  by  Peter  Pasmore  was  £200. 

7.  At  the  same  court,  in  consideration  of  the  sum  of  £50 
then  paid  to  the  Rev.  William  Spurway  by  Peter  Pasmore, 
he,  Peter  Pasmore,  was  admitted  in  the  same  terms  as  in 
the  last  paragraph  mentioned  tenant  of  and  to  the^reversion 
of  the  messuage  and  tenement  called  Prowses,  parcel  of  the 
manor. 

8.  At  a  court  held  on  the  14th  of  February,  1817,  the  Rev. 
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William  Spurway,  lord  of  the  manor  of  Manley,  admitted 
his  son,  the  Rev.  John  Spurway  (the  prosecutor  of  this  man- 
damus), tenant  of  and  to  the  reversion  of  the  tenement  called 
Hukeleys,  to  hold  unto  John  Spurway  and  his  assigns  for 
and  during  the  natural  life  of  him,  John  Spurway,  accord- 
ing to  the  custom  of  the  manor,  from  and  immediately  after 
the  death,  surrenders,  forfeitures,  or  other  determination  of 
the  estate  and  interest  then  therein,  for  the  lives  of  Letitia 
Marshall,  widow,  John  Land,  and  John  Monday,  under  a 
yearly  rent  and  an  heriot  when  it  should  happen. 

9.  At  the  same  court  the  Rev.  William  Spurway  granted 
the  reversion  of  the  tenement  called  Prowses  to  his  son,  the 
said  Rev.  John  Spurway,  for  the  life  of  John  Spurway,  by 
a  grant  in  similar  terms  to  the  grant  of  Hukeleys,  mentioned 
in  the  last  paragraph  *under  the  rent  of  4^.  8d.  and  an  [312 
heriot  when  it  should  happen,  &c.,  and  the  Rev.  John  Spur- 
way was  duly  admitted  tenant. 

10.  In  182o,  John  Land,  one  of  the  liveff  mentioned  in  the 
grant  of  the  13th  May,  1785,  died,  and  thereupon,  at  a  court 
held  on  the  12th  of  July,  1826,  the  Rev.  John  Spurway  was 
admitted  tenant  of  and  to  the  reversion  of  Hukeleys,  to  hold 
unto  John  Spurway  and  his  assigns  for  and  during  the  natu- 
ral life  of  William  Spurway,  son  of  John  Spurway,  accord- 
ing to  the  custom  of  the  manor,  from  and  immediately  after 
the  death,  surrender,  forfeiture,  or  other  determination  of 
the  estate  and  interest  therein,  for  the  lives  of  Letitia  Mar- 
shall, widow,  John  Monday,  and  John  Spurway,  under  cer- 
tain yearly  rents  and  an  heriot. 

11.  At  the  same  court  the  Rev.  William  Spurway  granted 
the  reversion  of  the  tenement  called  Prowses  to  the  Rev. 
John  Spurway  for  the  life  of  William  Spurway  (son  of  the 
Rev.  John  Spurway),  on  terms  similar  to  the  grant  of  Huke- 
leys, under  the  rent  of  4^.  8d.  and  an  heriot  when  it  should 
happen,  &c. ;  and  the  Rev.  John  Spurway  was  duly  admitted 
tenant. 

12.  In  1837,  the  Rev.  William  Spurway,  lord  of  the  manor 
of  Manley,  died,  and  the  Rev.  John  Daniel  Lloyd  having 
been  dulv  presented  and  inducted  to  the  rectory  of  the  por- 
tion of  Clare,  became  thereby  lord  of  the  manor  of  Manley. 

13.  In  1844,  Letitia  Marshall,  widow  of  T.  M.  Marshall, 
died,  having  been  from  the  death  of  T.  M.  Marshall,  in  1794, 
until  her  death,  in  the  receipt  of  the  rents  and  profits  of 
Hukeleys  and  Prowses  respectively. 

14.  Upon  the  death  of  Letitia  Marshall,  widow,  in  1844, 
Peter  Pasmore  (who  had  long  been  in  occupation  of  the 
tenements  called  Hukeleys    and    Prowses  respectively  a 

13  Eng.  Rep.  33 
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tenant  to  Letitia  Marshall)  continaed  in  jiossession  of  the 
same  until  his  death,  in  April,  1&16,  claiming  to  do  so  in  his 
own  right,  as  being  entitled  to  the  tenements  for  the  life  of 
John  Monday  under  the  several  grants  and  admissions  re- 
ferred to  in  paragraphs  6  and  7.  Peter  Pasmore's  claim  to 
the  tenements  was,  however,  disputed  by  the  Bev.  John 
Daniel  Lloyd,  the  then  lord  of  the  manor,  and  a  claim  by 
Peter  Pasmore  to  surrender  his  alleged  interest  in  the  tene- 
ments in  favor  of  John  Monday  was  the  subject  of  litigation 
between  John  Daniel  Lloyd  and  Peter  Pasmore  at  the  time 
of  the  death  of  the  latter. 

3131  *15.  On  the  death  of  Peter  Pasmore,  in  April,  l&i6, 
the  Kev.  John  Daniel  Lloyd,  then  rector,  of  dare  and  lord 
of  the  manor  of  Manley,  bronght  an  action  of  ejectment 
a^inst  John  Monday,  who  claimed  to  be  entitled  to  posses- 
sion of  the  tenements  called  Hukeleys  and  Prowses  respect- 
ively under  Peter  Pasmore,  and  having  recovered  possession 
of  the  tenements  respectively  under  the  award  of  Mr.  Ser- 

3'eant  Kinglake,  to  whom  the  action  of  ejectment  was  referred, 
Fohn  Daniel  Lloyd,  as  lord  of  the  manor  of  Manley,  on  or 
aboat  the  19th  of  July,  1849,  granted  the  tenements  respect- 
ively, by  sei)arate  admissions,  to  Nathaniel  Helling  Lloyd, 
John  Hellings  Lloyd  and  Thomas  Hellings  Lloyd,  sons  of 
John  Daniel  liloyd,  to  hold  the  tenements  to  Nathaniel  Hel- 
lings Lloyd,  John  Hellings  Lloyd  and  Thomas  Hellings 
Lloyd,  for  their  lives  and  the  life  of  the  longest  liver  of  them, 
under  a  certain  yearly  rent  and  an  heriot,  and  by  and  under 
all  other  burthens,  customs,  and  services  therefor  due  and 
of  right  accustomed. 

16.  Prom  1849  until  the  5th  of  July,  1873,  when  John  Hel- 
lings Lloyd  (who  survived  Nathaniel  Hellings  Lloyd  and 
Tliomas  Hellings  Lloyd),  died,  John  Hellings  Lloyd,  Na- 
thaniel Hellings  Lloyd,  and  Thomas  Hellings  Lloyd,  con- 
tinued legal  owners  on  the  rolls  of  Hukeleys  and  Prowses 
respectively,  under  the  two  several  grants  mentioned  in  par- 
agraph 15. 

17.  In  1868,  the  Rev.  John  Daniel  Lloyd  died,  and  there- 
upon the  Rev.  Henry  Abraham  Gilbert  was  duly  presented 
and  inducted  to  the  rectory  of  the  portion  of  Clare,  in  the 
parish  of  Tiverton,  and  thereby  became  lord  of  the  manor  of 
Manley. 

18.  In  1870,  the  Rev.  Henry  Abraham  Gilbert  died,  and 
thereupon  the  Rev.  Henry  Venn  (one  of  the  defendants  in 
this  case)  was  duly  presented  and  inducted  to  the  rectory  of 
the  portion  of  Clare,  and  thereby  became  lord  of  the  manor 
of   Slanley  appendant   to   the  rectory,  and   he  appointed 
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Charles  Marshall  Hole  (the  other  defendant  in  this  case)  the 
stewatd  of  the  manor. 

19.  John  Monday,  mentioned  in  the  grant  to  Peter  Pasmore 
in  1813,  died  in  October,  1872,  and  thereupon  the  Rev.  John 
Spurway  (the  prosecutor  of  this  mandamus),  who,  as  the 
grantee  next  in  reversion  to  Peter  Pasmore  and  John  Mon- 
day, claimed  the  tenements  for  his  own  life  under  the  grant 
of  1817,  and  for  the  life  of  William  Spurway,  his  son,  under 
the  grant  of  1826,  ^tendered  to  Rev.  Henry  Venn,  lord  [314 
of  the  manor,  and  to  Charles  Marshall  Hole,  his  steward,  and 
required  them  to  enroll  a  surrender  of  the  tenements,  offering 
at  the  same  time  to  pay  all  customary  fines,  fees  and  rents, 
and  to  do  all  acts  necessary  to  entitle  William  Spurway  to 
be  admitted  tenant  of  the  tenements  for  the  life  of  him,  Wil- 
liam Spurway.  This  surrender  was  accompanied  by  a  ten- 
der of  all  customary  fines,  &c. 

21.  A  surrender  in  the  like  form  was  tendered  at  the  same 
time  in  respect  of  the  tenement  called  Prowses,  accompanied 
by  a  tender  of  all  customary  fines,  &c. 

22.  The  Rev.  Henry  Venn  and  Charles  Marshall  Hole  re- 
fused to  accept  the  surrender  so  tendered  of  the  estate  and 
interest  of  the  Rev.  John  Spurway  in  the  tenements  to  the 
use  of  William  Spurway  his  son,  and  to  admit  William  Spur- 
way to  the  same,  on  the  ground  that  the  several  grants  in 
reversion  to  John  Spurway  in  1817  and  1826  preferred  to  in 
paragraphs  8,  V  and  10  of  this  case)  became  void  as  not  hav- 
ing come  into  possession  during  the  life  of  the  Rev.  William 
Spurway,  the  lord  of  the  manor  who  granted  them,  and  the 
next  lord  of  the  manor,  John  Daniel  Lloyd,  having  (as  is 
contended)  avoided  the  reversionary  grants  of  John  Spur- 
way by  granting,  in  1849,  the  two  tenements  to  his  sons  as 
mentioned  in  paragraph  15. 

23.  All  the  court  rolls  and  court  books  of  the  manor  of 
Manley  prior  to  1872  have  been  lost,  but  the  following  is  a 
copy  of  the  customs  of  the  manor  presented  at  a  court  there 
liolden  on  the  26th  of  September,  1699 : 

''First,  If  anv  tenant  die  in  possession,  his  best  beast  is 
due  to  the  lord,  and  if  any  tenant  die  in  reversion,  being 
possessed  of  so  much  ground  as  will  find  a  beast,  and  hav- 
ing also  a  beast  of  his  own  upon  the  same  at  his  death,  it  is 
the  lord's. 

"  Second,  Our  custom  is,  their  wives  to  have  their  widows' 
estate. 

"  Third,  Our  rents  are  to  be  paid  at  two  feasts  of  the  year, 
viz.,  one  half  at  Michaelmas  and  the  other  at  the  Annuncia- 
tion of  Our  Lady. 
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''Fourth,  Our  custom  is,  at  the  change  of  a  lord,  to  be  re- 
turned by  a  penny. 

"Fifth,  If  any  man  have  taken  a  reversion,  and  the  lord 
die  that  granted  the  same,  and  the  said  reversion  being  out 
315]  of  possession,  *the  next  lord  may  lawfully  set  again. 
But  the  lord  may  grant  three  lives  in  reversion  of  a  widow 
as  if  it  were  in  hand,  though  not  after  any  life  named  upon 
the  copy  without  a  surrender." 

[Sixth,  seventh,  and  eighth,  referred  to  botes,  &c.] 

"  Ninth,  Our  custom  is,  that  but  two  lives  in  reversion  are 
to  be  and  to  enjoy  the  same,  either  jointly  or  separately,  as 
the  grant  or  copy  is  made." 

24.  No  instance  is  to  be  found  on  the  court  rolls  now  ex- 
tant of  an  estate  having  been  granted  in  any  of  the  tene- 
ments of  the  manor  to  a  tenant  and  his  assigns,  either 
during  his  own  life  or  during  the  life  of  any  other  person, 
earlier  than  the  reversionary  grant  made  by  the  said  Rev. 
William  Spurway  to  Peter  tasmore  as  mentioned  in  para- 
graphs 6  and  7. 

25.  No  instance  prior  to  the  grant  by  the  Rev.  John  D. 
Lloyd,  mentioned  in  paragraph  16,  is  to  be  found  on  the  court 
rolls  now  extant  of  a  reversionary  estate  in  any  of  the  tene- 
ments of  the  manor  having  been  determined  by  the  death  of 
the  lord  who  granted  the  same,  or  bv  the  induction  of  a  new 
lord  to  the  rectory  of  the  portion  of  Clare  to  which  the  said 
manor  is  appendant. 

The  question  for  the  opinion  of  the  court  is,  whether,  un- 
der the  circumstances  mentioned,  the  Rev.  John  Spurway 
is  entitled  to  surrender  his  reversionary  estate  and  interest 
of  and  in  the  tenements  respectively  called  Hukelej^s  and 
Prowses  to  the  use  of  his  son  William  Spurway  for  nis  life, 
and  to  call  upon  the  lord  of  the  manor  and  his  steward  to 
accept  such  surrender,  and  to  admit  the  said  William  Spur- 
way accordingly. 

PiTider,  for  the  prosecutor :  The  question  is,  whether  the 
defendant,  the  present  lord  of  the  manor,  can  avoid  the 
grants  of  1817  and  1826  by  reason  of  the  reversions  not  hav- 
ing come  into  possession  during  the  life  of  the  lord  who 
granted  them.  If  he  cannot  avoid  those  grants,  the  prose- 
cutor is  entitled  to  surrender  his  reversionary  estate  and  to 
call  upon  the  lord  to  accept  the  surrender.  The  question 
depenas  on  the  construction  of  the  6th  custom,  set  out  in 
para^mph  23.  Its  meaning  is  that  if  a  lord  of  the  manor, 
who  haa  granted  one  reversion  expectant  upon  a  life  estate 
in  possession,  died  during  the  continuance  of  the  life  in 
possession,  the  next  lord  who  succeeded  him  might  add  a 
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further  iife  in  *rever8ion  to  that  which  had  been  pre-  [316 
viously  granted  by  the  deceased  lord.  This  construction  of 
the  6th  custom  is  entirely  in  accordance  with  the  9th  custom, 
which  allows  two  lives  in  reversion  to  be  in  existence  at  the 
same  time,  and  is  inserted  amongst  the  customs  for  the  pur- 
pose of  obviating  any  doubt  which  might  otherwise  exist,  as 
to  whether  the  succeeding  lord  did  not  possess  the  same 
privilege  of  filling  up  the  second  life  which  the  previous  lord 
in  his  lifetime  admittedly  possessed.  Any  other  construc- 
tion than  that  now  contended  for,  would  render  the  6th  cus- 
tom at  variance  with  the  general  rule  applicable  to  such  a 
case,  since  it  clearly  appears  by  the  authorities  that  the 
grant  would  be  good,  though  the  reversion  did  not  fall  into 
possession  during  the  estate  of  the  lord  who  made  the  grant: 
Gay  V.  Kay  Q) ;  Clarke  v.  Pennif  other  (") ;  ^eg.  v.  Strick- 
land (").  The  other  side  vnll  conteiid  that  the  construction 
of  the  6th  custom  is  that,  if  the  lord  who  grants  a  reversion 
die,  and  the  reversion  has  not  come  into  possession,  the  new 
lord  may  lease  again  and  avoid  the  reversion  ;  such  a  con- 
struction would  make  the  custom  unreasonable,  according  to 
the  definition  of  unreasonable  customs  given  in  Gilbert  on 
Tenures,  p.  326. 

Mtzjames  Stephen^  Q.C.  {Forbes  with  him),  for  the  de- 
fendants :  The  defendants  acted  legally  in  refusing  to  ac- 
cept the  surrender  of  John  Spurway  and  admit  W.  Spurway 
as  tenant:  The  reversions  under  the  grants  of  1817  and 
1826,  not  having  come  into  possession  during  the  life  of  the 
lord  who  granted  them,  became  void.-  The  customs  of  this 
manor  are  no  doubt  drawn  in  an  inartificial  manner.  The 
last  sentence  in  the  6th  custom,  "but  the  lord  may  grant 
three  lives  in  reversion  of  a  widow,"  has  no  meaning  as  it 
stands.  The  order  in  which  the  customs  are  draw  up  should 
be  rearranged.  The  9th,  the  2d,  and  the  6th,  apply  to  the 
present  case,  and  must  be  read  thus:  "Our  custom  is  that 
out  two  lives  in  reversion  are  to  be  and  to  enjoy  the  same, 
either  jointly  or  separately,  as  the  grant  or  copy  is  made ; 
our  wives  to  have  their  widows'  estate ;  but  the  lord  may 

ffrant  three  lives  in  reversion  of  a  widow,  as  if  it  were  in 
land  ;  if  any  man  have  taken  a  reversion,  and  the  lord  die 
that  granted  the  same,  and  the  said  reversion  being  out  of 

Possession,  the  next  *lord  may  lawfully  set  again."  [317 
he  meaning  is  clear :  the  lord  can  grant  one  life  in  posses- 
sion and  two  in  reversion,  either  jointly  or  separately ;  the 
widow  is  to  have  her  freebench  ;  when  a  widow  is  in  posses- 
sion, the  lord  may  grant  three  lives  in  reversion ;  ^but  if  the 

Q)  Cro.  Eliz.,  661,  («)  4  Rep.,  28  b.  (»)  2  Q.  B.,  792. 
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f grants  in  reversion  do  not  come  into  possession  during  the 
ife  of  the  lord  who  granted  them,  the  next  lord  may  lease 
again,  and  so  avoid  the  reversionary  grants.  The  general 
principle  is  that  when  the  lord  is  a  person  with  a  temporary 
estate,  he  cannot  make  a  grant  beyond  his  own  interest ;  and 
he  cannot  make  a  grant  in  reversion ;  he  can  only  grant  in 
reversion  by  virtue  of  a  custom."  In  the  present  case  such  a 
custom  exists,  and  the  lord  can  grant  in  i-eversion  so  as  to 
bind  his  successors,  provided  the  reversion  comes  into  pos- 
session during  the  existence  of  his  interest ;  but  the  custom 
is  that,  if  the  lord  who  made  the  reversionary  grant  die  be- 
fore the  reversion  comes  into  possession,  the  next  lord  may 
lease  again  and  avoid  it.  The  custom  must  be  taken  as  a 
whole  ;  the  grant  must  be  in  accordance  with  the  custom  as 
a  whole ;  if  the  custom  ig  unreasonable,  as  contended  for  on 
the  other  side,  the  whols  custom  is  unreasonable  and  bad; 
and  then  it  would  follow  that  the  reversionary  grant  to  John 
Spurway  is  void,  and  under  no  circumstances  would  he  be 
entitled  to  a  peremptory  mandamus. 

PiTider  was  heard  in  reply. 

Mellor,  J. :  If  the  lord  of  this  manor  can  grant  a  rever- 
sion by  virtue  of  the  custom,  he  must  stand  upon  the  cus- 
tom and  the  custom*  only.  He  must  take  the  custom  as  a 
whole.  If  the  meaning  of  the  custom  is  that  he  is  author- 
ized to  grant  a  reversion,  which  should  take  effect  provided 
it  falls  m  during  his  lifetime,  then  he  has  got  a  certain  ex- 
tension beyond  what  the  common  law  principles  would  have 
given  him ;  but  when  It  comes  to  be  contended  that  he  is 
able  by  the  custom  to  grant  a  reversion  which  is  to  be  a  bind- 
ing reversion  upon  his  successor,  so  as  to  reduce  very  much 
the  value  of  the  interest  of  the  successor,  I  think  it  is  just 
what  Mr.  Stephen  says,  that  though  he  stands  upon  the 
custom,  the  custom  does  not  warrant  the  conclusion  that  the 
grant  of  the  reversion  shall  prevail  against  his  successor, 
that  is,  that  it  does  not  enable  a  lord,  whose  interest  is  of  a 
318]  limited  nature,  to  *grant  a  reversion  which  shall  come 
into  possession  after  the  limit  of  his  own  estate.  It  really 
does  appear  to  me  to  come  to  that,  and  I  think  the  construc- 
tion contended  for  bv  Mr.  Stephen  is  the  right  vie\^  of  the 
custom.  I  think,  therefore,  the  defendants  are  entitled  to 
our  judgment. 

Lusii,  J.:  lam  of  the  same  opinion.  I  confess  I  have 
not  been  able  to  entertain  a  doubt  as  to  the  true  meaning  of 
this  custom.  It  can  only  mean  that  where  there  happens 
to  be  a  revei-sion  outstanding  at  the  time  of  the  death  of  the 
lord,  the  succeeding  lord  may  treat  the  reversion  as  a  nul- 
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lity.  The  contention  of  Mr.  Pinder  is,  that  it  means  that  if 
there  happens  to  be  one  reversion  only,  whereas  the  custom 
authorizes  two,  it  enables  the  successor  to  fill  up  that  one. 
The  custom  is — ^and  I  think  it  is  a  reasonable  custom — that 
if  there  happens  to  be  a  reversion  outstanding  at  the  time  of 
the  death  of  the  lord  of  the  manor,  the  succeeding  lord  may 
treat  the  reversion  as  a  nullity,  as  if  there  were  no  reversion 
at  all.  I  agree,  therefore,  that  our  judgment  should  be  for 
the  defendants. 

QuAiN,  J.:  I  am  of  the  same  opinion.  The  question 
really  resolves  itself  into  the  construction  of  the  fifth  cus- 
tom. Now  it  is  clear  that  the  lord  of  a  manor,  having  a  tem- 
{)orary  estate,  may  by  special  custom  grant  an  interest  in 
ands  beyond  his  own  interest,  if  the  custom  authorizes  it, 
but  by  the  custom  the  quantity  of  interest  the  lord  can  grant 
is  fixed.  The  custom  of  a  manor  to  grant  in  reversion  may 
be  qualified,  and  though  lords  having  a  limited  interest  in 
a  manor  can  bv  custom  grant  in  reversion,  still  it  is  a  good 
qualification  that  the  power  of  the  lord  over  the  reversion- 
ary estate  should  not  survive  him;  and  thus  the  power 
given  by  the  custom  is  limited  by  the  custom.  The  custom 
must  be  taken  as  a  whole,  that,  though  the  lord  for  the  time 
being  may  grant  one  life  in  possession,  and  two  in  reversion, 
if  the  reversions  fall  into  possession  during  his  life,  yet  the 
new  lord  may  grant  again,  if  those  reversions  do  not  come 
into  possession  during  the  life  of  the  lord  who  granted  them- 
That  aj)pears  to  me  to  be  a  fair  and  proper  custom.  I  do 
not  thmk  Mr.  Pinder  has  made  out  to  bur  satisfaction  that 
the  custom  should  be  construed  *as  he  suggests.  Cus-  [319 
tom  is  the  very  life  of  a  manor,  and  must  be  taken  as  a 
whole ;  the  custom  in  the  present  case  appears  to  me  to  be 
fair,  convenient  and  reasonable.  I  do  not  see  what  other 
construction  can  be  put  upoD  these  words,  and  therefore  I 
think  the  defendants  are  entitled  to  our  judgment. 

Judgm&atfoT  me  defendarits. 

Attorneys  for  prosecution :  SyToes  &  Sons. 
Attorneys  for  defendants :  Irmn  &  Cock^  for  Dunsford 
&  HoUj  Tiverton. 
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[Law  Reports,  10  Queen's  Bench,  819.] 
AprU  28,  1875. 

Bergheim  v.  The  Blaenavon  Iron  and  Steel  Company, 

Limited. 

CoKtraet  to  deliver  Qoodi  to  commence  by  the  l^th  of  Febmarr/,  and  to  be  completed  by 
the  I6th  of  May — Measure  of  Damages. 

The  defendants  entered  into  the  following  contract:  Sold  to  the  plaintiff  6,000 
tons  of  iron  rails  at  £11  6s.  per  ton,  deliver^  f,  o.  b.,  Newport,  the  delivery  to  com- 
mence by  the  16th  of  January,  and  to  be  completed  by  the  16th  of  May.  In  the 
event  of  the  defendants  exceeding  the  time  of  delivery  they  shall  pay  by  way  of  fine 
7«.  6d  per  ton  per  week.  In  the  event  of  ships  hot  being  ready  within  fourteen  days, 
notice  oein^  given,  then  payment  to  be  made  against  wharf  Warrants  for  each  600 
tons  stacked  and  being  to  buyer's  order.  The  defendants  made  default  in  the  de- 
livery of  the  iron,  which  was  delivered  during  the  months  of  May,  June,  July,  Au- 
gust, and  completed  in  September  : 

Sdd,  that  the  fine  to  be  paid  for  delay  in  delivery  ought  to  be  calculated  from  the 
time  at  which  the  contract  was  to  be  completed,  viz.,  the  16th  of  May. 

Case  stated  under  judge's  order  after  issue  joined. 

The  action  was  brought  to  recover  damages  from  the  de- 
fendants for  delay  in  delivering  about  6,500  tons  of  iron  rails 
under  a  contract  between  the  plaintiff  as  purchaser  and  the 
defendants  as  vendors,  dated  the  10th  of  December,  1872. 

The  plaintiff  is  a  merchant  in  London,  and  the  defendants 
are  ironmasters  carrying  on  business  in  Wales. 

Towards  the  end  of  the  year  1872  the  plaintiff  entered  into 
a  contract  with  a  German  company,  called  the  Bergische 
Markische  Railway  Company,  for  the  supply  to  them  of  a 
large  quantity  of  iron  rails,  to  be  delivered,  according  to 
clause  11  of  the  contract,  during  the  months  of  March,  April, 
and  May,  1873,  in  equal  monthly  quantities  at  Ruhrort 
or  Deutz.  -^ 

320]    *The  contract  contained  the  following  among  other 
clauses : 

Clause  13 :  In  the  event  of  the  date  of  delivery,  as  stipu- 
lated in  clause  11,  or  the  additional  time  allowed  for  extra 
deliveries  being  exceeded,  the  contractor  has  to  pay  a  pen- 
alty for  every  week's  delay  of  ten  thalers  for  every  10,000 
kilogrammes  of  rails  not  delivered  in  proper  time  or  in  ac- 
cordance with  contract. 

The  contract  is  in  delay  or  if  he  has  not  fulfilled  the  arrange- 
ments undertaken  by  him  for  deliveries  within  the  stipulated 
dates,  and  as  soon  as  these  latter  have  expired  it  shall  not 
be  necessary  to  prove  such  delay  by  legal  or  other  proceed- 
ings.    By  accepting  the  delayed  delivery  without  any  i-e- 
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serve  the  royal  direction  does  not  lose  the  right  to  the 
penalty.  Nor  will  the  contractor  by  payment  of  the  pen- 
alty be  released  from  the  delivery.  On  the  contrary,  the 
royal  direction  has  the  right,  in  consequence  of  the  delay, 
not  only  to  claim  the  penalty,  but  to  demand  besides  tne 
fulfilment  either  by  the  contractor  himself  of  the  engage- 
ments entered  into  by  him,  or  to  procure  elsewhere,  and  at 
any  price,  and  at  his  risk  and  expense,  the  whole  or  part  of 
the  quantity  still  awaiting  to  complete  the  delivery  or  to 
make  good  the  part  unsatisfactorily  pjerformed.  Should  the 
royal  direction  make  use  of  ttds  privilege,  and  after  the  de- 
livery has  been  carried  out  elsewhere,  and  taking  into  con- 
sideration the  value  of  the  q^uantity  delivered  by  the  original 
contractor,  and  after  allowing  for  all  direct  and  indirect, 

S resent  and  future  damages  and  losses  resulting  from  the 
elay,  as  well  as  the  loss  of  profit,  it  will  make  out  a  bill  of 
costs,  and  inform  the  contractor  of  the  same,  who  will  then 
have  to  reimburse  the  amount  to  the  railway  company. 

During  the  time  in  which  the  plaintiff  was  negotiating  with 
the  German  company,  and  after  the  conclusion  of  his  con- 
tract with  them,  the  plaintiff  had  frequent  communications 
with  James  Wallis,  tne  London  manager  of  the  defendants, 
as  to  their  supplying  him  with  the  iron  rails  he  would  re- 
quire. But  there  was  no  evidence  that  the  plaintiff  com- 
municated to  Wallis  the  terms  of  the  German  contract. 

A  discussion  took  place  between  the  parties,  amongst 
other  things,  as  to  whether  a  clause  should  be  inserted  in  tne 
contract  exonerating  the  defendants  from  delivery  at  the  time 
or  times  which  might  be  agreed  upon  in  case  a  strike  should 
occur  at  *the  works,  and  also  as  to  whether  the  price  [321 
per  ton  should  be  £10  175.  Qd.  without  anjr  guarantee  of 
fair  wear  and  tear  of  the  rails,  or  £11  6^.,  with  a  guarantee 
of  fair  wear  and  tear  up  to  December,  1877. 

On  the  10th  of  December,  1872,  Wallis  wrote  to  the  plain- 
tiff as  follows : 

*'  We  have  this  day  sold  vou  about  6,413  tons  of  iron  rails 
to  the  appended  section  and  specification,  at  the  price  of  £11 
5*.  per  ton,  delivered  f.  o.  b.  Newport.  Payment  to  be  as 
stated  in  the  specification. 

"  Specification.  Quantity :  Five  thousand  four  hundred 
and  thirteen  tons,  with  option  on  buyers'  part  to  make  the 
quantity  five  thousand  four  hundred  and  fifty  tons,  on  their 

S'ving  notice  three  weeks  before  completion  of  contract, 
elivery :    The  delivery  of  rails  to  commence  by  the  15  Jan., 
1873,   and   to  be  completed  by   the  15  April,  1873.     The 
makers  to  have   the  option  to  begin  delivery  on  the  15th 
13  Enq.  Kei>.  34 
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Dec,  1872.  In  the  event  of  the  makers  exceeding  the  time 
for  delivery  above  stipulated  they  shall  pay  by  way  of  fine 
the  sum  of  7*.  Qd.  per  ton  per  week,  this  amount  to  be 
deducted  out  of  the  payment  for  the  rails.  In  exchange  of 
B/L  and  engineer's  certificate  payment  will  be  made  by  bills 
drawn  at  three  months  at  an  approved  banking  firm  in 
London.  In  the  event  of  ships  not  being  ready  within  four- 
teen davs,  notice  being  ^ven,  then  the  payment  by  the 
same  bills  will  be  made  against  wharf  warrants  and  engineer' s 
certificate  for  each  five  nundred  tons  stacked  and  being  to 
buyer's  orders.  The  sellers  undertaking  to  put  f.  o.  b.  when 
the  vessel  is  ready.  In  the  event  of  the  makers  being  willing 
to  commence  delivery  before  the  16  Dec,  they  can  do  so, 
but  in  that  case  they  will  be  paid  under  the  same  conditions 
by  bills  at  four  months  instead  of  three." 

Th^  defendants  guaranteed  the  rails  to  stand  fair  wear  and 
tear  up  to  December,  1877. 

The  15th  of  May,  1873,  was  afterwards,  by  agreement 
between  the  parties,  substituted  for  the  15th  of  April,  1873, 
and  the  time  of  delivery  was  thus  extended. 

On  the  7th  of  January,  1873,  the  defendants  wrote  to  the 

glaintiff :  "We  regret  to  inform  you  that  our  works,  in 
22]  common  with  *our  neighbors  in  South  Wales  are  at 
a  complete  standstill  owing  to  the  strike,  and  that  it  will  be 
impossible  for  us  to  commence  upon  your  contract  as  pre- 
viously promised,  viz.,  early  in  January.  In  fact,  it  is 
imDOssibie  to  make  any  definite  promise  at  present." 

On  the  7th  of  January,  1873,  the  plaintiff  wrote  to  the 
defendants  as  follows:  "I  beg  to  call  attention  to  the 
penalty  which  will  be  imposed  upon  you  for  nondelivery 
in  strict  accordance  with  contract.  The  then  high  price  I 
paid  you  was  under  the  stipulation  that  no  strite  clause 
should  be  inserted;  and  you  are  aware  that  I  positively 
refused  to  make  any  allowance  for  strikes ;  and  on  that 
understanding  the  contract  was  signed.  I  shall,  therefore, 
have  to  deduct  7^.  Qd.  per  ton  per  week  for  all  deliveries 
beyond  the  stipulated  period." 

On  the  10th  of  January,  1873,  Wallis  wrote  to  the  plain- 
tiff :  "  It  was  distinctly  understood  at  the  time  tlie  contract 
was  made,  that  you  were  liable  to  the  railway  company  for 
specific  delivery,  and  that  you  imposed  the  same  dates  of 
delivery  upoQ  us  for  your  protection  only,  and  that  no  claim 
was  to  be  made  unless  they  claimed  the  penalty  from  you. 
We  asked  you  particularly  to  allow  the  strike  clause  to  be 
inserted,  and  you  said  it  was  quite  immaterial,  as  all  con- 
tracts witli  tlie  continental   buyers  were  subject  to  force 
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majeure.  We  therefore  much  regret  that  the  tone  of  your 
note  implies  that  you  intend  to  take  advantage  of  a  misfor- 
tune which  has  happened  not  to  Blaenavon  only,  but  to  all 
our  neighbors." 

On  the  15th  of  February,  1873,  the  plaintiff  wrote  to  the 
defendants :  ^'  I  must  remind  you  that  delivery  of  the  rails 
for  which  you  have  contracted  should  have  commenced 
to-day,  and  that  as  yet  I  have  had  no  notice  from  you  to 
send  an  inspector.  1  beg  to  suggest  that  it  would  be  ad- 
visable for  you  to  arrange  for  the  immediate  commencement 
of  the  rolling  as  the  penalty  under  which  you  have  con- 
tracted, unless  you  commence  at  once,  amounts  to  a  consid- 
erable sum,  but  which  sum  will  nothing  like  compensate 
me  for  the  damage  which  I  shall  sustain  by  your  non-fulfil- 
ment of  contract." 

On  the  8th  of  March,  1873,  Wallis  wrote  to  the  plaintiff: 
"  We  have  been  quite  unable  to  commence  the  rolling  of  the 
raUs,  and  we  fear  that  If  the  strike  were  to  cease  immediately 
we  should  *not  be  able  to  deliver  the  entire  quantity  [32o 
by  the  16th  May.  It  was  understood  that  we  were  to  have 
the  same  beneht,  as  between  you  and  ourselves,  as  was 
secured  to  you  on  your  arrancement  with  the  foreign  railway 
company  in  case  there  should  be  any  delay  in  the  delivery. 
The  suggestion  you  make  as  to  a  fine  cannot,  we  conceive, 
be  applicable  to  the  circumstances  of  the  present  case, 
particularly  as  the  rate  of  delivery  has  not  been  specified. 
It  was  never  intended  that  we  were  to  be  punished  lor  mat- 
ters for  which  we  were  not  responsible,  nor  for  the  non- 
delivery of  the  rails  if  circumstances  rendered  their  delivery 
impossible.  .  .  We  also  beg  to  suggest  that  you  should 
have  recourse  to  other,  sources  of  supply  if  you  cannot  wait 
for  us." 

On  the  8th  of  March,  1873,  the  i)laintiff  replied  as  fol- 
lows .  .  .  '*  As  I  before  stated  I  paid  you  an  extra  price, 
so  that  there  should  be  no  strike  clause  in  the  contract,  as  I 
wished  to  have  the  rails  delivered  without  fail  ...  I  in- 
form you  that  I  shall  require  the  contract  to  be  carried  out 
strictly  to  the  letter  .  .  .  Delivery  was  to  commence  on 
the  15th  of  last  month,  and  to.be  completed  on  the  16th 
May;  the  deliveries  were  to  have  been  ratably  over  the 
short  period  of  three  months,  and  this  you  know  to  be  the 
case." 

On  the  13th  of  March,  1873,  Wallis  wrote  to  the  plaintiff : 
"You  are  wrong  about  the  extra  price;  that  was  for  the 
guarantee  as  to  quality,  and  not  as  to  delivery  :  neither  can 
we  accept  3  our  view  as  to  the  rate  of  delivering  ;  but  the 
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important  point  is,  that  we  are  not  to  suffer  loss  in  case  of 
force  majeure  any  more  than  you  would  have  to  do  in  your 
contract  with  the  foreign  government.   .   .   ." 

The  defendants  soon  after  recommenced  rolling  the  rails ; 
from  various  causes  few,  if  any,  were  delivered  until  May, 
1873. 

On  the  1st  of  May,  1873,  the  plaintiff  wrote  to  the  defen- 
dants: "...  I  must  remind  you  of  the  serious  i^enalties 
}^ou  have  incurred  and  which  you  are  daily  increasing  very 
argely,  and  I  urge  upon  you  to  commence  at  once  to  have 
this  contract  completed,  so  as  to  diminish  as  far  as  possible 
the*  penalties  which  I  shall  be  compelled  to  enforce,  and  I 
will  only  remind  you  that  up  to  this  date  at  least  4,600  tons 
should  have  been  delivered,  whereas  you  have  not  delivered 
a  single  ton.  I  have  made  contracts  for  forwarding  the 
rails,  in  order  not  to  leave  them  for  a  day  at  your  works, 
324]  *and  I  undertook  to  supply  vessels  with  rails  by  the 
7th  of  this  month  at  latest,  and  I  shall  have  to  pay  heavy 
damages  for  not  doing  so." 

On  the  7th  of  May,  1873,  the  plaintiff  again  wrote  to  the 
defendants,  urging  tne  delivery  of  the  rails,  and  stating  that 
the  fines  were  already  very  serious. 

On  the  8th  of  May,  1873,  Wallis  wrote  to  the  plaintiff, 
stating  that  the  delay  had  arisen  from  the  strike,  and  by  the 
disorganized  state  of  the  furnaces  in  consequence  of  their 
inability  to  keep  them  supplied  with  the  necessary  material 
during  a  period  of  three  months. 

Delivery  was  made  in  parcels  during  the  months  of  May, 
June,  July  and  August,  1873,  and  was  completed  in  Sep- 
tember. The  rails  were  paid  for  from  time  to  time  in  full 
by  the  plaintiff,  but  it  was  agreed  between  the  plaintiff  and 
defendants  that  the  payments  should  be  without  prejudice 
to  his  claim  under  the  contract  for  deductions  for  delay  in 
delivery. 

The  plaintiff  has  been  charged  in  account  with  the  German 
company  a  considerable  sum  for  delayed  delivery. 

The  plaintiff  made  the  final  payment  on  account  of  tlie 
rails  on  the  15th  of  September,  1873,  and  immediately  after- 
wards commenced  this  action. 

The  question  for  the  opinion  of  the  court,  who  were  to 
have  power  to  draw  inferences  of  fact,  was  whether  the  sum 
mentioned  ifc  the  contract  to  be  paid  for  delay  in  delivery 
should  be  calculated  from  the  15th  of  May,  1873,  or  from 
any  other,  and  what  time  or  times  (*). 

(*)  Two  other  questions  were   rnised,     Whrther  the  sum  to  be  pai<l  was  a  penalty 
but    abandoned    on    the    argument :     1.     or  liquidated  damages ;  and,  2.    Whetlier 
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Benjamin,  Q.C.  {Cohen,  Q.C.,  and  J,  C.  Mdthew  with 
him),  for  the  plaintiff,  contended  that  the  contract  was  for 
the  delivery  of  iron  rails  in  each  month,  commencing  in 
•  January  and  ending  in  May,  in  parcels  convenient  for  ship- 
ment, and  that  the  defendants  were  in  default  from  the 
dates  at  which  such  deliveries  should  have  been  made ;  and 
that  the  sum  to  be  paid  for  a  delay  *in  the  delivery  [325 
should  be  calculated  from  the  different  dates  in  each  month 
at  which  the  delivery  of  a  parcel  of  rails  might  reasonably 
have  been  expected  by  the  plaintiff,  or  at  wnich  he  would 
have  been  bound  to  accept  delivery :  Roper  v.  Johnson{^) ; 
Brown  v.  Muller{*);  Coadington  v.  Paleologo{^)\  BZoomer 
V.  Bernstein  {*). 

Lopes,  Q.C.  {Jeune  with  him),  for  the  defendants,  con- 
tended that  the  contract  showed  that  the  intention  of  the 
parties  was,  that  the  penalty  for  delay  was  to  be  calculated 
irom  a  single  date.  The  words  were,  "In  the  event  of  the 
makers  exceeding  the  time  of  delivery;"  that  the  defendants 
had  till  the  15th  of  May  to  complete  the  delivery,  and  it  was 
from  that  date  that  the  sum  was  to  be  calculated. 

Blackburn,  J. :  The  question  in  this  case  is  one  of  con- 
siderable difficultv,  and  I  do  not  think  thatf  we  can  get  any 
assistance  from  tne  authorities^  because  it  depends  entirely 
upon  the  construction  of  a  particular  written  contract.  The 
contract  is :  '*  We  have  this  day  sold  to  you  about  5,413  tons 
of  iron  rails  to  the  appended  section  and  specification,  at  the 

?rice  of  £11  5s.  per  ton,  delivered  free  on  board  at  Newport, 
'ayment  to  be  as  stated  in  the  specification."  Now,  if  the 
contract  stopped  there,  it  would  be  clear  that  the  defendants 
were  to  sell  this  quantity  of  iron  rails,  to  be  delivered  free 
on  board  a  ship  at  Newport.  The  iron  would  be  sent  there, 
and  reasonable  notice  would  be  given  to  the  plaintiff,  so  that 
he  might  prepare  vessels  for  its  reception.  Then  we  have  to 
refer  to  the  specification  to  ascertain  the  price  to  be  paid, 
and  the  mode  of  payment.  And,  then,  as  to  the  delivery, 
the  specification  provides:  '*The  delivery  of  the  rails  to 
commence  by  the  15th  of  January,  1873,  ana  to  be  completed 
by  the  15th  of  April,  1873."  By  a  subsequent  agreement, 
May  was  substituted  for  April.  And  it  was  also  agreed  that 
the  defendants,  if  they  pleased,  might  be^in  t^  deliver  on 
the  15th  of  December.  And  then  the  specification  provides 
that:  "In  the  event  of  ships  not  being  ready  within  four- 
evidence  which  has  been  offered  as  to  the  (*)  Law  Rep.,  t  Ex.,  819. 
meaning  of  the  phrase  "per  week"  in  the  (')  Law  Rep.,  2  Ex.,  193. 
contract  was  admissible.  (■*)  Law  Rep.,  9  C.  P.,  688. 

(«)  Law  Rep.,  8  C.  P.,  I6Y.  • 
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teen  days,  notice  being  given,  then  the  payments  by  the 
same  bills  will  be  made  against  wharf  warrants  and  engi- 
neer's certificate  for  each  500  tons  stacked,  and  being  to 
326]  *buyer's  order.  The  sellers  undertaking  to  put  free  • 
on  board  when  the  vessel  is  ready."  From  tnis  clause  it 
would  appear  that  in  the  event  of  the  ships  not  being  ready, 
the  defendants  are  to  stack  the  rails  in  quantities  of  600 
tons,  and  to  be  paid  for  them  just  as  though  they  were  on 
board  ship.  I  am  not  prepared  to  say  whether  it  is  to  be 
implied  from  the  contract  that  the  defendants  should  deliver 
the  rails  within  reasonable  times  and  in  reasonable  quantities. 
I  think  it  is  very  probable  that  the  plaintiff  contemplated  a 
rapid  delivery,  and  inasmuch  as  the  defendants  had  bound 
themselves  to  furnish  the  rails  within  certain  specified  times, 
he  trusted  that  the  defendants,  for  their  own  sake,  would 
begin  to  deliver  as  quickly  as  they  could,  as  otherwise  they 
would  be  in  extreme  danger  of  being  in  default  when  the 
time  came  for  delivery  at  the  end  of  the  term.  It  may  be 
that  the  plaintiff  thought  the  proper  construction  of  the 
contract  was  that  the  rails  were  to  be  delivered  within  rea- 
sonable times  and  in  reasonable  quantities;  and  that  there 
was  a  default  as  the  time  for  the  delivery  of  each  reasonable 
quantity  (probably  500  tons)  went  by.  And  he  might  con- 
tend that  a  default  in  deliverj^  had  been  made  if  a  reason- 
able quantity  were  not  from  time  to  time  ready  to  be  shipped 
at  Newport.  However,  upon  this  I  express  no  opinion. 
Assuming  the  contract  was  to  deliver  in  a  reasonable  time 
and  in  reasonable  quantities — and  in  that  case  the  plaintiff 
would  have  to  show  that  a  reasonable  time  had  expired — 
at  all  events  it  is  clear  that  the  rails  should  be  delivered 
within  the  four  months,  that  is  to  sav,  between  the  16th  of 
January  and  the  15th  of  May.  Then  the  specification  further 
provides:  *'In  the  event  of  the  makers  exceeding  the  time 
of  delivery  above  stipulated,  they  shall  pay,  by  way  of  fine, 
the  sum  of  7^.  6d.  per  ton  per  week."  N"ow  what  does  that 
clause  mean  i  The  parties  may  have  intended  to  agree  that 
in  the  event  of  there  being  any  breach  of  the  contract  by  the 
non-delivery  of  any  of  the  iron  specified  in  the  contract  at 
what  may  have  been  considered  a  reasonable  time,  then  the 
penalty  of  7^.  6rf.  per  week  per  ton  would  run  from  the  time 
when  the  rails  might  reasonably  have  been  expected  to  have 
been  delivered,  and  the  penalty  would  have  applied  to  each 
set  of  tons  which  from  time  to  time  might  have  remained 
undelivered.  And  then  as  to  each  of  these  tons  of  rails, 
reddendo  shigida  singulis^  the  defendants  would  incur  a 
32 7 J  penalty  of  7^.  Q(L  per  ton  per  week.     But  the  *words 
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of  the  contract  are :  "In  the  event  of  the  makers  exceeding 
the  time  of  delivery  above  stipulated  they  shall  pay."  I 
think  the  meaning  expressed  by  those  words  is  that,  if  it  is 
not  all  delivered  within  the  four  months — by  the  16th  of 
May — then,  as  to  all  that  there  may  still  remain  to  be  de- 
livered, this  penalty  will  attach  to  each  ton  from  the  time 
when  it  should  have  been  delivered,  up  to  the  time  at'  which 
it  actually  was  delivered.  If  the  other  construction  were 
adopted,  if  it  had  been  said  that  it  was  to  be  delivered  at 
such  time  or  times  respectively,  that  would  have  raised  a 
difficult  question  unless  the  reasonableness  of  the  time  for 
delivery  had  been  defined :  that,  however,  is  not  the  con- 
tract here ;  if  it  were,  then  the  question  would  have  arisen, 
*'What  was  a  reasonable  time?" — a  very  uncertain  thing — 
and  then  we  should  have  to  decide  as  to  the  time  from  which 
the  penalty  should  run  on  such  a  contract.  It  would  have 
been  very  imprudent  and  unwise  for  the  plaintiff  to  have 
made  such  a  contract ;  but  if  the  contract  is,  as  I  think  it  is, 
that  all  the  rails  that  were  not  delivered  at  the  end  of  the 
four  months  should  be  subject  to  the  penalty,  there  is  a 
fixed  and  certain  time  which  the  plaintiff  has  stipulated 
for  in  which  the  rails  shall  be  delivered.  I  consequently 
answer  this  question  in  favor  of  the  defendants,  that  the 
sum  to  be  paid  for  delay  in  delivery  should  be  calculated 
from  the  loth  of  May,  1873. 

Mellor,  J.:  I  am  of  the  same  opinion.  I  think  the 
question  turns  on  the  construction  of  th^  words,  ''In  the 
event  of  the  makers  exceeding  the  time  of  delivery."  What 
is  the  time  of  delivery  ?  There  is  a  day  upon  which  the  de- 
livery is  to  commence,  or  may  commence;  and  there  is  a 
day  when  it  must  end.  Mr.  Benjamin  has  failed  to  satisfy 
me  that  the  rails  were  to  have  been  delivered  monthly  or 
weekly,  and  therefore  I  have  come  to  the  conclusion,  as  the 
most  i-easonable  construction  of  this  contract,  that  the  time 
for  delivery  is  the  period  between  the  two  specified  times, 
and  on  no  other  day  or  time  can  I  fix  the  time  of  delivery. 
Nobody  would  contend  that  the  deiiverv  was  to  be  on  the 
15th  of  January.  That  would  not  be  the  time  of  delivery 
according  to  the  contract.  It  must  therefore  be  the  entire 
time  between  the  15th  of  January  and  the  15th  of  May ;  and 
if  after  the  16th  of  May  the  contract  is  not  performed,  the 
defendants  must  *pay  7^.  6d.  per  ton  per  week  on  the  [328 
rails  which  are  not  delivered  at  that  time. 

Field,  J.:  I  am  also  of  opinion  that  the  sum  to  be  paid 
for  delay  in  delivering  the  rails  is  to  be  calculated  from  the 
15th  of  May.     The  parties  contract  for  the  purchase  and 
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sale  of  a  considerable  quantity  of  iron  rails  to  be  delivered 
over  some  period  of  time,  and  thev  fix  the  period  of  time 
over  which  the  deliveries  were  to  take  place.  The  deliveries 
are  to  be  between  the  16th  of  January  for  the  commence- 
ment, and  to  the  16th  of  May  for  the  completion  of  the  con- 
tract ;  but  the  parties  omit  to  specify  by  their  contract  in 
what  proportion,  whether  monthly,  weekly,  daily,  or  other- 
wise, the  rails  are  to  be  delivered.  The  contract  merely 
mentions  that  the  delivery  is  to  commence  on  a  given  date 
and  to  be  completed  on  another  given  date.  I  am  inclined 
to  think  that  if  the  question  was  only  as  to  the  manner  in 
which  that  first  clause  should  be  construed,  I  should  hold 
that  the  defendants  were  ta  commence  by  delivering  a  rea- 
sonable quantity,  probably  500  tons,  on  the  15th  of  Janu- 
ary, and  to  deliver  the  remainder  ratably.  But  the  question 
of  what  would  be  a  fair  ratable  delivery  would  be  a  very  diflS- 
cult  one  to  determine.  Take  the  case  of  a  man  who  agreed 
to  deliver  iron  hoops  as  soon  as  possible.  Suppose  his  works 
were  in  a  bad  state,  and  there  were  other  unavoidable  things 
standing  in  his  way ;  inasmuch  as  the  contract  was  to  de- 
liver the  hoops  as  soon  as  possible,  aU  those  circumstances 
are  to  be  taken  into  account  in  considering  whether  the  con- 
tract had  been  fairly  and  reasonably  performed.  In  this 
contract  a  specified  time  is  mentioned  for  the  delivery 
of  the  whole  of  the  rails,  so  that  the  question  of  rea- 
sonable time  does  not  arise.  If  we  had  to  consider  this  con- 
tract without  the  subsequent  clause,  in  what  mode  would 
the  damages  have  been  calculated  ?  Are  they  to  be  calcu- 
lated from  day  to  day,  from  week  to  week,  or  from  month 
to  month,  at  the  varying  prices  of  iron,  which  we  know 
varied  much  during  that  period  3  The  parties,  to  avoid  this 
difficult  question,  have  expressly  stipulated,  in  the  event  of 
the  makers  exceeding  the  time  for  delivery,  they  shall  pay  a 
certain  sum.  I  must  say  the  word  *'time"  in  the  singular 
is  of  some  consequence,  because,  if  the  language  had  been 
''exceeding  the  times  for  delivery,"  I  might  have  come  to  a 
different  conclusion  ;  but  I  think  that  the  time  for  delivery 
329]  means  *that  the  delivery  was  to  be  concluded  on  the 
15th  of  May.  I  think,  therefore,  the  damages  will  have  to 
be  calculated  from  the  I5th  of  May. 

Judgmerd  accordingly. 

Attorneys  for  plaintiff :    Hollams^  Son  &  Coward. 
Attorneys  for  defendants :  Norton^  Rose^  Norton  &  Brewer. 
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[Law  Reports,  10  Queen's  Bench,  829.] 
AprU24,  1876. 

Gibson,  Appellant ;  Barton,  Respondent. 

Companiea  Act,  1862  ^26  d:  26  VicL  e,  89),  n.  26,  27,  and  49—Lut  of  Memfyirs  to  he 
tent  to  Registrar — Manoffer  de  facto  whin  liable  to  Penalty  under  s.  27 — "  Year"  in 
8.  49  Calendar  Year. 

By  8.  49  of  the  Companies  Act.  1862  (25  A  26  Vict  c.  89),  a  general  meeting  of 
evenr  company  under  this  act  shall  be  held  once  at  least  in  every  year: 

luld,  that  tne  word  " year"  means  the  period  of  time  commencing  on  the  Ist  of 
January  and  ending  on  the  8 Ist  of  December,  and  not  the  period  of  twelve  months 
commencing  from  the  day  pf  registration  of  a  company. 

By  8.  26  :  "  Every  company  :  .  .  shall  make  once  at  least  in  every  year  a  list  of 
'  all  persons  who  on  the  fourteenth  day  succeeding  the  day  on  which  the  ordi- 
nary general  meeting  ...  is  held  are  members  of  the  company  .  .  .  and  a  copy 
sliall  forthwith  be  forwarded  to  the  registrar  of  joint  stock  companies."  By 
&  27  "  if  any  company  .  .  .  makes  defiftmt  in  complying  with  the  provisions  of 
the  act  with  respect  to  forwarding  such  list  such  company  shall  incur  a  penalty  .  .  . 
and  every  director  and  manager  of  the  company  who  shall  knowingly  and  wilfully 
authorize  or  permit  such  defaiSt  shall  incur  a  like  penalty." 

The  appellant  was  the  secretary  of  a  company  renstered  under  the  Companies 
Act,  1862.  The  articles  of  association  did  not  proTdde  for  tiie  appointment  of  a 
manager,  and  none  had  been  appointed.  At  a  meeting  of  directors  in  1872,  the  ap- 
pellant reported  that  he  had  called  a  general  meeting  of  the  shareholders ;  and  m 
1874  he  had,  in  a  letter  to  the  directors,  stated  that  unless  certain  contracts  were  car- 
ried out  he  should  feel  it  his  duty  to  summon  a  general  meeting  of  shareholders.  No 
ordinary  general  meeting  of  shareholders  had  been  held  in  the  year  1878,  and  no  list 
of  shareholders  had  been  forwarded  to  the  registrar  in  compliance  with  s.  26,  and 
the  appellant  had  not  taken  any  steps  to  cause  a  meeting  to  be  held  in  1878.  He 
was  convicted  on  an  information  charing  him,  as  manager,  with  authorizing 
a  default  in  forwarding  a  copy  of  the  Ust  of  shareholders  to  the  renstrar  in  1878: 

Meld,  by  Blackburn  and  Lush,  JJ.  (Quain,  J.,  dissenting),  that  the  conviction  ought 
to  be  affirmed :  for  that  there  was  evidence  that  the  appellant  was  manager  de  facto, 
and  therefore  a  manager  within  s.  26 ;  and  as  he  took  no  steps  in  1873  to  call  a  meet- 
ing, and  thereby  made  it  impossible  for  him  to  forward  to  the  registrar  a  list  of  the 
members,  there  was  evidence  that  he  had  knowingly  and  wilfully  authorissed  a  default 
within  8.  27. 

Case  stated  by  the  Lord  Mayor  of  London  nnder  20  &  21 
Vict.  C.43. 

*  An  information  was  preferred  on  the  16th  of  March,  [330 
1874,  by  the  respondent,  a  member  of  the  Steam  Stoker 
Company,  Limited,  against  the  company,  for  that  it  bein^  a 
company  under  the  Companies  Act,  1862  (26  &  26  Vict, 
c.  39),  having  a  capital  divided  into  shares,  did  not  forward 
to  the  registrar  of  joint  stock  companies  a  copy  of  the  list  of 
persons  who,  on  the  fourteenth  day  after  the  holding  of  the 
ordinary  general  meeting  of  the  company,  were  members  of 
the  company,  as  required  by  s.  26  (')  of  the  act,  and  that  the 

(1)  By  25  <&  26  Vict.  c.  89,  s.  26 ;  make  once  at  least  in  every  year  a  list  of 
"  Every  company  under  this  act, '  and  all  persons  who,  on  the  fourteenth  day 
halving  tt  capital  divided  into  shares,  shall    succeeding  the  day  on  which  the  ordinary 

13  Eno.  ltEi>.  35 
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default  continued  for  seventy- four  days,  contrary  to  s.  27  of 
the  same  act ;  and  also  against  five  directors  of  the  company 
and  the  appellant,  W.  Gibson,  as  the  manager,  for  that  they 
unlawfully,  knowingly,  and  wilfully  authorized  and  per- 
mitted such  default. 

The  articles  of  association  of  the  company  were  put  in 
evidence ;  and  the  following  clauses  were  referred  to  in  the 
argument  and  judgments. 

General  Meetings,  clause  88.  A  general  meeting  shall  be  held  once  in  every  year 
at  such  time  and  place  as  the  directors  may  from  time  to  time  determine. 
331]  ^Clause  40.  The  directors  may,  whenever  they  think  tit,  and  they  shall, 
upon  a  requisition  made  in  writing  by  members  of  the  company  holding  in  the 
aggregate  shares  or  stock  to  the  nominal  amount  of  one-fifth  of  the  capitel  of  the 
company,  convene  a  special  general  meeting.  •    • 

Powers  of  Directors,  clause  74.  The  business  of  the  company  shall  be  managed  by 
the  directors.  ...  ' 

Actions  and  Suits,  clause  88.  William  Gibson,  of  No.  1  Wellington  Square,  King's 
Road,  London,  shall,  if  the  directors  approve,  be  the  secretary  of  the  company  at 
fiuch  salary  either  fixed  or  based  upon  a  percentage  upon  the  profits  of  the  company, 
or  partly  one  and  partly  the  other,  as  the  directors  may  think  fit 

Clause  84.  The  directors  shall  have  power  to  appoint  and  remove  the  secretary, 
solicitors,  bankers,  and  other  officers  of  the  company. 

Managing  Directors,  clause  90.  The  directors  may  appoint  one  or  more  of  their 
number  to  be  managing,  travelling,  or  local  director.  .  .  . 

It  was  proved  that  the  memorandum  of  association  of  the 
company  was  registered  on  the  31st  of  July,  1872 ;  that  a 
meeting  was  held  within  four  months  of  such  registration, 
in  compliance  with  s.  39  of  the  Companies  Act,  1867  (') ;  and 

general  meeting,  or,  if  there  is  more  than  section,  and  a  copy  shall  forthwith  be 

one  ordinary  meeting  in  each  year,  the  forwarded  to  the  registrar  of  joint  stock 

first  of  such  ordinary  general  meetings,  companies." 

is  held,  are  the  members  of  the  company ;  By  s.  27 :  "  If  any  company  under  this 
and  such  lists  shall  state  the  names,  ad-  act,  and  having  a  capital  divided  into 
dresses,  and  occupations  of  all  the  mem-  shares,  make  a  default  in  complying  with 
bers  therein  mentioned,  and  the  number  the  provisions  of  this  act,  with  respect  to 
of  shares  held  by  each  of  them,  and  shall  forwarding  such  list  of  members  or  sum- 
contain  a  summary  specifying  the  follow-  mary  as  is  hereinbefore  mentioned  to  the 
ing  particulars:  1.  The  amount  of  the  registrar,  sbch  company  shall  incur  a 
capital  of  the  company,  and  the  number  penalty  not  exceeding  five  pounds  for 
of  the  shares  into*  which  it  is  divided,  every  day  during  which  such  default  con- 
2.  The  number  of  shares  taken  from  the  tinues,  and  every  director  and  manager 
commencement  of  the  company  up  to  the  of  the  company  who  shall  knowiuglv  and 
date  of  the  summary.  3.  The  amount  of  wilfully  authorize  or  permit  such  default 
calls  made  on  each  share.  4.  The  total  shall  incur  a  like  penalty." 
amount  of  calls  received.  6.  The  total  (»)  By  80  «fe  81  Vict.  c.  131,  a.  89: 
amount  of  calls  unpaid.  6.  The  total  "  Every  company  formed  under  the  prin- 
amount  of  shares  forfeited.  7.  The  names,  cipal  act  after  the  commencement  of  this 
addresses,  and  occupations  of  tlie  persons  act  shall  hold  a  general  meeting  within 
who  have  ceased  to  be  members  since  the  four  months  after  its  memorandum  of 
last  lidt  was  made,  and  the  number  of  association  is  re^stered;  and  if  such 
shares  held  by  each  of  them.  The  above  meeting  is  not  held  the  company  shall  be 
list  and  summary  shall  be  contained  in  a  liable  to  a  penalty  not  exceeding  five 
separHte  part  of  the  register,  and  shall  be  pounds  a  day  for  every  day  after  tne  ex- 
completed  within  seven  days  after  such  pirabion  of  such  four  months  until  the 
fourteenth  da}',  as  is  mentioned  in  this  meeting  is  held;  and  every  director  or 
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that  a  list  of  shareholders  up  to  the  27th  of  November,  1872, 
was  forwarded  to  the  registrar  of  joint  stock  companies  on 
the  20th  of  December,  1872,  according  to  which  list  176 
shares  had  been  taken  up  to  that  time  ;  that  no  other  gen- 
eral meeting  had  been  held,  and  that  no  other  list  of  share- 
holders had  been  forwarded  nntil  the  19th  of  March,  1874 
(three  days  after  the  information  had  been  laid),  when  a  list 
was  forwarded  purporting  to  be  made  up  to  the  27tti  of 
November,  1873,  according  to  which  list  1,252  shares  had  been 
taken  up,  and  4,260  shares,  fully  paid  up,  had  been  allotted 
to  the  vendor  of  a  patent  acquired  by  the  company.  It  was 
also  proved  that  the  appellant  had  "before  the  formation  of 
the  company  entered  into  several  contracts  to  enable  the 
company  to  acquire  patents  to  carry  out  its  objects,  and 
that  he  was  a  contracting  pai-ty  on  behalf  of  the  company  to 
a  subseaifent  agreement,  dated  the  9th  of  December,  1872. 

*The  directors'  minute-book  was  put  in  evidence  un-  [332 
der  s.  67  of  the  Companies  Act,  1862,  by  which  it  appeared 
that  there  was  no  otner  manager  of  the  company  tnan  the 
appellant,  but  that  he  was  described  as  a  "secretary,"  and 
in  which  book  were,  among  other  minutes,  the  following 
entries : 

"  At  a  meeting  of  the  directors  of  the  Steam  Stoker  Com- 
pany, Limited,  held  on  the  9th  of  December,  1872,  the  secre- 
tary reported  that  in  order  to  comply  with  the  requirements 
of  the  Joint  Stock  Companies  Act,  he  had  called  a  general 
meeting  of  the  shareholders,  consisting  of  the  seven  signa- 
tories to  the  articles  of  association,  ai^d  submitted  the  min- 
utes of  the  meetings. 

"The  Steam  Stoker  Company,  Limited. 

"155  Fenchurch  Street,  Jan.  13,  1874. 

"Gentlemen, — I  have  already  from  time  to  time  verbally 
protested  against  the  Salford  contract,  foreseeing  the  danger 
of  its  being  lost,  but  now  that  such  danger  has  become  im- 
minent, I  feel  I  should  be  wanting  in  my  duty  towards 
the  shareholders  if  I  did  not  put  my  protest  formally  and  in 
writing,  which  I  hereby  do.  You  will  remember  from  the 
very  commencement  of  the  company's  operations  I  have 
always  contended  that  it  only  needed  a  little  attention  to 
secure  this  very  contract,  but  I  have  always  been  met  with  a 
reply  that  nothing  could  be  done  in  that  quarter  until  the 
Chartered,  or  latterly,  the  Imperial  Company,  had  approved 
the  machines ;  and  it  was  in  spite  of  these  opinions  that,  at 

manae^er  of  the  company,  and  ever^  mits  such  default  shall  be  liable  to  the 
subscriber  of  the  memorandum  of  adsoci-     same  penalty."  ^ 

ation  who  knowingly  authorizes  or  per- 
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my  own  expense  in  the  first  instance  at  anjr  rate,  I  went  to 
Salford  ana  secured  this  contract,  upon  which  only,  in  my 
opinion,  does  the  success,  of  the  company  inainly  depend. 
It  is  now  ten  weeks  since  the  contract  has  been  secured,  and 
we  have  apparently  retrograded  instead  of  progressed.  I  am 
quite  certain  that  not  one  of  the  directors  nor  shareholders 
of  this  company  would  pursue  a  similar  course  in  their  own 
business ;  it  certainly  is  very  unusual  to  throw  every  obsta- 
cle in  the  way  of  receiving  a  clear  profit  of  £1,500  to  £2,000 
a  year;  on  the  contrary,  the  recipient  of  such  an  income 
would  naturally  smooth  the  way,  and  not  raise  difficulties. 
Your  solicitor  tells  me  that  in  equity  the  contract  would  be 

food  without  the  seal  of  the  corporation,  but  that  in  case  of 
ispute  it  might  be  necessary  to  file  a  bill  in  chancery  to 
333]  enforce  it.  What  risk  can  *the  companjr  incur  under 
such  circumstances  ?    If  the  machines  are  a  failure,  the  cor- 

{)oration  have  nothing  to  pay ;  if,  on  the  other  hand,  as  I 
ully  anticipate,  they  are  a  success,  the  corporation  will 
only  be  too  glad  to  carry  out  the  contract,  into  which  they 
have  now  entered  with  a  full  knowledge  of  all  the  facts,  and 
evidently  for  the  purpose  of  carrying  it  through  in  good 
faith.  I  repeat  I  am  anxious  to  be  relieved  from  my  present 
position,  and  desirous  to  remain  only  so  long  as  may  be 
necessary  to  complete  this  contract,  and  that  with  the  Im- 

F^rial ;  and  unless  these  are  carried  out  in  a  business  shape 
shall  feel  it  my  duty  to  summon  a  general  meeting  of  the 
shareholders  (which  ought  now  to  be  held),  and  to  lav  be- 
fore them  the  whole  facts  of  the  case.  As  regards  my  claim, 
so  satisfied  am  I  as  to  my  rights,  that  I  am  perfectly  willing 
to  leave  it  to  arbitration,  or,  for  the  sake  of  prompt  settle- 
ment, would  be  willing  to  compromise  it  in  the  manner  sug- 
gested to  your  chairman  some  time  ago ;  but  it  is  not  right 
that  the  shareholders'  interests  should  be  injured  in  the  way 
they  now  are  by  the  course  the  directors  are  now  pursuing. 

''W.  Gibson. 
"  To  the  chairman  and  directors  of  the 
Steam  Stoker  Company,  Limited." 

6.  In  addition  to  the  minute-book  above  referred  to,  it  was 
sworn  by  the  respondent  that  he  knew  the  appellant  as  the 
"manager"  of  tne  company,  and  transacted  business  with 
him  as  such,  but  that  he  corresponded  with  him  as  the  sec- 
retary ;  and,  lastly,  it  was  proved  that  no  other  person  had 
been  appointed  to  be  manager  or  managing  director  of  the 
company. 

7.  On  the  part  of  the  appellant  it  was  contended  :  1.  That 
the  appelhint,  was  not  the  manager,  and  as  the  secretary  he 
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was  not  liable.  2.  That  the  statute  required  the  list  to  con- 
sist of  those  persons  who,  on  the  fourteenth  day  succeeding 
the  ordinary  general  meeting,  were  members  of  the  companv, 
and  that  there  being  no  such  meeting  no  such  list  could  be 
made  up,  and  therefore  that  the  then  defendants  could  not 
be  punished  for  not  sending  a  list  which  could  not  be  sent. 
3.  That  the  appellant  had  been  prematurely  summoned,  be- 
cause the  company  having  been  registered  on  the  31st  of 
July,  1872,  and  having  held  one  general  meeting  in  Novem- 
ber of  that  year,  in  compliance  with  the  statute,  the  year 
♦would  terminate  on  the  31st  of  July,  1873,  from  which  [334 
day  the  company  were  allowed  by  statute  one  year  in  which 
to  hold  their  ordinary  general  meeting,  which  would  thus 
allow  them  until  the  31st  of  July,  1874,  for  the  holding  such 
meeting. 

The  Lord  Mayor  decided  as  a  fact  that  the  appellant  was 
the  manager  of  the  company.  2.  That,  as  no  list  had  been 
sent  to  the  registrar  in  the  year  1873,  the  corhpany  was  in 
default  on  the  1st  of  January,  1874,  and  on  each  succeeding 
day,  excluding  Sundays.  3.  That  the  appellant  had  not 
been  summoned  prematurely. 

The  questions  for  the  court  were— 1.  Whether  there  was 
evidence  on  which  to  find  as  a  fact  that  the  appellant  was 
the  manager  of  the  company.  2.  Whether,  as  the  company 
had  not  held  any  general  meeting  since  November,  1872,  the 
appellant  as  such  manager  could  wilfully  authorize  the  com- 

Sany's  default  in  not  forwarding,  during  the  year  1873,  the 
St  required  by  s.  26  of  the  Companies  Act,  1862.     3.  And 
whether  the  appellant  was  summoned  prematurely. 

H,  Matthews^  Q.C.  ( Warton  with  him),  for  the  appellant: 
The  conviction  is  wrong.  Pirst,  the  appellant  is  not  the 
manager,  but  the  secretary  of  the  company.  In  ss.  27,  32, 
34,  and  46  of  the  act  of  1862  (26  &  26  Vict.  c.  89),  the  words 
are  "directors  and  managers,"  in  the  conjunctive.  "Man- 
ager" means  a  person  to  whom  the  directors  have  legally 
delegated  their  powers.  By  s.  43,  which  regulates  the 
register  of  mortgagees,  a  penalty  is  imposed  on  every  oflScer 
of  the  company  who  refuses  an  inspection  of  the  register. 
The  act  draws  a  distinction  between  the  officers  and  the 
directors  and  managers  of  a  company.  By  s.  15,  if  the 
memorandum  of  association  is  not  accompanied  by  articles 
of  association,  the  regulations  contained  in  the  first  schedule, 
table  A,  shall  be  deemed  to  be  the  regulations  of  the  com- 
pany. In  the  present  case  there  are  articles  of  association 
regulating  the  business  of  the  company.  By  clause  74  of 
those  articles,  the  business  of  the  company  is  to  be  managed 
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by  the  directors,  and  by  clause  84  the  directors  have  power 
to  appoint  and  remove  the  secretary,  solicitor,  and  other 
officers  of  the  company  ;  by  clause  90  they  may  appoint  one 
or  more  of  their  number  to  be  managing,  travelling,  or  local 
directors.  Neither  26  &  26  Vict.  c.  89,  nor  30  &  31  Vict. 
335]  c.  181,  empowers  *the  directors  to  delegate  their  powers 
to  a  manager,  and  the  articles  of  association  onlj^  permit  the 
directors  to  appoint  one  of  their  own  body  as  a  managing 
director.  Not  only  is  there  no  authority  to  appoint  a  man- 
ager, but  the  directors  have  not  appointed  one.  Secondly, 
under  25  &  26  Vict.  c.  89,  s.  26,  a  list  of  shareholders  cannot 
be  sent  into  the  registrar's  office  until  fourteen  days  after 
the  general  meeting  has  been  held.  No  general  meeting  has 
been  held,  and  there  is  no  default  by  the  appellant.  He  is 
not  responsible  that  no  meeting  has  been  held,  for  he  had  no 
power  to  call  a  meeting.  By  clause  38  of  the  articles  of 
association,  a  general  meeting  shall  be  held  once  in  every 
year,  at  such  time  and  place  as  the  directors  may  from  time 
to  time  determine ;  and  by  clause  40  the  directors  may, 
whenever  they  think  fit,  and  they  shall,  upon  a  requisition 
in  writing  by  members  of  the  company,  convene  a  special 
general  meeting.  So  that  by  clause  38,  by  implication,  and 
by  clause  40,  by  express  regulation,  the  only  persons  who 
can  call  a  general  or  a  special  general  meeting,  are  the  direc- 
tors. Thirdly,  the  aupellant  has  been  prematurely  sum- 
moned. By  s.  49  of  tlie  act  of  1862,  a  general  meeting  of 
every  company  under  this  act  shall  be  held  once  at  the  least 
in  every  year.  The  year  dates  from  the  registration  of  the 
company.  The  company  was  registered  on  the  31st  of  July, 
1872  ;  a  list  of  shareholders  was  forwarded  on  the  20th  of 
December,  1872.  The  year  of  registration  would  end  on  the 
31st  of  July,  1873,  so  that  the  company  would  have  until 
the  31st  of  July,  1874,  to  send  in  the  list ;  but  the  infornla- 
tion  was  laid  on  the  16th  of  March,  1874. 

Metcalfe^  Q.C.,  for  the  respondent:  First,  the  appellant 
was  acting  as  the  agent  of  the  directors ;  he  is  a  manager 
de  facto.  There  was  no  other  person  who  managed  the 
affairs  of  the  company.  Secondly,  he  appears  on  the  facts 
stated  in  the  case  to  be  a  person  who  assumed  to  have  the 
power  to  call  a  meeting  of  the  company ;  he  cannot  by  not 
calling  a  meeting  absolve  himself  from  the  duty  incumbent 
on  him  to  send  a  list  of  shareholders  to  the  registrar.  [He 
was  stopped  on  the  third  point.] 

H,  Matthews y  Q.C.,  was  heard  in  reply. 

Blackburn,  J. :  The  case  raises  three  questions.  I  re- 
336]  gret  that  *we  differ  on  the  first  two ;  on  the  last  we 
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are  unaniinous,  and  I  will  dispose  of  itjirst.  Sect.  26  re- 
•  quires  that  every  company  shall  make,  "once  at  least  in 
ev^ry  year,"  a  list  of  persons  who  are  members  of  the  com- 
pany, and  forward  the  list  to  the  registrar  of  joint  stock 
companies.  I  have  no  doubt  that  "j^ear"  in  tnat  section 
means  a  calendar  year ;  and  as  no  list  was  made  out  and 
forwarded  as  directed  for  the  year  1873,  ^the  company  was  in 
default.  I  do  not  think  that  the  fact  that  the  company  was 
constituted  and  registered  on  the  31st  of  July,  1872,  makes 
the  year  relate  to  that  day  as  the  commencement  of  the  year. 
The  year  is  the  period  of  time  between  the  Ist  of  January 
and  the  31st  of  December,  both  days  inclusive. 

The  first  question  raised  is,  whetner  there  was  evidence  on 
which  we  could  find,  as  a  fact,  that  the  appellant  was  "  man- 
ager" of  the  company.  That  involves  two  things :  whether 
there  was  evidence  that  the  appellant  was  a  manager  in  any 
sense,  and  whether  the  sense  in  which  he  is  shown  to  be  a 
manager  is  a  sense  that  would  make  him  liable  to  the  penalty 
under  s.  27.  I  am  of  opinion  that  in  both  respects  the 
Lord  Mayor  was  right,  and  the  judgment  should  be  aflBlrmed. 
Sect.  27  enacts,  if  the  company  makes  default,  and  does  not 
forward  a  list  of  members,  the  company  shall  incur  a  penalty, 
"and  every  director  and  manager  of  the  company  who  shall 
knowingly  and  wilfully  authorize  or  permit  such  default, 
shall  incur  the  like  penalty."  In  what  sense  are  the  words 
"director"  and  "manager"  used  in  that  section?  When 
the  section  says  "director,"  it  is  plain  enough  a  director  is  a 
director,  but  the  words  are  "ana  manager."  We  have  to 
say  who  is  to  be  considered  a  manager.  A  manager  would 
be,  in  ordinary  talk,  a  person  who  has  the  management  of 
the  whole  affairs  of  the  company  ;  not  an  agent  who  is  to  do 
a  particular  thing,  or  a  servant  who  is  to  obey  orders,  but  a 
pt?rson  who  is  intrusted  with  power  to  transact  the  whole  of 
the  affairs  of  the  company.  The  act  of  Parliament  gives  no 
definition  of  manager,  in  the  first  schedule  to  the  act,  table 
A  (which  by  s.  15  is  to  come  into  force  unless  provided  other- 
wise) does,  bv  paragraph  55,  say  that  "the  Dusiness  of  the 
company  shall  be  managed  by  the  directors,"  and,  taking 
those  words  by  themselves,  the  directors  are  the  persons  who 
are  to  manage  the  business  of  the  company,  and  are  the 
managers,  in  that  sense,  of  the  company.  It  is  not  neces- 
sary *to  decide  it,  but  if  a  board  of  directors  were  to  [337 
delegate  the  whole  power  of  management  to  a  particular  in- 
dividual, and  say,  "This  person,  not  being  one  of  our  body, 
shall  manage  all  the  business  of  the  company,"  and  that 
person  then  made  a  contract,  I  am  inclined  to  think  that 
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any  shareholder  who  had  not  assented  to  the  appointment 
might  say,  ''I  will  not  be  bound  by  the  act  of  tue  person  * 
appointed  by  the  directors ;  for  although  I  agreed  that  the 
directors  should  manage  for  me,  delegatus  Twn  potest  dele- 
gare^ I  never  authorized  them  to  delegate  any  authority  to  a 
manager,  and  consequently  I  am  not  bound  by  the  act  of 
that  manager,  and  the  board  of  directors  cannot  ratify  his 
act,  because  it  was  a  thing  wrong  from  the  first."  I  say  I 
am  inclined  to  think  so,  but  it  is  by  ho  means  necessary  to 
decide  it.  I  think  certainly,  until  the  House  of  Lords  re- 
verse the  decision  in  the  case  of  Riche  v.  Ashbury  Railway 
Carriaqe  Co.  (*),  that  if  all  the  shareholders  were  to  agree  to 
ratify  the  act,  it  would  bind  the  company ;  but,  in  the  ab- 
sence of  such  ratification,  the  person  appointed  by  the  direc- 
tors, though  he  would  be  a  manager  in  a  sense,  would  not 
have  authority  to  bind  the  company.  But  if  the  articles  of 
agreement  contained  a  clause,  that  the  business  of  the  com- 
pany should  be  managed  by  the  directors,  and  the  board  of 
directors  should  have  power  to  appoint  a  salaried  general 
manager,-  not  one  of  their  body,  who  should  manage  the 
whole  affairs  of  the  company,  subject  to  the  directors  having 
a  control,  then  that  person  being  expressly  authorized  to  act, 
would  be  a  manager.  I  cannot  doubt  tnat  if  under  such  a 
clause  a  person  were  named  as  manager,  he  would  be  a 
manager  vrithin  the  meaning  of  s.  27.  He  would  come  with- 
in the  words  ''  every  director  and  manager  of  the.  company." 
In  the  present  case  the  appellant  is  not  a  manager  appointed 
in  that  way.  The  evidence  comes  to  no  more  than  this,  that  he 
was  permitted  by  the  board  of  directors  to  manage  the  com- 
pany generally,  just  as  if  he  had  been  legally  appointed  by 
them  to  act  as  manager.  I  think  there  is  evidence  that  the 
appellant  took  upon  himself  to  act,  and  did  act  just  as  if  he 
was  such  manager.  The  question,  therefore,  is,  whether  a 
338]  person  who  is  thus  a  *manager  de  soil  tort^ — a  manager 
in  his  own  wrong, — whether  he  can  protect  himself  from  the 
liability  cast  upon  a  manager  under  s.  27,  by  saying,  *'I  am 
not  manager  de  jure?'*  I  think  he  cannot.  There  are  many 
instances  m  which  a  person  who  de  facto  exercises  an  office 
cannot  defend  himself  by  saying,  when  he  is  called  upon  to 
bear  liability  in  consequence  of  his  wrong,  "I  am  not  right- 
fully in  the  office,  there  is  another  man  who  may  turn  me  out." 
An  executor  de  son  tort  is  an  instance  in  which  a  man  incurs 
aU  the  liabilities  of  an  executor  as  to  third  persons,  and  he 
is  not  permitted  td  say,  ''  I  am  not  executor ;  thei-e  is  another 

(*)  Law  Rep.,  9  Ex.,  244.    T}ie  decision  was  reversed  in  the  House  of  Lords,  9 
June,  1876;  »ee  W.  N.,  1875,  p.  12;i. 
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man  who  may  take  out  probate."  The  answer  is,  '*  Your 
liability  as  to  a  third  person  rests  upon  your  being  executor 
de  son  tort;  you  have  usurped  the  office  and  must  bear  the 
liabilities."  So,  if  there  was  a  disseisor  in  old  times  who 
turned  out  the  rightful  owner  of  the  land  and  became  free- 
holder bjr  wrong,  he  could  not,  if  he  was  indicted  ratione 
tenures  for  not  repairing  a  bridge  or  not  cleansing  a  har- 
bor; say,  "Though  I  am  in  actual  possession  of  the  property 
I  will  prove  that!  am  only  a  usurper ;  that  the  rightful  heir, 
who  is  supposed  to  be  dead,  is  aUve,  and  I  set  up  that  as  a 
defence,  and  say  I  am  not  a  freeholder  in  law."  The  answer 
would  be  at  once,  "  You  are  freeholder  in  your  own  wrong, 
and  you  must  incur  the  liabilities  so  long  as  you  are  free- 
holder." So,  if  a  director  were  to  set  up  in  answer  to  a 
penalty  under  s.  27,  that  he  was  not  a  director,  that  he  was 
illegally  elected,  the  answer  would  be,  ''You  have  acted  as 
director,  and  were  a  director  in  your  own  wrong."  I  think 
there  was  evidence  to  justifv.the  Lord  Mayor  in  drawing  the 
conclusion  that  the  appellant  was  de  facto  manager.  No 
doubt  the  appellant  is  called  secretary,  but  was  he  a  person 
to  whom  the  whole  management  had  been  delegated,  proba- 
blv  improperly  delegated,  by  the  board  of  directors,  and 
who  had  taken  upon  himself  to  act  as  sole  manager  ?  He 
himself  says  in  the  minutes,  "The  secretary,"  that  is  him- 
self,  "  reported  that,  in  order  to  comply  with  the  requirement 
of  the  Joint  Stock  Companies  Acts  he  had  called  a  general 
meeting  of  the  shareholders,"  &c.  .  .  .  That  is  evidence  upon 
which  the  Lord  Mayor  might  find  that  he  had  taken  on  him- 
self the  management  of  the  company ;  he  .has  of  his  own 
authority  done  an  act  which  was  to  be  done  only  by  the 
♦directors.  So,  again,  in  the  letter  he  tells  the  directors  [339 
he  will  call  a  meeting.  I  do  not  say  he  had  power  to  call  a 
naeeting.  I  think  he  had  not,  but  I  think  that  is  evidence 
that  he  had  assumed  to  act  for  the  directors,  and  had  taken 
the  management  of  the  company  on  himself.  The  Lord 
Mayor  rightly  drew  the  inference  that  the  appellant  was,  by 
his  own  wrong,  manager  of  the  company. 

The  second  question  is  this :  by  s.  26  the  company  "shall 
make  once  at  least  in  every  year"  (which  we  have  already 
held  means  every  calendar  year)  "a  list  of  all  persons  who, 
on  the  fourteenth  day  succeeding  the  day  on  which  the  ordi- 
nary general  meeting  is  held,  are  members  of  the  company." 
in  point  of  fact  the  company  never  did,  during  the  calendar 
year  1873,  hold  any  meeting,  therefore  they  never  could  make 
out  a  list  of  the  persons  who  were,  on  the  fourteenth  day 
after  that  meeting,  the  members  of  the  company :  for  that 
13  Eng.  Rep.  36 
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fourteenth  day  never  came,  because  of  the  default  of  the 
company  in  not  holding  the  meeting.  And  I  take  it  to  be 
quite  clear  that  the  company  were  bound  to  perform  the 
condition  precedent  in  order  that  they  might  perform  their 
duty.  Then  s.  27  says,  ''And  every  director  and  manager 
of  the  company  who  shall  knowingly  and  wilfully  authorize 
or  permit  such  default  shall  incur  the  like  penakv."  Now, 
no  individual  director,  nor  a  manager,  probably,  has*  the 
power,  certainly  no  one  of  them  has  the  strict  legal  right,  to 
call  a  meeting.  A  meeting  is  to  be  called  by  order  of  the 
directors,  and  not  by  any  individual  person ;  but  cannot  a 
director  or  a  manager  be  guilty  of  wilfully  authorizing  or 
permitting  a  default  by  the  company  ?  I  think  that  he  can. 
I  think  it  is  a  question  of  fact  whether  they  have  or  not ; 
but  I  think  if  a  man  is  allowed  to  manage  the  company, 
so  that  de  facto  he  can  get  a  meeting  called  when  he  likes, 
and  he  does  not  show  that  he  ever  made  the  attempt  to  call 
a  meeting,  it  is  some  evidence  that  he  has  knowingly  and 
wilfully  (that  is  the  question  of  fact  for  the  justices)  permitted 
default  in  calling  the  meeting,  the  meeting  being  necessary 
as  a  condition  precedent  before  a  list  of  members  could  be 
sent.  I  am  fortified  in  my  opinion  by  s.  39  of  30  &  31  Vict, 
c.  131.  The  words  of  that  section  are  :  "  Ejrery  director  and 
340]  manager  of  the  ^company,  and  every  subscriber  of 
the  memorandum  of  association,  who  knowingly  authorizes 
or  permits  such  default  shall  be  liable  to  the  same  penalty." 
The  legislature  evidently  thought  that  a  subscriber  to  the 
memorandum  of  association  who,  not  being  either  a  director 
or  a  manager,  could  not  himself  call  a  meeting,  might  never- 
theless be  guilty  of  knowingly  authorizing  and  permitting  a 
default  in  calling  a  meeting.  This  enactment  throws  some 
light  on  the  meaning  of  the  words  of  s.  27  in  the  earlier  act, 
where  we  lind  the  same  words.  I  think  the  manager,  though 
he  cannot  himself  convene  the  meeting  of  the  company,  can 
himself  wilfully  and  knowingly  permit  default  by  not  caus- 
ing the  company  to  call  a  meeting,  and  if  he  knowingly  and 
wilfully  permits  the  company  to  make  a  default  in  what  is  a 
condition  precedent  to  sending  in  the  list,  I  think  he  know- 
ingly and  wilfully  permits  the  default  of  not  sending  in  the 
list,  and  makes  himself  liable  to  the  penalty  for  not  sending 
in  the  list. 

I  think,  therefore,  that  the  conviction  ought  to  be  affirmed. 

Lush,  J.:  I  am  of  the  same  opinion.  On  the  third  point,  1 
think,  with  respect  to  the  words  that  ''general  meetings  shall 
be  held  once  in  ^\^Ty  year,"  the  words  "every  year"  must 
mean  every  calendar  year  ;  and  I  think  that  is  supported  by 
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a  reference  to  the  articles  of  association  in  the  first  schedule 
of  the  act.  Clause  29  says:  ''The  first  general  meeting 
shall  be  held  at  such  time,  not  being  more  than  six  months 
after  the  registration  of  the  company,  and  at  such  place  as 
the  directors  may  determine."  I  think  that  by  implication 
gives  the  company  six  months,  whether  that  period  nappens 
to  be  within  the  same  year  as  the  registration  or  not,  to  hold 
their  first  general  meeting.  And  then'  comes  clause  30, 
which-says,  ''Subsequent  general  meetings  shall  be  held  at 
such  time  or  place  as  may  be  prescribed  by  the  companjr  in 
general  meeting ;  and  if  no  other  tiipe  or  place  is  prescribed 
a  general  meeting  shall  be  held  on  the  first  Monday  in  Feb- 
ruary in  every  year."  Therefore  the  construction  of  the 
statute  is  perfectly  plain.  In  the  first  calendar  year  of  the 
registration  of  a  company  they  are  not  bound  to  hold  a  gen- 
eral meeting  if  there  are  not  six  months  in  that  year.  New 
companies  have  four  months  by  the  *provision  of  the  [341 
latter  statute  (30  &  31  Vict.  c.  131,  s.  39)  in  which  to  hold  the 
first  general  meeting.  But  all  subsequent  meetings  are  to  be 
held  once  in  every  calendar  year,  at  a  time  to  be  appointed 
by  the  company,  and  if  the  company  do  not  appoint  any 
other  time,  then  they  shall  be  held  on  the  first  Idonday  in 
February  in  every  year. 

As  to  the  next  Question,  the  one  on  which  we  unfortunately 
diflEer,  I  agree  with  my  Brother  Blackburn,  that  there  was 
evidence  on  which  the  Lord  Mayor  might  well  come  to  the 
conclusion  that  the  appellant  did  act  as  the  manager  of  the 
company.  My  Brother  Blackburn  has  referred  to  the  min- 
utes of  the  meeting,  in  which  the  appellant,  without  having 
pretended  to  have  any  authority  from  the  directors,  called  the 
first  general  meeting  of  the  shareholders.  In  the  letter  of 
the  13th  of  January,  1874,  in  which  he  complains  of  the  direc- 
tors not  having  gone  on  according  to  his  view  in  the  purchase 
of  the  contracts  and  patents,  he  says:  "  I  am  anxious  to  be 
relieved  from  my  present  position,  and  desirous  to  remain 
only  so  long  as  may  be  necessary  to  complete  tliis  contract 
(that  with  the  ImperialV  and  unless  these  are  carried  out  in 
a  business  shape  I  shall  feel  it  my  duty  to  summon  a  general 
meeting  of  the  shareholders."  How  could  there  have  been 
any  duty  in  him,  or  how  could  he  have  had  the  power  to  call  a 
general  meeting  of  the  shareholders,  except  in  the  capacity  of 
a  person  acting  as  manager  of  the  company  ?  I  think,  thei^e- 
fore,  there  was  evidence  upon  which  the  Lord  Mayor  might 
well  come  to  the  conclusion  that  he  was  manager  of  the 
company.  Tlien  is  he  a  "manager"  within  s.  27  i  1  think 
he  is,  and  that  "manager"  in  that  section  must  mean  man- 
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ager  de  facto.  I  do' not  think  that  it  is  competent  for  him 
to  say,  "  True,  I  acted  as  manager  of  the  companj^ ;  but  yet, 
not  being  manager  dejure^  I  can  evade  the  liability  imposed 
as  between  the  public  and  the  company  by  s.  26.  The  appel- 
lant is  fulfilling  the  duties  of  manager  of  the  company,  and 
is  the  person  to  whom  the  statute  looks  for  the  fulfilment  of 
the  obligations  imposed  under  s.  26. 

Then  comes  the  other  question,  is  there  evidence  to  justify 
the  Lord  Mayor  in  coming  to  the  conclusion  that,*  being 
manager,  the  appellant  knowingly  and  wilfully  authorized 
342]  and  permitted  th^  company  *to  make  default  in  hold- 
ing the  general  meeting  in  the  year  1873  ?  That  is  an  in- 
ference oi  fact.  There  is  nothing  stated  in  the  case  to  show 
that  he  made  any  efforts  to  get  up  a  meeting  to  call  the 
directors  together,  or  that  he  took  any  steps  in  order  to 
enable  them  to  hold  a  general  meeting.  The  holding  of  the 
general  meeting  being  a  condition  precedent  to  the  ability  to 
make  out  the  list,  those  who  knowingly  and  wilfully  autnor- 
ized  a  default  in  holding  that  general  meeting  must  be  guilty 
of  default  in  not  preparing  tnat  list,  for  without  a  general 
meeting  had  been  held  the  list  could  not  be  made  out.  Now, 
if  the  appellant  had  shown  that  he  had  summoned  the  direc- 
tors and  taken  reasonable  steps  to  enable  them  to  hold  the 
meeting,  then  he  might  not  have  become  liable  under  s.  27 ; 
but  there  is  nothing  of  that  kind  shown,  and  I  think  the  in- 
ference is  a  very  reasonable  one,  that  the  omission  to  hold 
that  general  meeting  in  the  year  1873,  which,  according  to 
our  view,  the  company  ought  to  have  held,  was  an  omission 
with  his  sanction.  He  is  therefore  guilty,  and  liable  to  the 
penalty  for  having  knowingly  and  wilfully  authorized  that 
default. 

QuAiN,  J.:  I  am  of  the  same  opinion  as  the  other  mem- 
bers of  the  court  as  to  the  third  question,  but  I  regret  that  I 
cannot  agree  with  the  majority  of  the  court  on  either  the 
first  or  the  second.  In  my  opinion  the  appellant  is  entitled 
to  judgment  on  both  those  questions.  The  penalty  is,  by  the 
express  terpas  of  s.  27,  imposed  upon  "every  director  and 
manager  of  the  company."  In  mj^  opinion  the  appellant  is 
neither  a  director  nor  manager  ot  the  company  within  the 
meaning  of  that  section.  1  think  that  "manager"  means  a 
statutable  manager,  a  manager  appointed  by  virtue  of  the 
act  of  Parliament  and  the  articles  of  association ;  and,  in  a 
penal  statute  like  this,  we  must  so  confine  it,  and  impose  the 
penalt}^  only  on  a  person  who  fills  that  character.  I  am  of 
that  opinion  because  I  find,  by  s.  45,  that  the  company  "  shall 
keep  at  its  registered  office  a  register  containing  the  names 
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and  addresses  and  the  occupations  of  the  directors  or  man- 
agers, and  shall  send  to  the  registrar  of  joint  stock  com- 
panies a  copy  of  such  register,  and  shall  fi-om  time  to  time 
notify  to  the  registrar  any  change  that  takes  place  in  any  such 
directors  or  *managers."  It  is  clear,  therefore,  the  [343 
statute  contemplates  the  appointment  of  managers,  and  con- 
templates that  their  names  shall  be  sent  in  to  the  registrar, 
showing  therefore  that  the  statute,  where  the  articles  of  asso- 
ciation permit  it,  contemplated  the  appointment  of  certain 
oflScers  called  managers,  who  occupy  a  statutable  position 
and  whose  names  must  be  sent  to  the  office  of  the  registrar 
in  the  same  manner  as  the  names  of  the  directors  are  sent. 
I  am  of  opinion  that  such  a  person  is  the  manager  who  in- 
curs the  penalty  under  s.  27,  and  not  a  person  who  acts  as 
an  agent  or  as  a  manager  de  facto.  Where  there  are  no 
managers,  by  article  55  in  table  A  of  the  act  of  1862,  it  is 
expressly  provided  that  the  business  of  the  company  shall  be 
managed  by  the  directors.  The  directors  are  therefore  the 
only  pnersons  who  are  managers,  and  the  only  persons  that  can 
be  made  liable  to  the  penalty  in  s.  27,  because  they  are  made 
liable  as  directors ;  and  they  may  be  liable  in  their  double  ca- 
pacity of  directors  and  managers,  and  in  the  present  case  by 
the  express  terms  of  clause  74  of  the  articles  (which  is  a  copy 
of  article  55  in  table  A) ;  the  business  of  the  company  is  to  oe 
managed  by  the  directors.  Therefore  where  there  are  no 
managers  appointed  under  either  statute  or  articles,  the 
directors  are  the  only  managers  contemplated  in  this  act  of 
Parliament.  If  the  articles  contained  a  power  which  enabled 
the  directors  to  appoint  a  manager  or  managers,  no  doubt 
they  might  do  so,  and  then  the  mairager  so  appointed,  by 
virtue  oi  the  statute  and  the  articles  made  in  pursuance  of 
the  statute,  would  undoubtedly  be  the  manager  within  the 
act  of  Parliament ;  but  here  there  is  no  power  to  appoint  any 
such  officer,  and  there  is  no  officer  attached  to  the  company, 
or  authorized  by  the  articles  to  act  as  a  manager  of  the  com- 
panjr.  Therefore  I  think  the  appellant  is  not  a  "  manager" 
within  the  meaning  of  the  act  of  Parliament,  and  merely 
acting  as  manager  de  facto  is  not  sufficient,  because,  if  he  is 
manager  de  facto  he  is  not  the  manager  in  the  statutable  sense : 
he  is  the  mere  agent  of  the  directors.  The  directors  are  re- 
sponsible for  his  act,  and  the  directors  are  liable  to  the 
penalty.  There  is  no  evasion  of  the  act  of  Parliament,  be- 
cause the  directors  are  the  parties  responsible ;  therefore  I 
do  not  agree  with  the  observation  that  if  we  hold  the  man- 
ager de  facto  is  not  responsible,  you  would  *allow  him  [344 
to  evade  the  act  of  Parliament.     I  do  not  see  any  force  in 
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that  argument,  because  he  is  merely  acting  as  the  agent  or 
servant  of  the  directors  ;  and  the  directors  are  the  parties 
responsible  for  not  sending  the  list.  Therefore,  on  the  first 
point,  I  hold  that  the  appellant  is  not  the  manager  within 
the  meaning  of  s.  27,  and  liable  to  this  penalty.  I  am  fur- 
ther of  opinion  that  there  is  no  suflScient  evidence  on  the 
face  of  these  proceedings  to  make  the  appellant  liable  as 
manager  de  facto.  The  word  ''  manager,"  it  is  admitted  on 
all  hands,  will  not  apply  to  a  man  who  acts  once  or  twice, 
but  he  must  be  a  delegate  having  the  control  of  all  the  affairs 
of  the  company.  I  do  not  find  any  evidence  that  these 
directors  have  delegated  their  affairs  to  any  person.  The 
fact  that  the  appellant,  being  a  promoter,  writes  that  he  will 
call  a  meeting  of  the  company  and  professes  to  enter  into 
contracts  for  tne  company  m  the  hope  that  the  directors  will 
acknowledge  and  ratify  those  contracts,  does  not  make  him  in 
any  sense  the  universal  delegate  of  all  their  aCffairs,  or  man- 
ager de  facto.  It  seems  to  me,  therefore,  that  there  is  no 
evidence  that  the  appellant  was  a  manager  de  facto ;  he  is 
the  secretary,  a  mere  servant  of  the  company,  and  I  do  not 
think,  in  construing  a  penal  act,  we  ought  to  transform  him 
into  manager. 

The  second  point  is,  I  think,  still  stronger  in  favor  of  the 
appellant.  It  is  admitted  on  all  hands  that  the  list  could 
not  be  sent  in  unless  a  general  meeting  had  been  called, 
because  the  list  is  to  be  sent  in  on  the  fourteenth  day  after 
the  general  meeting.  Then  it  is  said  that  the  appellant,  as 
general  manager,  is  liable  for  not  calling  the  meeting.  Now, 
in  the  first  place,  who  is  to  call  the  meeting  ?  The  appellant 
has  no  legal  power  to  call  the  meeting.  By  the  articles  of 
association  of  this  company  the  meetings  must  be  called  by 
the  directors ;  clause  38  expressly  says  a  general  meeting  , 
shall  be  held  at  such  time  and  place  as  the  directors  shall 
determine.  The  appellant  has  no  power  to  compel  the 
directors  to  appoint  either  time  or  place,  and  therefore  I  fail 
to  see  how  the  appellant  can  be  responsible  for  not  calling 
the  meeting.  The  responsibility  is  sought  to  be  put  upon 
him  because  he  said  m  that  letter,  ''1  will  call  a  general 
meeting,"  which  he  had  no  power  to  call.  He  is  sought  to 
345]  be  made  ^responsible  for  the  default  of  not  calling  a 
geneml  meeting  when  he  has  no  power  to  call  a  meeting, 
which  has  to  be  called  by  the  directors,  and  he  had  no 
control  over  them.  How  it  can  be  said  that  the  appellant 
authorized  the  default  in  not  calling  a  meeting,  which  he 
had  no  authority  to  call,  and  which  was  to  be  called  by  the 
directors,  I  fail  to  comprehend. 
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On  these  grounds  I  tliink  that  the  conviction  ought  to  be 
quashed. 

Judgment  for  the  respondent 

Attorney  for  appellant :    Henry  Philips. 
Attorneys  for  respondent :    Lewis  &  Lewis. 


Where  the  number  of  trustees  which 
a  corporation  has  power  to  elect  are  in 
office,  the  appointment  of  another  per- 
son as  trustee  is  void  and  he  is  not 
liable  as  such  though  he  may  have 
acted  :  Briggs  v.  Emterly,  62  Barb. ,  51 ;  • 
Craio  V.  Easterly,  4  Lansing,  413,  62 
Barb.,  59,  affirmed  54  N.  Y.,  679. 

In  the  Commission  of  Appeals,  John- 
son, Com.,  said :  *' At  the  date  of  the 
resolution,  Wackman  was  a  stockholder 
in  the  company,  and  the  defendant  was 
not,  and  did  not  become  a  stockholder 
untU  the  20th  of  May,  1868.  His  ap- 
pointment to  be  trustee  was,  therefore, 
inoperative  to  clothe  him  with  the  office. 
It  is  true  he  assumed  to  act  as  such, 
and  while  it  may  be  conceded  that  his 
acts  would  bind  him,  and  mi^^ht  bind 
the  company,  he  certainly  was  not 
hound  to  continue  to  act  as  trustee  for 
a  moment.  He  had  assumed  no  obliga- 
tU>iis  to  discharge  the  functions  of  trus- 
tee. He  ceased  to  act  in  December, 
1868,  and  the  omission  of  duty  by  the 
trustees,  as  well  as  the  incurring  of  the ' 
debt  to  the  plaintiff,  took  place  in  the 
succeeding  January.  The  omission  to 
report  was  not  his  omission,  and  he  was 
not  one  of  the  trustees  bound  to  make 
the  report,  and  liable  for  the  debts 
because  it  was  not  made." 

At  the  expiration  of  his  term  of  office 
a  trustee  of  a  corporation  has  a  right  to 
refuse  to  longer  serve  or  act  as  such. 
If  he  thereafter  do  no  act  as  such  he  is 
not  a  trustee  de  facto  :  Reed  v.  Keese, 
37  N.  Y.  Superior  Court  Rep. ,  269  ;  Vin- 
cent v.  Sands,  33  N.  Y.  Superior  Court 
Rep.,  511,  517. 

An  officer  of  an  incorporated  com- 


pany, elected  for  "the  year  ensuing," 
in  the  absence  of  any  restrictive  pro- 
vision, may  continue  to  hold  and  ex- 
ercise his  office,  after  the  expiration  of 
the  year,  until  he  is  superseded  by  the 
election  of  another  person  in  his  place  : 
Dee  V.  Bloom,  5  Johns.  Ch.,  366 ;  Mc- 
Call  V.  Byram  Manufacturing  Co.,  6 
Conn.,  428,  438-9;  Foot  v.  Bowse,  1 
Strange,  625 ;  Deming  v.  Pulest&n,  83 
N.  Y.  Superior  Court  Rep.,  231  ;  S.  C, 
second  appeal,  35  N.  Y.  Superior  Court 
Rep.,  309,  affirmed  55  N.  Y.,  655 ;  Beed 
V.  Keese,  87  N.  Y.  Superior  Court  Rep., 
269,  affirmed  60  N.  Y.,  616  ;  Sanlnym  v. 
Leff&rts,  58  N.  Y.,  179,  16  Abb.,  N.  S., 
42  ;  Vincent  v.  Sands,  33  N.  Y.  Superior 
Court  Rep.,  511. 

In  Doubleday  v.  Mtiskett  (4  Moore 
and  Payne,  757-8,  .7  Bingham,  116), 
Tindal,  Ch.  J.,  said  :  ''It  appears  that 
they  the  defendants  accepted  the  office 
of  directors,  attended  at  several  meet- 
ings of  the  directors,  and  purchased  the 
number  of  shares  requisite  to  qualify 
them  to  act  in  that  capacity.  They 
were,  therefore,  not  only  directors,  but 
were  actually  interested  in  the  funds  of 
the  concern.  It  is  sufficient  however 
to  say  that  they  were  directors  and 
acted  as  such.  Having  retained  their 
character  of  directors  up  to  September, 
1825,  what  have  they  done  since  to 
divest  themselves  of  that  character?  It 
certainly  was  competent  for  them  at 
any  time  to  retire  from  the  direction  ; 
but  unless  they  have  expressly  done  so, 
if  they  have  allowed  their  names  still 
to  be  used,  they  must  take  the  conse- 
quences." 


CASES 

DBTSBMnnED  BT  tBB 

COURT   OF   QUEEN'S    BENCH, 

AND  BT  THE 

COURT  OF  EXCHEQUER  CHAMBER 

ON  ERROR  AND  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH, 

IN  AND  AFTER 

TRINITY  TERM,  XXXVIII  VICTORIA. 


[Law  Reports,  10  Queen's  Bench,  846.] 
June  17,  1876. 


346]  *The  Commercial  Steamship  Company  v.  Boulton 

and  Another. 

iSWp  and  Shipping — Conslrudion  of  ChaHerparfy — Lay  Days;   running  or  vorking 
Days — Demurrage — jnraction  of  a  Day, 

Under  a  charterparty  from  Riga  to  London  the  charterers  were  to  "  load  and 
discharge  as  fast  as  the  ship  can  work,  but  a  minimum  of  seven  days  to  be  allowed 
merchants,  and  ten  days  on  demurrage  over  and  above  the  said  lying  days  at  £25 
per  day." 

Hdd,  that  the  lyins^  days  from  the  context  meant  "  working  "  and  not  "  running  * 
days,  and  consequently  that  Sunday  was  not  to  be  counted : 

The  ship  got  into  dock  in  London  on  a  Tuesday  evening  at  6  p.m.  She  could  not 
get  to  her  berth  till  8  a.m.  on  the  Wednesday,  when  she  oegan  unloading,  and  con- 
tinued till  8  P.M.  She  began  again  at  4  a.m.  on  Thursday,  and  finished  at  8  p.m. 
All  the  lay  days  had  been  consumed  at  the  port  of  loading : 

Held,  that  in  the  case  of  demurrage  a  fraction  of  a  day  counted  as  a  day,  and  con- 
sequently that  the  charterers  were  liable  for  two  days'  demurrage. 

Declaration  for  demurrage  under  a  charterparty  of  the 
Steamship  Brighton. 

Pleas,  inter  alia,  payment,  and  payment  into  court. 

At  the  trial  before  "Pollock,  B.,  at  the  Newcastle  Spring 
Assizes,  1876,  it  appeared  that  the  defendants  chartered  the 
plaintiffs'  steamship  Brighton  on  a  voyage  from  Bolderna  or 
Muhlgenban,  near  Riga,  to  London,  for  a  cargo  of  sleepers. 
347]  "Freight  to  be  *paid  in  cash,  loading  and  discharging 
the  ship  as  fast  as  the  steamer  can  work,  but  a  minimum 
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of  seven  days  to  be  allowed  merchants,  and  ten  days  on 
demurrage  over  and  above  the  said  lying  days,  at  £25 
per  day.  ' 

The  jury  returned  a  verdict  for  £50,  or  for  two  days  de- 
murrage, beyond  the  sum  paid  into  court,  leave  being  re- 
served to  move  to  enter  the  verdict  for  the  defendants,  or  to 
reduce  the  damages,  the  court  to  be  at  liberty  to  draw  infer- 
ences of  fact. 

The  facts  as  to  the  points  reserved  were  these :  First,  if  the 
Ijdng  days  to  be  allowed  under  the  charterparty  were  ''  run- 
ning" days,  then  a  Sunday  would  have  to  be  counted  as 
one  of  the  days,  and  the  ship  would  have  been  one  day  on 
demurrage  at  the  port  of  loading;  if  "working"  days  were 
meant,  then  the  Ijring  days  only  were  exhausted  at  the  port 
of  loading :  and  the  question  arose  whether  the  plaintiffs 
were  entitled  on  the  facts  to  two  days'  demurrage  in  Lon- 
don. As  to  this,  the  facts  were  that  the  ship,  when  in  the 
Thames,  was  directed  to  proceed  to  the  Victoria  Docks.  She 
got  into  the  docks  on  the  evening  of  a  Tuesday  at  5 
P.M.,  but,  owing  to  timber  of  the  defendants  being  in  the 
way,  she  did  not  get  to  her  berth  till  8  a.m.  on  the  Wednes- 
day. She  began  discharging  at  that  hour,  and  contin- 
ued to  discharge  till  8  p.m.,  when  the  laborers  knocked  oflE 
work.  She  began  again  at  4  a.m.  on  the  Thursday,  and  fin- 
ished at  8  A.M. 

A  rule  was  obtained,  pursuant  to  the  leave  reserved,  to 
enter  a  verdict  for  defendants  or  to  reduce  the  damages. 

Her  Schelly  Q.C.,  and  Orompton^  showed  cause :  First,  the 
lying  days  in  the  charter  mean  running  days.  This  is  the 
general  meaning  unless  working  days  be  expressly  named : 
Brovm  v.  Johnson  (*). 

[Lush,  J.:  Reading  the  whole  clause  together,  ''loading 
and  discharging  as  fast  as  the  steamer  can  work,  but  a  mini- 
mum of  seven  days  to  be  allowed  merchants,"  the  lying  days 
must  mean  working  days.] 

Then  arises  the  second  point,  whether  the  plaintiflfs  are 
entitled  to  charge  two  days  on  demurrage  in  London.  De- 
murrage begins  to  run  from  the  time  the  ship  is  in  dock,  and 
not  from  the  time  she  gets  to  a  berth  :  this  was  decided  as  to 
lay  days  in  Brown  v.  *  Johnson  {')  and  Tapscoit  v.  [348 
Balfour  i^).  The  demurrage  days  therefore  began  to  run 
on  the  morning  of  Wednesday,  and  it  was  the  defendants' 
loss  if  she  was  not  able  to  begin  discharging  before  8  a.m. 
Then  as  to  the  second  day,  Thursday,  a  portion  of  a  day 
must  be  counted  as  a  whole  day  in  the  case  of  demurrage : 

0)  10  M.  <&  W.,  331.  («)  Law  Rep.,  8  C.  P.,  46. 

13  Eng.  Rep.  37 
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and  it  is  frequently  the  practice  in  the  charters  of  large 
steamers  to  reckon  demurrage  by  the  hour,  so  as  to  avoid  the 
great  expense  of  counting  by  days.  There  is  no  case  to  be 
lound  on  the  subject,  but  it  is  clear  that^  on  the  score  of  con- 
venience, if  the  ship  is  detained  anj  part  of  a  day  it  must  be 
at  the  charterer's  expense.  She  may  lose  a  tide  by  being 
detained  however  short  a  time. 

Aspinally  Q.C.,  and  Bruce^  in  support  of  the  rule :  The 
court  has  already  intimated  its  opinion  on  the  construction 
of  the  charterparty,  that  the  seven  days  mean  working,  and 
not  mere  running  days.  As  to  the  other  point :  the  time 
occupied  by  discharging  was  only  one  full  day.  Why  should 
the  expense  of  the  delay  fall  on  the  charterer  ?  The  absence 
of  any  cases  on  the  subject  is  in  the  defendants'  favor.  At 
all  events,  they  are  only  bound  to  pay  for  a  portion  of  the 
second  day. 

Mellor,  J. :  I  am  of  opinion  that  the  rule  should  be  dis- 
charged. The  stipulation  is  that  the  loading  and  discharg- 
ing should  be  as  fast  as  the  steamer  can  work,  although  a 
minimum  of  seven  days  is  allowed  to  the  merchants ;  and 
they  are  bound  either  to  discharge  within  this  minimum  or 

Say  demurrage  for  each  day  beyond.  It  is  said  the  defen- 
ants  are  not  bound  to  pay  for  the  second  day,  or  at  all 
events  only  for  a  portion  of  it.  But  they  detained  the 
vessel  over  the  first  day,  and  consequently  must  pajr  for  the 
second  day.  Any  other  rule  would  be  attended  with  great 
inconvenience. 

Lush,  J. :  I  am  of  the  same  opinion.  The  clause  in  the 
charterparty,  "loading  and  discharging  the  ship  as  fast  as 
the  steamer  can  work,  but  a  minimum  of  seven  days  to  be 
allowed  merchants,"  must  mean  working  days;  tnerefore 
the  Sunday  is  excluded  in  reckoning  the  Tying  days,  and  in 
that  view  no  demurrage  was  incuiTea  at  the  port  of  loading  ; 
but  the  lying  days  were  all  expended  there.  Then  as  to  the 
unloading ;  the  ship  arrived  m  dock  on  the  Tuesday ;  she 
349]  could  not  get  to  her  *berth  till  Wednesday  at  8  a.m., 
and  she  began  discharging  then,  and  worked  till  8  p.m. 
She  began  again  on  the  Thursday  at  4  a.m.,  and  finished  at 
8  A.M.  I  am  clearly  bf  opinion,  under  these  circumstances, 
that  Thursday  must  be  counted  in  favor  of  the  shipowners. 
There  is  no  ground  for  saying  that  in  the  case  of  demurrage 
there  can  be  any  division  of  a  day  without  express  stipula- 
tion to  that  effect.  The  inconvenience  of  such  a  proceeding 
would  be  very  great,  and  the  justice  of  the  case  seems  the 
other  way.  It  might  be  that  by  the  detention  of  a  few 
hours  the  ship  had  lost  the  whole  day,  or  a  tide  ;  and  even 
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if  she  could  get  out  for  another  port  for  a  fresh  voyage,  very 
j)0S8ibly  she  might  not  be  able  to  get  to  the  other  place  in 
time  for  loading.  Therefore  convenience  and  the  language 
of  the  charterparty  point  the  same  way.  If  not  discharged 
within  the  lay  days,  tha  charterer  must  pay  for  every  day 
and  fraction  of  a  day  at  the  stipulated  rate  of  demurrage. 

QuAiN,  J.:  I  am  of  the  same  opinion.  It  is  perfectly 
clear  that  on  this  charter  the  plaintiffs  are  entitled  to  two 
days'  demurrage.  She  got  into  the  docks  on  the  Tuesday, 
and  got  to  a  berth  on  the  morning  of  Wednesday  at  eight, 
and  worked  till  eight  in  the  evening.  That  was  a  good 
working  day — at  least  there  was  no  evidence  to  the  con- 
trary. If  the  charterers  do  not  discharge  on  the  first  day, 
and  get  into  a  second  day,  they  are  clearly  liable  for  the 
whole  day's  demurrage.  It  was  contended  for  the  defen- 
dants that  they  are  onlv  liable  for  one  day,  or  only  for  a 
fraction  of  the  second ;  tut  it  was  nottsuggested  how  the 
proportion  was  to  be  calculated,  and  it  is  clear  that,  in  the 
case  of  demurrage  like  this,  we  cannot  go  into  the  calcula- 
tion of  part  of  a  day.  As  far  as  I  could  make  out  the  argu- 
ment, tne  defendants  seek  to  set  off  the  four  hours  lost  on 
the  first  day  against  the  four  hours,  from  four  to  eight,  of 
the  second ;  but  the  ship  got  into  dock  on  the  Tuesday,  and 
the  shipowner  is  not  responsible  for  a  delay  after  that. 

Jiule  discharged. 

Attorneys  for  plaintiffs ;  MapleSy  Teesdale  <fe  Ci>,,  for 
Lietchy  Dodd  <fe  Eramwell^  Liverpool. 

Attorneys  for  defendants :   Wilde,  Barber  &  Brown. 

See  4  Eng.  Rep.,  816,  475  ;  8  id.,  108  ;  in  the  contract,  damages  in  tl^e  i^atnre 

10  id. ,  167.  of  demurrage,  may  be  recovered  by  the 

Consifi^nees  are  only  liable  for  an  im-  shipowner  for  unwarranted  detention 

proper  detention  of  a  vessel  at  the  place  through  the  fault  of  the  consignee  : 

of  delivery,  arising  from  their  miscon-  Morse  y.  Pesant,  7  Bosw. ,  199,  8  Abb. 

duct  or  neglect:  HunUey  v.  Dows^  55  Qo\\it  App.   Dec,   821,   2  Keyes,  16; 

Barb.,  810.  Gross  v.  Beard,  26  N.  Y.,  85  ;  Lake  v. 

If  the  bill  of  lading  contain  no  clause  Hurd,  38   Conn.,  536  ;  HaU  v.  Baker, 

as  to  the  number  of  days  to  be  allowed  64  Maine,  839. 

for  discharging  the  cargo,  the  consignee  But  see  Oray  v.  CWr,  L.  R.,  6  Q.  B., 

is  bound  only  to  ordinary  diligei^ce  in  522 ;    Kemp  v.  McDougaU,  28  Upper 

the  customary  manner :  Ford  v.  Cotes-  Can.  Q.  B.,  OSS ;  Baker  v.   Torrance, 

fcorth,  L.  R.,  4  Q.  B.,  127,  5  id.,  545;  80  Upper  Can:  Q.  B.,  48,  affirmed  31 

Cross  V.  Beard,  26  N.  Y.,  85  ;  Combs  v.  Upper  Can.  Q.  B.,  561 ;  McOrevy  v. 

Nolauy  T  Benedict,  301;  Ths  Olaver,  Rathbone,   11   Upper  Can,   Com.   PI., 

1  Brown's  Adm.,  166;  Burmester  v.  186;  i^brd  v.  Co«e*MW«A,  U  R. ,  4  Q.  B. , 
IIod»m,  2  Camp.,  483:  TJie  Taber,  1  127,  5  id.,  544;  Chappel  v.  Comfort, 
Benedict,  105  ;  R.  B.  Go.  v.  Nortkam,  10  C.  B.,  N.  S.,  802  ;   Young  Y.JdoeUer, 

2  Benedict,  1 ;  TowU  v.  Kettel,  5  Cush.,  5  Ell.  A  Bl.,  755  ;  FarweU  v.  Davis,  66 
18.  Barb.,  81 ;  Brown  v.  Boss,  8  Upper. 

Though  strict  dc^murrage  can  only  be    Can.  Q.  B.,  469. 
claimed  when  provision  is  made  for  it        Where  the  contract  provided  for  one 
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day's  detention  (Sundays  excepted)  for 
every  one  hundred  tons,  and  the  defen- 
dant directed  tlie  carrier  to  take  the 
cargo  to  the  dock  of  a  railroad  company, 
ana  there  discharge  it,  which  he  did 
pursuant  to  the  requirements  of  the 
railroad  company  and  the  rules  of  the 
dock  and  customs  of  the  port,  and  in 
so  doing  was  subjected  to  detention  and 
delay  :  Held,  the  plaintiff  had  a  right 
to  comply  with  such  rules  and  customs, 
the  defendants  were  liable  for  demur- 
rage, although  the  captain  notified 
them  of  the  arrival  of  his  vessel  on 
Sunday,  they  not  objecting  on  that 
ground,  but  having  acted  on  such 
notice  :  Lake  v.  Hurd,  88  Conn.,  536. 

P.,  N.  &  Co.,  brokers  at  Cleveland, 
shipped  a  cargo  of  coal  on  testator's 
vessel,  consigned  to  defendant  at  To- 
ronto, there  being  no  stipulation  in  the 
bill  of  lading  as  to  deiAarrage.  The 
vessel  was  detained  four  and  a  half 
days  in  unloading,  for  which  it  was 
sought  to  make  defendant  liable.  A 
verdict   having   been    found  for   the 


plaintiff -upon  the  evidence  set  out  be- 
low, a  new  trial  was  granted  as  the 
facts  with  regard  to  defendant's  having 
hired  the  vessel  had  not  been  fully 
brought  out. 

Qucere,  if  it  had  been  satisfactorily 
proved  that  defendant  had  employed 
the  vessel,  whether  he  would  have 
been  liable  on  the  merits.  Semble,  not, 
for  the  substantial  cause  of  delay 
seemed  to  have  been  the  want  of  men 
to  discharge  the  cargo,  which  it  was 
the  testator's  duty  to  provide,  the  gangs 
of  men  being  employed  in  unloading 
other  vessels  previously  arrived  at  the 
wharf  to  which  defendant  first  sent  the 
said  vessel,  and  defendant  had  told  the 
master,  when  he  complained  of  the  de- 
lay, that  he  might  go  to  another  wharf : 
Burnett  v.  Conger,  28  Upper  Can.  Com. 
PL,  590. 

A  receipt  in  full  for  freight  and 
charges  does  not  include  a  demand  for 
demurrage  :  Huniiey  v.  Dowb,  55  Barb., 
310. 


[Law  Reports,  10  Queen's  Bench,  850.] 
May  2T,  18T6. 

350]  *Hadgraft,  Appellant ;  Hewith,  Respondent. 

Compulsory  Pilotaffe—Merehant  Shipping  Act,  1864  (17  db  18  Vxct,  e.  104),  «.  858, 
870,  879 ;  6  Oeo.  4,  c.  125,  ».  5—"  THnUy  House  Outport  JDisiriet," 

By  the  Merchant  Shipping  Act,  1854  (17  A  18  Vict  c.  104),  a.  858,  the  employ- 
ment of  pilots  shall  continue  compulsory  in  all  districts  where  it  is  compulsory  at  the 
time  the  act  passed.  By  s.  379,  ships  {inler  alia)  employed  in  the  coasting  trade  of 
the  United  Kingdom,  when  not  carrying  passengers,  shall  be  exempted  from  compul- 
sory pilotage  in  '*  the  Trinity  House  outport  districts,"  which,  by  s.  870,  comprise 
"any  pilotage  district  for  the  appointment  of  pilots  within  which  no  particular 
provision  is  made  by  any  act  of  Parliament  or  charter." 

By  the  Ipswich  Dock  Act,  1852  (16  Vict  c.  cxvi.),  s.  8,  a  former  act,  by  which 
special  provision  was  made  for  the  appointment  of  pilots  in  the  port  of  Ipswich,  is 
repealed,  and  s.  91  enacts,  as  to  the  appointment  of  sub- commissioners,  for  examin- 
ing pilots,  Ac,  in  the  words  of  s.  6  of  6  Geo.  4,  c.  126,  except  that  they  are  described 
as  persons  "resident  within"  the  port  of  Ipswich,  instead  of  " at": 

held,  that  s.  91  was  not  a  "  particular  provision ;"  and  that  Ipswich  was  therefore 
a  Trinity  House  outport  district,  and  a  coasting  vessel  not  carrying  passengers  navi- 
gating that  port  was  exempt  from  compulsory  pilotage. 

Ca£E  stated  by  the  justices  of  the  borough  of  Ipswich, 
under  20  &  21  Vict.  c.  43. 

All  information  was  preferred  by  the  appellant  against  the 
respondent,  under  s.  353  of  the  Merchant  Shipping  Act,  1854 
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(17  &  18  Vict.  c.  104  (*)),  charging  that  the  respondent,  be- 
ing master  of  the  steamship  Eider,  navigated  his  ship  with- 
out a  licensed  pilot  in  a  certain  part  of  the  port  of  Ipswich. 

The  Eider  had  a  British  register,  and  was  of  the  burthen 
of  upwards  of  sixty  tons,  and  was  employed  in  the  regular 
coasting  *trade  of  the  United  Kingdom  and  belonged  [351 
to  the  port  of  Ipswich,  and  was  not  on  the  day  in  question 
camming  passengers. 

The  appellant  was  a  duly  qualified  pilot,  and  had  offered 
to  pilot  the  vessel. 

The  original  local  act  regulating  the  port  of  Ipswich  was 
45  Geo.  3,  c.  101,  and  by  ss.  1-3,  certain  commissioners  were 
to  be  appointed  with  certain  qualifications,  and,  by  s.  62, 
pilots  were  to  be  licensed  by  those  commissioners-  This  act 
was  repealed  by  1  Vict.  c.  Ixxiv.  s.  1,  which  act  was  itself 
repealed  by  the  present  act,  15  Vict.  c.  cxvi.  s.  3 ;  and  by 
s.  91  it  was  enacted  as  follows  : 

Whereas  it  is  expedient  that  proper  and  skilful  persons  should  be  licensed  and  ap- 
pointed pilots  of  the  said  port  of  Ipswich  and  the  adjacent  coast,  and  provision  was 
made  in  the  first-recited  act  for  licensing  and  appointing  such  pilots :  It  shall  be  law- 
ful for  the  corporation  of  Trinity  House,  of  Deptford  Strond,  and  they  are  hereby  re- 
quired, to  appoint  from  time  to  time  (as  often  and  for  such  periods  as  they  in  their 
.  discretion  shall  think  fit)  proper  and  competent  persons  (not  to  exceed  five  nor 
to  be  less  than  three  persons),  reitideni  tnthin  the  port  of  Ipswich,  to  act  as  sub-com- 
missioners of  pilotage  for  the  said  port,  and  who  shall  be  called  sub-commissioners  of 
pilotage,  and  shall  take  the  oath  prescribed  by  6  Geo.  4,  c.  126,  for  the  faithful  dis- 
charge of  their  duty ;  .  .  .  and  shall  examine,  and  they  are  hereby  authorized  (so 
long  as  their  deputation  or  appointment  shall  not  be  revoked  or  superseded)  to  ex- 
amme  into  the  qualification  of  persons  to  act  as  pilots  for  the  said  port  and  the  ad- 
joining coasts ;  and  it  shall  be  lawful  for  the  said  corporation,  upon  their  receiving  a 
satisfactory  certificate,  under  the  hands  of  any  three  of  such  sub-commissioners  if 
the  whole  number  shall  consist  of  four  or.five,  and  of  any  two  if  the  whole  number 
shall  consist  of  three,  that  any  such  persons,  so  examined  as  aforesaid,  is  duly  quali- 
fied to  act  for  such  port  and  the  adjoining  coasts,  to  give  a  license  to  such  person  to 
act  as  a  pilot  within  the  particular  limits  (describing  the  same)  for  which  he  shall 
have  passed  such  examination ;  and  when  and  so  soon  as  the  said  corporation  shall 
have  licensed  any  pilot  or  pilots  for  the  said  port  and  the  adjoining  coasts,  they 
shall  cause  such  notice  thereof  to  be  given,  and  in  such  manner  and  form,  and  so  to 
be  published  as  a  notice  directed  to  be  given  by  the  said  act  of  6  Geo.  4,  c.  126,  in 
the  case  of  licenses  granted  by  the  said  corporation  under  the  authority  of  that  act 
to  pilots  for  any  particular  port  or  ports  and  the  coasts  near  the  same ;  and  from  and 
after  a  time  or  times  to  be  limited  in  the  said  notice  (which  shall  not  in  any  case,  or 

(1)  17  <b  18  Vict.  c.  104,  s.  86S  :  "  Sub-  of  any  unexempted  ship  navigating  with- 
ject  to  any  alteration  to  be  made  by  in  any  such  district  who,  after  a  qualified 
any  pilotage  authority  in  pursuance  of  pilot  has  offered  to  take  charge  of  such 
the  power  hereinbefore  in  that  behalf  ship,  or  has  made  a  signal  for  that  pur- 
given,  the  employment  of  pilots  shall  pose,  either  himself  pilots  such  ship  with- 
continne  to  be  compulsory  in  all  districts  out  possessing  a  pilota^  certificate  en- 
in  which  the  same  was  by  law  compul-  abling  so  to  do,  or  employs  or  continues 
sory  immediately  before  the  time  wlien  to  employ  an  unqualified  person  to  pilot 
this  act  comes  mto  operation ;  and  all  her  .  .  .  shall  for  every  such  offence  in- 
exemptions  from  compulsory  pilotage  cur  a  penalty  of  double  the  amount  of 
then  existing  within  such  districts  shall  pilotaii^e  demandable  for  the  conduct  of 
aldo  continue  in  force ;  and  every  master  such  ship." 
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in  relation  to  any  vessel  whatsoever,  be  less  than  six  weeks  from  the  publication 
thereof  as  aforesaid,  and  shall  be  proportionably  more,  at  the  discretion  of  the  said 
corporation,  in  relation  to  vessels  engaged  in  foreign  voyages  at  the  time  of  such 
publication),  all  vessels  sailing,  navigating,  or  passing  into  or  out  of  the  said  port, 
or  upon  the  coasts  thereof,  save  and  except  under  such  circumstances  as  are  saved  and 
excepted  in  and  by  the  said  act  of  Parliament,  shall  be  conducted  and  piloted  by 
such  pilots  only  as  shall  be  so  licensed  as  aforesaid,  and  by  no  other  pilots  or  per- 
sons whomsoever. 

Sect.  92.  The  licenses  to  be  granted  by  the  said  corporation,  under  the  authority  of 
393]  this  act,  shall  be  granted  in  such  form  and  for  such  period,  and  subject  to*8uch 
powqr  of  renewal  and  suspension,  amendment,  or  revocation,  as  the  licenses  granted 
under  the  said  act  of  6  Geo.  4,  c.  125 ;  and  such  pilots,  when  so  licehsed  as  aforesaid 
under  the  authority  of  this  act,  shall  for  all  purposes  and  to  all  intents  whatsoever 
be  deemed  and  taken  to  be  pilots  licensed  unaer  the  said  act  of  6  Geo.  4,  c.  126 ; 
and  all  and  every  the  enactments,  protections,  provisions,  forfeitures,  penalties,  mat- 
ters, and  things  contained  in  that  act  of  Parliament,  or  conferred  or  imposed  thereby, 
except  as  hereinafter  provided,  and  all  by-laws  made  by  the  said  corporation  in  pur- 
suance thereof,  shall  be  deemed  and  taken  to  apply  to  pilots  so  to  be  licensed  as 
aforesaid  under  the  authority  of  this  act,  and  to  all  masters  and  owners  of  vessels 
and  other  persons  whatever,  in  the  same  manner  and  to  the  same  extent,  and  the  said 
forfeitures  and  penalties  shall  be  recovered  and  applied  in  the  same  way,  as  if  the  said 
last-mentioned  pilots  had  been  duly  licensed  under  the  said  act  of  6  Geo.  4,  c.  126  ('). 

[There  were  other  sections  of  the  local  act  set  out,  raising 
other  points,  which  the  judgment  of  the  court  renders  it  un- 
necessary to  give.] 

It  was  contended  {inter  alia\  on  the  part  of  the  appellant, 
that,  although  the  appointment  and  control  of  pilots  at 
Ipswich  were  vested  in  the  Trinity  House  by  the  local 
act,  Ipswich  is  not  a  Trinity  House  oulport  district  within 
the  meaning  of  s.  370,  subs.  3,  of  the  Merchant  Shipping 
Act,  1854  (17  &  18  Vict.  c.  104),  which  describes  Timity 
House  outport  districts  as  "comprising  any  pilotage  district 
for  the  appointment  of  pilots  within  which  no  particular 
provision  is  made  by  any  act  of  Parliament  or  charter,"  in- 
asmuch as  in  the  Ipswich  district  particular  provision  has 
been  made  by  the  local  act ;  and  that  therefore  the  exemp- 
tions relatinff  to  Trinity  House  outport  districts,  under  s.  379 
of  the  Mercliant  Shipping  Act,  which  exemptions  extend 
{inter  alia)  to  all  ships  employed  in  the  coasting  trade  of 
the  United  Kingdom,  when  not  carrying  passengers,  do  not 
extend  to  the  present  case. 

It  was  contended  {inter  alia)  on  the  part  of  the  respon- 
dent, that  Ipswich  is  a  Trinity  House  outport  district  within 
the  meaning  of  s.  370,  subs.  3,  of  the  Merchant  Shipping 
Act,  inasmuch  as  the  provision  for  appointing  pilots  con- 
tained in  the  Ipswich  act  places  the  appointment  of  such 
pilots  upon  the  same  footing  as  in  Trinity  House  outport 
districts,  and  is  not  therefore  such  a  *'  particular  provision" 
as  was  contemplated  by  or  is  within  the  true  meaning  of 

Q)  Sects.  121  and  122  of  1  Vict.  c.  bcxiv.,  were  respectively  in  identical  terms 
with  the  above  ss.  91  d;  92. 
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subs.  3 ;  and  that  therefore  the  Eider  was  exempted  from 
compulsory  pilotage  by  virtue  of  the  exemptions  relating  to 
*Trinity  House  outport  districts  contained  in  s.  379  [353 
of  the  Merchant  Shipping  Act,  of  ships  not  carrving  pas- 
sengers, (1.)  employed  in  the  coasting  trade  of  the  United 
Kingdom,  or  (5.)  navigating  within  the  limits  of  the  port  to 
which  they  belong. 

The  justices  were  of  opinion  that  the  Eider  was  exempted 
from  compulsory  pilotage,  by  virtue,  inter  alia^  of  the 
above  provisions  of  the  Merchant  Shipping  Act,  and  dis- 
missed the  information. 

The  question  for  the  court  was,  inter  alia^  whether  the 
Eider  was  exempted  from  compulsory  pilotage  under  the 
Merchant  Shipping  Act. 

[Oraham^  for  the  respondent,  intimated  that  he  should 
rely  chiefly  on  the  exemption  under  ss.  370,  379  of  the  17  & 
18  Vict.  c.  104,  and  should  contend  that  s.  91  of  the  local 
act  was  not  a  "particular  provision,"  as  was  shown  by  s.  92.] 

Sutton  toT  the  appellant:  There  is  a  *' particular  pro- 
vision" here;  s.  91  is  not  identical,  though  nearly  so,  with 
8.  5  of  6  Geo.  4,  c.  126.  The  sub-commissioners  are  to  be 
persons  "resident  within"  the  port  of  Ipswich,  whereas  in 
the  general  act  they  are  to  be  so  many  persons  "at"  the 

Sort.  Sect.  92  shows  that  the  pilots  are  not  appointed  un- 
er  the  general  act,  for  the  penalties  are  to  be  recovered,  &c., 
as  if  the  pilots  had  been  appointed  under  the  6  Geo.  4,  c.  126. 
Oraham^  for  the  respondent,  was  not  called  upon. 
Blackburn,  J. :  I  am  of  opinion  that  the  magistrates  were 
right  in  dismissing  the  summons.  The  17  &  18  Vict.  c.  104, 
s.  379,  says:  "The  following  ships,  when  not  carrying  pas- 
sengers, shall  be  exempted  from  compulsory  pilotage  in  the- 
London  district,  and  in  the  Trinity  House  outport  districts: 
(1.)  ships  employed  in  the  coasting  trade  of  the  United  King- 
dom." Sect.  363  had  previously  said  that  all  exemptions 
from  compulsory  pilotage,  existing  when  the  act  came  into 
operation,  shall  continue  in  force ;  but  in  Reg,  v.  Stanton  (*) 
it  was  held  that  the  two  sections  were  independent,  and  that 
the  one  did  not  affect  the  other.  Then  what  are  Trinity 
House  outport  districts  ?  They  are  defined  by  s.  370,  subs.  3 : 
"any  pilotage  district  for  the  appointment  of  pilots  within 
which  ^no  particular  provision  is  made  by  any  act  of  [354 
Parliament  or  charter."  By  6  Geo.  4,  c.  125,  s.  6,  enact- 
ments were  passed  as  to  tne  appointment  by  the  Trinity 
House  of  sub- commissioners  in  such  ports,  for  the  purpose 
of  examining  and  giving  certificates  to  pilots  for  their  respect- 

(•)  8  E.  <fe  B.,  446  ;  27  L.  J.  (M.C),  106. 
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ive  ports.  At  the  time  of  the  passing  of  that  act,  a  local 
act,  45  Geo.  3,  c.  101,  was  in  operation  as  to  the  port  of  Ips- 
wich, and  in  it  were  special  provisions  as  to  the  appointment 
of  commissioners  and  the  licensing  of  pilots  (M.  But  this 
statute  was  repealed  by  1  Vict.  c.  Ixxiv.,  s.  1,  wnich  act  was 
itself  repealed  by  the  existing  act  for  the  port  of  Ipswich, 
16  Vict.  6,  c.  cxvi.  And  the  effect,  no  doubt,  would  have 
been  to  leave  the  appointment  of  pilots  for  Ipswich  under 
the  general  act ;  but  it  was  thought  safer,  I  suppose,  to  put 
in  express  terms  how  the  pilots  shall  be  appointed,  and  ac- 
cordingly in  s.  91  of  the  present  act,  the  very  same  mode  for 
appointing  sub-commissioners  for  the  purpose  of  licensing 
pilots  for  the  port  of  Ipswich,  is  given  as  in  s.  5  of  the  gen- 
eral act  of  Geo.  4,  the  only  difference  being  that  in  the  act 
of  Geo.  4  the  sub-commissioners  are  described  as  not  to  ex- 
ceed five  nor  to  be  less  than  three  persons  "a^  each  port," 
whereas,  in  the  local  act  they  are  described  as  ^^ resident 
within  the  port  of  Ipswich."  Otherwise  the  two  enactments 
are  identical  as  to  the  mode  of  appointment  of  commissioners 
and  licensing  of  pilots.  I  do  not  think  that  this  slight  dif- 
ference makes  s.  91  "a  particular  provision;"  and  conse- 
quently Ipswich  comes  within  the  definition  of  s.  370,  subs. 
3,  of  17  &  18  Vict.  c.  104,  and  the  ship  in  question  was  ex- 
empted from  compulsory  pilotage,  and  the  magistrates  were 
right. 

Mellor  and  Quain,  JJ.,  concurred  that  s.  91  of  the  local 
act  was  not  a  "particular  provision." 

Jvdgmentfor  the  respondeTit. 

Attorney  for  appellant:  Farnfield^  for  A,  A.  WattSy 
Ipsvnch. 

Attorney  for  respondent :  E.  Brorrdey^  for  Jackaman  & 
8ons^  Ipswich. 

O  See  88.  l-81md52. 


[Law  Reports,  10  Qaeen's  Bench,  860.] 
June  1,  1875. 

360]  *k:ay  v.  Oxley. 

EatemeiUr-^Eight  of  Way — Orafd  of  New  Way  by  general  Words,  "AU  Ways  and 
RighU  of  Way,  occupied  or  enjoyed,  or  reputed  ae  appurtenant** 

Defendant  was  owner  in  feh  of  a  dwelling-house,  together  with  a  cottage  and  stable 
belonging  to  it,  called  "Roseville,"  and  was  aUo  owner  in  fee  of  an  adjoining  farm- 
stead ana  farm,  having  a  private  road  which  led  from  a  hieh  road  to  the  farm  build- 
ings, and  passed  close  to  one  side  of  the  stable  of  Roseville.  By  indenture  of  the 
Ist  of  May,  1860,  defendant  demised  Roseville  to  H.  for  ten  years.    H.  entered 
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on  the  premisee,  and  bailt  over  the  stable  a  bay  loft,  with  two  openings  towards 
the  private  farm  road,  having  first  obtained  permission  from  defendant  to  do  so,  and 
also  permission  from  defendant  and  the  then  tenant  of  the  farm  to  use  the  farm  road 
for  the  purpose  of  bringing  hay,  straw,  <fec.,  to  the  loft,  that  being  the  only  access  to  the 
openings  in  the  loft.  H.  and  the  sub-tenants  occupying  RoseviUe  continued  during 
the  term  to  use  the  road  up  to  May,  1870 ;  at  that  time  plain tfff  agreed  to  purchase 
Roseville  of  defendant;  and  by  deed  of  the  2d  of  August,  1870,  Koseville,  <&c.,  was 
conveyed  by  defendant  to  plaintiff  in  fee,  "  together  with  all .  .  .  ways  and  rights  of 
way, . .  .  easements,  and  appurtenances  to  the  said  dwelling-house,  cottage,  and  here- 
ditaments, or  any  of  them  appertaining,  or  with  the  same  or  any  of  t^em  now  or 
heretofore  demised,  occupied,  or  enjoy^,  or  reputed  as  part  or  parcel  of  them,  or  any 
of  them,  or  appurtenant  thereto  ": 

Hdd^  that  the  right  to  use  the  farm  road  for  the  aforesaid  purposes  passed  to  the 
plaintiff  under  the  above  words. 

LangUy  y.  Hammond  (Law  Rep.,  8  Ex.,  161)  discussed. 

Case  stated  by  an  arbitrator,  after  verdict,  taken  by  con- 
sent, for  the  plaintiff. 

The  action  was  brought  to  try  the  right  of  the  defendant 
to  obstruct  a  way  which  the  plaintiff  claims  a  right  to  use 
over  defendant's  land  for  certain  purposes. 

The  following  are  the  material  parts  of  the  case : 

On^  and  previous  to  the  1st  oi  May,  1860,  the  defendant 
was  the  owner  in  fee  of  a  dwelling-house,  together  with  the 
cottage,  stable,  outbuildings,  and  garden  thereto  belonging, 
now  the  proper tv  of  the  plaintiff,  and  called  "  Rosevule,"' 
situate  at  Koundhay,  in  the  parish  of  Barwick  in  Elmet,  in 
the  county  of  York,  abutting  upon  a  public  highway,  called 
Horse  Shoe  Lane,  leading  from  Leeds  to  Seacroft ;  and  de- 
fendant was  also  the  owner  in  fee  of  an  adjoining  farmstead 
and  farm  called  Rose  Cottage  Farm,  abutting  also  upon  the 
same  highway,  and  having  a  private  farm  road  ^leading  [361 
from  it  to  the  farm  buildings,  stack-yard,  and  other  prem- 
ises connected  therewith,  and  to  a  field  adjoining  them. 

Bv  an  indenture  of  lease,  dated  the  Ist  of  May,  1860,  de- 
fendant demised  Roseville  to  R.  J.  Hudson  for  a  term  of  ten 
years  from  that  date,  together  with  "all  and  singular  the 
rights,  privileges,  easements,  advantages,  and  appurtenances 
whatsoever  to  the  said  messuage  and  premises  thereby  de- 
mised, belonging,  or  in  Anywise  appertaining  or  therewith 
used  or  enjoyed." 

At  the  time  of  the  demise  the  stable  had  no  upper  story, 
and  was  of  the  same  height  as  the  adjoining  cottage  demised 
with  it. 

Hudson  entered  at  once  into  possession,  and  in  the  same 
year  built  at  his  expense  a  hay  chamber  or  upper  room  over 
the  stable,  with  two  square  openings  in  the  east  wall  of  the 
chamber,  of  the  respective  dimensions  of  4  ft.  7  in.  by  2  ft. 
1  in.,  and  2  ft.  10  in.  by  2  ft.  10  in.,  for  the  purpose  of  get- 
ting his  corn,  hav,  and  straw  into  his  hay  chamber,  and  for 
13  Eng.  Rep.  38 
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which  purpose  they  were  adapted.  Both  openings  were  fit- 
ted witn  shutters  and  the  shutters  to  one  of  tnem  opened  out- 
wards. There  were  no  other  means  for  the  admission  of  light 
and  air  into  the  chamber  except  a  ipan-hole  2  ft.  6  in.  by 
2  ft.  1  in.  square,  cut  through  the  south-east  comer  of  the 
floor. 

The  east  wall  and  the  openings  abutted  upon  and  looked 
into  the  stack-yard  and  adjoining  premises  of  Rose  Cottage 
Farm;  and  there  was  no  access  to  them  with  carts  and 
wagons  out  of  any  part  of  the  premises  demised  to  Hud- 
son, and  the  only  way  by  which  carts  and  wagons  could  be 
brought  up  to  them  was  by  taking  them  along  the  private 
farm  road  of  Rose  Cottage  Farm. 

Before  making  these  alterations,  Hudson  consulted  the  de- 
fendant and  Robert  Barber,  who  was  then  the  defendant's 
tenant  of  Rose  Cottage  Farm,  upon  them,  tod  obtained 
their  consent  to  them,  and,  at  the  same  time,  their  permis- 
sion to  use  Rose  Cottage  Farm  private  road  to  get  to  the  hay 
chamber,  when  completed,  with  his  cart  and  wagon  loads  of 
hay,  corn  and  straw. 

No  openings  were  made  in  the  opposite  or  west  wall  of  the 
.  hay  chamber. 

The  lessee  Hudson  remained  in  occupation  of  Roseville 
and  premises  until  about  March,  1863,  when  he  ♦sublet  them 
to  a  Mrs.  Fletcher,  who  remained  in  occupation  twelve 
months ;  and  on  her  quitting  them,  Hudson  sublet  them  to 
362]  Richard  Green,  who  ^remained  in  occupation  up  to  the 
expiration  of  the  aforesaid  lease  of  1860,  and  was  in  actual 
occupation  and  using  the  defendant's  farm  road,  as  Hudson 
had  done,  to  get  hay  and  corn  into  the  hay  chamber  at  the 
time  when  the  plaintiff  purchased  from  the  defendant,  as 
hereinafter  mentioned. 

In  1868,  the  defendant  entered  into  the  occupation  of  Rose 
Cottage  Farm  himself,  and  has  continued  to  occupy  it  to  the 

E resent  time,  having  a  bailiff  residing  in  the  farmstead ;  and 
e  has  been  all  along  and  still  is  the  owner  of  it. 
All  the  time  Hudson  and  his  under-tenants  were  in  occu- 
pation of  Roseville  they  respectively  used  the  defendant's 
Erivate  farm  road  with  their  carts  and  wagons  to  get  their 
ay,  corn  and  straw  into  the  hay  chamber,  and  were  never 
interrupted  or  interfered  with  by  the  defendant  or  his  ten- 
ants or  servants. 

The  premission  which  the  defendant  gave  to  his  lessee 
Hudson  before  building  the  hay  chamber  was  never  with- 
drawn, but  on  a  few  occasions  the  servants  of  Hudson  and 
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Green  asked  permission  of  thfe  defendant's  tenant  and  bailiff 
to  use  the  road. 

In  May,  1870,  the  plaintiff  agreed  with  the  defendant  to 
purchase  Rosenlle ;  and  by  a  conveyance,  dated  the  2d  of 
August,  1870,  defendant  conveyed  to  plaintiff  in  fee  *'all 
that  messuage  or  dwelling-house,  with  the  outbuildings,  con- 
servatory, gardens,  and  pleasure  grounds  thereto  belonging, 
called  Roseville,  situate  at  Roundnay,  in  the  parish  of  Bar- 
wick  in  Elmet,  in  the  county  of  York,  and  abutting  upon 
Horse  Shoe  Lane,  leading  from  Leeds  to  Seagrof t ;  and  all 
that  cottage,  stable-yard,  outbuildings,  and  close  of  land 
adjoining  the  said  messuage  or  dwelling-house ;  Together 
viiih  all  buildings,  erections,  fixtures,  commons,  hedges, 
ditches,  fences,  ways,  and  rights  of  way,  waters,  water- 
courses, drains,  cisterns,  lights  and  rights  of  light,  liberties, 
privileges,  easements,  advantages,  and  appurtenances  whatso- 
ever to  the  said  messuage  or  dwelling-house,  cottage,  land, 
and  hereditaments,  or  any  of  them,  appertaining,  or  with  the 
same  or  any  of  them  now  or  heretofore  demised,  occupied,  or 
enjoyed,  or  reputed  as  part  or  parcel  of  them,  or  any  of  them, 
or  appurtenant  thereto." 

At  the  time  of  the  conveyance  the  hajr  chamber,  with  the 
two  openings  in  the  east  side,  stood  precisely  as  it  had  been 
erected  by  Hudson. 

*The  plaintiff  entered  into  possession,  and  began  at  [363 
once  to  use  the  defendant's  farm  road  to  bring  his  carts  and 
wagons  up  to  the  openings  in  the  hay  chamber,  and  so  to  get 
his  hay  and  straw  into  the  chamber,  and  continued  to  do  so 
without  interruption  up  to  May,  1873,  when,  and  ever  since, 
he  has  been  refused  the  use  of  the  road  by  the  defendant. 

As  things  were  at  the  time  of  the  purchase  by  the  plaintiff 
and  now  are,  the  plaintiff  had  not,  nor  has  he  now,  any  way 
of  putting  hay,  corn  and  straw  into  his  chamber  except  by 
using  the  defendant's  farm  road,  or  incurring  expense  in  the 
necessary  alteration  of  his  buildings  and  premises  which  he 
purchased  from  the  defendant. 

The  question  for  the  court  was,  whether  the  plaintiff  has  a 
right  of  way  over  the  defendant's  private  farm  road  to  and 
for  the  use  of  his  hay  chamber  for  the  purposes  mentioned 
or  any  or  either  of  tliem,  either  by  virtue  of  or  ancillary  to 
the  conveyance  of  1870. 

/.  IF.  Mellor  {Dugdule  with  him)  for  the  plaintiff :  Al- 
though the  right  to  use  this  farm  road  can  scarcely  be  said 
to  be  a  way  of  necessity,  still,  looking  at  the  facts,  which 
were  all  known  to  the  defendant,  and  then  coupling  them 
with  the  words  used  in  the  conveyance,  it  was  obviously  in- 
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tended  that  this  right  of  way  to  the  openings  in  the  hay  loft 
should  pass  to  the  plaintiff.  In  Gale  on  Easements,  4th  ed. 
p.  80,  it  is  said  :  *' Other  easements,  such  as  ordinary  rights 
of  way,  will  not  pass  upon  a  seveirance  of  the  tenements,  un- 
less the  owner  '  uses  language  to  show  that  he  intended  to 
create  the  easement  de  noto^:  per  Bayley,  B.,  in  Barlow  v. 
Rhodes  (*)."  The  editor  then  refers  to  Worthington  v.  Oim- 
son  (*),  in  which  Crompton,  J.,  approved  of  the  above  pas- 
sage, and  then  the  other  goes  on  :  "Greneral  words,  such  as 
'appertaining^  belonging,'  &c.,  have  been  held  in  numerous  in- 
stances, both  with  regard  to  rights  of  common  and  way,  to  be 
insufficient  to  pass  the  right  upon  severance  of  the  tenements  ; 
but  a  conveyance  containing  the  words  *  used,  occupied,  and 
enjoyed,'  has  been  held  to  be  sufficient."  And  he  cites  many 
cases  supporting  this  proposition.  If  the  conveyance  had 
stopped  at  the  word  ''appertaining"  it  might  not  have 
364J  *been  sufficient  to  carry  this  rig  at  of  way.  But  "  here- 
tofore used  and  enjoyed"  is  quite  sufficient :  see  per  Wight- 
man  and  Crompton,  JJ.,  in  Polden  v.  Bastard  ( ),  and  per 
Erie,  C.  J.,  in  the  same  case  in  error  (*) ;  Hinchliffe  v.  Earl 
Kinnovl  h ;  James  v.  Plant  (*),  in  the  Exchequer  Chamber, 
reversing  the  judgment  of  the  Court  of  Queen^s  Bench  ('). 

The  court  then  called  njpjon 

Her  Schelly  Q.C.  (with  him  W.  J.  E.  Bennett\  for  the  de- 
fendant :  The  words  used  are  no  doubt  sufficient  to  revive  a 
right  of  way  suspended  by  unity  of  possession,  but  not  to  cre- 
a^  a  right  de  novo.  In  all  the  cases  in  which  such  words  as 
the  present  have  been  held  to  pass  a  right  of  way,  the  way 
had  been  thus  suspended :  see  2  Williams'  Notes  to  Saun- 
ders, p.  809,  n.  (c).  In  Thomson  v.  Waterlow  (')  Lord  Ro- 
mily,  M.R.,  draws  this  distinction  between  an  old  right  of 
wav  suspended  and  a  way  which  never  before  existed  as  a 
right;  and  Kelly,  C.B.,  adopted  this  ia  Langley  v.  Ham- 
mond  (*).  It  must  be  admitted,  however,  that  the  Lords 
Justices  in  Watts  v.  Kelson  ('"),  seem  to  have  doubted  this  dis- 
tinction and  agreed  with  what  Bramwell,  B.,  said  in  Langley 
V.  Hammond  (").  It  is  to  be  observed  that  the  use  of  this 
road  by  the  tenant  was  simply  a  license  revocable  at  any  time. 

[Blackburn,  J.,  referred  to  Liggins  v.  Inge  ('*). 

(>)  1  C.  A  M.,  at  p.  448.  0)  5  B.  A  Ad.,  791. 

O  2  E.  &  E.,  at  p.  662;  29  L.  J.  (Q.B.),  («)  Law  Rep.,  6  Eq.,  at  p.  41. 

at  p.  119.  (•)  Law  Rep.,  8  Ex.,  at  p.  168. 

(»)  4  B.  A  S.,  258,  at  p.  263  ;  82  L.  J.  O®)  Law  Rep.,  6  Ch.   Ap.,  at  pp.  1T2, 

(Q.B.),  872.  174. 

(<)  Law  Rep.,  1  Q,  B.,  156,  at  p.  161.  (")  Law  Rep.,  3  Ex.,  at  p.  170. 

(»)  6  Ring.,  N.  C,  1.  (")  7  Bing.,  682,  at  p.  693. 

C)  4  Ad.  A  E.,  719. 


Vol.  X.]  TRINITY  TERM,  XXXVIII  VICT.  301 

Kay  V.  Oxley.  1876 

Lush,  J.:  Admitting  the  license  to  have  been  revocable, 
the  way  was  actuallv  enjoyed  by  the  tenant  np  to  the  time  of 
the  conveyance  to  the  plaintiff?] 

Assuming  that  a  right  can  be  thus  created  de  novo  ;  still, 
looking  at  the  facts  coupled  with  the  words  used,  there  is 
no  such  intention  shown. 

[Lusii,  J, :  The  note  in  2  Notes  to  Saund.  p.  809,  certainly 
seems  to  justify  the  proposition  for  which  it  was  cited ;  but 
I  cannot  see  why  a  right  of  way  cannot  be  created  in  this 
way.  If  the  conveyance  had  said,  together  with  the  right 
to  use  the  road  as  Q^reen  has  used  it,  there  could  be  no  doubt 
that  it  might  have  been  created;  *and  why  not  by  [365 
the  description  of  all  ways  used  or  reputed  as  appurtenant?] 

J.  W.  Mellor  added  nothing  in  reply. 

Blackburn,  J.:  I  think  when  we  come  to  understand 
this  case  that  the  plaintiff  is  entitled  to  the  right  of  wav. 
The  facts  are  these :  the  plaintiff  purchased  Roseville  of  the 
defendant,  and  the  defendant  by  the  deed  conveyed  to  the 
plaintiff  the  lands  and  hereditaments,  together  with  all,  &c. 
[The  learned  judge  read  the  clause.]  It  is  not  disputed  that 
if  the  conveyance  had  stopped  at  the  word  "appertaining," 
the  plaintiff's  case  might  not  have  been  sustainable,  but  it 
goes  on  to  add  the  words :  "or  with  the  same  or  any  of  them 
now  or  heretofore  demised,  occupied,  or  enjoyed,  or  reputed 
as  part  or  parcel  of  them,  or  any  of  them,  or  appurtenant 
thereto."  We  have  now  to  look  at  the  facts  in  order  to  see 
whether  the  particular  right  of  way  in  question  was  in  fact 
occupied  or  enjoyed  or  reputed  as  appurtenant  to  Roseville. 
Mr.  Herschell  says  that,  where  a  man  is  occupier  of  two 
adjoining  pieces  of  land,  and  uses  both  for  the  convenience 
of  himself  as  *the  actual  occupier  of  both,  anything  that  he 
may  do  on  the  one  is  prima  facie  not  a  right  appurtenant 
to  the  other,  and  would  not  pass  as  appurtenant ;  and  that 
when  he  passes  across  the  one  close  to  the  other,  he  exercises 
the  right  of  going  from  one  to  the  other  merely  for  his  con- 
venience as  occupier  of  the  two,  and  that  he  does  not  prima 
facie  enjoy  or  occupy  the  way  as  appurtenant  to  the  other, 
and  tliat  the  way  would  not  pass  as  a  right  enjoyed  or  as 
appurtenant.  But  though  that  ma^y  prima  facie  appear  to 
be  the  case ;  yet  if  there  oe  acts  of  ownership  and  user  of  a 
road  by  a  man  across  land  for  the  enjoyment  and  exclusive 
convenience  of  himself  as  occupier  oi  the  adioining  lands, 
notwithstanding  the  cases  cited,  I  do  not  thinK,  in  point  of 
law,  we  can  say  that  the  fact  of  the  road  having  been  so 
enjoyed  and  occupied  only  during  the  time  he  had  unity  of 
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possession  or  unity  of  seisin  prevents  it  being  enjoyed  as 
appurtenant. 

The  first  case  relied  on  for  the  defendant  is  Thomson  v,  • 
Waterlow  (*),  before  the  late  Master  of  the  Rolls :  and  I  cannot 
help  thinking  that  he  must  have  been  misunderstood.  He 
36d]  is  ^reported  to  have  said :  "There  is,  as  it  appears  to 
me,  a  distinction  between  the  user  of  a  way  which  has  been 
made  by  the  owner  of  adjoining  closes,  and  a  right  of  way 
which,  previously  to  such  unity  of  possession,  existed  from 
one  close  to  the  other,  and  which  has  become  merged  by  the 
fact  of  the  same  person  having  become  the  owner  of  both 
properties."  I  quite  agree  that  there  is  a  dictinction.  The 
way  which  had  existed  previously  to  the  unity  of  possession, 
and  which  still  continued  to  exist,  is  obviously  one  to  be 
used  and  enjoyed  as  appertaining  to  the  other  premises.  In 
the  case  of  tlie  other  way  it  would  require  to  be  seen  whether 
it  had  been  so  used  and  enjoyed.  Then  the  Master  of  the 
Rolls  continues :  "  I  do  not  think  that  the  judges  in  James 
V.  Plant {*)  intended  to  lay  down  that  such  words  of  con- 
veyance as  were  used  in  that  case  and  in  the  present  would 
constitute  the  grant  of  a  right  of  way,  where  the  user  had 
sprung  solely  from  the  convenience  oi  the  person  who  held 
both  tenements,  which  convenience  ceased  to  exist  when  the 
severance  between  the  closes  took  place."  Taking  that  as 
the  rule  to  be  applied  as  to  matter  of  fact,  I  think  it  is  a 
sound  one.  I  thmk  whenever  it  appears  that  an  alleged 
righ.t  of  way  had  been  used  for  the  convenience  of  the  person 
who  held  both  tenements,  which  convenience  ceased  to  exist 
when  a  severance  took  place,  it  is  a  good  rule  to  adopt  to 
say  that  the  way  was  not  used  or  enjoyed  as  appurtenant  to 
the  premises— it  was  used  for  the  convenience  of  the  man 
who  was  the  occupier  of  the  two,  and  when  he  ceases  to  be 
the  occupier  of  the  two,  I  think  it  is  no  longer  appurtenant. 
That,  I  tnink,  is  a  sound  rule.  And  though  the  facts  of  the 
case  before  the  late  Master  of  the  Rolls  are  not  set  out,  I 
presume  they  were  such  as  to  show  that  the  right  of  way 
said  to  pass  was  for  the  convenience  of  the  person  so  long  as 
he  was  the  occupier  of  the  whole  premises  to  which  and  over 
which  the  way  went.  Looking  at  it  in  that  view,  it  would 
seem  to  have  been  a  sound  enough  decision. 

In  Langley  v.  Hammond  {*)  tne  Lord  Chief  Baron  is  re- 

Sorted  to  have  laid  it  down  as  matter  of  law:  ''Since  it 
oes  not  appear  here  that  at  any  antecedent  time,"  that  is, 
before  the  unity  of  possession,  "there  existed  a  right  over 
one  of  these  pieces  of  land  attached  to  the  other  piece  of 

(1)  Law  Rep.,  6  E(}.,  86,  41.     O  4  Ad,  <&  g.,  T49,     (•)  Law  Rep.,  8  Ex.,  at  p.  168. 
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land,  the  effect  of  these  words"  ^(together  with  all  [367 
ways  used  or  enjoyed  therewith)  ''  cannot  make  or  revive  a 
•right  of  way  that  never  before  existed."  And  then  he  goes 
on  to  cite  what  I  have  read  from  the  judgment  of  the  Master 
of  the  Rolls  in  Thomson  v.  Waterlowi^),  No  doubt  the 
Lord  Chief  Baron  so  lays  down  the  law ;  and  if  that  had 
been  the  decision  of  the  Court  of  Exchequer,  w.e  should  have 
been  bound  by  it,  and  we  must  have  left  the  question 
whether  it  was  right  or  no  for  the  court  of  error.  But  I 
cannot  agree  that,  upon  the  construction  of  words  like  those 
in  the  conveyance  here  in  question,  they  cannot  as  a  matter 
of  law  create  a  right  of  way  that  did  not  previously  exist  as 
a  right.  If  the  words,  as  my  Brother  Lush  suggested  in  the 
course  of  the  argument,  had  been  ''together  with  the  right 
of  way  which  Green  defacto  has  enjoyed  of  passing  over 
the  private  farm  road,"  supposing  that  had  been  a  right  of 
way  never  enjoyed  as  of  right,  but  merely  a  way  de  facto 
used,  still  I  think  the  words  would  have  clearly  enough 
created  a  right  of  way.  I  quite  agree,  where  there  is  a  track 
across  the  middle  of  a  stack-yard,  and  the  owner  sold  one 
side  of  the  stack-yard  to  enable  the  purchaser  to  throw  it 
into  his  pleasure  grounds,  that  track  across  the  middle  of 
the  stack-yard  would  not,  to  use  the  words  of  the  Master  of 
the  Rolls,  be  a  right  of  way  appurtenant  to  every  portion  of 
the  stack-yard,  but  a  right  of  way  solely  for  the  convenience 
of  the  person  who  held  the  whole  stack-yard,  and  which 
convenience  ceased  to  exist  when  he  severed  one  part  of  the 
stack-yard  from  the  other.  That  is  a  good  and  sound  dis- 
tinction, and  taking  it  in  that  way,  which  is  the  point 
Martin,  B.,  went  upon,  I  think  the  decision  is  perfectly  good 
and  right.  As  to  the  Lord  Chief  Baron's  dictum,  I  do  not 
think  that  what  the  Master  of  the  Rolls  said  amounted  to  so 
much  ;  but  if  it  did,  we  have  the  dicta  of  the  Lords  Justices 
James.and  Mellish  in  Watts  v.  Kelsoni^)\  showing  that  they 
do  not  agree  in  the  doctrine.  It  cannot  make  any  difference 
in  law,  whether  the  right  of  way  was  only  de  facto  used  and 
enjoyed,  or  whether  it  was  originally  created  before  the 
unity  of  possession,  and  then  ceased  to  exist  as  a  matter  of 
right,  so  that  in  the  one  case  it  would  be  created  as  a  right 
de  novo^  in  the  other  merely  revived.  But  it  makes  a  great 
difference,  as  matter  *of  evidence  on  the  question,  [368 
whether  the  way  was  used  and  enjoyed  as  appurtenant. 

We  have  now  to  apply  this  to  the  facts  of  the  present  case. 
As  a  matter  of  evidence  we  find  it  stated  in  the  case  that 
Hudson,  the  then  tenant  of  Roseville,  who  held  on  a  lease 

0)  Law  Rep.,  6  Eq.,  at  p.  41.  Q)  Law  Rep.,  6  Ch.  Ap.,  at  pp.  172,  174. 


304  COURT  OF  QUEEN'S  BENCH.  [L.  R. 

1876  Kay  v.  Oxley. 

for  ten  years,  made  a  hay  loft,  with  two  large  openings  to 
admit  the  hay,  which  could  not  be  used  except  by  bringing 
the  hay  in  carts  below  them  along  the  farm  road,  and  these 
openings,  though  not  absolutely  essential  to  the  use  of  the 
hay  loit,  were  extremely  important  and  material  for  the  use 
of  it.  Before  Hudson  built  the  loft  and  made  these  open- 
ings, he  applied  to  the  defendant,  the  freeholder  of  the  farm 
and  landlord  of  Roseville,  and  obtained  his  consent  to  the 
alterations  being  made ;  and  at  the  same  time  Hudson  asked 
and  obtained  leave  to  use  the  private  farm  road  in  question 
to  get  the  hay  and  straw  in  carts  to  his  hay  chamber. 
Hudson  remained  in  occupation  of  Roseville  until  March, 
1863,  when  he  sublet  to  Mrs.  Fletcher,  who  remained  in 
occupation  twelve  months;  and  on  her  ciuitting,  Hudson 
sublet  to  Green,  who  remained  in  occupation  up  to  the  ex- 
piration of  the  lease,  and  was  in  actual  occupation  and 
using  the  defendant's  farm  road  as  Hudson  had  done,  to 
get  hay,  straw  and  corn  into  the  loft,  at  the  time  when  the 
plaintiff  purchased  Roseville  from  the  defendant.  I  do  not 
think  it  necessary  to  consider  whether  or  not  that  parol 
license,  which  was  given  by  the  defendant,  to  use  the  road, 
was  revocable ;  or  whether  an  action  might  not  have  been 
maintained  for  obstructing  the  tenant  in  doing  that  which 
he  had  a  parol  license  to  do  ;  or  whether  an  action  of  tres- 
pass coula  have  been  brought  against  the  tenant  for  using 
that  road.  I  do  not  think  it  material  to  decide  that.  The 
license  was  not  in  fact  revoked.  The  tenant  for  the  time 
being  of  Roseville  continued  to  use  the  road  as  appurtenant 
to  it,  and  had.  the  apparent  necessity  of  using  it  for  the 
purpose  of  getting  to  the  two  large  openings  in  the  loft,  ex- 
actly in  the  same  way  as  if  the  consent  of  the  defendant 
had  been  in  writing,  and  a  wafer  stuck  on  it.  There  would 
not  have  been  the  slightest  difference  in  the  use  and  enjoy- 
ment of  the  road.  In  the  one  case  it  would  have  become 
appurtenant,  and  in  the  other  case  it  would  only  have  been 
enjoyed  as  if  it  were  appurtenant.  I  think  in  considering 
the  words,  we  should  see  what  they  really  mean,  and  apply 
3691  them  to  *the  state  of  circumstances  existing  at  the  time 
of  the  conveyance ;  and  I  think  this  right  to  carry  hay  and 
straw  to  these  two  openings  was  in  point  of  fact  then  oc- 
cupied, and  enjoyed,  and  reputed  as  appurtenant  to  these 
premises;  and  therefore  that  the  plaintiff  is  entitled  to 
judgment. 

Lush,  J. :  I  am  of  the  same  opinion.  The  only  question 
is  whether  the  words  of  this  conveyance  manifest  an  inten- 
tion that  the  mode  of  access  which  had  been  used  by  the 
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tenant  of  Roseville  to  the  hay  loft  for  the  puroose  of  con- 
veying fodder  there,  should  pass  to  the  plaintiff  under  that 
conveyance  as  a  right  of  way.  It  is  beyond  doubt,  as  a  fact, 
that  during  the  subsistence  of  the  lease,  the  tenant  and  his 
successors  had  used  this  v^ay  for  the  purpose  of  conveying 
hay  and  straw,  &c.,  to  the  hay  loft.  It  was  the  only  mode 
of  access  to  these  openings,  and  it  existed  up  to  the  time 
when  the  purchase  was  made  by  the  plaintiflf.  The  convey- 
ance of  the  house  and  stable,  together  with  the  other  pren\- 
ises,  has  these  words,  "Together — [The  learned  judge  read 
the  clause.]  The  latter  words  were  clearly  intended  to  pass, 
if  there  were  any  such  thing  enjoved,  something  not  strictly 
appurtenant  to  the  premises,  which  could  not  have  been 
cmimed  as  a  matter  of  right  without  these  larg;er  words. 
Applying  that  to  the  facts  as  they  existed  at  the  time  of  the 
conveyance,  there  was  a  way  wliich  had  been  used  by  the 
tenant  for  the  time  being  as  a  mode  of  access  to  a  part  of  the 
premises,  namely,  the  hay  loft,  and  which  had  oeen  used 
and  enjoyed  as  if  that  way  had  been  appurtenant  to  it,  and 
the  language  used,  I  think,  expresses,  when  you  come  to 
apply  it  to  the  facts,  the  intention  to  pass  this  right  of  wav 
as  specifically  as  if  the  convevance  had  said  '4ncluding  all 
the  ways  and  easements  to  the  hay  loft  as  the  same  have 
been  heretofore  enjoyed  by  Grreen."  That  undoubtedly 
would  have  passed  this  way.  I  certainly  was  struck  with 
the  observation  of  Mr.  Herschell,  that  in  none  of  the  reported 
cases  does  it  appear  that  the  way  claimed  and  held  to  pass 
had  been  newly  created  as  a  right  by  the  deed  in  question. 
Mr.  Herschell  says  that  in  all  the  cases  it  appears  (and  cer- 
tainly the  note  in  2  Wms.  Notes  to  Saund.,  p.  809  n.  (c)  does 
]ustiiy  that  position)  that  there  had  been  originally  a  right 
of  way  *appurtenant  to  the  premises  which  had  been  [370 
suspended,  but  not  extinguished .  by  unity  of  possession; 
ana  the  question  in  all  the  cases  was  whether  the  general 
words  used  in  the  conveyance  were  intended  to  revive  the 
right.  I  certainly  was  struck  with  that  observation,  because 
I  have  an  impression  even  now,  that  there  are  cases  to  be 
found  in  whicn  rights  of  way  have  been  thus  created  by 
deed.  But  however  that  may  be,  I  cannot  see  anything  to 
prevent  the  acquisition  of  such  a  right  by  the  words  used  in 
the  present  instance.  I  do  not  think  that  we  are  at  all  act- 
ing in  conflict  with  the  decision  of  the  late  Master  of  the 
Rolls  in  Thomson  v.  Waterlow  (*).  That  case  is  obscurely 
stated,  but, I  collect  from  the  terms  of  the  judgment  that 
there  had  been  no  specific  defined  portion  of  the  soil  appro- 

(»)  Law  Rep.,  6  Eq.,  86. 

13  Eng.  Rep.  39 
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priated  by  the  owner  as  a  roadway  to  the  severed  property 
as  appurtenant  to  it,  but  that  he  had  been  used  to  ride  across 
one  field  in  any  direction  he  thought  proper  in  order  to  get 
to  another  field.  As  to  the  case  in  the  Exchequer  of  Lang- 
ley  V.  Hammond  {^\  I  think  that  case  is  rightly  decided,  al- 
though not  on  the  ground  put  by  the  Lord  Chief  Baron.  I 
prefer  the  ground  on  whicli  my  Brother  Bramwell  puts  it. 
Looking,  therefore,  at  the  language  used,  I  think  it  was  in- 
tended to  grant  this  right  of  way  or  access  to  the  hay  loft, 
just  as  if  it  had  been  expressed  in  terms  that  it  was  intended 
to  pass  the  use  of  the  road  as  the  access  to  the  hay  loft,  as  it 
had  been  enjoyed  by  Green,  who  had  held  the  premises  up 
to  the  time  of  the  conveyance. 

Blackburn,  J.:  With  regard  to  the  observation  on  the 
older  cases,  I  may  add  that  in  Kooystra  v.  I/ucas  (')  it  does 
not  appear  affirmatively  whether  the  right  of  way  claimed 
had  or  had  not  been  created  before.  The  judges  make  no 
mention  one  way  or  the  other ;  but  the  Chief  Justice's  direc- 
tion was  that  the  plaintifl!  was  entitled  to  the  right  of  way 
claimed  for  his  cattle  to  the  spot  of  ground  on  which  he  had 
built  his  stable  and  coach-house,  "  that  being  a  part  of  the 
demised  premises  to  which  such  a  way  had  been  used  pre- 
viously to  1814,"  the  date  of  the  conveyance.  It  might  have 
371]  been  that  the  right  of  way  existed  *before  the  unity 
of  possession,  but  that  is  certainly  not  stated  affirmatively. 

Judgment  for  the  plaintiff. 

Attorneys  for  plaintiff :  Clarice  &  Son. 
Attorneys  for  defendant :  Phelps  &  Sedgwick. 

O  Law  Rep.,  8  Ex.,  161,  168,  170.  (>)  5  B.  <fe  AL,  880,  at  p.  888. 

See  12  Eng.  Rep.,  256  note. 


[Law  Reports,  10  Queen's  Bench,  878.] 
May  81,  1875. 

Wemyss,  Appellant ;  Hopkins,  Respondent. 

C<mmdionr— First  Bar  to  Second  C(niviction-4i  <fr  6  Wm,  4,  e.  50,  «.  78,  24  <fr  26  VieL 

e.  100,  «.  42. 

The  appellant  was  summarily  convicted  under  s.  78  of  6  <fc  6  Wm.  4,  c.  60,  for  that 
ho,  being  driver  of  a  carriage  on  a  highway,  by  negligence  and  wilfal  misconduct,  to 
wit,  by  striking  a  horse  ridden  by  the  respondent,  caused  hurt  and  damage  to  the 
respondent ;  he  was  afterwards  convicted,  on  the  same  facts,  under  s.  42  of  24  <fc  26 
Vict.  c.  1 00,  for  unlawfully  assaulting  the  respondent : 

Held,  that  the  first  conviction  was  a  bar  to  tlie  second. 

Case  stated  by  justices  of  Cardiganshire  under  20  &  21 
Vict.  c.  43. 
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At  the  petty  sessions  at  Aberystwith,  on  the  26th  of  June, 
1872,  a  complaint  was  preferred  by  the  superintendent  of 
police  against  the  appellant,  under  6  &  6  Wm.  4,  c.  50  (*), 
s.  78,  for  that  the  ^appellant,  on  the  16th  of  June,  (379 
1872,  being  the  driver  of  a  certain  carriage  on  a  certain  high- 
way, called  Penpache  Road,  did  then  and  there,  by  negli- 
fence  or  wilful  misbehavior,  to  wit,  by  striking  a  certain 
orse  ridden  by  the  now  respondent,  cause  certain  hurt  and 
damage  to  the  now  respondent,  passing  on  the  highway,  by 
causing  severe  bruises  and  concussion  of  the  hip-joint. 

The  appellant  was  convicted  and  fined  £2. 

At  the  petty  sessions  at  Aberystwith,  on  the  7th  of  Aug- 
ust, 1872,  a  complaint  was  preferred  by  the  respondent 
against  the  appellant,  under  24  &  26  Vict.  c.  100,  s.  42,  for 
tliat  the  appellant  did,  on  the  16th  of  June,  1872,  unlawfully 
assault,  strike,  and  otherwise  abuse  the  respondent. 

The  appellant  was  convicted  and  fined  £1. 

On  the  neariilg  of  the  last  complaint,  the  justices  found  as 
a  fact  that  the  appellant  did,  on  the  16th  of  June,  1872,  un- 
lawfully and  wilfully  strike  and  push  against  the  horse 
upon  which  the  respondent  was  nding,  and  also  against 
the  respondent  herself,  and  caused  her  to  fall  from  the  horse 
to  the  ground,  whereby  she  sustained  a  concussion  of  the 
hip- joint. 

It  was  contended  on  behalf  of  the  appellant,  that  as  he 
had  been  convicted  of  the  complaint  preferred  against  him 
on  the  26th  of  June,  he  could  not  be  convicted  again  for 
what  was  the  same  offence. 

The  question  for  the  court  was  whether  the  appellant, 
having  been  convicted  on  the  ^eth  of  June,  1872,  under  3  & 
4  Wm.  4,  c.  60,  upon  the  complaint  of  the  superintendent  of 
police,  could  again  be  convicted  on  the  7th  of  August,  1872, 
under  24  &  26  Vict.  c.  100,  s.  42,  upon  the  coinplaint  of  the 
respondent. 

Arthur  Charles  for  the  appellant:  The  appellant  was 
convicted  under  s.  78  of  3  &  4  Wm.  4,  c.  60,  ana  afterwards 

(*)  5  A  6  Wm.  4,  c.  50,  8.  78 :  .  .  .  "  if  of  the  party  aggrieved,  may  hear  and  de- 

the  driver  of  any  carriage  whatsoever,  termine  such   offence,  and  the   offender 

on  any  part  of  any  highway,  shall  by  shall  upon  conviction  thereof  befqre  them 

negligence  or  wilful   misbehavior  cause  at  the  discretion  of  the  justices,  either  be 

any  hurt  or  dami^  to  any  person  .  .  .  committed  to  the  common  gaol  or  house 

every  person  so  offending  ...  for  every  of  correction,  thereto  be  imprisoned  with 

such  offence  shall  forfeit  any  sum  not  ex-  or  without  hard  labor  for  any  term  not 

cecding  £5.**  exceeding  two  months,  or  else  shall  for- 

24  (fe  25  Vict.  c.  100,  s.  42:  "  Where  feit  and  pay  such  fine  as  shall  appear  to 

any  person  sluiU    unlawfully  assault  or  them  to  be  meet,  not  exceeding  together 

beat  any  other  person  two  justices  of  the  with  costs  (if  ordered)  the  sum  of  £5  .  .  ." 
p. 'ace,  upon  complaint  by  and  on  behalf 
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380]  again  convicted  *uncler  s.  42  of  24  &  25  Vict.  c.  100,  on 
the  same  evidence  substantially  for  the  same  oflfence ;  the 
former  conviction  for  the  same  fact  is  a  ffood  defence,  for  the 
appellant  cannot  be  convicted  a  second  time  for  the  same 
offence.  It  is  clear  that  if  the  appellant  had  been  indicted 
for  the  assault,'  he  could  have  pleaded  autrefois  convict  to 
the  second  indictment,  and  would  have  been  entitled  to  an 
acquittal.  Can  it  make  any  difference  that,  instead  of  hav- 
ing been  indicted  and  convicted  before  a  jury,  he  has  been 
summarily  convicted  before  justices?  It  cannot,  for  the 
matter  is  res  judicata^  and  the  appellant  ought  not  to  be 
twice  vexed  for  the  same  cause.  If  the  first  conviction  had 
been  obtained  under  24  &  25  Vict.  c.  100,  s.  42,  the  appellant 
would,  under  s.  45,  have  been  released  from  all  further  or 
other  proceedings  for  the  same  cause,  and  he  could  not  have 
again  been  convicted  under  4  &  5  Wm.  4,  c.  50,  s.  78.  In 
Meg.  V.  Elrington  (*),  the  justices  dismissed^  a  complaint  for 
a  common  assault,  and  gave  the  defendant  a  certificate,  un- 
der 9  Geo.  4,  c.  31,  s.  28,  and  it  was  decided  that  the  defen- 
dant could  not  again  be  proceeded  against  by  indictment  for 
unlawfully  wounding,  or  for  an  assault  causing  actual  bodily 
hariH,  or  for  a  common  assault.  Cockburn,  C.J.,  said,  ''It 
is  a  fundamental  principle  that  out  of  the  same  state  of  facts 
a  series  of  prosecutions  is  not  to  be  allowed."  In  Reg.  v. 
Walker  (*),  a  conviction  for  a  common  assault  was  held  a 
bar  to  an  indictment  for  felonious  stabbing  in  the  same 
transaction ;  so  in  Reg.  v.  Stanton  ('),  a  conviction  for  assault 
was  held  to  bar  a  charge  for  an  assault  and  wounding  with 
intent  to  mtirder.  In  Keg.  v.  Morris  (*),  it  was  held  that  a 
conviction  for  assault  by' justices  in  petty  sessions  was  not, 
either  at  common  law  or  under  24  &  25  V  ict.  c.  100,  s.  45,  a 
bar  to  an  indictment  for  manslaughter  of  the  person  as- 
saulted. That  decision  is  not  applicable  to  the  present  case, 
for  different  evidence  would  have  to  be  adducea  on  the  trial 
of  the  second  charge,  and  the  case  was  also  decided  on  the 
special  words  of  the  statute.  It  is  laid  down  in  Paley  on 
Convictions,  5th  ed.,  p.  145,  and  in  Broom's  Legal  Maxims, 
3d  ed.,  p.  312  :  "The  true  test  \>y  which  to  decide  whether  a 
plea  of  autrefois  acquit  is  a  sxifncient  bar  in  any  particular 
case,  being  whether  thd  evidence  necessary  to  support  the 
381]  *second  indictment  would  have  been  sufficient  to  pro- 
cure a  legal  conviction  in  the  first."  Applying  that  test  to 
the  present  case,  the  appellant  ought  not  to  have  been  con- 
victed a  second  time. 

(»)  1  B.  <fe  S.,  688;  31  L.  J.  (M.C.),  U.         (")  Cox's  C.  C,  324. 

(«)  2  Moo.  «fe  Rob.,  446.  O  Law  Rep.,  1  C.  C,  90. 
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The  respondent  did  not  appear. 

Blackburn,  J.:  I  think  the  fact  that  the  appellant  had 
been  convicted  by  justices  under  one  act  of  Parliament  for 
what  amounted  to  an  assault  is  a  bar  to  a  conviction  under 
another  act  of  Parliament  for  the  same  assault.  The  defence 
does  not  arise  on  a  plea  of  autrefois  convict,  but  on  the  well- 
established  rule  at  common  law,  that  where  a  person  has 
been  convicted  and  punished  for  an  offence  by  a  court  of 
competent  jurisdiction,  transit  in  rem  judicaiam^  that  is, 
the  conviction  shall  be  a  bar  to  all  further  proceedings  for 
the  same  offence,  and  he  shall  not  be  punished  again  for  the 
same  matter ;  otherwise  there  might  be  two  different  punish- 
ments for  the  same  offence.  The  only  point  raised  is  whether 
a  defence  in  the  nature  of  a  plea  of  autrefois  convict  would 
extend  to  a  conviction  before  two  justices  whose  jurisdiction 
is  created  by  statute.  I  think  the  fact  that  the  jurisdiction 
of  the  justices  is  created  by  statute  makes  no  difference. 
Where  the  conviction  is  by  a  court  of  competent  jurisdiction, 
it  matters  not  whether  the  conviction  is  by  a  summary  pro- 
ceeding before  justices  or  bv  trial  before  a  jury.  It  is  neces- 
sary in  the  present  case  to  have  it  proved,  just  as  in  the  case 
of  a  defence  upon  the  plea  of  autrefois  convict,  that  on  a 
former  occasion  the  appellant  was  charged  with  the  same 
assault,  although  not  m  the  same  words,  yet  in  terms  the 
same,  and  that  he  was  then  convicted  and  punished.  That 
is  the  substantial  averment  in  a  plea  of  autrefois  convict. 
Jieg,  V.  Elrington  (*)  and  the  other  cases  cited  do  not  apply, 
for  the  provisions  of  s.  28  of  9  Geo.  4,  c.  31,  which  have 
been  re  enacted  in  24  &  25  Vict.  c.  100,  s.  45,  go  further  than 
the  common  law,  and  release  a  person  who  has  been  con- 
victed and  paid  the  fine ;  or  who,  being  acquitted,  has  ob- 
tained a  certificate  freeing  him  from  further  proceedings, 
civil  or  criminal,  for  the  same  cause.  In  this  case  we  must 
rely  upon  the  common  law.  It  seems  that  the  same  identi- 
cal matter  was  brought  before  a  competent  tribunal  and  the 
appellant  was  convicted  and  punished  for  it;  I  do  not 
*know  whether  serving  the  punishment  makes  any  [382 
difference  ;  but  he  was  convicted  and  sentenced  for  it ;  and 
therefore  he  cannot  be  tried  again  for  the  same  thing  before 
another  tribunal,  and  the  justices  who  convicted  the  appel- 
lant a  second  time  made  a  mistake,  and  the  conviction  must 
be  quashed. 

Lush,  J. :  I  am  also  of  opinion  that  the  second  conviction 
should  be  quashed,  upon  the  ground  that  it  violated  a  fun- 
damental principle  of  Jaw,  that  no  person  shall  be  prosecuted 

(')  1  B.  A  S.,  688;  31  L.  J.  (M.C.),  14. 
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twice  for  the  same  oflfence.  The  act  charged  against  the  ap- 
pellant on  the  first  occasion  was  an  assault  ai)on  the  respon- 
dent while  she  was  riding  a  horse  on  the  highway,  and  it 
therefore  became  an  offence  for  which  the  appellant  might 
be  punished  under  either  of  two  statutes.  The  appellant 
was  prosecuted  for  the  assault,  and  convicted  under  one  of 
the  statutes,  3  &  4  Wm.  4,  c.  50,  s.  78,  and  fined,  and  he 
therefore  cannot  be  afterwards  convicted  again  for  the  same 
act  under  the  other  statute. 

Field,  J. :  I  am  of  the  same  opinion.  The  case  seems  to 
fall  within  the  principle  enunciated  in  the  text  books,  par- . 
ticularly  in  Paley  on  Convictions,  5th  ed.,  p.  145,  and 
Broom's  Legal  Maxims,  3d  ed.,  p.  312;  and  I  think  the 
circumstance  that  this  was  a  conviction  under  a  jurisdiction 
created  by  statute  does  not  make  any  difference  in  principle. 
A  person  cannot  be  twice  punished  for  the  same  cause. 

Judgment  for  the  appellant. 

Attorney  for  appellant :  iSf.  D.  Hughes. 


[Law  Reports,  10  Queen's  Bench,  406.] 

June  18,  1876. 
pN  THE  EXCHEQUER  CHAMBER.] 

406]  ^Simpson  and  Another  v.  Henkino. 

Debtor  and  Ctediior— Bankruptcy  Act,  1869  (32  d:  83  Vict,  c.  71),  88.  126  and  127— 
CcmposUion  in  Respect  of  Joint  Debts  no  Satitt/actiou  of  a  separate  Debt 

The  plaintiffs,  being  the  holders  of  a  joint  and  several  promissory  note  of  the  de- 
fendant and  H.,  sued  the  defendant  on  the  note.  The  defendant  pleaded  that  the  note 
was  g^ven  by  him  and  H.  to  the  plaintiffs  on  account  of  a  partnership  debt;  and  that 
afterwards  the  defendant  and  H.,  as  partners,  being  unable  to  pay  their  debts,  in- 
stituted proceedings,  which  took  place  under  ss.  126  and  127  of  the  "Bankruptcy  Act, 
1869,  according  to  the  forms  given  in  the  schedule  to  the  act  as  provided  by  rule  252 ; 
and,  thereupon,  an  extraordinary  resolution  of  the  creditors  of  the  *  defendant  and 
H.  that  a  composition  of  Ss.  6d.  in  the  pound,  payable  by  instalments,  should  be 
accepted  in  satisfaction  of  the  debts  due  from  them  to  their  creditors  was  passed ; 
that  the  provisions  of  the  composition  became  binding  on  the  plaintiffs  and  on  all 
the  creditors  of  the  defendant  and  H.,  and  Uiat  the  debts  due  to  the  plaintiffs  and  to 
all  other  creditors  became  and  were  satisfied  within  the  meaning  of  ss.  126  and  127 
of  the  Bankruptcy  Act,  1869: 

Held,  on  demurrer,  affirming  the  judgment  of  the  court  below  (by  Brett  and  Archi- 
bald, J  J.,  and  Pollock  and  Amphlett,  BB.;  Kelly,  CB.,  dissenting)  that  the  acceptance 
of  a  composition  on  the  joint  debt  under  s.  126  was  not  a  satisfaction  of  the  defen- 
dant's separate  liability,  and,  therefore,  that  the  plea  was  bad. 

Error  from  the  judgment  of  the  Lord  Mayor's  Court  in 
favor  of  the  plaintiffs  (*). 

(')  The  record  was  brought  into  this  Bench,  which,  it  appeared  on  inquiry, 
court    through    the    Court    of    Queen's     had  been  the  practice  in  the  absence  of 
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♦Declaration  upon  a  concessit  solvere  for  £5.  [407 

Plea,  as  to  the  sum  of  £27  16.?.  lOd.  parcel,  &c.,  that  the 
sum  of  £27  16^.  lOd.  is  parcel  of  the  amount  of  a  certain 
promissory  note  bearing  date  the  11th  of  January,  1873, 
whei-ebv  the  defendant  and  one  H.  C.  Henning  jointly  and 
severally  promised  to  pay  to  the  plaintiffs  one  month  aft^r 
date  the  sum  of  £134  7*.  9e?.,  which  note  had  been  given  by 
the  defendant  and  H.  C.  Henning  to  and  accepted  and  re- 
ceived by  the  plaintiffs  for  and  on  account  of  the  amount  of 
the  note  due  from  the  defendant  and  H.  C.  Henning,  as  co- 
partners in  their  business  of  builders,  to  the  plaintiffs,  and 
which  note  was  overdue  and  payable  and  had  been  paid  by 
the  defendant  and  H.  C.  Henning  to  the  plaintiffs,  with  the 
exception  of  £27  16*.  lOd.,  parcel  of  the  amount  of  the  note 
whicn  remained  due  and  owing  and  unpaid  by  the  defen- 
dant and  H.  C.  Henning  to  the  plaintiffs,  and  the  defendant 
never  was  indebted  to  the  plaintiffs  in  respect  of  the  sum 
of  £27  16*.  lOcZ.,  except  as  aforesaid;  that  afterwards,  and 
after  the  making  and  passing  of  the  Bankruptcv  Act,  1869, 
and  after  the  commencement  of  the  act,  the  defendant  and 
H.  C.  Henning  being  such  copartners,  debtors  unable  to  pay 
their  debts  in  their  business  to  divers  creditors,  including  the 
plaintiffs  in  respect  of  the  debt  of  £27  16*.  lOd.^  duly  in- 
stituted the  proceedings  which  afterwards  duly  took  place 
under  ss.  126  and  127)  (')  of  the  act  by  petition  and  affidavit 


roles  under  the  act  (20  A  21  Vict  c.  civil, 
08.  4,  46),  saying  how  the  error  Was  to  be 
brought  from  the  Mayor's  Court.  See 
th^  judgment  of  Amphlett,  B.y  post, 
p.  410. 

(>)  32  A  83  Vict.  c.  71,  s.  126.  "Tlie 
creditors  of  a  debtor  unable  to  pay  his 
debts  may  without  any  proceedings  in 
bankruptcy  by  an  extraordinary  resolu- 
tion, resolve  that  a  composition  shall  be 
accepted  in  satisfaction  of  tlie  debts  due 
to  them  from  the  debtor.  An  extraordi- 
nary resolution  of  creditors  shall  be  a 
resolution  which  has  been  passed  by  a 
majority  in  number  and  three-fourths  in 
value  of  the  creditors  of  the  debtor  as- 
sembled at  a  general  meeting  to  be  held 
in  the  manner  prescribed,  of  which  notice 
has  been  given  in  the  prescribed  manner 
and  has  been  confirmed  by  a  majority  in 
number  and  value  of  the  creditors  as- 
sembled at  a  subsequent  general  meeting, 
of  which  notice  has  been  given  in  the 
prescribed  manner.  .  .  . 

**  Tlie  extraordinary  resolution,  together 
witlj  the  statement  of  tlie  debtor  as  to  his 


assets  and  debts,  shall  be  presented  to  the 
registrar,  and  it  shall  be  his  duty  to  in- 
quire whether  such  resolution  has  been 
passed  in  manner  directed  by  this  sec- 
tion, and  if  satisfied  that  it  has  been 
so  passed,  he  shall  forthwith  register  the 
resolution  and  statement  of  assets  and 
debts,  but  until  such  registration  has 
taken  place  such  resolution  shall  be  of  no 
validity.  .  .  . 

"The  provisions  of  a  composition  ac- 
cepted by  an  extraordinary  resolution  in 
pursuance  of  this  section  shall  be  binding 
on  all  the  creditors  whose  names  and  ad- 
dresses, and  the  amount  of  the  debts  due 
to  whom,  are  shown  in  a  statement  of  the 
debtor  produced  to  the  meetings  at  which 
the  resolution  has  passed,  but  shall  not 
affect  or  prejudice  the  rights  of  any 
other  creditors.  .  .  . 

"If  it  appears  to  the  court  on  satisfac- 
tory evidence  that  a  composition  under 
this  section  cannot,  in  consequence  of 
legal  difUculties  or  for  any  sufficient  cause, 
proceed  without  injustice  or  undue  delay 
to  the  creilitors  or   to  the  debtor,  the 
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408]  *thereto  annexed,  according  to  the  forms  given  in  the 
schedule  to  the  act  as  provided  for  by  the  252d  rule  of  the 
General  Rules  made  in  pursuance  of  the  act ;  and  thereupon 
an  extraordinary  resolution  of  such  creditors  of  the  deien- 
dant  and  H.  C.  Henning  as  such  debtors  within  the  true  in- 
tent and  meaning  of  the  act,  that  a  composition  should  be 
accepted  in  satisfaction  of  the  debts  due  from  them  as  such 
debtors  to  their  creditors,  was  duly  passed  within  the  true 
intent  and  meaning  of  s.  126,  which  resolution  is  as  follows : 
1.  That  a  composition  of  8^.  6d.  in  the  pound  shall  be  ac- 
cepted in  satisfaction  of  the  debts  due  to  the  creditors  from 
C.  Henning  and  H.  C.  Henning.  2.  That  such  composition 
be  payable  as  follows:  2^.  6a.  in  the  pound  within  two 
months  from  the  confirmation  of  this  resolution ;  2^.  6d,  in 
the  pound  within  four  months  from  that  date ;  2^.  6d.  in 
the  pound  within  eight  months  from  that  date ;  and  1^.  in 
the  pound  within  twelve  months  from  that  date.  3.  That 
the  security  of  A.  Judd  and  J.  James  be  accepted  for  the 
first  three  instalments  of  the  composition,  such  security  to 
be  by  joint  and  several  promissory  notes  of  the  debtors. 
4.  That  F.  B.  Smart  be  appointed  trustee  in  the  matter,  and 
that  the  promissory  notes  be  handed  to  the  trustee  on  or  be- 
409]  fore  the  16th  *day  of  November,  1873,  and  that  the 
costs,  charges  and  expenses  of  Messrs.  Smart,  Snell  &  Co. 
(including  tne  charging  of  F.  B.  Smart  as  trustee),  £31  10^., 
be  paid  by  the  debtors  on  or  before  the  16th  of  November, 
1873  ;  that  all  conditions  precedent  to  render  the  resolutions 
binding  on  all  the  creditors,  including  the  plaintiffs,  were 
performed,  and  that  all  conditions  precedent,  required  by 
the  extraordinary  resolutions  to  be  performed  to  render  the 
composition  a  satisfaction,  within  ss.  126  and  126  of  the  act, 
of  all  debts  due  from  the  defendant  and  H.  C.  Henning  as 
such  debtors  to  their  creditors,  were  performed ;  and  that 
before  this  suit  the  provisions  of  the  composition  became 
binding  on  the  plaintiffs  and  the  other  creditors  of  the  defen- 
dant and  H.  C.  Henning,  and  the  debt  due  to  the  plaintiffs 
and  the  debts  due  to  the  other  creditors  became  and  were 
duly  satisfied  by  the  composition  within  the  true  intent  and 
meaning  of  ss.  126  and  127. 

Replication^  that  the  composition  was  made  payable  in 

court  may  adjudge  the  debtor  a  bankrupt,  were  duly  passed  and  all  the  requisitions 

and  proceedings  may  be  had  accordingly ."  of  this  act  in  respect  of  such  resolutions 

Sect  127 :    "  The  registration   by  the  complied  with." 

registrar  ...  of  an  extraordinary  reso-  Rule  262 :   "  Proceedings  under  these 

lution  of  the  creditors  on  the  occasion  of  sections  (ss.  125   and   126)  shall  be  in- 

a  composition  under  the  seventh  part  of  stituted  by  the  debtor  by  petition  and 

this  act,  shall,  in  the  absence  of  fraud,  be  affidavit  thereto    annexed  according  to 

conclusive  evidence  tliat  such  resolutions  the  forms  given  in  the  schedule." 
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respect  of  the  joint  debts  only  of  the  debtors,  and  was  in- 
tended to  be  and  was  accepted  by  the  creditors  of  the 
debtors  in  satisfaction  of  the  joint  debts,  and  not  of  the 
several  debts  of  the  debtors ;  and  that  the  separate  creditor^ 
of  the  debtors  were  not  parties  to  the  proceedings  under  the 
Bankruptcy  Act,  1869,  m  the  plea  mentioned,  anci  never 
agreed  to  accept  the  composition,  and  at  the  time  when  the 
composition  was  accepted,  as  in  the  plea  mentioned,  it  was 
agreed  that  the  separate  estates  of  the  debtors  should  remain 
liable  to  the  payment  in  full  of  their  several  debts,  and  that 
the  payment  or  the  composition  should  not  prejudice  the 
right  of  the  plaintiffs  to  proceed  against  either  of  the  debtors 
in  respect  oi  their  several  liability  .to  the  plaintiJQfs. 

Demurrer  to  the  plea,  and  joinder  in  demurrer. 

Demurrer  to  the  replication,  and  joinder  in  demurrer. 

Judgment  that  the  plea  was  bad  and  the  replication  good. 

On  error. 

May  10.  J.  BrowUy  Q.C.  {Anderson  with  him),  for  the  de- 
fendant. 

R.  V.  WilliamSj  for  the  plaintiffs. 

The  arguments  and  the  cases  cited  appear  in  the  judg- 
ments. Our.  adv.  wilt. 

*June  18.    The  following  judgments  were  delivered :  [410 

Amphlett,  B.:  This  is  an  appeal  against  a  judgment  in 
the  Lord  Mayor's  Court,  allowing  a  demurrer  to  one  of  the 
defendant's  pleas  in  this  action.  » 

Upon  the  case  coming  on  before  this  court  in  the  sittings 
in  error  after  last  Hilary  Term,  an  objection  to  the  jurisdic- 
tion was  raised  by  Mr.  Williams  for  the  plaintiffs,  on  the 
ground  that  no  rules  had  been  made  for  regulating  appeals 
from  the  Lord  Mayor's  Court,  as  appeared  to  have  been  con- 
templated by  the  Lord  Mayor's  Court  Act,  and  the  case  was 
accordingly  ordered  to  stand  over  for  inquiry  as  to  the  practice. 
The  result  of  that  inquiry  was  to  show  tnat  such  appeals 
have  been  frec[uently  entertained,  and  Mr.  Williams  having 
abandoned  his  objection  to  the  jurisdiction,  the  case  was 
argued  before  us  on  the  merits  at  the  last  sittings. 

The  plaintiffs'  demand  in  the  action  was  for  a  debt  of  £50, 
and  the  third  plea,  the  validity  of  which  is  now  in  question, 
was  to  the  effect  that,  as  to  £21  IQs,  lOcZ.,  parcel  of  the  said 
debt,  it  was  the  balance  remaining  due  on  a  joint  and  several 
promissory  note  of  the  defendant  and  one  H.  C.  Henning, 
carrying  on  business  in  copartnership,  for  the  sum  of  £1*4 
7^.  9di.,  to  secure  a  partnership  debt  of  that  amount  due 
from  them  to  the  plamtiffs,  and  that  the  defendant  and  the 
said  H.  C.  Henning,  being  as  such  copartners  debtors  unable 
13  Eng.  Rkp.      40 


314  COURT  OF  QUEEN'S  BENCH.  [L.  R. 

1876  Simpson  v.  Henning. 

to  pay  their  debts  in  their  said  business,  duly  instituted  pro- 
ceedings, under  ss.  126  and  127  of  the  Bankruptcy  Act,  1869, 
and  that  thereupon  an  extraordinary  resolution  of  such 
-creditors,  within  the  true  intent  and  meaning  of  s.  126,  was 
passed  for  accepting  a  composition  of  8^.  Qa.  in  the  pound, 
m  satisfaction  oi  the  debts  due  to  the  creditors  of  the  defen- 
dant and  the  said  H.  C.  Henning,  payable  by  four  instal- 
ments, as  therein  mentioned,  of  which  the  three  first  were  to 
be  secured  by  the  joint  and  several  promissory  notes  of  the 
debtors  and  two  sureties,  and  the  last  by  the  joint  and  sev- 
eral promissory  notes  of  the  debtors.  And  the  plea  con- 
tained the  usual  averments  that  all  requirements  of  the 
statute  had  been  complied  with. 

It  was  assumed  in  the  argument  before  us  by  both  sides, 
and,  I  think,  correctly,  that  the  resolution  mentioned  in  the 
plea  was  come  to  at  a  meeting  of  joint  creditors  only,  as 
4ll]  authorized  by  *r.  285  (')  of  the  general  rules  made  in 
pursuance  of  the  Bankruptcy  Act,  1869,  and  that  from  the 
absence  of  any  averment  to  the  contrary,  it  must  be  assumed 
against  the  pleader  that  the  plaintiffs  were  not  parties  to  the 
resolution,  and  had  not  adopted  or  received  any  instalment 
in  respect  of  their  debt  under  it. 

To  this  plea  there  was  a  demurrer,  and  the  court  below 
held  that  plea  bad.  There  was  also  a  special  replication  to 
the  plea,  which  was  demurred  to  by  the  defendant,  and  the 
replication  was  held  good.  Error  was  assigned  by  the  de- 
fendant in  respect  of  both  these  decisions,  but  it  was  admit- 

i})  Rule  286  :  "  In  cases  of  proceedings  mittee  of  inspection  from  their  own  body, 

fdt  liquidation  by  arrangement,  or  com-  if  they  think  lit,  or  they  may  adopt  the 

position  instituted  by  partners,  separate  committee  (if  any)  appointed  by  the  joint 

meetings  of  the  different  classes  of  cred-  or  partnership  creditors.     In  the  event  of 

itors  shall  be  held,  thus :   if  the  partner-  the    separate    creditors   of    such  debtor 

ship  consists  of  A.,  B.,  and  C,  a  meeting  agreeing  to  accept  a  composition  in  cases 

of  the  joint  creditors  of  A.,  B.,  and  C.  where  the  joint  creditors  have  resolved 

shall  be  first  held,  and  separate  jneetings  upon  a  liquidation  by  arrangement,  the 

of  the  separate  creditors  of  A.,  B.  and  C.  assets  of  such  separate  debtor  shall   be 

shall  be  held  at  a  date  or  time  subsequent  made    available    by   the    trust-ee   for  or 

to  the  meeting  of  the  partnership  cred-  towards  the   payment    thereof,   in   such 

itors.     The  joint  creditors  may  come  to  manner  as  the  court  shall  direct  and  ap- 

euch   resolution   as   they  shall   think  fit  prove,  and  any  surplus  of  such  separate 

with   regard   to   the   joint    estate.     The  estate  remaining    in   the   hands  of    the 

separate  creditors  may  also  come  to  such  trustee  after  the  payment  of  a  provision 

resolution   as  they  may  think  fit  as  re-  for  such  composition,  and  all  proper  costs 

fiords  the  liquidation  of  the  estate  of  their  incurred   in   connection   therewith,  shall 

individual   debtor,  but  in   the   event  of  be  deemed  partnership  assets.     If  in  any 

their  determining  upon  his   bankruptcy  such  case  the  separate  debtor  shall  be  a 

or  the  liquidation   of  his   estate  by  ar-  member  of  more  tlian  one  firm,  the  sur- 

rangement,  they  shall   cliooso  the   same  plus  of  his  separate  estate  shall  be  ap- 

trustee,  if  any,  as  has  been  or  shall  be  plied  in  such  manner  as  the  court  sliall 

appointed   by   the    joint  or   partnership  direct." 
creditors,  but  they  may  .appoint  a  com- 
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ted  by  Mr.  Brown  that  he  could  not  sustain  the  demurrer 
to  the  replication. 

The  only  question,  therefore,  for  our  decision  is,  whether 
the  court  below  was  right  or  wrong  in  allowing  the  demurrer 
to  the  plea,  or,  in  other  words,  whether  such  plea  doeg  or 
does  not  afford  an  answer  to  the  action,  so  far  as  relates  to 
the  partnership  debt  of  £27  16^.  10^.,  to  which  alone  it  re- 
lates. This  question  depends  upon  the  true  construction  of 
s.  126  of  the  act,  taken  in  connection  *with  the  286th  r412 
rule,  which,  as  will  be  seen,  is  more  directly  applicable  to 
the  case  than  the  section  itself. 

Now,  before  the  resolution  for  a  composition  was  passed, 
there  can  be  no  doubt  that,  although  in  its  origin  a  joint 
debt  only,  this  partnership  debt  became,  by  virtue  of  the 
promissory  note,  a  joint  and  several  debt,  for  which  the 
plaintiffs  might  have  sued  both  partners  together,  or  either 
separately,  as  they  thought  fit ;  and  it  is  now  settled  that 
in  case  of  bankruptcy  they  would  not  have  been  put  to  their 
election  as  under  the  old  law,  but  might,  by  virtue  of  s.  37 
of  the  act  of  1869,  have  proved  the  debt  against  both  the 
joint  and  the  separate  estates  of  the  bankrupts,  and  received 
equal  dividends  therefrom  with  the  creditors  of  each  estate, 
until  20s.  in  the  pound  had  been  realized.  See  JBfe  parte 
Money  {'\  and  J3x  parte  Stone  (^).  But  it  was  argued  on 
behalf  of  the  defendant  that  the  rights  of  the  plaintiffs  either 
to  sue  the  partners  separately,^ or,  in  case  of  bankruptcy,  to 
prove  against  their  separate  estates,  was  altogether  destroyed 
oy  the  resolution  come  to  by  a  statutory  majority  of  the 
joint  creditors  to  accept  a  composition  in  satisfaction  of  the 
joint  debts;  and  it  was  asked  how  it  was  possible  there 
could  be  a  right  to  sue  on  a  note  ^iven  only  as  a  security 
for  a  joint  debt  which  had  been  satisfied. 

The  validity  of  this  argument  depends  upon  the  sense  in 
which,  under  s.  126,  the  composition  is  said  to  be  accepted 
in  satisfaction  of  the  debts.  If  it  is  to  be  taken  to  mean  a 
complete  and  absolute  satisfaction,  the  argument  would  be 
unanswerable.  But  I  think  it  is  clear  that  it  must  be  taken 
at  least  with  some  limitation,  for  it  is  now  conclusively 
settled  by  authority  that,  notwithstanding  some  difliculty 
from  the  vague  and  not  altogether  consistent  use  of  the  word 
bankruptcy  in  different  parts  of  the  act,  proceedings  for 
liquidation  by  arrangement  or  composition  under  ss.  125 
and  126  of  the  act  are  '*  proceedings  in  bankruptcy ;"  and 
that  the  general  enactments  in  the  earlier  sections  of  the  act, 
such  for  instance  as  s.  50,  which  preserves  the  rights  of 

(')  Law  Rep.,  7  Ch.  Ap.,  178.  («)  Law  Rep.,  8  Ch.  Ap ,  914. 


316  COURT  OF  QUEEN'S  BENCH.  [L.  R. 

1875  Simpson  v.  Henning. 

creditors  against  co-debtors  and  sureties,  are  to  be  read  as 
applicable  to  proceedings  under  ss.  125  and  126 :  see  Me- 
413]  graih  v.  Orayi^)^  where  the  whole  matter  is  *elabo- 
rately  discussed  in  an  unanimous  judgment  of  a  full  court, 
delivered  by  Lord  Coleridge,  C.J.;  and  it  was  decided  that 
a  composition  accepted  under  s.  126,  although  unaccom- 
panied by  anv  reservation  of  right  against  other  parties,  afnd 
although  in  that  case  actually  concurred  in  by  the  individual 
creditor  suing,  did  not  operate  as  a  release  of  a  co-debtor  or 
surety.  It  is  true  that  in  Wilson  v.  Lloyd  {^\  the  chief 
judge  held  that  a  surety  was  discharged  by  the  creditor 
himself  voting  in  favor  of  a  resolution ;  but  in  Ex  parte 
Jacobs  (^)y  the  Lords  Justices  disapproved  of  Wilson  v. 
Lloydi^)  in  that  respect,  and  pointedly  expressed  their 
agreement  with  the  decision  of  megrath  v.  Oray  (*),  and  the 
reasons  given  for  it  in  the  Court  of  Common  Pleas.  I  may 
also  observe  that,  even  if  the  decision  in  Wilson  v.  H^yd^) 
is  not  to  be  taken  as  overruled,  it  was  founded  upon  the  fact 
(which  does  not  exist  in  the  present  case)  of  the  creditor 
having  himself  voted  for  the  resolution.  The  decision  of 
Ellis  V.  Wilmotn^  points  in  the  same  direction,  though  the 
resolution  there  being  under  s.  125,  and  not  s.  126,  it  does 
not  apply  so  closely  to  the  present  case  as  the  other  author- 
ities I  have  mentioned.  So  also  in  the  case  of  Andrew  v. 
Macklin  (*),  it  was  held  that  a  composition  deed  under  the 
former  Bankruptcy  Act  of  1861,  executed  by  the  statutory 
number  of  creditors,  and  containing  a  release  which  was 
declared  by  s.  192  of  that  act  to  be  as  binding  on  all  the 
creditors  as  if  they  had  all  executed  the  same,  did  not  release 
co-debtors. 

It  may  be  said  that,  in  the  cases  to  which  I  have  hitherto 
referred,  the  co-debtors  or  sureties  were  different  persons 
from  the  bankrupts ;  but  I  did  not  understand  Mr.  Brown, 
in  his  able  argument  before  us,  to  contend  that  the  plaintiffs 
would  be  debarred  of  their  rights  against  the  separate  part- 
ners, unless  they  would  under  the  same  circumstances,  be 
barred  (as  according  to  his  contention  they  would  be),  as 
against  an  independent  co-debtor  or  surety ;  and,  at  all 
events,  I  am  of  opinion  that  no  such  distinction  between  the 
two  cases  can  be  maintained.  Where,  as  in  this  case,  the 
original  debt  was  a  partnership  debt,  and  the  joint  and 
several  note  was  given  as  a  security,  it  appears  to  me  that 
414]  the  true  ^position  of  partners  in  respect  of  their  sep- 

Q)  Law  Rep.,  9  C.  P.,  216.  (*)  Law  Rep.,  10  Ex.,  10. 

(«)  Law  Rep.,  16  Eq.,  60.  (*)  6  B.  A  S.,  201 ;  84  L,  J.  (Q,B.),  89. 
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arate  liability  may  be  considered  analogous  to  that, of  a 
surety,  and  I  fall  to  understand  why  a  composition  in  bank- 
ruptcy in  respect  of  the  joint  estate  should  release  them  from 
their  separate  liability,  which  would  not  have  that  effect  as 
regards  an  independent  surety.  But  without  resting  too 
much  on  that  analogy,  it  may  be  observed  that,  according 
to  the  reasoning  in  Megrath  v.  Orai/{'\  not  only  s.  60,  with 
which  the  court  then  had  to  deal,  but  the  other  four  general 
enactments,  including,  as  I  should  suppose,  s.  37,  which 
gives  a  right  to  prove  on  both  the  joint  and  separate  estates, 
are  to  be  taken  as  applicable  to  proceedings  under  s.  126 ; 
and  if  that  is  so,  there  seems  to  me  to  be  a  necessity  that 
the  satisfaction  of  the  debts  spoken  of  in  that  section  should 
be  taken  in  a  limited  sense  in  both  cases ;  the  injustice  that 
any  other  construction  would  work  is  alike  in  both  case^, 
and  where  there  are  two  possible  constructions  of  an  act  of 
Parliament  that  circumstance  is  not  to  be  altogether  put  out 
of  consideration.  No  one  could  deny  that  it  would,— to 
adopt  the  language  of  Cockbum,  C.  J.,  in  Andrew  v.  Mack- 
lin  O, — ^be  a  monstrous  consequence,  that  the  resolution  of 
the  statutable  majority  of  creditors  to  accept  a  composition 
should  deprive  a  dissentient  creditor  of  his  rights  against, 
it  may  be,  a  solvent  co-debtor  or  surety ;  but  would  it  be 
less  unjust  and  unreasonable  to  give  the  power  to  a  statu- 
table majority  of  joint  creditors  to  deprive  a  dissentient 
joint  creditor,  who  happens  also  to  be  a  separate  creditor, 
of  his  common  law,  and,  under  the  present  bankrupt  law, 
his  statutable  right  against  the  separate  debtors?  Suppose, 
for  instance,  that  the  joint  estate  would  only  pay  Is.  while 
the  dividends  on  the  two  separate  estates  would,  together, 
amount  to  20^.  in  the  pound;  it  would.be  competent,  ac- 
cording to  the  argument  addressed  to  us  on  behalf  of  the 
defendant,  for  the  statutory  majority  of  joint  creditors,  by 
accepting  a  small  composition  of  perhaps  1^.  in  the  pound, 
to  force  a  dissentient  joint  and  separate  creditor  to  forego 
his  rights  against  the  separate  debtors  or  their  estates,  which, 
as  to  him,  would  be  solvent.  It  is  hardly  possible  to  con- 
ceive a  greater  injustice.  The  only  just  principle  on  which 
a  majority  ought  to  be  allowed  to  bind  a  minority  is,  that 
where  the  interests  of  all  are  identical,  there  is  a  reasonable 
presumption  *that  the  majority  are  right ;  but  that  [415 
principle  in  the  case  supposed  is  violated,  and  the  majority 
which  is  to  bind  the  plaintiffs  might  have  no  interest  what- 
ever in  the  separate  estates  of  the  partners,  from  which,  by 
their  votes,  the  plaintiffs  who  have  such  interest  are  sought 

Q)  Law  Rep ,  9  C.  P.,  216.  («)  6  B.  A  S.,  201 ;  84  L.  J.  (Q  B.),  89.  • 
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to  be  excluded.  But  then  it  was  suggested  that  the  true 
remefly  for  the  flagrant  injustice  I  have  mentioned  was  to 
be  found  in  the  last  clause  of  s.  126,  which  authorizes  the 
Bankruptcy  Court,  if  the  compositoin  cannot  proceed  with- 
out injustice,  to  adjudge  the  debtor  a  bankrupt  in  the  strict 
^ense  of  the  term.  In  my  opinion,  however,  that  clause  is 
not  applicable  to  the  case.  The  injustice  I  have  spoken  of 
does  not  arise  from  any  special  or  unforeseen  cause,  but 
would  be  common  to  all  partnership  cases  falling  within  the 
285th  rule,  except  the  very  few  where  there  should  happen 
to  be  no  creditor  with  a  right  to  double  proof.  Thus,  ii  the 
argument  on  the  part  of  the  defendant  is  right,  the  court 
would  be  corapelfed  in  the  great  majority  of  partnership 
cases  to  adjudge  the  partners  bankrupts,  as  the  only  mode 
of  doing  justice  to  (perhaps,  as  in  the  present  case)  a  joint 
and  separate  creditor  for  a  very  small  amount,  and  thus 
deprive  the  bankrupts  and  their  other  creditors  of  the  power, 
sometimes  very  valuable,  of  agreeing  upon  a  composition. 
But,  again,  suppose  in  the  present  case  there  had  been  a 
surety  other  than  the  bankrupts,  what  would  be  his  posi- 
tion if  the  acceptance  of  a  composition  was  held  to  release 
the  partners  from  their  separate  liability,  but  not  himself  I 
Why,  he  would  be  told  tnat  he  was  not  released  because 
the  satisfaction  mentioned  in  s.  126  was  limited,  and  if  he 

Said  the  debt  and  came  to  be  reimbursed  hj  the  principal 
ebtors,  he  would  be  told  that  he  had  lost  his  i:ight  to  have 
recourse  to  the  separate  debtors,  because  the  satisfaction  of 
the  debt  by  the  contract  was  unlimited.  The  strange  posi- 
tion of  the  unhappy  surety  which  this  view  presents,  has,  I 
must  confess,  to  my  mind  the  force  of  siredtLctio  ad  absur- 
dum^  and  shows  cpnclusively  that,  if  a  limited  construction 
is  adopted  in  one  case,  it  must  be  also  adopted  in  the  other. 
The  case  which  was  cited  of  Ex  parte  Manchester  and 
Liverpool  District  Bank{')  is  also,  I  think,  a  strong  au- 
thority in  favor  of  the  plaintiflEs'  contention.  There  the 
416]  bank  were  joint  creditors  of  *two  persons  in  copartner- 
ship, with  a  security  by  deposit  of  deeds  upon  the  separate 
property  of  one.  At  a  meeting  of  the  joint  creditors  under 
s.  126  a  resolution  was  passed  by  the  statutory  majority  that 
a  composition  of  10^.  in  the  pound  should  be  accepted  in 
satisfaction  of  the  debts,  and  the  bank  signed  that  resolu- 
tion. The  question  was  raised,  whether  the  passing  of  the 
resolution  did  not  discharge  the  bank's  debt,  and  in  conse- 
quence the  separate  security  ?  There  were  other  points  in  the 
case  which  ne^^d  npt  here  be  referred  to,  but  the  chief  judge 

•  (^)  Law  Rep.,  18  Eq.,  249. 
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gave  an  unhesitating  opinion  that  the  separate  security  re- 
mained good,  and  that  a  deed  which  had  been  executed  to 
carry  out  the  resolution,  therefore,  rightly  reserved  such 
security,  though  no  such  reservation  was  expressed  in  the 
resolution.  So  far  as  the  point  in  discussion  is  concerned, 
there  appears  to  be  no  difference  between  that  case  and  the 
present,  except  that  in  the  former  the  separate  security  was 
Dy  a  deposit  of  deeds,  while  in  th^  latter  it  is  by  a  personal 
contract.  But  how  can  that  affect  the  question,  if  the  de- 
fendant's contention  is  right,  that  the  resolution  operates  as 
a  complete  and  absolute'  satisfaction  of  the  debt  ?  If  this 
were  so,  every  security  for  the  satisfied  debt,  whether  real 
or  personal,  would  surely  also  be  discharged. 

But,  further,  I  think  tnat  without  the  aid  of  the  decisions 
respecting  co-debtors  and  sureties  to  which  I  have  referred, 
there  is  the  following  separate  and  independent  ground  for 
holding  that  the  plaintiffs  are  entitled  to  maintain  their 
action.  Section  126  does  not  by  itself  apply  to  the  present 
case.  No  separation  of  the  interests  of  joint  and  separate 
creditors  is  contemplated  in  that  section,  and  I  apprehend 
that  if  that  section  stood  alone  no  resolution  for  a  composi- 
tion would  be  binding  upon  dissentient  creditors  which  was 
not  passed  by  a  statutorjr  majority  of  all  the  creditors  with- 
out distinction,  and  which  did  not  make  provision  for  a 
fair  composition  to  all.  That  was  the  law  with  respect  to 
composition  deeds  under  the  act  of  1861 :  see  Ex  parte 
Glen  (*)  and  Tomlin  v.  ItuMon  (") ;  and  there  is  nothing  that 
I  can  see  in  s.  126  of  the  act  of  1869,  taken  by  itself,  to  alter 
that  law.  The  power,  however,  of  the  joint  creditors  to  act 
alone  is  given  to  them  by  the  286th  rule,  and  it  is  to  that 
rule,  therefore,  taken,  of  *course,  in  connection  with  [417 
s.  126,  that  we  must  look  to  ascertain  the  extent  of  the  power. 

Now  the  scheme  of  the  rule  appears  to  me  to  be  very 
plain.  It  was  to  constitute,  as  far  as  possible,  the  joint  and 
separate  estates  distinct  estates,  and  to  enable  the  joint  cred- 
itors to  deal  with  the  joint  estates  on  which  they  had  the  pri- 
mary claim,  and  the  respective  separate  creditors  to  deal 
with  the  separate  estates  on  w'hich  they  had  the  primary 
claim,  without  the  necessity,  which,  but  lor  the  rule,  would 
have  existed,  of  consulting  the  creditors  who  only  had  at 
most  a  secondary  interest.  Under  these  circumstances,  I  am 
disposed  to  thint  that  the  case  resembles  that  of  two  estates 
repi-esenting  distinct  trades  carried  on  by  the  same  parties, 
which  is  one  of  the  exceptions  in  bankruptcy,  even  under 
the  old  law,  to  the  rule  against  double  proofs.     I  do  not 

Q)  Law  Rep.,  2  Ch.  Ap.,  670.  («)  Law  Rep.,  8  Q.  B.,  466. 
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think  it  necessary,  however,  to  express  a  decided  opinion  on 
that  point,  because  if  the  plaintins  were  not  allowed  to  treat 
themselves,  both  as  joint  and  separate  creditors,  and  to  at- 
tend the  meetings  of  each  class,  I  think  that  they  neces- 
sarily had  a  right  to  elect  for  themselves  whether  they  should 
rank  as  joint  or  as  several  creditors,  and  they  have  made 
that  election  by  bringing  this  action.  If  they  should  not  re- 
cover 20^.  in  the  pound  in  the  action,  the  Court  of  Bank- 
ruptcy will  be  the  proper  tribunal  for  determining  whether 
they  have  or  not  also  the  right  to  share  in  the  composition. 
It  was  pointed  out  in  the  course  of  the  argument  that  some 
hardship  and  inconvenience  mieht  result  from  allowing  the 
present  action  to  proceed,  as  the  plaintiffs  might  take  out 
execution  against  the  defendant's  share  of  the  joint  estate 
for  which  a  composition  has  been  paid.  That  would,  how- 
ever, be  no  answer  at  law  to  the  action  if  the  debt  is  not  dis- 
charged, and,  moreover,  the  defendant  would  at  all  times 
have  the  remedy  in  his  own  hands  by  applying  to  the  Court 
of  Bankruptcy  for  an  injunction  under  the  260th  rule,  and 
the  court  would  either  grant  an  injunction  to  stay  the  action 
and  proceed  to  liquidate  thg  separate  estate  in  bankruptcy, 
or  allow  the  action  to  proceed  upon  such  terms,  if  any,  as 
may  be  thought  right.  For  these  reasons  I  am  of  opinion 
that  the  demurrer  was  properly  allowed,  and  that  the  ap- 
peal ought  to  be  dismissed. 

My  Brothers  Brett,  Archibald  and  Pollock  concur  in  this 
judgment. 

418J  *Kelly,  .C.B.;  I  am  of  opinion  that  the  judgment 
of  the  court  below  was  wrong,  and  ought  to  be  over- 
ruled. The  plaintiff  declared  uj)on  a  concessit  solvere  for 
£50.  The  defendant,  by  his  third  plea,  as  to  the  sum  of 
£27  16,?.  lOd,  parcel,  &c.,  alleged  that  it  was  part  of  the 
amount  of  a  promissory  note,  whereby  the  defendant  and 
H.  C.  Henning  jointly  and  severally  promised  to  pay  to  the 
plaintiffs  £134  7^.  9ci.,  and  that  the  note  was  given  by  the  de- 
fendant and  the  said  H.  C.  Henning  to  and  received  by  the 
plaintiffs  on  account  of  an  amount  due  from  the  defendant 
and  the  said  H.  C.  Henning,  as  copartners,  to  the  plaintiffs. 
The  plea  then  alleged  that  the  defendant  and  IL  C.  Hen- 
ning, being,  as  such  copartners,  unable  to  pay  their  debts, 
instituted  proceedings  under  ss.  126  and  127  of  the  Bank- 
ruptcy Act,  1869,  by  petition  and  affidavit,  according  to  the 
forms  given  in  the  schedule  to  the  act  as  provided  by  the 
252d  of  the  general  rules,  and  thereupon  an  extraordinary 
resolution  of  such  creditors  of  the  defendant  and  H.  C.  Hen- 
ning was  passed,  that  a  composition  of  8^.  Qd.  in  the  pound 
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should  be  accepted  in  satisfaction  of  the  debt  due  to  the 
creditors  from  the  defendant  and  H.  C.  Henning,  and  that 
the  same  should  be  secured  by  the  joint  and  several  promis- 
sory notes  of  the  debtors  and  two  sureties,  and  that  all 
conditions  had  been  performed  to  make  the  composition  bind- 
ing under  the  provisions  of  the  Bankruptcy  Act  relating  to 
composition. 

It  was  conceded  in  argument  by  the  plaintiffs  that,  apart 
from  the  Bankruptcy  Act,  the  plaintiffs  oeing  the  holders  of 
a  joint  and  several  promissory  note,  and  having  accepted  a 
composition  in  satisfaction  of  the  joint  and  partnership  debt 
from  the  partnership,  could  not  subsequently  sue  one  of  the 
joint  makers  of  the  note  upon  his  separate  promise  to  pay, 
the  acceptance  of  the  composition  operating  as  a  satisfaction 
and  extinction  of  the  debt.  The  law  upon  the  subject  was 
fully  considered  and  so  acted  upon  in  Nicholson  v,  Mevill  (*). 
It  was  contended,  however,  that  the  effect  of  a  composition 
under  the  Bankruptcy  Act  was  different,  and  operated  as  a 
discharge  only  pro  tanto^  leaving  the  right  of  the  creditor 
upon  the  several  libility  of  each  debtor  untouched. 

The  Bankruptcy  Act,  1869,  provides  for  three  different 
modes  of  dealing  with  debtors  who  are  unable  to  pay  their 
debts :  by  *bankruptcy ;  by  liquidation  by  arrange-  [419 
ment ;  and  by  composition.  Under  the  first  two  oi  these  a 
trustee  is  appointed,  in  whom  the  property  of  the  debtor 
vests,  and  who  is  to  distribute  it  according  to  the  bankrupt 
law.  In  the  case  of  a  composition  no  trustee  is  appointed, 
and  the  debtor  does  not  give  up  his  property,  unless  it  be 
so  specially  provided  by  the  deed  of  composition.  The  com- 
position is  to  be  accepted  and  carried  out  by  an  extraordi- 
nary resolution,  which  is  provided  for  by  s.  126,  and  must 
be  agreed  to  by  a  majority  in  number  and  three-fourths  in 
value  of  the  creditors ;  and  the  provisions  of  a  composition 
deed,  when  accepted,  were  declared  to  be  binding  on  all  the 
creditors  whose  names  and  addresses  and  the  amount  of 
whose  debts  are  shown  in  the  statement  of  the  debtor  pro- 
duced to  the  meeting  at  which  the  resolution  was  passed. 
When  these  steps  are  duly  taken,  and  a  composition  is 
agreed  to,  it  appears  to  me  that  the  consequences  which  fol- 
low are  the  same  as  in  the  case  of  a  composition  at  common 
law.  With  regard  to  the  creditors  who  are  present,  it  is 
open  to  them  to  make  any  stipulation,  as  to  the  reservation 
of  rights  or  otherwise,  that  the  debtor  will  assent  to.  There 
is  a  provision  at  the  close  of  s.  126,  which  would  meet  the 
case  of  any  special  hardship  or  inequality,  whereby  it  is 

(•)  4  A.  «fe  E.,  675. 
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provided  that  if  it  appears  to  the  court  on  satisfactory  evi- 
dence that  a  composition  under  this  section  cannot,  in  con- 
sequence of  legal  difficulties,  or  for  any  sufficient  cause, 
proceed  without  injustice  or  undue  delay  to  the  creditors  or 
to  the  debtor,  the  court  may  adjudge  the  debtor  a  bankrupt, 
and  proceedings  may  be  had  accordingly.  And  I  see  noth- 
ing unjust  in  the  substance  of  the  provision  itself.  If,  while 
the  joint  or  copartnership  property  be  small,  or  the  compo- 
sition falls  short  of  the  full  amount  of  the  debts,  one  of  the 
copartners  has  a  separate  estate  of  large  amount,  and  is  able 
to  pay  the  debt  or  debts  in  full,  no  creditor  would  agree  to 
the  composition,  inasmuch  as  he  might  sue  the  copartnership 
to  judgment  and  obtain  full  satisfaction  by  issuing  execu- 
tion against  the  solvent  partner. 

Our  attention  was  called  by  Mr.  Williams,  who  argued  for 
the  defendant,  to  rule  286  of  the  general  rules  made  under 
the  Bankruptcy  Act,  1869,  which  provides,  in  cases  of  pro- 
ceedings for  liquidation  by  arrangement  or  composition  in- 
stituted by  partners,  that  separate  meetings  of  tne  different 
420]  classes  of  creditors  shall  be  *held,  whereat  the  ioint 
creditors  may  come  to  such  resolution  as  they  may  think 
fit  with  regard  to  the  joint  estate,  and  the  separate  creditors 
may  do  the  like  as  to  the  estate  of  their  individual  debtor. 
In  cases  of  liquidation,  where  the  whole  property  of  the 
debtor  or  debtors  is  given  up  to  the  trustee,  it  may  be  neces- 
sary or  expedient  to  distinguish  between  the  joint  estates 
and  the  separate  estates,  and  to  resort  to  the  one  or  the  other, 
or  to  both,  as  far  as  the  act  permits  and  the  interests  of  the 
creditors  may  require.  But  in  cases  of  composition,  the  part- 
nership property,  as  before  observed,  is  not  given  up,  and 
cannot,'  when  a  composition  is  accepted,  be  touched.  And 
the  act  confers  no  power  whatever  to  a  creditor  to  bring  any 
action  at  all,  or  i-esort  in  any  way  to  either  the  joint  or  sepa- 
rate estate.  It  does  not  appear  that  any  meeting  was  held 
of  the  separate  creditors ;  but  whether  it  was  or  not,  no 
right  of  action  by  means  of  any  such  meeting  or  otherwise 
is  given  to  a  creditor  against  the  separate  debtors. 

We  were  also  referred  to  the  case  of  JSx  parte  Honey  (*), 
in  which  it  was  held  that  the  holder  of  a  joint  and  several 
note  signed  by  two  members  of  a  firm  could  prove  against 
the  joint  estate  of  the  firm,  and  also  against  the  separate 
estates  of  the  two  partners  who  signed  the  note ;  and  also  to 
that  of  Ex  parte  Stone  ("),  in  which  the  same  principle  was 
acted  on  in  the  case  of  a  joint  and  several  covenant.  Both 
these  decisions  arose  in  bankruptcy  and  proceeded  upon  the 

(»)•  Law  Pwep..  7  Ch.  Ap ,  178.  («)  Law  Rep.,  8  Ch.  Ap.,  9H. 
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express  provision  of  the  Bankruptcv  Act,  and  have  no  rela- 
tion to  the  case  of  a  composition.  The  case  of  the  Manches- 
ter and  Liverpool  District  Banking  Co.  (*)  was  also  cited 
for  the  plaintiffs.  This  was  a  case  of  composition  by  part- 
ners, and  at  the  meeting  of  joint  creditors  tne  banking  com- 
pany attended  and  proved  their  debt  by  an  affidavit,  which 
disclosed  that  they  were  not  merely  creditors  of  the  firm, 
but  also  held  as  security  a  deposit  of  the  title  deeds  of  the 
separate  property  of  one  member,  and  upon  this  a  solicitor 
was  directed  to  prepare  a  deed  of  composition.  A  deed  was 
accordingly  prepared,  whereby  the  security  upon  the  sepa- 
rate estate  so  held  was  not  to  be  prejudiced  by  the  compo- 
sition. But  these  cases,  and  the  cases  of  Megrath  v.  Oray 
and  Oray  v.  Megrath  (*),  were  cases  in  *wnicli  the  [421 
liabilities  of  co-debtors  with  the  partners,  or  of  sureties,  or 
of  collateral  securities  were  in  question ;  and  in  none  of  them, 
nor  in  any  case  decided,  either  under  the  Bankruptcy  Act  or 
at  common  law,  has  it  ever  been  held  that  a  right  of  action 
exists  against  a  joint  debtor  upon  a  separate  promise,  when 
a  composition  in  satisfaction  of  the  joint  debt  has  been^ 
agreed  upon  and  accepted. 

This  case,  when  carefully  considered,  presents  no  question 
of  the  rights  of  creditors  against  either  a  joint  estate  or  a 
separate  estate,  because  in  the  case  of  a  composition  it  is  not 
the  estate  of  the  debtor  or  debtors  that  is  resorted  to  at  all ; 
on  the  contrary,  the  estate,  whether  joint  or  separate,  or 
both,  remains  with  the  debtor  or  debtors,  and  the  creditors 
accept  the  composition  in  satisfaction  of  the  debt.  The  sub- 
stance of  the  case  is,  that  by  the  Bankruptcy  Act  a  compo- 
sition deed  is  made  binding  upon  the  creditors,  whether 
absent  or  present,  and  whether  it  be  assented  to  or  not,  if 
resolved  upon  by  the  competent  majority.  And  there  is 
nothing  whatever  in  the  Bankruptcy  Act,  and  no  rule  or 
principle  in  the  common  law  establishing  any  distinction 
between  the  legal  effect  and  consequences  of  a  composition 
deed  entered  into  voluntarily  by  a  body  of  creditors  at  the 
common  law,  and  a  composition  deed  under  the  Bankruptcy 
Act.  It  appears  to  mef  therefore,  that  to  decide  in  this  case 
that  a  right  of  action  exists,  notwithstanding  the  composition 
deed,  upon  the  separate  promise  of  one  of  the  delators  is 
neither  more  nor  less  than  to  make  the  law,  and  not  to  de- 
clare it,  and  that,  by  interpolating  in  the  act  of  Parliament 
provision  to  that  effect  which  it  does  not  in  fact  contain. 

(')  Law  Rep.,  18  Eq.,  249.  («)  Law  Rep.,  9  C.  P.,  216, 
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Upon  these  grounds  I  am  of  opinion  that  the  jadgment 
should  be  reversed. 

JudgTuerU  affirmed. 

Attorneys  for  plaintiflEs :  Simpson  &  CvZlingford. 

Attorneys  for  defendant :  H.  0.  Nishety  RooJce  &  Daw. 

See  United  States  Beyised  Statutee,  section  6108  a ;  18  U.  S.  Statutes  at 
Large,  182. 
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[Law  Reports,  10  Common  Fleas,  486.] 
April  28,  1876. 

♦Westenbero  V.  MoBTiMORE,  Exeoutrix,  &0.    [438 

Seeurify/or  CotU — FUtintiffa  Formgner,  hut  occanonaUy  residing  in  England. 

Pending  a  reference,  the  plaintifT,  a  foreiflpier  whose  domicile  was  in  Holland,  bat 
who  for  some  years  had  occasionally  resided  at  a  fhrnished  lodging  in  London,  went 
abroad.  During  his  absence  from  this  conntry,  the  defendant  obtained  an  order  for 
security  for  costs : 

The  court  refused  to  rescind  the  order,  upon  an  affidavit  that  the  plaintiff  had 
returned  to  England,  and  intended  to  remain  there  until  the  final  settlement  of 
the  action. 

This  was  an  action  brought  in  May,  1872,  to  recover  dam- 
ages for  an  alleged  breach  of  contract  by  the  testator  in  sell- 
ing certain  goods  consigned  to  him  as  factor  below  the  limits 
fixed  by  the  plaintiflf,  and  for  negligence.  The  matter  was 
referred  to  Master  Dodgson. 

Pending  the  reference,  viz.,  on  the  6th  of  February  last, 
the  *defendant  took  out  a  summons  calling  upon  the  [439 
plaintiff  to  show  cause  whjr  he  should  not  give  security  for 
costs.  This  summons,  which  was  supported  by  an  affidavit 
that  "the  plaintiff  is  now  residing  in  Holland,  and  out  of 
the  jurisdiction  of  this  court,  and  carries  on  the  business  of 
a  glover  at  Amsterdam,  and  does  not  carry  on  any  business 
in  this  country,  and  is  domiciled  in  the  kingdom  of  Hoi- 
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land,"  was  heard  before  Master  Dodgson  on  the  9th  of  Feb- 
ruary, when  an  order  was  made  for  security.  On  the  15th, 
an  application  was  made  to  the  master  to  rescind  that  order, 
founded  upon  an  affidavit  of  the  plaintiff  in  which  he  swore 
that  he  resided  and  had  resided  at  58  Leighton  Road, 
Kentish  Town,  for  more  than  ei^ht  years  last  past,  and  he 
intended  to  reside  there  until  this  action  should  have  been 
completely  settled ;  that,  ever  since  the  commencement  of 
the  action,  he  had  been  accustomed  to  go  to  Amsterdam, 
where  his  family  reside,  bjit  had  invariably  returned  to 
England  in  time  for  the  next  appointment  on  the  reference ; 
and  that  he  would  have  returned  as  usual  for  the  last  ap- 
pointment before  the  master,  had  not  the  rivers  in  Holland 
at  that  time  been  frozen  over.  The  affidavit  in  answer  to 
that  application  stated  that  it  was  true  that  the  plaintiff  re- 
sided at  No.  58  Leighton  Road,  as  stated  in  his  affidavit, 
but  he  only  occupied  furnished  apartments  there  at  a  low 
rent.  The  master  having  refused  to  rescind  the  order,  the 
plaintiff  appealed  to  Lush.  J.,  who  dismissed  his  summons. 
ArhuthTwt  now  moved  lor  a  rule  calling  upon  the  defen- 
dant to  show  cause  why  the  order  of  Master  Dodgson 
should  not  be  rescinded.     In  support  of  the  motion,  the 

Elaintiff  swore  that  he  was  in  London  actually  residing  at 
is  abpve  address  when  the  summons  was  heard  before 
^Lush,  J.;  that  he  had  been  there  ever  since  July  or  August, 
1866,  and  was  now  actually  residing  there ;  that  he  had  only 
left  this  country  from  time  to  time  under  the  full  belief  that 
his  rights  in  this  action  would  not  be  thereby  prejudiced ; 
and  that  he  had  no  intention  to  leave  England  until  after 
the  determination  of  the  action.  The  rule  is,  that  security 
for  costs  will  not  be  required  from  a  plaintiff,  though  domi- 
ciled abroad,  if  he  be  in  England  at  the  time  of  the  applica- 
440]  tion :  *  Bowling  v.  Harman  (') ;  Tambisco  v.  Pa- 
cifico  (*) ;  Ciragno  v.  Hasson  (*) ;  Anonymous  (*). 

[LoiiD  Coleridge,  C.J.:  That  rule  was  not  adopted  by 
the  Court  of  Queen's  Bench  in  Oliva  v.  Johnson  (*).  There 
the  plaintiff  carried  on  business  abroad,  and  had  no  perma- 
nent residence  in  England,  but  was  in  England*  at  tne  time 
of  bringing  the  action,  and  it  was  sworn  had  no  intention  of 
leaving  the  country  :  and  it  was  held  this  was  no  sufficient 
answer  to  an  application  for  security  for  costs,  inasmuch  as 
it  was  not  distinctly  sworn  that  he  resided  and  intended  to 
continue  to  reside  here. 

(>)  6  M.  A  W.,  181.  (*)  8  Taunt.,  787. 

(«)  7  Ex.,  816 ;  21  L.  J.  (Ex.),  276.  (•^  6  B.  «fe  Aid.,  908. 

(»)  6  Taunt,  20. 
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Brett,  J.:  In  Tami)iscoY,  Paciflco{'\  the  plaintiff  was 
in  this  country  at  the  time  the  application  for  security  was 
made.     Here  he  was  not.] 

In  Ourney  v.  Key  ("),  which  is  the  strongest  case  against 
the  application,  the  plaintiff  had  not  any  domicile  in  this 
country,  but  was  only  here  for  certain  temporary  purposes. 
That,  too,  was  a  decision  of  a  single  judge,  and  took  place 
prior  to  the  case  of  Tambisco  v.  Pacifico  (*). 

[Brett,  J.:  I  think  the  plaintiff's  own  affidavit  suffi- 
ciently shows  that  his  real  domicile  is  in  Holland. 

DENiktAN,  J.,  referred  to  Frodsham  v.  Myers  ('),  where  it 
was  held  to  be  no  ground  for  calling  for  security  that  the 
plaintiff  had  volunteered  into  the  service  of  the  Queen  of 
Spain  and  was  now  residing  in  that  country.] 

It  must  be  admitted  that  there  is  no  case  exactly  in  point. 

Lord  Coleridge,  C.J.:  I  am  of  opinion  that  this  rule 
should  be  refused.  It  is  admitted  that  the  application  is 
not  strictly  within  any  of  the  decided  cases.  The  plaintiff 
is  a  foreigner  domiciled  in  Holland,  though  it  may  be  he  has 
an  occasional  residence  in  this  countrjr.  It  appears  that  he 
came  here  for  the  purpose  of  prosecuting  a  reference  before 
a  master.  He  then  went  abroad ;  and,,  as  he  did  not  return, 
an  order  for  security  for  costs  was  obtained  by  the  defen- 
dant. There  is  no  doubt  the  order  was  well  made  at  the 
time.  The  plaintiff  was  a  foreigner  residing  *abroad.  [441 
Although  he  was  occasionally  here,  yet  when  the  order  was 
applied  for  he  was  out  of  the  country.  Under  these  circum- 
stances, it  was  the  ordinary  practice  of  the  court  to  require 
security  for  costs.  The  plaintiff  having  subsequently  re- 
turned to  this  country,  the  master  was  asked  to  rescind  his 
order.  He  refused  to  do  so,  and  the  plaintiff  appealed  from 
that  order  to  my  Brother  Lush.  My  Brother  Lush,  who  is 
a  high  authority  upon  the  practice  of  the  courts,  heard  the 
matter  and  declined  to  interfere  with  the  master's  discretion. 
If  it  were  a  matter  for  our  discretion,  we  should  not  be  dis- 
posed to  interfere  with  the  learned  judge's  discretion,  unless 
clearly  satisfied  that  he  had  acted  wrongly.  But  I  conceive 
it  to  be  perfectly  clear  that  neither  the  master  nor  the 
learned  judge  was  wrong  in  point  of  law.  Having  read  the 
affidavits,  I  am  satisfied  that  the  master  acted  with  perfect 
propriety. 

Brett,  J. :  It  appears  from  the  affidavit  upon  which  the 
order  for  security  was  made  that  the  plaintiff's  real  place 
of  residence  was  at  that  .time  Holland.     That  order  is  not 

(')  1  Ex,,  816 ;  21  L.  J.  (Ex.),  276.  (»)  4  DowL,  280. 

(»)  8  Dowl,  659. 
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objected  to :  and  it  seems  to  me  to  be  clear  that  it  was 
properly  made.  The  present  application  seeks  to  get  rid  of 
that  order  upon  an  allegation  that  the  plaintiff  has  now 
come  to  reside  in  this  country.  Such  an  application  might 
be  made  even  after  security  given.  I  doubt  whether,  even 
if  satisfied  of  the'  bona  fides  of  this  application,  the  court 
could  rescind  the  order.  Possibly  the  obligation  might  be 
got  rid  of  upon  terms.  Upon  the  affidavits  brought  forward 
upon  this  occasion,  a  grave  question  might  arise  as  to 
wnether  the  coming  back  to  reside  here  was  bona  fide. 
Some  one  would  have  to  decide  that.  Here,  the  affidavits 
show  that  the  plaintiff  was  not  in  this  country  at  the  time  the 
order  was  made,  and  therefore  the  order  was  properly  made 
when  it  was  made.  Upon  the  whole,  so  far  from  thinking 
that  the  master  was  wrong,  I  am  of  opinion  that  he  was 
quite  right  in  declining  to  rescind  it. 

Denmak,  J. :  I  am  of  the  same  opinion.  If  we  were  to 
interfere  in  this  case,  we  should  be  taking  upon  ourselves 
to  overrule  the  discretion  of  the  master  and  of  the  judge, 
without  any  substantial  reasons  for  so  doing.  The  cases  of 
442]  Bowling  v.  Harmani^)  *and  Tambisco  v.  Pa^ficoH 
very  much  qualify  the  rule  in  Oliva  v.  Johnson  (').  But  I 
do  not  think  this  case  falls  within  either  case. 

HiUe  refused. 

Attorneys  for  plaintiff :  Townley  &  Oard, 
Attorney  for  defendant :  Cleobury. 

(»)  6  M,  A  W.,  131.         O  7  Ex.,  816 ;  21  L.  J.  (Ex.),  276.        (»)  5  B.  A  Aid.,  908. 


[Law  Reports,  10  Common  Pleas,  456.] 
May  6,  1876. 

456]  *LLEWBLLYir,  Executrix,  &c.,  v.  Rutherford. 

Cofutntction  of  Proviao  in  Lease  of  a  Public-house — "  Ooodwill" 

In  Augnst,  1846,  the  defendant's  testatrix  granted  to  the  plaintiflf  a  lease  of  a 
public-house  in  London  Road,  Liverpool,  for  fourteen  years,  at  a  rent  of  £70  per 
annum,  the  latter  paying  £300  for  the  p^oodwill ;  and,  before  the  expiration  of  that 
lease,  viz.  in  March,  1858,  she  granted  him  a  further  lease  for  fourteen  years  at  a 
rent  of  £80  per  annum:  Each  of  these  leases  contained  the  following  proviso: 
"  Provided  also,  and  it  is  agreed  and  declared  that,  at  the  expiration  or  other  sooner 
determination  of  the  term  hereby  granted,  all  such  sum  and  sums  of  money  as  shall 
or  can  be  procured  for  the  goodwiu  of  the  business  of  a  licensed  victualler  in  re- 
spect of  the  premises  from  an  incoming  tenant,  shall  be  received  by  and  belong  to 
the  lessee,  his  executors,"  Ac. 

The  second  lease  being  about  to  expire,  negotiations  took  place  between  the  plain- 
tiff and  the  defendant  for  a  renewal,  but  they  failed  to  come  to  terms;  and  the  de- 
fendant, with  notice  of  the  plaintiff's  claim  under  the  above  proviso,  granted  a  lease 
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of  the  premises  to  a  new  tenant  for  a  term  of  fourteen  years,  at  a  rent  of  £160  per 
annum,  and  a  premium  of  £1,800. 

Upon  a  case  stated  for  the  opinion  of  the  court  by  an  arbitrator,  to  whom  it  was 
to  be  referred  to  assess  the  amount  of  damages  the  plaintiff  was  entitled  to  recover 
for  the  breach  (if  any)  of  the  above  proviso,  upon  the  principles  to  be  laid  down  by 
the  court,  it  was  found  as  a  fact  that  **  the  rental  of  £160  per  annum  reserved  in  the 
lease  granted  to  the  new  tenant  was,  without  any  premium,  bonus,  or  other  payment 
whatever,  a  full  and  sufficient  rental  for  the  premises  under  such  a  lease,  whether 
intended  for  a  licensed  victuallar's  business  or  not ;"  and,  further,  that  "  the  goodwill 
of  the  business  carried  on  by  the  plaintiff  would,  if  belonging  to  the  owner  of  the 
house,  have  had  a  very  considerable  value,  and,  if  such  owner  had  in  that  case  been 
willing  to  grant  a  lease  similar  to  that  granted  to  the  new  tenant,  a  sum  exceeding 
£1,800  would  without  difficulty  have  b^n  obtuned  for  the  goodwill:" 

Beld,  that  the  proviso  was  broken ;  and  that  the  arbitrator  was  to  estimate  the 
damages  the  plaintiff  was  entitled  to  recover  for  such  breach,  in  the  same  manner 
as  one  accustomed  to  value  "  goodwill "  as  between  outgoing  and  incoming  t«nant 
would  estimate  them,  and  in  so  doing  was  not  to  disregard  the  increased  value  of 
the  property  in  the  neighborhood  generally. 

This  action  was  brought  to  recover  £1,307  9^.  6^.,  under 
the  circumstances  disclosed  in  the  following  case,  which  was 
stated  by  an  arbitrator,  who  was  (if  necessary)  to  assess  the 
damages  on  the  principle  which  might  be  laid,  down  by  the 
court. 

1.  The  plaintiff  is  an  hotel  keeper,  carrying  on  business 
at  the  White  Bear  Hotel,  Dale  Street,  Liverpool.  The  de- 
fendant is  the  executrix  and  residuary  legatee  and  devisee 
of  Pyarea  Brocklebank,  late  of  Liverpool,  widow. 

*2.  Mrs.  Brocklebank  in  her  lifetime  was  the  owner  [457 
of  premises  No.  90  London  Eoad,  Liverpool,  being  a  corner 
house,  which  she  in  1846  occupied  and  used  as  a  licensed 
public  house  and  spirit  vaults. 

3.  In  the  latter  end  of  July,  1845,  the  plaintiff  (who  was 
then  carrying  on  the  business  of  a  publican  in  Great  How- 
ard Street,  Liverpool)  negotiated  with  Mrs.  Brocklebank 
for  a  lease  of  her  premises,  and  on  the  21st  of  August,  1846, 
Mrs.  Brocklebank  granted  a  lease  thereof  to  the  plaintiff 
for  a  term  of  fourteen  years  from  the  date  thereof,  at  the 
yearly  rent  of  £70. 

4.  On  the  granting  of  this  lease  Mrs.  Brocklebank  alto- 
gether retired  from  business,  and  the  plaintiff  paid  Mrs. 
Brocklebank  £300  for  the  goodwill  of  the  public-house  in 
London  Road,  for  which  sue  gave  him  a  receipt  dated  the 
21st  of  August. 

6.  The  lease  contained  the  following  proviso :  "Provided 
also,  and  it  is  hereby  lastly  agreed  and  declared,  that,  at  the 
expiration  or  other  sooner  determination  of  the  said  term 
hereby  created,  all  such  sum  and  sums  of  money  as  shall  or 
can  be  procured  for  the  goodwill  of  the  business  of  a  licensed 
victualler  in  respect  of  the  said  premises  from  an  incoming 

13  Eng.  Rep.  42 
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tenant,  shall  be  received  by  and  belong  to  the  said  William 
Llewellyn,  his  executors,  administrators,  or  assigns." 

6.  The  plaintiff  entered  into  possession  of  the  premises 
under  the  above  lease,  and  the  licenses  in  respect  of  the 
business  were  transferred  to  him  in  the  usual  way ;  but, 
after  being  in  possession  for  about  a  month,  finding  that  (he 
gross  takings  did  not  average  more  than  £16  a  week  (which 
was  less  than  he  expected),  he,  with  the  sanction  of  Mrs. 
Brocklebank,  laid  out  on  the  premises  upwards  of  £500. 

7.  After  this  the  business  gradually  improved,  and  by 
attention  and  industry  the  plaintiff  increased  the  gross 
earnings  to  upwards  oi  £40  a  week  by  the  expiration  of  his 
lease. 

8.  In  the  beginning  of  1858,  the  plaintiff  negotiated  with 
Mrs.  Brocklebank  for  a  renewed  lease  of  the  premises  ;  and 
on  the  1st  of  March,  1858,  she  granted  to  him  a  further 
lease  for  a  term  of  fourteen  years  from  the  21st  of  August, 
1859,  at  the  yearly  rent  of  £80.  This  lease  contained  a  pro- 
viso identical  with  that  set  out  in  paragraph  5. 

458]  *9.  Mrs.  Brocklebank  died  on  the  28th  of  May,  1859, 
having  by  her  will  (which  was  duly  proved)  appointed  the 
defendant  executrix,  and  having  devised  ana  bequeathed  to 
her  all  her  real  and  personal  estate. 

10.  The  plaintiff  continued  to  occupy  the  premises,  and 
during  his  occupation  the  business  continued  to  increase, 
the  average  gross  weekly  takings  during  the  year,  from 
August,  1870,  to  August,  1871,  amounting  to  £54;  from 
August,  1871,  to  August,  1872,  to'  £56 ;  and  from  August, 
1872,  to  August,  1873,  to  £67. 

11.  On  the  15th  of  February,  1873,  the  defendant  wrote 
to  the  plaintiff  the  following  letter : 

''Dear  Sir, — You  are  doubtless  aware  that  the  lease  of 
the  premises  in  London  Road  will  expire  on  the  21st  of 
August,  1873.  Do  you  wish  to  renew  the  lease  ?  I  have 
not  offered  it  to  any  one ;  nor  do  I  intend  to  move  in  the 
matter  till  I  have  received  your  answer,  being  so  old  a  ten- 
ant ;  but,  of  course,  the  new  lease  will  be  on  yery  different 
terms  from  the  old  one.  1  shall  be  obliged  by  an  early . 
reply." 

12.  The  plaintiff,  being  desirous  of  renewing  his  lease, 
had  two  interviews  with  the  defendant  on  the  subject,  but 
no  arrangement  was  come  to ;  and  on  the  24th  of  February 
the  defendant  wrote  to  the  plaintiff  the  following  letter : 

"Dear  Sir, — My  decision  respecting  your  offer  for  renew- 
ing the  lease  in  my  property  remains  unchanged.  I  have 
determined  (since  our  last  interview)  to  hand  over  all  my 
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business  affairs  to  my  brother,  as  the  most  suitable  and 
proper  person  to  manage  for  me ;  and  I  shall  invest  him  wjth 
due  authority  to  act  as  my  agent.  I  shall  see  no  one ;  con- 
sequently, in  future,  all  communications  either  by  letter  or 
otherwise  must  be  made  to  Mr.  C.  G.  Rutherford,"  &c. 

13.  The  plaintiflf  thereupon  instructed  Mr.  Gt.  Prescott,  of 
Liverpool,  distiller,  to  act  for  him ;  and  a  correspondence 
passed  between  Mr.  Prescott  and  Mr.  Rutherford,  of  which 
the  following  is  the  substance : 
Feb.  27,  1873,  Prescott  to  C.  Gt.  Rutherford,— 
''Since  our  conversation  yesterday  with  regard  to  the 
premises  90  London  Road,  I  have  seen  Mr.  Llewellyn,  and 
ne  desires  me  to  say  that,  as  vou  will  not  take  less  than 
£160  per  annum  for  the  public- nouse,  he  will  be  obliged  to 
give  it.  Of  course  you  will  give  him  a  lease  for  fourteen 
years  on  the  same  conditions  as  the  lease  dated  the  Ist  of 
March,  1868,  the  new  lease  to  commence  from  the  expiration 
of  the  present  one." 
March  26th,  1873,  C.  G.  Rutherford  to  Prescott,— 
"Dear  Sir, — Mr.  Llewellyn  can  have  a  new  lease  of  the 
house  in  London  Road  for  seven  years,  at  a  rent  of  £160 
per  annum,  and  bonus,  which  I  am  well  advised  is  fair,  of 
£1,000  to  be  inserted  in  the  lease,  which  is  to  be  in  due  and 
legal  form  with  all  its  provisions,  and  to  be  completed 
within  a  month.  The  clauses  relating  *to  painting,  [459 
repairs,  &c.,  to  be  assimilated  to  the  Tease  expiring  on  the 
21sfc  of  August  next." 
April  21st,  1873,  Prescott  to  C.  G.  Rutherford,— 
'*I)ear  Sir, — In  reply  to  your  letter  of  the  26th  of  March 
last,  I  have  to  inform  you  that  Mr.  Llewellyn  agrees  to  take 
a  new  lease  of  the  public-house  in  London  Road  for  seven 
years  from  the  expiration  of  the  present  term,  at  a  rent  of 
£160  a  year:  the  lease  to  contain  similar  provisions  to  the 
present  one.  As  to  the  bonus  mentioned  in  your  letter, 
that,  according  to  the  conditions  in  the  old  lease,  belongs  to 
Mr.  Llewellyn." 
April  22d,  1873,  C.  G.  Rutherford  to  Prescott,— 
'*I)ear  Sir, — I  cannot  confirm  your  letter  of  the  21st  in- 
stant, as  it  does  not  a^ee  to  the  conditions  laid  down  in  my 
letter  of  the  26th  of  March.  The  terms  I  offered  were,  £160 
per  annum,  and  a  bonus  of  £1,000.  This  bonus  is  simply  a 
premium  for  granting  a  new  lease.  If  there  were  to  be  no 
bonus,  the  rent  would  be  correspondingly  higher.  In  case 
you  do  not  accept  my  offer  of  the  26th  of  March  last  by  the 
evening  of  the  26th  instant,  I  shall  consider  myself  at  lib-' 
erty  to  treat  with  other  parties." 
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April  26th,  1873,  Prescott  to  C.  G.  Rutherford,—     . 
*'ln  reply  to  your  letter  of  the  22d  instant,  I  on  behalf 
of  Mr.  Llewellyn  agree  to  take  the  house  on  the  terms  men- 
tioned in  your  letter  of  the  26th  of  March  last.     I  repeat 
that  the  bonus  (which  is  another  term  for  goodwill)  will  be- 
long to  Mr.  Llewellyn  as  the  incoming  tenant." 
April  29th,  1873,  C.  G.  Rutherford  to  Prescott,— 
"Dear  Sir, — As  your  letter  does  not  accept  the  terms  I 
oflfer  Mr.  Llewellyn,  I  shall  proceed  to  let  the  house  to  an- 
other tenant." 

14.  On  the  21st  of  May  an  interview  took  place  between 
Mr.  Prescott  and  Mr.  Rutherford,  at  which  the  latter  made 
an  oflfer  which  is  referred  to  and  repeated  in  his  letter  (here- 
inafter set  out)  of  the  4th  of  June.  On  the  26th  of  May  the 
plaintiflF  agreed  for  a  lease  of  the  White  Bear  Hotel,  in  Dald 
Street,  for  twenty-one  years  from  that  date.  The  White 
Bear  is  distant  from  No.  90  London  Road,  about  ninety-five 
yards. 
16.  The  following  further  correspondence  took  place : 
June  4th,  1873,  C.  G.  Rutherford  to  Prescott, — 
'*  Dear  Sir, — I  must  ask  you  to  let  me  have  a  positive  and 
distinct  answer  Yes  or  No  to  my  oflfer  of  the  31st  ult.  in 
the  course  of  the  present  week ;  and,  in  order  that  there 
maybe  no  misunderstanding,  I  now  repeat  that  offer  in 
writing,  and  shall  expect  your  reply  in  the  same  form.  A 
lease  for  10  years  at  a  rent  of  £160  per  annum,  and  £1,000 
to  be  paid  on  signing  the  lease.  I  beg  to  call  your  special 
attention  to  the  extension  of  the  lease  from  7  to  10  years, 
without  an^  addition  to  the  £1,000  originally  demanded. 
You  can  easily  make  the  calculations  of  its  money  value 
for  j^ourself.  I  put  it  down  at  £600  at  the  very  least,  and 
consider  it  a  most  generous  and  liberal  concession." 
4601     *June  4th,  1873,  Prescott  to  C.  G.  Rutherford,— 

"Dear  Sir, — In  reply  to  your  favor  of  this  date,  I  beg  to 
say  that,  on  account  of  Mr.  Llewellyn,  I  will  take  the  public 
house,  London  Road,  for  the  term  of  ten  years,  as  you  now 
oflfer,  at  £160  per  annum.  The  £1,000  goodwill  I  claim  ac- 
cording to  the  tenris  of  the  present  lease.  There  will  be 
now  no  difficulty  in  assessing  the  value  of  the  goodwill ; 
for,  according  to  your  own  showing,  it  is  worth  £1,000,  and 
for  that  amount,  should  you  let  it  to  another  tenant,  we 
shall  take  steps  to  recover.'' 
June  6th,  1873,  C.  G.  Rutherford  to  Prescott,— 
''Dear  Sir, — It  is  useless  our  carrying  this  negotiation 
any  further.  My  sister  will  proceed  to  let  the  house  to 
another  tenant;  and  Mr.  Llewellyn  may  rest  satisfied  that 
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no  breach  will  be  committed  of  the  covenants  contained  in 
the  lease  entered  into  by  Mrs.  Brocklebank.  Mr.  Llewellyn 
must,  therefore,  be  prepared  to  deliver  up  possession  on  the 
21st  of  August  next,  the  date  of  the  termination  of  the 
lease ;  and,  if  he  does  not  do  so,  legal  proceedings  will  be 
taken  to  recover  possession,"  &c. 

16.  On  the  14tn  of  June,  1873,  the  defendant  gave  the 
plaintiflE  the  following  notice  in  writing : 

''I  hereby  give  you  notice  that,  unless  you  quit  and  de- 
liver up  to  me  the  possession  of  the  house  and  premises, 
situate,  Ac,  which  you  now  hold  of  me,  on  the  21st  of  Au- 
gust next,  being  tlie  date  of  the  expiration  of  your  lease,  I 
shall  hold  you  liable  for  the  payment  to  me  of  double  the 
yearly  value  of  the  said  house  and  premises.  And  I  fur- 
ther ffive  you  notice  that  I  estimate  the  yearly  value  of  the 
said  house  and  premises  when  let  to  a  tenant  at  rack-rent  at 
JB300  per  annum." 

16.  The  defendant  then  opened  negotiations  with  one  Bar- 
ker for  granting  him  a  lease  of  the  premises  in  question. 

18,  Between  the  24th  and  27th  of  June,  an  interview  took 
place  between  C.  G.  Rutherford  and  Barker,  at  which  the 
former  offered  to  let  No.  90  London  Road  to  the  latter  for 
fourteen  years  at  a  rent  of  £296.  Mr.  Barker  objected  to 
the  high  rent,  and  said  he  should  prefer  to  take  the  house 
at  £160  a  year  for  the  term,  and  pay  a  sum  down.  At  this 
interview  Rutherford  spoke  of  the  goodwill  in  language 
similar  to  that  contained  in  his  letter  of  the  27th  of  June 
(hereinafter  set  out\  saying  that  he  had  nothingto  do  with 
the  goodwill,  whicn  belonged  to  Llewellyn.  Rutherfo'rd 
did  not,  at  this  interview  or  at  any  other  part  of  the  negotia- 
tions with  Barker,  suggest  that  the  latter  should  make  any 
application  to  the  plaintiff,  nor  did  he  at  any  time  take  any 
steps  to  enable  the  plaintiff,  to  dispose  of  the  goodwill  of 
the  business :  but  the  plaintiff  and  Barker  were  acquainted 
with  each  other,  and  the  plaintiff  knew  that  Barker  was  ne- 
gotiating with  Rutherford.  There  was  *no  evidence  [461 
that  the  plaintiff  made  any  effort  to  sell  any  part  or  his 
custom  to  Barker. 

19.  On  the  27th  of  June,  C.  Gt.  Rutherford  vn-ote  to 
Barker,  as  follows : 

"  Dear  Sir, — In  making  you  an  offer  to  grant  you  a  lease 
of  the  house  No.  90  London  Road,  of  which  Mr.  Llewellyn 
is  the  present  tenant,  you  must  clearly  understand  that  the 
rent  and  premium  to  be  paid  by  you  to  Miss  Rutherford 
have  nothing  whatever  to  do  with  the  fixtures  or  the  good- 
will of  Mr.   Llewellyn's  business.    The  goodwill  of  Mr. 
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Llewellyn's  business  belongs  to  him,  and  he  will  necessarily 
take  it  with  him.  Therefore,  you  will  clearly  understana 
that  you  will  not  be  able  to  use  Mr.  Llewellyn's  name  in 
any  way." 

20.  On  the  28th  of  June,  an  arrangement  was  come  to 
between  the  defendant  and  Barker  to  lease  the  house  to  the 
latter  for  a  term  of  fourteen  years,  at  the  yearly  rent  of 
£160;  Barker  paying  also  a  further  sum  of  £1,800  to  the 
defendant :  and  on  the  2l8t  of  August,  1873,  the  defendant 
granted  a  lease  to  Barker  upon  those  terms. 

21.  Between  the  2d  and  21st  of  August,  whilst  the  plain- 
tiflf  was  occupied  in  the  removal  of  his  stock  of  wines  and 
spirits,  the  premises  were  closed ;  and  they  remained  closed 
for  about  a  week  after,  whilst  alterations  were  being  made 
by  the  new  tenant. 

22.  During  the  plaintiflfs  occupation  of  No.  90  London 
Road,  there  was  a  board  over  the  shop-front,  with  the  words 
*' Llewellyn's  Family  Wine  and  Spirit  Stores"  thereon. 
This  was  removed  before  the  21st  of  August.  There  was  no 
other  external  signboard ;  but  over  the  front  door  the  words 
**  William  Llewelljrn,  licensed  to  sell  beer,  wine,  spirits  and 
tobacco,"  were  painted;  and  these  words  remained  unal- 
tered until  some  days  after  the  21st  of  August,  when  they 
were  obliterated  by  Barker's  manager,  and  replaced  by  his 
own  name.  There  were  also  boards  inside  each  of  the  two 
windows  facing  the  London  Road,  with  the  words  ''Bottled 
Wines"  and  "Spirits"  thereon,  which  boards  were  pur- 
chased by  Barker.  These  boards  were  in  their  places  and 
visible  to  the  public  during  the  whole  time  that  the  house 
was  closed, — there  being  no  shutters. 

23.  Whilst  the  house  so  remained  closed  from  the  2d  to 
the  21st  of  August,  the  plaintiflE  put  in  the  window  a  paper 
with  the  following  words  on  it, — ''  Removing  to  the  White 
Bear,  Dale  Street."  The  premises  were  given  up  to  the 
defendant  on  the  21st  of  August. 

462]  *24,  The  plaintiff  opened  the  White  Bear  as  an 
hotel  and  spirit  vaults  on  the  30th  of  August,  and  is  still 
the  landlord  thereof.  During  about  a  week  previous  to 
that  date,  there  was  a  notice  in  the  window  of  the  White 
Bear,  in  these  words,  —  "Llewellyn,  late  of  90  London 
Road;"  but  this  was  taken  down  when  the  house  was 
opened. 

25.  The  fixtures  and  fittings  at  No.  90  London  Road  be- 
longed to  the  plaintiff,  and  were  taken  by  Barker  at  a 
valuation;  and  about  the  28th  of  August  the  house  was 
reopened  as  a  public-house  and  spirit  vaults,  with  a  new 
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sign,  and  with  the  name  of  Barker's  manager  placed  there, 
and  without  anything  referring  to  the  plaintiflPs  having  been 
the  previous  tenant  thereof;  and  the  Dusiness  of  a  licensed 
victualler  has  since  been  and  now  is  carried  on  upon  the 
premises  by  the  said  manager,  the  licenses  having  been 
transferred  to  him. 

26.  On  the  26th  of  August  the  plaintiflf,  through  his  attor- 
neys, applied  to  the  defendant  lor  payment  of  the  £1,300 
obtained  from  Barker;  and  on  refusal  brought  this  action 
to  recover  that  sum  and  interest. 

27.  The  business  carried  on  by  the  plaintiflf  at  No.  90 
London  Road  consisted  in  about  equal  proportions  of  the 
supply  of  families  in  the  immediate  neighborhood  with 
liquors  for  domestic  consumption  and  of  the  custom  of 
persons  passing  bv  the  house.  The  business  was  not  in  its 
nature  capable  of  bein§  to  any  appreciable  extent  trans- 
ferred to  another  house  in  a  dinerent  locality ;  and  in  fact 
none  of  the  customers  of  the  plaintiflf  (except  two  or  three 
personal  friends)  have  followed  him  to  Dale  Street.  The 
nature  of  the  business  in  this  respect  was  knoWn,  at  the 
time  of  the  transactions  hereinbefore  referred  to,  to  the 
defendant,  to  C.  G.  Rutherford,  and  to  Barker. 

28.  The  rental  of  £160  per  annum  reserved  in  the  lease 
granted  to  Barker  was,  without  any  premium,  bonus,  or 
other  payment  whatever,  a  full  and  sumcient  rental  for  the 
premises  under  such  a  lease,  whether  intended  for  a  licensed 
victualler's  business  or  not  .(and,  if  the  former,  even  if  with 
a  license  attached),  apart  from  the  special  value  which  the 
premises  possessed  for  a  licensed  victualler's,  owing  to  the 
old-established  and  successful  business  which  had  been  car- 
ried on  there  by  the  plaintiff.  The  value  of  the  house 
*(with  a  license  attached)  under  a  fourteen  years'  [463 
lease,  if  no  licensed  victualler's  business  had  been  pre- 
viously carried  on  there,  but  the  same  had  been  a  wholly 
untried  house,  with  no  experience  of  its  fitness  for  the  trade, 
would  not  have  exceeded  £100  per  annum. 

29.  The  closing  of  the  house  for  three  weeks  before  the 
plaintiff  left  it,  and  for  one  week  or  thereabouts  afterwards, 
was  calculated  to  and  did  inilict  some  injury  upon  the  busi- 
ness carried  on  there  (the  average  gross  takings  for  thirty- 
nine  weeks  after  the  new  tenancy  commenced  having  been 
£44  per  week) ;  but  such  injury  was  not  serious  or  perma- 
nent. 

30.  The  defendant,  and  C.  G.  Rutherford,  and  Barker, 
were  at  the  time  of  the  transactions  hereinbefore  mentioned 
well  acquainted  with  the  general  nature  of  the  business  car- 
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lied  on  by  the  plaintiflf,  and  knew  that  it  was  of  very  con- 
siderable value.  C.  G.  Rntherford,  in  asking  first  the  rental 
of  £295,  and  afterwards  the  rental  of  £160  together  with  the 
premium  of  £1,300  in  lieu  of  the  higher  rental,  and  Barker 
m  agreeing  to  the  latter  terms,  had  regard  to  the  fact  that 
Barker  would,  without  any  further  or  other  payment 
(whether  as  for  goodwill  or  otherwise),  acquire  together 
with  the  possession  of  the  house  all  the  advantages  arising 
from  the  business  connection  attached  to.  the  house  during 
the  plaintiffs  occupation  which  could  be  acquired  by  an  in- 
coming tenant,  witnout  the  assistance  or  concurrence  of  the 
plaintiff ;  and  it  was  in  consideration  of  those  advantages, 
as  C.  G.  llutherford  at  the  time  knew,  that  Barker  in  fact 
agreed  to  pay  the  £1,300. 
31.  It  is  usual  in  Liverpool  for  an  incoming  tenant  of 

E remises  in  which  the  business  of  a  licensed  victualler  has 
een  carried  on  to  agree,  upon  the  granting  of  a  new  lease 
or  the  assignment  of  an  old  one,  to  pay  over  and  above  the 
rent  reserved  by  the  lease  a  sum  for  and  in  respect  of  the 
goodwill  et  the  business  carried  on  in  such  premises ;  the 
amount  varying  according  to  the  nature  and  extent  of  such 
business.     The  goodwill  of  the  business  carried  on  by  the 

Elaintiff  would,  if  belonging  to  the  owner  of  the  house,  have 
ad  a  veiy  considerable  value ;  and  if  such  owner  had  in 
that  case  been  willing  to  grant  a  lease  similar  to  that  granted 
to  Barker,  a  sum  exceedmg  £1,300  could  without  difficulty 
have  been  obtained  for  the  goodwill  of  such  business. 
464]  *The  question  for  the  opinion  of  the  court  was, 
whether,  upon  the  facts  above  stated,  there  had  been  a 
breach  bv  the  defendant  of  the  proviso  or  agreement  in 
paragraph  6  mentioned. 

If  the  court  should  decide  in  the  negative,  judgment  was 
to  be  entered  for  the  defendant.  But,  if  the  court  should 
decide  in  the  affirmative,  the  court  was  requested  to  lay 
down  the  principle  on  which  the  damages  were  to  be  as- 
sessed, for  the  guidance  of  the  arbitrator. 

Her  Schelly  Q.C.  {Myburgh  with  him),  for  the  plaintiff: 
The  question  is,  what  are  the  rights  of  the  plaintiff  under 
the  proviso  as  to  goodwill  in  the  lease  of  the  1st  of  March, 
1858.  By  that  proviso,  the  tenant  was  to  receive  at  the  ex- 
piration of  the  term  all  such  sum  and  sums  of  money  as 
should  or  could  be  procured  for  the  goodwill  of  the  business 
of  a  licensed  victualler  in  respect  of  the  premises  from  an 
incoming  tenant.  That  necessarily  means  such  sum  as  the 
lessor  or  her  assigns  could  get  as  the  value  of  the  business. 
The  plaintiff  had  paid  for  the  goodwill  at  the  commence- 
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ment  of  his  tenancy,  and  by  care  and  assiduity  had,  as  the 
case  finds,  largely  increased  its  value.  Gooawill  is  thus 
defined  by  Lord  Chelmsford,  C,  in  Austen  v.  Boysi^) — 
"Where  a  trade  is  established  in  a  particular  place,  the 
goodwill  of  that  trade  means  nothing  more  than  the  sum  of 
money  which  any  person  would  be  willing  to  give  for  the 
chance  of  beinc  able  to  keep  the  trade  connected  with  the 
place  where  it  has  been  carried  on."  It  is  a  matter  of  com- 
mon experience  that  people  will  continue  to  deal  at  a  shop 
which  tney  have  been  in  the  habit  of  resorting  to,  notwith- 
standinff  the  business  has  changed  hands.  This  is  com- 
monly known  by  the  name  of  goodwill,  and  has  a  money 
value,  and  is  every  day  the  subject  of  purchase  and  sale. 
The  Master  of  the  Rolls  in  Chissum  v.  Dewes  (')  defines 
goodwill  Q'S  "nothing  more  than  an  advantage  attached  to 
the  possession  of  the  house."  An  equivalent  for  this  ad- 
vantage was  intended  to  be  secured  to  the  plaintiff  by  this 
proviso.  It  is  a  proviso  which  is  inserted  in  the  lease  in 
favor  of  the  lessee :  consequently  it  must  be  construed  so  as 
to  give  him  some  benefit.  The  statement  in  paragraph  30  of 
the  special  case  shows  that  what  was  called  "  premium  "  was 
reaUy  understood  by  *both  parties  to  the  transaction  [4B5 
to  be  the  price  of  the  goodwill  of  the  business. 

jRie^selcl Q.C.  {Baylis  with  him),  contra :  Goodwill  in  this 
proviso  means  no  more  than  this,  the  sum  for  which  the 
plaintiff  could  himself  have  sold  his  business  after  ceasing 
to  be  the  tenant  of  the  premises  where  it  had  been  carried 
on.  The  plaintiff  was  bound  to  quit  at  the  expiration  of  his 
lease.  Having  then  no  place  where  the  business  could  be 
continued  by  him,  the  value  of  his  goodwill  would  be 
scarcely  appreciable.  Suppose  the  premises  ceased  to  be  as 
valuable  lor  the  business  of  a  licens^  victualler  as  for  some 
other  business,  could  it  be  said  that  the  defendant  must  still 
let  them  as  a  public-house  ?  Or,  suppose  at  the  end  of  the 
plaintiff's  term  the  defendant  had  insisted  upon  a  rent  of 
£300  per  annum,  would  the  plaintiff  have  had  any  legal 
right  to  complain  ?  The  case  finds  that  the  rent  which  was 
demanded,  viz.,  £160  a  year,  was  a  fair  rental,  irrespective 
of  any  premium.  If  the  plaintiff  had  found  a  suitable 
house  next  door,  to  which  he  could  have  transferred  the  busi- 
ness, what  compensation  could  he  have  claimed  from  the 
landlady  % 
fBRjerr,  J.:  He  could  not  have  transferred  the  licenses.] 
The  plaintiff  might  have  entered  into  a  negotiation  as  to 
goodwill  with  the  incoming  tenant.     There  was  nothing  to 

(>)  2  De  G.  A  J.,  626,  at  p.  686.  («)  6  RuM.,  29,  at  p.  80. 
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prevent  his  doing  so.  In  Ghwrton  v.  Douglas  {^\  Page 
Wood,  V.C.,  defines  goodwill  to  mean  every  advantage  that 
has  been  acquired  by  the  old  firm  in  carrying  on  its  busi- 
ness, whether  connected  with  the  premises  in  which  the  busi- 
ness was  previously  carried  on  or  with  the  name  of  the  late 
firm.  At  all  events,  the  £1,300  paid  by  Barker  by  way  of 
premium  on  the  grant  of  the  lease  to  him,  is  not  to  be 
assumed  to  be  the  criterion  of  value  of  the  goodwill  of  the 
business.  Nor  is  the  increased  value  of  property  in  the 
neighborhood  to  be  considered  as  a  circumstance  which  is  to 
enure  to  the  benefit  of  the  late  tenant,  but  solely  to  that  of 
the  landlord.  At  the  very  highest,  the  compensation  to  be 
awarded  to  the  plaintiff  must  be  such  a  sum  as  an  incoming 
tenant  would  give  to  stand  in  the  shoes  of  the  plaintiff,  tak- 
ing the  chance  of  obtaining  a  renewed  lease  from  the  landlord. 

Myburghy  in  reply,  was  stopped  by  the  court. 
466 J  *LoRD  Coleridge,  C.J.:  In  this  case  the  plaintiff 
seeks  to  recover  damages  for  an  alleged  breach  of  a  covenant 
in  a  lease.  The  defendant  was  the  owner  of  a  public-house, 
of  which  the  plaintiff  was  for  some  years  tenant  under  two 
several  leases.  In  August,  1873,  the  plaintiffs  tenancy  was 
finally  determined,  tlpon  the  determination  of  the  lease, 
the  plaintiff  removed  to  another  public-house,  and  then  a 
question  arose  what,  if  anything,  he  was  entitled  to  receive 
under  the  following  proviso, — "Provided  also  and  it  is 
hereby  lastly  agreed  and  declared  that,  at  the  expiration  or 
other  sooner  determination  of  the  term  hereby  created,  all 
such  sum  and  sums  of  money  as  shall  or  can  be  procured  for 
the  goodwill  of  the  business  of  a  licensed  victualler  in  re- 
spect of  the  said  premises  from  an  incoming  tenant  shall  be 
received  by  and  belong  to  the  lessee,  his  executors,  admin- 
istrators, or  assigns."  " 

The  facts  show  that  two  different  views  of  that  proviso  or 
agreement  have  been  entertained.  '  Prior  to  the  expiration 
of  the  second  lease,  the  parties  were  negotiating  for  a  re- 
newal of  the  term.  The  landlady  claimed  an  increased  rent, 
and  £1,000  by  way  of  premium.  The  plaintiff  contended 
that  the  £1,000  was  money  payable  for  goodwill,  which  un- 
der the  proviso  would  properly  belong  to  him,  and  not  to 
the  landlady.  That  being  the  contention  between  the  par- 
ties, the  negotiation  fell  through.  The  plaintiff's  lease  hav- 
ing come  to  an  end,  the  defendant  granted  a  fresh  lease  of 
the  premises  to  one  Barker  at  the  yearly  rent  of  £160  and  a 
premium  of  £1,300  for  a  fourteen  years'  lease.  It  is  found 
in  the  case  that  nothing  under  the  name  of  goodwill  was 

(»)  Johns.,  174,  at  p.  188. 
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J)aid  by  Barker  to  the  defendant ;  nor  did  any  negotiation 
or  any  goodwill  take  place  between  the  outgoing  and  the 
incoming  tenant  under  the  proviso. 

It  is  found  in  the  case  that  '^  the  rental  of  £160  per  annum 
reserved  in  the  lease  granted  to  Barker  was,  without  any 
premium,  bonus,  or  other  payment  whatsoever,  a  full  and 
sufficient  rental  for  the  premises  under  such  a  lease,  whether 
intended  for  a  licensed  victualler's  business  or  not  (and,  if 
the  former,  even  if  with  a  license  attached),  apart  from  the 
special  value  which  the  premises  possessed  for  a  licensed 
victualler's,  owing  to  the  old  established  and  successful 
business  which  had  been  carried  on  *there  by  the  plain-  [467 
tiflf.  The  value  of  the  house  (with  a  license  attached)  under 
a  fourteen  years'  lease,  if  no  licensed  victualler's  business 
had  been  previously  carried  on  there,  but  the  same  had  been 
a  wholly  untried  house,  with  no  experience  of  its  fitness  for 
the  trade,  would  not  have  exceeded  £100  per  ailnum."  And 
it  is  further  found  that  "the  goodwill  of  the  business  carried 
on  by  the  plaintiff  would,  if  belonging  to  the  oWner  of  the 
house,  have  had  a  very  considerable  value ;  and  if  such 
owner  had  in  that  case  been  willing  to  grant  a  lease  similar 
to  that  granted  to  Barker,  a  sum  exceeding  £1,300  could 
without  difficulty  have  been  obtained  for  tne  goodwill  of 
such  business."     These  matters  are  found  as  facts. 

.  The  first  question  is,  whether  the  plaintiff  is  entitled  to 
anything.  That  is  not  denied  by  Mr.  Russell,  nor  could  it 
be  denied.  The  proviso  is  framed  for  the  benefit  of  the  out- 
going tenant.  Upon  what  principle  is  the  sum  which  he 
IS  to  receive  to  be  assessed  ?  Here  is  a  public-house  in 
which  a  thriving  business  has  been  carried  on,  having  at- 
tached to  it  that  which  has  been  variously  described  as 
goodwill, — a  thing  which  has  an  appreciable  value  and  is 
every  day  bought  and  sold.  That  goodwill  the  tenant  is 
about  to  forego.  In  the  absence  of  a  stipulation  to  the  con- 
trary, it  would  be  an  increased  value  of  the  premises,  which 
on  the  tenant's  going  away  would  enure  to  the  benefit  of 
the  landlord :  he  might  let  them  for  an  increased  rent  or  he 
might  obtain  a  premium.  In  the  absence  of  a  stipulation, 
the  tenant  could  derive  no  advantage  from  such  increased 
value.  The  end  of  the  term  having  arrived,  all  he  could 
take  away  would  be  the  stock-in-trade  and  the  tenant's  fix- 
tures. The  goodwill  is  lost  to  him.  But  by  this  proviso, 
which,  as  I  before  observed,  is  introduced  m  favor  of  the 
tenant,  the  latter  is  to  have  soinethiqg  for  the  goodwill  at 
the  expiration  of  the  tenancy.  What  is  be  to  have  ?  ''  Such 
sum  01  money  as  shall  or  can  be  procured  for  the  goodwill 
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of  the  business  of  a  licensed  victualler  in  respect  of  the  said 
premises  from  an  incoming  tenant."  Upon  considemtion,  it 
seems  to  me  that  that  means  substantially  what  Mr.  Herschell 
has  contended.  If  the  goodwill  is  actually  sold,  and  sold 
honestly,  the  tenant  would  receive  the  amount  paid  for  it. 
But,  inasmuch  as  the  landlord  might  choose  to  forego  the 
468]  goodwill,  or  to  discontinue  to  use  the  *premi8es  for  a 
public-house,  the  tenant  would  in  that  case  be  entitled  to 
recover  from  the  landlord  such  sum  as  the  latter  would  have 
received  from  an  incoming  tenant  who  continued  to  carry  on 
the  same  business.  It  would  be  difficult  for  us  to  determine 
what  the  sum  should  be.  I  should  say  it  ought  to  be  such 
a  sum  as  persons  who  are  in  the  habit  of  estimating  such 
things  would  fix  as  the  value  of  the  goodwill  of  the  premises 
under  ordinary  circumstances.  By  ariungement,  this  is  left 
to  the  determination  of  the  arbitrator,  who  will  receive  the 
evidence  of  persons  accustomed  to  the  trade  of  valuing. 

Two  suggestions  were  made  in  the  course  of  the  argument, 
which  it  may  be  as  well  to  negative.  I  should  be  of  opinion 
that  the  £1,300  which  was  paid  by  Barker  is  not  to  be 
considered  by  the  arbitmtor  as  limiting  his  inquiry  one 
way  or  the  other.  It  may  be  that  the  value  of  the 
goodwill  would  under  ordinary  circumstances  exceed  the 
2l,3()0,  or  it  may  be  that  it  would  be  greatly  under  that 
sum :  it  may  be  that  the  £1,300  may  include  premium,  or  a 
sum  paid  in  consideration  of  a  diminished  rent.  These, 
however,  are  matters  upon  which  the  court  can  arrive  at  no 
certain  conclusion.  All  we  can  say  is  that  the  £1,300  is  not 
to  be  considered  by  the  arbitrator  as  an  absolute  guide  in 
fixing  the  amount  to  be  paid  as  goodwill. 

On  the  other  hand,  it  is  said  that  the  arbitrator  is  not  to 
take  into  account  the  increased  value  of  the  goodwill,  by 
reason  of  the  general  imjjrovement  of  the  locality.  Mr. 
Russell  says  it  must  be  limited  to  personal  goodwill.  I  do 
not  assent  to  that.  If  by  reason  of  the  rise  in  the  value  of 
property  in  the  neighborhood  the  saleable  value  of  the  busi- 
ness has  increased,  that  is  a  favorable  chance  which  has  be- 
fallen the  tenant ;  if,  on  the  other  hand,  the  value  of  prop- 
erty in  the  neighborhood  had  declined,  and  so  the  saleable 
value  of  the  business  or  goodwill  had  become  diminished, 
that  would  have  operated  against  the  tenant.  As  he  would 
be  bound  in  the  one  case  to  bear  the  loss,  it  would  be  wrong 
to  reject  the  general  increase  of  value  as  an  element  in  his 
favor.  It  is  enough  to  say  that  the  plaintiff  is  clearly  en- 
titled to  receive  something  for  the  goodwill  of  the  business, 
and  that  it  seems  to  me  that  that  sum  sliould  be  such  as  per- 


VoL  X]  EASTER  TERM.  XXXVIII  VICT.  341 

Llewellyn  v.  Rutherford.  1876 

sons  who  are  in  the  habit  of  valuing  proper tv  of  that  de- 
scription as  between  vendor  and  purchaser  *should,  [469 
under  the  whole  of  the  circumstances,  lind  to  be  reasonable 
and  just. 

Brett,  J. :  In  some  classes  of  business,  where  the  trade 
has  long  been  carried  on  in  a  profitable  manner  in  a  par- 
ticular house,  and  a  new  tenant  comes  in  and  continues  to 
carry  on  the  same  business  there,  it  is  found  by  experience 
that  many,  if  not  all,  of  the  customers  resort  there  as  be- 
fore. This  is  found  so  regularly  to  happen,  that  it  has  be- 
come usual  to  pay  a  money  value  for  it,  which  is  commonly 
called  "goodwill."  It  may  be  that  there  may  be  a  species 
of  goodwill  which  may  be  the  subject  of  bargain  and  sale, 
although  not  dependent  on  the  business  being  carried  on 
in  any  particular  place ;  for  instance,  in  the  case  of  what 
are  called  quack  medicines.  But,  when  we  come  to  speak 
of  the  goodwill  of  a  public-house,  it  is  obvious  that  it  is  a 
thing  which  is  attached  to  a  locality.  The  attractiveness  of 
the  building,  the  quality  of  the  articles  supplied  there,  and 
the  personal  qualifications  of  the  individual  who  conducts 
the  business,  all  combine  to  create  a  trade  which  is  likely  to 
be  continued  at  that  particular  house.  The  only  person 
who  can  make  a  profit  of  this  is,  in  general,  the  person  who 
is  about  to  cede  it  to  another.  During  the  continuance  of 
his  lease,  the  tenant  is  the  person  who  alone  can  sell  the 
goodwill :  it  is  a  matter  arising  wholly  between  the  incom- 
ing and  the  outgoing  tenant.  Where,  however,  the  lease  has 
come  to  an  end,  the  tenant  has  no  longer  any  option.  It  is 
in  the  option  of  the  landlord  to  renew  the  lease  or  not,  or  to 
grant  a  lease  to  a  new  tenant.  If  the  old  tenant  wishes  to 
renew,  he  usually  agrees  with  the  landlord  for  an  increased 
rent  or  for  a  premium.  In  the  present  ca^e,  however,  an- 
other arrangement  was  made,  which  is  by  no  means  infre- 
quent. When  the  plaintiff  took  a  lease  of  the  premises  in 
question  in  July,  1845,  he  stipulated  that  the  landlord  should 
at  the  expiration  of  the  term  allow  him  to  receive  "  all  such 
sum  and  sums  of  money  as  shall  or  can  be  procured  for  the 
goodwill  of  the  business  of  a  licensed  victualler,  in  respect 
of  the  premises  from  an  incoming  tenant."  The  landlord 
does  not  covenant  to  pay  a  goodwill,  but  that,  whether  he 
obtains  a  sum  for  the  goodwill  or  not  from  an  incoming  ten- 
ant, the  outgoing  tenant  shall  at  the  end  of  the  term  receive 
such  a  sum  as,  if  the  premises  were  let  upon  ^ordinary  [470 
terms,  the  incoming  tenant  would  pay  to  him  as  for  good- 
will. To  say  that  the  words,  "or  can  be  procured  for  good- 
will," mean  "  shall  be  obtained  in  the  name  of  goodwill," 
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is  to  violate  one  of  the  canons  of  construction,  which  is,  that 
a  meaning  shall  be  given  to  every  word  of  a  written  con- 
tract, if  the  grammatical  construction  of  the  sentence  will 
admit  of  it.  For  these  reasons  I  think  the  plaintiff  is  clearly 
entitled  to  recover  something. 

The  next  question  is,  what  is  the  proper  measure  of  com- 
pensation ?  1  think  Mr.  Russell  was  quite  right  in  saying 
that  the  defendant  was  not  bound  to  relet  the  premises  at 
all.  He  was  at  liberty  to  cease  using  them  for  tne  business 
of  a  licensed  victualler.  And,  if  he  did  let  them  for  a  pub- 
lic-house, he  was  not  bound  to  let  them  at  a  goodwill.  If 
he  chose,  he  might  carry  on  the  business  himself,  or  he 
might  let  it  to  his  brother  or  his  nephew,  without  stipulat- 
ing for  any  goodwill.  But  what  he  covenanted  to  pay  the 
plaintiff  was,  such  a  sum  as  he  covM  obtain  as  goodwill 
from  a  new  tenant  who  should  continue  to  carry  on  the 
business  as  before.  I  agree  that  the  arbitrator  is  not  to  take 
the  £1,300  which  was  paid  by  Barker  .as  a  precise  and  abso- 
lute criterion  of  value.  But  he  must  allow  such  a  sum  as  a 
valuer  who  is  in  the  habit  of  assessing  compensations  of  this 
kind  under  ordinary  circumstances  would  estimate  as  the 
value  of  the  goodwill,  and  taking  into  consideration  the 
known  habits  of  the  magistrates  in  the  grant  or  the  transfer 
of  licenses.  It  has  been  suggested  as  against  the  plaintiff 
that  the  arbitrator  should  not  allow  him  anything  in  re- 
spect of  the  improved  condition  of  the  neighborhood.  That, 
however,  would  not  be  just.  If  the  propertjr  in  the  neigh- 
borhood had  decreased  in  value,  the  goodwill  might  have 
become  worth  little  or  nothing.  That  would  be  a  loss  which 
would  have  fallen  on  the  plaintiff.  On  the  other  hand,  if 
the  value  of  property  in  the  neighborhood  has  increased, 
that  would  be  the  tenant's  gain. 

Archibald,  J.:  I  also  am  of  opinion  that  our'  judgment 
should  be  in  favor  of  the  plaintiff ;  and  I  do  not  think  it 
necessary  to  add  much  to  what  has  fallen  from  my  Lord 
and  my  Brother  Brett.  Two  questions  are  raised  here: 
1.  Whether  there  has  been  a  breach  of  the  proviso  or  agree- 
ment contained  in  the  lease  of  March,  1858.  2.  What  is  the 
471]  proper  principle  upon  which  the  damages  *for  the 
breach  are  to  be  assessed  ?  By  the  terms  of  the  proviso,  the 
plaintiff  is  to  receive,  at  the  expiration  of  his  terra,  such 
sum  as  may  or  can  be  obtained  for  the  goodwill  of  the  busi- 
ness from  a  new  tenant.  As  nothing  was  in  fact  received  in 
the  name  of  goodwill,  it  is  said  there  is  no  breach  of  this 

Eroviso.     But,  upon  the  facts  found  in  the  case,  it  must 
e  conceded  that  something  considerable  could  have  been 
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obtained  for  the  goodwill ;  and  that  being  so  there  is  a  clear 
breach.  Then,  as  to  the  principle  upon  which  the  damages 
lor  that  breach  are  to  be  assessed,  I  entirely  agree  with  my 
Lord  and  my  Brother  Brett  that  the  £1,300  received  from 
Barker  under  the  name  of  "premium"  is  to  be  put  aside, 
and  that  the  arbitrator  must  ascertain  as  well  as  he  can  the 
actual  value  of  the  goodwill  of  the  plaintiff's  business,  with- 
out taking  that  sum  into  account.  He  must  not,  however, 
disregard  the  general  improvement  of  the  neighborhood,  any 
more  than  he  would  its  deterioration.  I  do  not  diflEer  from 
the  principle  laid  down  by  my  Lord  and  my  Brother  Brett, 
viz.,  that  the  amount  of  ffoodwill  is  to  be  ascertained  in  the 
way  in  which  persons  whose  business  it  is  to  value  these 
things-proceed  to  determine  the  value.  I  do  not  think  there 
will  be  much  diflOicultv  in  doing  this.  The  effect  of  the 
proviso  is,  that  the  value  of  the  goodwill  shall  not  be  lost 
to  the  plaintiff  upon  the  expiration  of  his  lease,  as  but  for 
that  stipulation  it  would  have  been. 

Judgment  for  tJie  plaintiff . 

Attorneys  for  plaintiff :  Burton^  Teates  &  Hart^  for  Fryer ^ 
Smith  &  Kenion^  lAverpooL 
Attorneys  for  defendant :   Gregory  &  Rowcliffes. 


[Law  Reports,  10  Common  Pleas,  486.] 
May  6,  1875. 

♦Richardson  v.  The  Great  Eastern  Railway  [486 
Company. 

Railway  Company — Negligenee  in  aUowing  an  unsound  Ttuck  to  Iravd  on  the  Line 
without  due  Examination, 

The  Great  Eastern  Railway  Company  have  a  junction  at  Peterborough,  at  which 
j auction  they  receive  from  other  lines  merchandise  in  trucks  to  the  extent  of  more 
than  20,000  weekly,  to  be  conveyed  by  them  to  liOudon.  In  the  course  of  a  journey 
from  Peterborough  to  London,  one  of  these  foreign  trucks,  laden  with  coal,  broke 
down  in  consequence  of  the  fracture  of  an  axel,  and  caused  the  break-van  to  come  into 
collision  with  a  passenger  train,  whereby  the  plaintiff  (a  passenger)  sustained  injury. 
The  truck  in  question  belonged  to  a  wagon  company,  whose  duty  it  was  to  keep  it  m 
repair. 

Tire  course  of  business  at  Peterborough  was,  that  every  truck,  before  coming  on  to 
the  defendants*  line  underwent  some  kind  of  examination  as  to  its  general  fitness  to 
travel.  The  particular  truck,  when  submitted  to  such  examination,  was  found  to 
have  a  defective  spring,  and  a  serious  crack  in  one  of  its  main  timbers,  and  it 
was  accordingly  taken  into  a  siding,  and  was  detained  there  four  or  five  days, 
for  the  purpose  of  having  a  new  spring  put  on.  The  truck  (which  had  not  been 
unloaded)  was  then  sent  on,  with  a  direction  chalked  on  it  by  a  servant  of  the  wagon 
company,  that  it  sliould  "  stop  at  Peterborough  for  repairs  when  omptv."  Upon  a 
minute  examination  of  the  truck  after  the  accident,  it  was  found  that  the  fore-axle, 
which  W2IS  34  inches  thick,  had  across  it,  near  Lhe  *  wheel,  an  old  crack  an  [487 
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Inch  and  a  quarter  deep,  and  this  was  admitted  to  have  been  the  sole  cause  of  the 
break-down. 

There  was  conflicting  evidence  as  to  whether  or  not,  regard  beine  had  to  the  ex- 
tent of  the  traffic  at  the  junction,  it  was  possible  to  have  discovered  this  defect  in 
the  axle  by  any  practicable  examination  at  Peterborough  ;  and  the  following  ques- 
tions were  submitted  to  the  jury — 1.  Would  the  defect  in  the  axle  which  was  the 
cause  of  the  accident  have  been  discovered  or  discoverable  upon  any  fit  and  careful 
examination  of  it  to  which  it  might  have  been  subjected  ?  2.  Was  it  the  duty  of 
the  defendants  to  examine  this  axle  by  scraping  off  the  dirt  and  minutely  looking  at 
it, — so  minutely  as  to  enable  them  to  see  the  crack,  and  so  to  prevent  or  remedv  the 
mischief  ?  3.  If  that  was  not  iheir  duty  upon  the  first  view  of  the  truck,  did  ft  be- 
come their  duty  so  to  do  when,  upon  having  discovered  the  defect  [i.e.,  in  the  spring 
and  in  the  sole  of  the  truck],  they  ordered  it  to  be  repaired,  and  it  remained  four  or 
five  days  upon  their  premises  for  the  purpose  ? 

The  jury  answered  the  first  question  in  the  affirmative  and  the  second  in  the  neg- 
ative ;  and  to  the  third  question  they  answered — "  It  was  their  duty  to  require  from 
the  wagon  company  some  distinct  assurance  that  it  had  been  thoroughly  examined 
and  repaired." 

The  learned  judge  thought  the  last  answer  immaterial,  and  directed  a  verdict  for 
the  defendants,  reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  him  for 
an  agreed  sum,  if  upon  the  facts  and  findings  of  the  jury  the  court  should  be  of  opin- 
ion Uiat  the  defendants  had  been  guilty  of  negligence  : 

Hdd^  that  upon  these  findings  the  plaintiff  was  entitled  to  a  verdict;  for  that, 
although  it  might  not  have  been  the  dut^  of  the  defendants  themselves  to  cause  the 
truck  to  be  properly  examined  and  repaired  upon  its  arrival  at  Peterborough  junc- 
tion, it  was  somebody's  duty  to  do  it,  and  the  defendants  were  guilty  of  culpable 
negligence  in  not  satisfying  themselves  that  a  proper  examination  had  taken  place 
before  they  allowed  the  truck  to  proceed. 

This  was  an  action  against  the  Great  Eastern  Railway 
Company  for  negligence  m  allowing  a  defective  truck  to  be 
used  on  their  line,  whereby  the  truck  broke  down,  causing 
a  collision  with  a  i)assenger  train,  in  consequence  of  which 
the  plaintiff  was  injured.     Plea,  not  guilty. 

The  cause  was  tried  before  Kelly,  C.B.,  at  the  Spring  As- 
.  sizes  at  Kingston,  in  1874.  The  facts  were  as  follows :  The 
plaintiff,  a  publican  residing  at  Layton,  in  Essex,  on  the 
11th  of  September,  1873,  went  from  Bishopsgate  station  by 
the  10.40  train  for  Bishop  Stortford.  Shortly  after  the  train 
left  Sawbridgworth,  the  oreak-van  of  a  mineral  train  which 
was  on  its  way  from  Peterborough  to  London,  consisting  of 
twenty-live  trucks  laden  with  coal,  fell  against  the  carriage 
in  which  the  plaintiff  was  sitting,  and  severely  injured  him. 
Some  of  the  trucks  composing  the  mineral  train  were  the 
property  of  the  Great  Eastern  Railway  Company,  and 
488]  *others  (which  had  come  by  the  Midland  Railway, 
and  had  joined  the  train  at  Peterborough),  belonged  to  the 
Birmingham  Wagon  Company.  The  immediate  apparent 
cause  of  the  accident  was  the  breaking  of  the  leading  axle 
of  one  of  the  last-mentioned  trucks,  which  threw  the  break- 
van  off  the  rails  and  against  the  passenger  train.  This  truck 
with  others  had  been  hired  by  Messrs.  Girling,  coal-owners, 
from  the  Birmingham  Wagon  Company,  who  by  the  terms 
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of  the  hiring  were  to  keep  them  in  repair.  The  proper  time 
for  the  mineral  train  to  leave  the  March  station  was  6.5 
A.M.;  but,  in  conseq^uence  of  a  Great  Northern  train  being 
late  on  the  morning  in  question,  it  did  not  leave  that  station 
until  8  o'clock.  At  the  time  of  the  accident  the  passenger 
train  was  goirfg  at  the  rate  of  from  twenty-five  to  thirty 
miles  an  hour,  and  the  mineral  train  at  about  twenty  miles 
an  hour.  The  disabled  truck  was  found  to  have  written 
upon  it  with  chalk,  ''  stop  at  Peterborough  for  repairs  when 
empty."  After  the  accident,  it  was  found  that  the  axle 
which  gave  way,  and  which  was  about  8J  inches  thick,  had 
an  old  crack  in  it  near  the  wheel,  extending  about  an  inch 
and  a  quarter  through  it.  There  was  conflicting  evidence 
as  to  whether  or  not  this  flaw  could  have  been  detected  upon 
an  examination  of  the  truck:  the  plaintiflPs  witnesses  stat- 
ing that,  though  the  axle  was  thickly  incrusted  with  dirt, 
the  fracture  might  have  been  discovered  without  much 
trouble ;  and  the  defendants'  witnesses  stating  that  it 
would  be  impracticable,  seeing  the  large  number  of  trucks 
coming  on  to  their  line  from  other  railways  (said  to  be 
between  .20,000  and  30,000  weekly),  to  give  each  of  them 
so  minute  an  examination  as  would  have  been  necessary 
to  discover  the  defect,  as  it  would  virtually  stop  the  traflSic 
altogether. 

It  twas  proved  that  the  ordinary  life  of  an  axle  of  this 
description  was  from  twelve  to  fifteen  years;  but  there 
was  no  evidence  to  show  how  long  this  particular  axle  had 
been  in  use.  It  was  further  proved  that  the  axle  in  ques- 
tion was  a  well-constructed  one  and  of  good  material,  nav- 
ing  been  made  by  the  Patent  Shaft  and  Axle  Company, 
whose  axles  are  in  extensive  use  on  nearly  all  the  railways 
in  the  kingdom. 

The  course  of  business  with  respect  to  foreign  trucks 
coming  upon  the  defendants'  line  at  Peterborough  appeared 
to  be  this :  On  their  arrival  there  the  tires  of  the  wheels  are 
tested  with  a  *hammer,  and  the  trucks  looked  round  [489 
generally  for  defects.  The  truck  in  question  was  thus  ex- 
amined upon  its  arrival  at  Peterborough,  by  a  person  in  the 
employ  oi  the  defendants,  named  Morecroft ;  and  upon  that 
examination  it  was  found  that  the  sole  (the  timber  which 
supports  the  frame  of  the  wagon,  and  to  which  thd  springs 
are  fixed)  on  one  side  had  a  crack  in  it  about  five  inches 
deep,  which  extended  to  about  2J  feet  of  its  length,  and 
that  one  of  the  springs  had  lost  its  camber,  that  is,  was  too 
much  deflected.  This  spring  was  removed  (by  the  Birming- 
ham Wagon  Company)  and  replaced  by  a  new  one,  without 
13  Eng.  Rep.  44 
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however  unloading  the  truck,  which  contained  about  seven 
tons  of  coal.  Nothing  was  done  to  the  sole,  the  crack  in 
which  it  was  not  suggested  had  at  all  contributed  to  the  ac- 
cident. For  this  repair  the  truck  was  detained  on  a  siding 
at  Peterborough  for  four  or  five  days.  The  direction  to  stop 
for  repairs  on  the"  return  of  the  truck  enij)ty  was  written 
upon  It  by  Morecroft.  Adams,  the  locomotive  superinten- 
dent of  the  defendants,  stated  that  the  company  had  nothing 
to  do  with  examining  or  repairing  foreign  trucks. 

It  was  submitted  on  the  part  of  the  defendants  that,  if  the 
defect  in  the  axle  was  such  as  could  not  have  been  discov- 
ered upon  the  only  examination  which  was  practicable  at 
Peterborough,  they  were  not  responsible. 

The  learned  judge'' s  report  of  the  way  in  which  the  ques- 
tions were  left  by  him  to  the  jury  was  as  follows  : 

"Upon  the  whole  evidence,  I  thought  the  only  question 
of  fact  was,  whether  the  defect  in  the  axle  which  caused  the 
accident  could  have  been  discovered  upon  a  minute  and 
careful  examination.  If  it  could,  the  question  arose  whether 
it  was  the  defendants'  duty  so  to  examine  it :  and  I  thought 
it  was  not,  on  the  ground  that  it  was  sent  forth  upon  its 
journey,  loaded,  by  tne  Birmingham  Wagon  Company,  and 
that  when  it  came  upon  the  defendants'  railway  at  reter- 
borough  it  underwent  a  cursory  external  examination  in 
order  to  ascertain  whether  it  was  in  a  condition  to  pursue 
its  journey,  but  that  to  examine  it  carefully  and  minutely 
was  substantially  impracticable,  seeing  that  20,000  of  these 
trucks  per  week  came  loaded  and  in  transitu  to  Peterbo- 
rough, and  that  so  to  examine  each  truck  as  to  have  enabled 
the  examiner  to  discover  a  defect  like  this  would  have  occu- 
490]  pied  such  a  length  of  time  as  *would  have  stopped 
the  traffic  on  the  line.  I,  however,  left  the  question  of 
duty  also  to  the  jury  ;  and  I  agree  in  the  verdict  they  have 
found.  RedhecuL  v.  Midland  Railway  Co.  (')  and  Prancis 
V.  Cockrelli^)  were  cited.  The  questions  left  to  the  jury 
were  these, — 

"1.  Would  the  defect  in  the  axle  which  was  the  cause  of 
the  accident  have  been  discovered  or  discoverable  upon  any 
fit  and  careful  examination  of  it  to  which  it  might  have  been 
subjected?    Answer,  Yes. 

*'2.  Was  it  the  duty  of  the  defendants  to  examine  this 
axle  by  scraping  off  the  dirt,  and  minutely  looking  at  it, — 
so  minutely  as  to  enable  them  to  see  the  crack,  and  so  to 
prevent  or  remedy  the  mischief  ?    Answer,  No. 

{})  Law  Rep.,  2  Q.  B.,  412;  in  error,  («)  Law  Rep.,  5  Q.  B.,  184  ;  in  error. 
Law  R«p.,  4  a  B.,  397.  Law  R»ip.,  6  ^  B.,  501. 
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**3.  If  that  was  not  their  duty  npon  the  first  view  of  the 
truck,  did  it  become  their  duty  so  to  do  when,  upon  having 
discovered  the  defect  [in  the  spring  and  in  the  sole  of  the 
truck  ?],  they  A'dered  it  to  be  repaired,  and  it  remained  for 
four  or  five  days  upon  their  premises  for  that  purpose. 
Answer,  It  was  their  duty  to  require  from  the  Birmingham 
Wagon  Company  some  distinct  assurance  that  it  had  been 
thoroughlv  examined  and  repaired. 

"I  ttink  the  last  answer  immaterial;  and  I  directed  the 
jury  to  find  a  verdict  for  the  defendants,  reserving  leave  to 
move  to  enter  a  verdict  for  the  plaintiiBf  for  £250  agreed 
damages." 

WSlMti  Williams^  Q.C.,  in  Easter  Term  last,  obtained  a 
rule  nisi  accordingly. 

[Brett,  J.:  The  contract  of  the  company  with  the  plain- 
tiff was,  to  carry  him  with  reasonable  safety.  When  the 
examiner  found  that  the  truck  required  repair,  and  omitted 
to  cause  it  to  be  repaired  before  they  allowed  it  to  proceed 
on  it5  journey,  it  seems  to  me  that  there  was  negligence  on 
their  part.] 

Parry ^  Serjt^  Marriott^  and  Hardy ^  showed  cause :  The 
accident  happened  from  the  breaking  of  an  axle  of  a  coal 
truck  which  was  afterwards  found  to  be  cracked,  and  the 
sole  question  is  whether  the  defendants  through  their  ser- 
vants were  guilty  of  negligence  in  allowing  tne  truck  to 
travel  upon  their  line  with  such  a  defect  *undiscov-  [491 
ered.  It  is  to  be  borne  in  mind  that  the  truck  in  question 
did  not  belong  to  the  defendants,  but  to  the  Birmingham 
Wagon  Company,  from  whom  it  had  been  hired  by  a  firm 
of  coal-dealers  for  the  conveyance  of  coals  to  London, — com- 
ing on  to  the  defendants'  line  from  the  Midland  Railway  at 
the  junction  at  Peterborough,  from  which  the  defendants 
were  bound  by  s.  92  of  the  ftailways  Clauses  Consolidation 
Act,  1845  (8  &  9  Vict.  c.  20),  to  receive  it.  The  truck 'was 
duly  examined  at  Peterborough  by  those  whose  duty  it  was 
to  examine  it,  viz.,  the  servants  of  the  Birmingham  Wagon 
Company ;  and,  although  some  other  imperfections  were 
found  in  it  upon  that  examination,  the  defect  which  occa- 
sioned its  subsequent  failure  was  not  discovered. 

[Lord  Coleridge,  C.J.:  The  real  question  is,  whether 
the  defendants  performed  their  duty  with  reasonable  dili- 
gence.] 

The  answer  of  the  jury  to  the  second  question  shows  that 
they  did.  According  to  the  judgment  of  Lord  Westbury 
in  the  House  of  Lords  in  Daniel  v.  Metropolitan  Hy.  Co.  ('), 

0)  Law  Rep.,  6  H.  L.,  45,  61. 
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the  defendants  had  a  right  to  assume  that  what  was  done  at 
Peterborough  by  the  Birmingham  Wagon  Company  was 
properly  done,  and  was  sufficient  to  insure  the  safety  of  the 
truck  in  question  for  the  journey.  His  iSordship  says : 
'*  As  I  took  the  opportunity  of  stating,  in  the  course  of  the 
argument,  to  the  counsel  for  the  appellants,  the  ordinary 
business  of  life  could  not  go  on  if  we  had  not  a  right  to  rely 
upon  things  being  properly  done  when  we  have  committed 
and  intrusted  them  to  persons  whose  duty  it  is  to  do  things  of 
that  nature,  and  who  are  selected  for  the  purpose  with  pru- 
dence and  care,  as  being  experienced  in  the  matter,  and  are 
held  responsible  for  the  execution  of  the  work.  Undoubtedly 
it  would  create  confusion  in  all  things  if  you  were  to  say  that 
the  man  who  employs  others  for  the  execution  of  such  a 
work,  or  the  man  who  is  a  party  to  the  employment,  has  no 
right  to  believe  that  the  thing  will  be  done  carefully  and 
well,  having  selected  with  all  prudence  proper  persons  to 
perform  the  work,  but  that  he  is  still  under  an  obligation 
to  do  that  which  to  him  in  manjr  cases  would  be  impossible, 
viz.,  to  interpose  from  time  to  time  in  order  to  ascertain  that 
that  was  done  correctlv  and  properly  the  business  of 
492]  *doing  which  he  had  rightfully  and  properly  com- 
mitted to  other  persons." 

WatTcin  WiUdams^  Q.C.,  and  Biron^  in  support  of  the 
rule  :  The  answers  of  the  jury  to  the  first  and  third  ques- 
tions amount  to  a  verdict  for  the  plaintiff.  It  was  the  un- 
disputed dutv  of  the  defendants,  according  to  the  case  of 
Redhead  v.  midland  By.  Co,  Q,  to  use  due  care,  skill,  and 
foresight  to  insure  the  safe  carnage  of  their  passengers ;  and 
there  is  no  difference  in  this  respect  between  their  own 
traffic  and  that  which  they  receive  from  other  lines.  The 
negligence  charged  in  this  case  is  this,  that,  when  the  truck 
in  (question  arrived  at  Peterborough  and  was  found  to  re- 
quire repair,  it  was  not  properly  overhauled,  but  was 
allowed  to  proceed  on  its  journey  without  a  discovery  being 
made  of  the  defect  in  the  axle  which  caused  it  to  break 
down.  The  jury  have  found  that  that  defect  would  have 
been  discovered  if  the  truck  had  been  subjected  to  a  careful 
examination  before  sending  it  on  ;  and,  if  the  defendants 
chose  to  be  satisfied  with  the  slight  and  imperfect  examina- 
tion made  by  the  servants  of  the  Birmingham  Wagon  Com- 
pany, they  must  abide  the  consequences. 

Lord  (Joleridge,  C.  J.:  This  was  a  rule  obtained  by  Mr. 
Watkin  Williams,  calling  upon  the  defendants  to  show 
cause  why  the  verdict  entered  for  them  at  the  trial  should 

(0  Law  Rep.,  2  a  B.,  412;  in  error,  Law  Rep ,  4  Q.  B.,  397. 
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not  be  set  aside  and  a  verdict  entered  for  the  plaintiff  for 
£250,  on  the  ground  that  upon  the  facts  and  findings  of  the 
jury  the  plaintiff  is  entitled  to  have  it  so  entered.  It  is  an 
action  brought  by  the  plaintiff  against  the  defendants,  a 
railway  company,  for  alleged  negligence  in  allowing  a  de- 
fective truck  to  be  used  upon  their  railway,  which  truck 
through  the  default  of  their  servants  broke  down  and 
caused  injury  to  the  plaintiff.  The  case  comes  before  us 
upon  the  facts  and  upon  the  findings  of  the  jury,  which  we 
must  take  to  be  correct,  because  the  Lord  Chief  Baron,  who 
tried  the  cause,  reports  himself  to  be  satisfied  with  them. 
We  are  not,  therefore,  embarrassed  by  any  complicated 
question  as  to  what  is  the  true  result  of  the  evidence.  The 
short  facts  are  these:  The  Great  Eastern  Railway  Com- 
pany, like  other  companies  incorporated  for  *similar  [493 
Surposes,  is  bound  under  s.  92  of  the  Railways  Clauses 
onsolidation  Act,  1846  (8  &  9  Vict.  c.  20),  to  receive  on  its 
system  of  railways  the  engines  and  carriages  of  all  com- 
panies and  persons,  upon  payment  of  certain  tolls.  The 
truck  in  question  did  not  belong  to  the  defendants,  but  to 
Messrs.  Girling  under  a  contract  of  hiring  with  the  Birming- 
ham Wagon  Company,  who  were  bound  to  keep  it  in  repair. 
It  came  on  to  the  defendants'  line  at  Peterborough  junction, 
from  the  Midland  Railway.  It  was  there  subjected  to  a 
cursory  examination  by  one  Morecroft,  a  person  in  the  em- 
ploy of  the  Birmingham  Wagon  Company.  He  found  a 
patent  defect  in  one  of  the  springs.  The  truck  was  accord- . 
mgly  shunted  to  a  siding,  and  the  defective  spring  was 
replaced  by  a  new  one.  Another  patent  defect  was  discov- 
ered, viz.,  a  crack  in  the  sole  of  the  truck.  Nothing  was 
done  to  this.  There  was  also  a  latent  defect, — a  crack  in 
the  fore-axle ;  and  it  was  admitted  that  this  defect  was  the 
cause  of  the  accident.  The  (juestion  is  whether  the  com- 
pany were  guilty  of  neglect  m  not  discovering  it.  Three 
questions  were  put  to  the  jury, — first,  *' would  the  defect  in 
the  axle  which  was  the  cause  of  the  accident  have  been  dis- 
covered or  discoverable  upon  any  fit  and  careful  examina- 
tion of  it  to  which  it  might  have  been  subjected  ?" — secondly, 
''was  it  the  duty  of  the  defendants  to  examine  this  axle  hy 
scraping  off  the  dirt  and  minutely  looking  at  it, — so  mi- 
nutely as  to  enable  them  to  see  the  crack,  and  so  to  prevent 
or  remedy  the  mishief  ?"  The  jury  answered  the  first  of 
these  questions  in  the  affirmative  and  the  second  in  the 
negative.  At  first  sight,  these  answers  would  seem  to  be 
contradictory.  But  I  think  we  may  assume  that  the  axle 
was  not  subjected  to  so  minute  ^n  examination  as  it  might 


350  COURT  OF  COMMON  PLEAS.  [L.  R. 

1876  Richardaon  y.  Great  Eastorn  Railway  Co. 

and  ought  to  have  been  subjected  to.  Putting  the  two  to- 
gether, it  is  clear  that  the  jury  thought  that  upon  a  proper 
and  careful  examination  the  defect  in  the  axle  would  have 
been  discovered.  The  evidence  showed  that  between  20,000 
and  30,000  foreign  trucks  came  weekly,  from  other  railways 
upon  the  defendants'  line,  and  that  to  scrape  off  the  dirt 
and  minutely  examine  every  axle  would  be  utterly  imprac- 
ticable. It  would  be  exaggerating  the  duty  of  railway 
companies,  as  laid  down  in  Medhecm  v.  Midland  Ry  Go,  (*), 
494J  *to  so  exti-ava^nt  an  extent  as  would  virtually  stop  the 
traffic.  On  the  other  hand,  if  it  was  not  the  duty  of  the  de- 
fendants to  make  this  examination,  whose  duty  was  it  \  If 
it  was  nobody's  duty,  that  would  disclose  a  most  startling 
state  of  the  law.  fiut  the  answer  to  the  third  question, 
when  minutely  looked  at,  seems  to  me  to  relieve  ns  from 
any  such  absurd  conclusion.  The  third  question  was, — "If 
that,"  i.  e.,  the  minute  examination  of  the  axle  after  scrap- 
ing off  the  dirt,  '*was  not  their  duty  upon  the  first  view  of 
the  truck,  did  it  become  their  duty  so  to  do  when,  upon 
having  discpvered  tlie  defect,  they  ordered  it  to  be  repaired, 
and  it  remained  for  four  or  five  days  upon  their  premises 
for  that  purpose?"  The  answer  to  that  question  was,  ''It 
was  their  duty  to  require  from  the  Birmingham  Wagon 
Company  some  distinct  assurance  that  it  had  been  thor- 
oughly examined  and  repaired."  Speaking  for  myself, 
regard  being  had  to  the  facts,  I  do  not  think  the  first  two 
questions  exhaust  the  whole  matter ;  and  I  do  not  agree 
with  the  Lord  Chief  Baron  that  the  answer  to  the  third  ques- 
tion was  immaterial.  On  the  contrary,  I  think  it  was  most 
material.  An  examination  was  necessary.  I  do  not  say 
that  it  was  necessary  that  this  examination  should  be  made 
by  the  defendants ;  but  it  is  not  unreasonable  to  say  that 
it  was  their  duty  to  be  satisfied  that  it  did  take  place. 
They  receive  upon  their  railway  a  truck  with  a  patent  defect. 
It  was  their  duty,  either  by  themselves  or  by  others,  to  make 
such  an  examination  as  should  have  satisfied  them  that  the 
truck  when  that  defect  was  amended  was  in  a  fit  condition 
to  travel  on  their  line.  If  the  duty  which  the  jury  have 
negatived  as  to  the  company  had  been  performed  by  the 
Birmingham  Wagon  Company,  it  would  have  prevented 
the  mischief.  A  proper  examination  of  the  axle  would  have 
disclosed  the  defect  in  it.  The  railwajr  company  could  not 
themselves  make  such  an  examination ;  but  it  was  their 
duty  to  see  that  some  one  else  did  it.  That  is  the  fair  result 
of  the  several  seemingly  contradictory  findings  of  the  jury. 

(')  Law  Rep.,  2  Q.  B.,  412;  in  error,  4  Q.  B.,  897. 


Vol  X.]  EASTER  TERM,  XXXVIII  VICT.  351 

Richardson  y.  Great  Eastern  Railway  Ca  1875 

The  company  could  not  discharge  themselves  except  by- 
showing  that  a  careful  and  proper  examination  had  been 
made  by  somebody.  It  is  clearly  no  answer  to  say  that 
this  would  have  occasioned  trouble  or  inconvenience  or 
delay.  When  the  truck  was  found  to  be  in  an  unsound  con- 
dition, it  was  the  *defendants'  duty  to  repair  it  prop-  [495 
erly  themselves,  or,  at  all  events,  to  see  that  it  was  properly 
overhauled  and  repaired  by  the  Birmingham  Wagon  Com- 
pany, so  that  it  might  be  sent  on  with  a  fair  chance  of  sur- 
viving the  journey.  The  substantial  effect  of  the  answers 
to  the  three  questions,  translated  into  tommon  sense,  and 
looked  at  by  the  light  of  the  evidence  and  the  summing-up, 
is  this, — There  ought  to  have  been  a  careful  examination  of 
the  truck  at  Peterborough :  it  may  be  that  it  was  not  the 
duty  of  the  defendants  to  make  that  examination;  but  it 
was  their  duty,  before  allowing  the  truck  to  pass  on,  to 
satisfy  themselves  that  such  examination  had  taken  place  by 
those  whose  duty  it  was  to  make  it.  So  interpreted,  the 
answer  to  the  third  question  becomes  a  material  and  a 
sensible  answer.  I  do  not  base  my  iudgment  upon  the  gen- 
eral defective  condition  of  the  truck.  The  deflected  spring 
and  the  cracked  sole  have  by  mutual  concession  been 
thrown  out  of  the  consideration,  as  not  having  contributed 
to  the  accident.  The  ground  upon  which  I  proceed  is,  the 
defective  state  of  the  axle,  and  the  absence  of  reasonable 
care  on  the  part  of  the  defendants  to  ascertain  that  the  truck 
had  undergone  a  proper  examintion  before  they  allowed  it 
to  travel  along  their  line.  For  these  reasons,  I  am  of  opin- 
ion that  the  rule  to  enter  a  verdict  for  the  plaintiff  should 
be  made  absolute. 

Denman,  J.:  At  the  close  of  the  argument  for  the  de- 
fendants, I  must  admit  I  was  left  in  some  doubt  as  to 
whether  the  proper  result  would  not  have  been  to  send  this 
case  down  for  a  new  trial.  I  clearly  think  that  the  entry  of 
a  verdict  for  the  defendants  upon  the  facts  and  findings  of 
the  jury  was  by  no  means  satisfactory.  After  hearing  the 
argument  of  Mr.  Williams,  a  shade  of  doubt  still  remains 
upon  my  mind :  but,  upon  the  whole,  I  have  come  to  the 
conclusion  that  we  ought  to  make  this  rule  absolute.  The 
negligence  on  the  part  of  the  defendants  which  was  relied 
on  at  the  trial  was,  their  not  declining,  after  the  Birming- 
ham Wagon  Company  had  expressed  a  desire  to  have  the 
truck  back  for  examination  and  repair  when  empty,  to  take 
the  risk  of  sending  it  on.  That  point  was  fairly  made  at 
the  trial.  That  being  so,  the  finding  of  the  jury  is  pertinent 
and  intelligible.      *lt  is  fairly  certain  that  the  jury  [496 
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did  intend  to  find  and  did  find  negligence  on  a  point  made 
before  them.  My  judgment  is  also  influenced  (but  not  so 
strongly)  by  the  fact  that  the  truck  in  question  was  obvi- 
ously a  damaged  truck, — damaged  as  regarded  the  spring 
and  the  fissure  or  crack  in  the  sole, — ^and  that  the  persons 
who  partially  repaired  it  at  Peterborough  expressed  a  desire 
to  have  it  oack  when  empty,  in  order  that  it  might  be 
thoroughly  overhauled.  It  is  not  to  my  mind  unreasonable 
to  say  that  this  state  of  things  called  for  the  exercise  of 
greater  vigilance  than  ordinary  on  the  part  of  the  defen- 
dants. I  cannot  &y  that  my  mind  is  wholly  free  from 
doubt.  But,  upon  the  whole,  I  agree  with  my  Lord  that 
the  jury  did  intend  to  rest  their  finding  upon  the  fact  relied 
on  by  Mr.  Williams. 

HuDDLESTON,  J.:  I  also  think  this  rule  should  be  made 
absolute.  The  findings  of  the  jury  upon  the  three  points 
submitted  to  them  seem  to  me  to  amount  to  this,  that,  al- 
though it  was  not  the  duty  of  the  defendants  themselves  to 
examine  the  truck  in  question  upon  its  arrival  at  their  junc- 
tion at  Peterborough,  it  was  the  duty  of  some  one  to  make 
the  examination,  and  that  the  defendants  were  guilty  of 
negligence  inasmuch  as  they  did  not  satisfy  themselves  by 
due  inquiry  that  such  examination  had  been  made. 

Mule  absolute. 

Attorneys  for  plaintiff :  Freeman  &  Bothorrdey^  for  KeJr 
eey  &  Son,  Salisbury. 

Attorney  for  defendants :   W.  H.  Shaw. 


[Law  Reports,  10  Common  Pleas,  497.] 

April  16,  1876. 

497]  *WlLBY  V.   ElOEE. 

Married  Woman — /.  0.  U.  given  after  Huebandt  Death,  for  Money  of  Wife  lenf  during 
hie  Lifetime — StatuU  of  JJmitationt — ConsidercUion  for  fresh  Promise — Forbearattee 
to  sue. 

The  plaintiff,  a  married  woman,  had  lent  the  defendant  £20  (her  own  money)  dur- 
ing her  husband's  lifetime,  for  which  the  defendant,  shortly  after  the  husband's 
death,  viz.,  on  tlie  16th  of  July,  1867,  gave  the  plaintiff  an  1.0. U.  On  the  12th  of 
October,  1870,  the  defendant  wrote  to  the  plaintiff 's  agent, — "Yours  of  tlie  10th 
instant  received,  respecting  Mrs.  W.'s  claim  upon  me.  It  is  totally  out  of  my  power 
at  the  present  time  to  liquidate  the  whole  or  even  part  of  the  same.  I  am  in  the 
anticipation  of  a  better  position,  and.  should  I  be  successful,  Mrs.  W.'s  claim  shall 
have  my  first  consideration.  Meanwhile,  I  shall  be  pleased  to  pay  a  reasonable 
interest  on  the  amount.  Show  this  letter  to  Mrs.  \V.,  and  tell  her  the  claim  has  not 
been  forgotten  by  me,  and  shall  be  liquidated  at  the  earliest  opportunity  possible :  '* 
and  on  the  6th  of  March,  1871,  the  defendant  again  wrote, — **  At  present  it  is  utterly 
out  of  my  power  to  do  anything.     I  am  willing  to  endeavor  to  pay  it  [the  debt]  otf 
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by  easy  instalments ;  or  I  am  willing  to  pay  yon  any  reasonable  interest  to  let  the 
matter  remain  for  the  present,**  <fec. 

In  an  action  for  money  lent,  with  a  count  apon  a  promise  to  pay  in  consideration 
of  the  plaintiff's  forbearance  to  sue  upon  the  I.O.CF.: 

Held,  that  these  letters  amounted  to  a  sufficient  promise,  founded  upon  a  good  con- 
sideration, to  take  the  case  out  of  the  Statute  of  Limitations. 

Action  for  money  lent,  interest,  and  money  found  due 
upon  accounts  stated.  Pleas,  never  indebted,  and  the 
Statute  of  Limitations.     Issue  thereon. 

The  cause  was  tried  before  Brett,  J.,  at  the  sittings  at 
Guildhall  after  last  Hilary  Term.  The  plaintiff  was  the 
widow  of  a  billiard  marker  residing  at  Ventnor,  at  which 
place  the  defendant  was  station-master.  Her  evidence  was 
to  the  following  effect :  During  the  lifetime  of  her  husband 
(who  died  on  the  14th  of  July,  1867),  she  had  lent  various 
sums  to  the  defendant,  amounting  in  the  whole  to  £20.  On 
the  16th  of  July  she  obtained  from  the  defendant  an  I.O.U. 
for  that  sum,  and,  being  indebted  to  one  Alexander  for  the 
funeral  expenses  of  her  deceased  husband,  she  handed  the 
I.O.U.  to  him.  On  the  28th  of  September,  1870  (no  pre- 
vious application  appearing  to  have  been  made  to  him  on 
the  subject),  Alexander  wrote  to  the  defendant,  as  follows : 
*'I  have  to  apply  to  you  for  th^  sum  of  £20  upon  your 
I.O.U.  given  to  Mrs.  Wilby,  which  she  has  handed  to  me 
as  part  pavment  of  the  funeral  *expense8  of  hier  late  [498 
husband.'^  On  the  10th  of  October,  Alexander  again  wrote 
to  the  defendant,  threatening  him  with  legal  proceedings. 
This  last  letter  produced  from  the  defendant  the  following 
reply,  dated  the  12th  of  October : 

*' Yours  of  the  10th  instant  received,  respecting  Mrs. 
Wilby' s  claim  upon  me.  It  is  totally  out  of  my  power  at 
the  present  time  to  liquidate  the  whole  or  even  part  of  the 
same :  but,  on  the  contrary,  it  would  much  alter  lay  posi- 
tion, and  possibly  prove  my  ruin.  I  am  in  the  anticipation 
of  a  better  position,  which  your  proceedings  against  me 
would  entirely  debar  me  from ;  and,  should  I  be  successful, 
Mrs.  Wilby' s  claim  shall  have  my  first  consideration.  Mean- 
while you,  as  a  stranger  to  me,  I  shall  be  pleased  to  pay  a 
reasonable  interest  on  the  amount.  But  do,  I  beg  once 
more,  not  think  of  law,  as  it  would  entirely  crush  me. 
Please  show  this  letter  to  Mrs.  Wilby,  and  tell  her  the 
claim  has  not  been  forgotten  bjr  me,  and  shall  be  liquidated 
at  the  earliest  opDortunity  possible." 

On  the  6th  of  March,  1871,  the  defendant  again  wrote  to 
Alexander: 

'*  I  can  assure  you  at  present  it  is  utterly  out  of  my  power 
to  do  anything.  I  am  willing  to  endeavor  to  pay  it  off  by 
13  Eng.  Rep.  46 
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easy  instalments.  They  must  be  small,  as  my  salary  is 
quite  nominal :  or,  I  am  willing  to  pay  you  any  reasonable 
interest  to  let  the  matter  remain  for  the  present.  Let  me 
beg  of  you  to  accept  one  of  my  propositions ;  for,  I  really 
cannot  see  you  will  do  any  good  by  issuing  process,  but,  on 
the  contrary,  you  may  lose  me  my  appointment,  and  the 
chance  of  payment  then  would  be  more  remote." 

The  writ  in  this  action  was  issued  in  1874,  and  there  was 
no  evidence  of  any  personal  or  other  direct  communication 
between  the  plaintiff  and  the  defendant  from  the  time  of 
the  alleged  advances  of  the  money  till  the  day  before  the 
trial.  . 

On  tlie  part  of  the  defendant  it  was  submitted  that  the 
debt,  if  any,  was  barred  by  the  statute,  and  that  the  promise 
to  Alexander  did  not  r^^vive  it. 

The  learned  judge  gave  the  plaintiff  leave  to  add  a  count 
upon  a  promise  to  pay  in  consideration  of  the  plaintiff's  for- 
bearance to  sue:  and  he  told  the  jury  that,  if  they  believed 
that  the  plaintiff  acted  upon  the  defendant's  letters  to  Alex- 
ander, and  in  consideration  of  those  promises  forebore  to  sue 
him,  they  should  find  for  the  plaintiff. 

The  jury  accordingly  found  for  the  plaintiff,  damages 
£23  ;  leave  being  reserved  to  the  defendant  to  move  to  enter 
a  nonsuit  if  the  court  should  be  of  opinion  that  there  was 
no  evidence  to  go  to  the  jury. 

Bray^  moved  accordingly :  There  was  no  evidence  to 
show  that  the  money  lent  was  not  the  money  of  the  hus- 
499]  band :  consequently,  *upon  his  death,  it  would  pass 
to  his  personal  representatives.  There  was,  therefore,  no 
existing  debt  which  could  be  the  subject  of  forbearance  as 
between  the  plaintiff  and  the  defendant.  '^  Forbearance, 
where  originally  there  is  no  cause  of  action,  is  no  considera- 
tion to  raise  an  assumpsit:"  Loydy,  Lee.i^)  *' Forbear- 
ance of  suit  against  a  defendant,  where  originally  there  was 
not  any  cause  of  action,  and  where  the  plaintiff  must  neces- 
sarily have  failed,  is  not  a  consideration  to  support  an 
assumpsit:"  1  Sel.  N.  P.,  13th  ed.,  60,  citing  Wade  v. 
Simeon.  (')  Besides,  the  proposition  contained  in  the  de- 
fendant's letter  of  the  6th  of  March,  1871,  consisted  of  two 
alternatives,  neither  of  which  was  in  terms  accepted,  and 
therefore  there  was  no  binding  contract:  M^ Tver  v.  Rich' 
ardson  (") ;  Mozley  v.  Tinkler.  (')  And,  further,  the  promise 
here,  if  any,  was  made  to  Alexander,  the  holder  of  the 
I.O.U.,  and  not  to  the  plaintiff. 

0)  1  Str.,  94.  (8)  1  M.  <fe  S.,  657. 

(*)  2  C.  B.,  567.  O  1  C.  M.  <fc  R.,  692. 
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Lord  Coleridge,  C.J.:  I  am  of  opinion  that  there  is  no 
ground  for  a  rule  in  this  case.  The  facts  are  shortly  these : 
A  sum  of  £20  was  advanced  by  the  plaintiff  during  the  life- 
time of  her  husband  to  the  defendant.  After  the  death  of 
the  husband,  an  I.O.U.  was  given  by  the  defendant  to  the 
wife,  and  she  handed  it  to  Alexander  in  payment  of  her 
husband's  funeral  expenses.  The  I.O.U.  was  never  paid. 
The  transaction  took  place  long  enough  ago  to  bar  the 
remedy  on  the  I.O.U;  Certain  letters  from  the  defendant 
to  Alexander  are  relied  on  as  promises  for  a  fresh  considera- 
tion to  pay  the  debt.  The  material  letters  are  those  of  the 
12th  of  October,  1870,  and  the  6th  of  March,  1871.  The 
letter  of  October,  1870,  is  in  substance  as  follows:  ''Yours 
of  the  10th  instant  received,  respecting  Mrs.  Wilby' s  claim 
upon  nae.  It  is  totally  out  of  my  power  at  the  present  time 
to  liquidate  the  whole  or  even  part  of  the  same.  I  am  in 
the  anticipation  of  a  better  position,  ajid,  should  I  be  suc- 
cessful, Mrs.  Wilbv's  claim  shall  have  my  first  consideration. 
Meanwhile,  I  shall  be  pleased  to  pay  a  reasonable  interest 
on  the  amount.  Show  tnis  letter  to  Mrs.  Wilbv,  and  tell  her 
the  claim," — that  is,  her  claim, — "has  not  been  forgotten 
by  me,  and  shall  be  liquidated  at  the  earliest  opportunity 
possible."  It  may  be  that  that  letter  alone  would  not  be 
*such  a  promise  to  pay  in  any  event  as  would  suffice  [500 
to  take  the  case  out  of  the  Statute  of  Limitations.  But  it 
at  all  events  gets  rid  of  one  of  the  points  made  by  Mr.  Bray, 
that  the  defendant  was  dealing  witn  Alexander  alone.  The 
whole  tenor  of  the  letter  is  inconsistent  with  that  view.  It  is 
very  good  evidence  to  show  that  the  defendant  perfectly  well 
understood  that  he  was  dealing  with  Alexander  as  the  agent 
of  Mrs.  Wilby.  The^i  comes  t-he  letter  of  the  6th  of  March, 
1871 :  "I  can  assure  you  at  present  it  is  utterly  out  of  my 
power  to  do  anything.  I  am  willing  to  endeavor  to  pay  it 
[the  debt]  off  by  easy  instalments :  or  I  am  willing  to  pay 
you  any  reasonable  interest  to  let  the  matter  remain  for  the 
present,"  &c.  This  also  shows  that  the  defendant  knew  he 
was  dealing  with  Alexander  as  the  plaintiff's  agent.  The 
matter  remained  over  until  1874,  when  the  plaintiff  sued 
upon  that  letter ;  and  it  appears  to  me  that  these  letters, 
coupled  with  the  plaintiff's  forbearance  to  sue,  amply  sup- 
port the  plaintiff's  claim  in  this  action.  Mr.  Bray  insists 
that,  although  that  might  be  so  if  there  was  any  original 
consideration  or  any  existing  debt ;  but  that  here  there  was 
no  original  debt,  and  no  consideration  for  the  fresh  promise. 

(»)  1  Str.,  94.  (»)  1  M.  A  S.,  567. 

O  2  C.  B..  567.  0)  1  C.  M.  A  R.,  692. 
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I  do  not  agree  with  him.  The  money  was  originally  ad- 
vanced out  of  moneys  belonging  to  the  wife.  And,  even  if 
that  had  not  been  so,  there  is  an  I.O.U.  given  by  the  defen- 
dant, and  upon  a  good  consideration,  after  the  death  of  the 
husband.  There  was,  therefore,  abundant  evidence  of  a 
debt  as  between  the  plaintiff  and  the  defendant.  The 
I.O.U.,  although  barred  by  the  statute,  was  a  claim  which 
might  be  the  subject  of  forbearance  at  the  time  of  the  ex- 
istence of  the  debt  was  acknowledged  by  the  letter  of  the 
6th  of  March,  1871.  And,  even  if  that  were  not  so,  the  giv- 
ing up  of  a  doubtful  claim  has  been  held  to  be  a  sufScient 
consideration  for  a  fresh  promise.  Upon  each  and  all  of  the 
grounds,  therefore,  it  seems  to  me  that  there  was  abundant 
evidence  to  warrant  the  jury  in  finding  that  there  was  a  fresh 
promise,  and  that  this  rule  should  be  refused. 

Denman,  J. :  I  am  of  the  same  opinion.  I  think  the  let- 
ters of  the  12th  of  October,  1870,  and  the  6th  of  March, 
1871,  taken  together,  amount  to  evidence  of  an  agreement, 
that,  in  consideration  of  forbearance,  the  defendant  would 
501]  pav  the  £20  and  interest.  *And  I  think  the  I.O.U. 
was,  under  the  circumstances,  ample  consideration  for  that 
promise.  The  only  point  upon  which  I  have  entertained 
doubt  is,  as  to  whether  this  was  an  agreement  with  Alexan- 
der or  with  Mrs.  Wilby,  through  Alexander  as  her  agent. 
But,  upon  reading  the  letters  carefully,  I  think  they  afford 
abundant  evidence  that  the  defendant  knew  he  was  dealing 
with  Alexander  as  the  agent  of  the  plaintiff. 

Archibald,  J.:  I  am  of  the  same  opinion.  The  verdict 
rests  upon  the  count  added  by  my  Brother  Brett  at  the  trial, 
that  the  defendant  promised  to  pay  the  I.O.U.  with  interest, 
in  consideration  of  the  plaintiff's  forbearance  to  sue  ;  and  I 
think  there  was  abundant  evidence  to  support  the  action  in 
that  form.  The  I.O.U.  was  given  for  money  advanced  by 
the  plaintiff  in  her  husband's  lifetime,  which  money  was 
her  own ;  and  it  was  given  to  her  after  her  husband's  death. 
The  debt  created  by  that  I.O.U.  being  barred  by  the  Statute 
of  Limitations,  an  action  could  not  have  been  maintained 
on  the  I.O.U.  without  some  fresh  promise.  Now,  I  do  not 
think  the  letter  of  the  12th  of  October,  1870,. amounts  to  an 
absolute  promise  to  pay ;  but  the  letter  of  the  6th  of  March, 
1871-,  contains  a  distinct  offer  to  pay  the  debt  by  instalments, 
or  interest  until  payment.  It  has  been  objected  that  there 
was  no  formal  acceptance  of  either  one  or  other  of  these 
alternatives.  Possibly  that  might  have  been  a  good  objec- 
tion if  the  action  had  rested  upon  the  first  alternative  ;  but, 
there  having  been  a  forbearance  to  sue,  that  at  all  events  is 
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BuflScient  evidence  of  the  second  alternative  having  been  ac- 
cepted. The  forbearance  to  enforce  a  doubtful  claim  has 
been  held  to  be  enough  to  support  a  promise  to  pay.  But 
here  I  go  further :  1  hold  that  the  abstaining  to  sue  upon 
the  I.0.1J.  was  a  suflBicient  forbearance  of  a  legal  claim  to 
give  rise  to  a  consideration  for  the  fresh  promise  on  the  part 
of  the  defendant  to  pay  the  £20  and  interest.  Looking  at 
the  two  letters,  I  also  think  there  was  abundant  evidence 
that  the  defendant  knew  he  was  dealing  with  Alexander  as 
the  plaintiff's  agent  Upon  the  whole,  tnerefore,  I  think  the 
verdict  was  right. 

Bbbtt,  J.,  concurred. 

Utile  refused. 

Attorneys  for  defendant :   Woody  Street  &  Hayter. 
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Pradice— Petty  Bag  Officd^Sealiiw  Writ  of  Error  in  Mtdemeanor—U  A  18  VicL 
e.  109,  8.  88 — Fiat  of  AttorMy  General — Staying  frivolona  and  vexaHow  Action. 

I£  18  the  duty  of  the  clerk  of  the  petty  bag  office  in  the  Court  of  Chancery  not  to 
seal  a  writ  of  error  In  cases  of  misdemeanor  until  the  Attorney  General  has  issued 
his  fiat 

The  plaintiff  having  been  conyicted  of  a  misdemeanor,  prepared  a  writ  of  error, 
and  requested  the  clerk  of  the  petty  bag  office  to  seal  it  in  pursuance  of  12  <&  IS 
Vict  c.  109,  s.  88.  The  clerk  having  refused,  on  the  ground  that  the  Attorney 
General  had  not  issued  his  fiat,  the  plaintiff  brought  an  action  against  the  clerk 
claiming  damages  for  the  refusal,  and  a  mandamus  to  compel  the  clerk  to  seal  the 
writ: 

Held,  that  the  action  must  be  stayed,  as  being  frivolous  and  vexatious,  and  an 
abuse  of  the  process  of  the  court 

The  defendant  is  the  clerk  of  the  petty  bag  office  in  the 
Court  of  Chancery.  The  declaration,  delivered  the  17th  of 
March,  1875,  alleged  that  an  indictment  against  the  plain- 
tiff, called  Thomas  Castro,  otherwise  Arthur  Orton,  other- 
wise Sir  Roger  Charles  Doughty  Tichborne,  Baronet,  of 
which  the  first  count  charged  perjury  in  Middlesex,  and  the 
second  charged  perjury  in  the  city  of  London,  was  found  at 
214]  the  Central  Criminal  Court,  and  removed  by  *certiorari 
into  the  Court  of  Queen's  Bench,  and  there  tried  at  bar  by 
a  jury  of  the  county  of  Middlesex,  the  trial  beginning  the 
23d  of  April,  1873;  and  ending  the  28th  of  February,  1874, 
in  the  vacation,  on  which  last  day  the  plaintiff  was  found 
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guilty  by  the  jury,  and  sentenced  by  the  court  to  a  term  of 
seven  years  penar  servitude  on  each  count,  the  second  term 
to  commence  at  the  end  of  the  first:  and  was  now  under- 
going the  sentence :  that  the  plaintiff  feeling  aggrieved,  and 
believing  that  there  were  many  manifest  errors  in  the  record 
and  process,  and  that  if  he  could  by  writ  of  error  cause  a 
transcript  of  the  record  and  proceedings  of  the  indictment 
to  be  sent  to  the  Court  of  Exchequer  Chamber  to  be  reviewed 
and  examined,  the  trial,  verdict,  and  judgment  would  be  set 
aside  and  reversed  for  the  said  errors ;  and  that  a  writ  of 
error  was  the  necessary,  lawful,  and  regular  process  for  pro- 
curing such  review  and  examination,  duly  prepared  a  writ 
of  error  for  that  purpose,  and  requested  tne  defendant,  as 
the  clerk  of  the  petty  bag,  to  seal  it ;  that  it  was  the  duty 
of  the  defendant  as  such  clerk,  upon  the  plaintiff  tendering 
the  writ  and  requesting  him  to  seal  it,  and  complying  witn 
all  the  rules  then  in  force  for  regulating  the  practice  of  the 
common  law  side  of  the  Court  of  Chancery,  and  upon  pay- 
ing or  tendering  all  lawful  fees,  to  duly  seal  the  writ ;  that 
the  plaintiff  had  complied  with  all  the  rules,  and  tendered 
all  the  lawful  fees,  and  all  conditions  had  been  fulfilled,  &c. 
Nevertheless  the  defendant  wrongfully  refused  to  perform 
his  duty  and  to  seal  the  writ,  whereby  the  plaintiff  had  been 
prevented  from  having  the  said  record  and  proceedings  re- 
viewed and  examined  in  the  Court  of  Exchequer  Chamber, 
and  obliged  to  continue  to  undergo  the  sentences  of  penal 
servitude,  and  would  be  obliged  to  endure  the  same  to  the 
end  of  the  terms,  and  had  been  and  would  be  prevented 
from  recovering  possession  by  law  of  divers  estates  of  the 
value  of  £400,000,  to  which  he  claimed  to  be  entitled,  and 
was  otherwise  injured,  and  the  plaintiff  claimed  £500,000. 

The  second  count  claimed  a  writ  of  mandamus,  command- 
ing the  defendant  to  seal  the  writ  of  error. 

The  defendant  did  not  plead,  but  on  his  application  Hud- 
dleston,  J.,  made  an  order  at  Chambers,  on  tne  Sth  of  April, 
staying  all  further  proceedings  in  the  action  on  the  ground 
that  it  was  frivolous  and  vexatious,  and  an  abuse  of  the 
process  of  the  court.  *This  order  was  made  upon  an  [215 
affidavit  of  the  defendant,  which  stated  that  the  plaintiff  was 
tried,  convicted,  and  sentenced  as  alleged  in  the  declaration ; 
that  on  the  12th  of  February,  1876,  a  writ  of  error  in  the 
said  case  of  Heg.  v.  Castro  was  tendered  to  him  to  be  sealed 
on  behalf  of  the  plaintiff,  but  the  Attorney  General  not  hav- 
ing issued  his  fiat  the  defendant  refused  on  that  ground,  and 
not  otherwise.  Tlie  affidavit  proceeded  :  '*It  would  be  con- 
trary to  my  duty  as  such  clerk,  and  contrary  to  the  estab- 
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lished  regulations  and  practice  of  the  petty  bag  office,  to  seal 
any  writ  of  error  in  any  criminal  case  without  the  fiat  of  the 
Attorney  General.  The  rule  on  this  point  is  precise  and  in- 
flexible, and  I  had  no  option  but  to  decline  to  seal  the  writ 
without  the  production  of  the  Attorney  General's  said  fiat. 
Had  I  done  otherwise,  I  should  have  been  disobeying  the 
regulations  of  the  said  office.  I  am  informed  and  believe 
that  before  the  application  to  myself  the  plaintiffs  attorneys, 
.on  behalf  of  the  plaintiff,  applied  to  the  Attorney  General 
to  issue  his  fiat  for  a  writ  of  error,  but  that  the  Attorney 
General,  having  considered  the  matter,  refused  to  issue  the 
fiat." 

PhilbricJc^  Q.C.  {QBrien  with  him)  now  moved  for  a  rule 
to  rescind  the  order  of  Huddleston,  J.:  It  is  admitted  that 
in  felonies  a  writ  of  error  for  the  reversal  of  a  judgment  is  a 
writ  of  grace  not  of  right;  but  in  misdemeanors  it  is  con- 
tended that  it  is  ex  aebito  justitics.  In  the  Aylesbury 
Case  (*)  it  is  recorded  that  Paty  and  others,  burgesses  of 
Aylesbury,  having  brought  actions  against  the  constables 
for  hindering  them  from  voting,  were  aommitted  to  Newgate 
by  the  House  of  Commons,  and  having  sued  out  writs  of 


habeas  corpus,  were  remanded  to  Newgate  by  three  of  the 

1'udges  of  the  Queen's  Bench,   Holt,   Ch.  J.,   dissenting, 
^aty  and  another  then  petitioned  the  Queen  for  a  writ  of 


error  in  order  to  bring  this  judgment  before  the  Queen  in 
Parliament.  The  Queen  having  referred  it  to  all  the  judges, 
whether  she  ought  to  grant  the  writ  "6a:  dehito  vel  merito 
justiticB^^'^  or  ^^^  ex  gratia f^  all  but  two  were  ultimately  of 
opinion,  "that  a  writ  or  error  in  this  case  ought  to  be 
granted  of  right  and  not  of  grace,"  without  giving  any 
opinion  whether  a  writ  of  error  lay  in  that  case,  that  being 
216]  a  question  *prot)er  to  be  determined  in  Parliament: 
see  BuraeU  v.  Abbott  (").  In  the  Aylsbury  Case  (')  the 
representation  and  address  of  the  House  of  Lords  to  the 
Queen  in  1704,  refers  to  the  resolution  of  the  House  of  Com- 
mons passed  in  1689,  in  Sir  Thomas  Armstrong's  Case  Q, 
and  says:  "We  are  sure  the  House  of  Commons  in  the' 
year  1689  was  of  opinion  that  a  writ  of  error,  even  in  cases 
of  felony  and  treason,  is  the  right  of  the  subject,  and  ought 
to  be  granted  at  his  desire,  and  is  not  an  act  of  grace  and 
favor  which  may  be  denied  or  granted  at  pleasure  ;  so  that 
as  far  as  the  opinion  of  the  tlouse  of  Commons  ought  to 
have  weight  in  such  a  question  (whatever  the  present  opin- 
ion of  that  House  is)  they  then  thought  a  writ  of  error  was 
the  right  of  the  subject  in  capital  cases  (where  only  it  had 

(')  14  How,  St.  Tr.,  S62.    "  («)  14  East,  92,  note  (b).      (»)  10  How.  St.  Tr.,  117. 
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been  at  any  time  doubted  of).  But  that  it  is  a  writ  of  right 
in  all  other  cases  has  been  affirmed  in  the  law  books,  is 
verified  by  the  constant  practice,  and  is  the  opinion  of  all 
your  present  iudges,  except  Mr.  Baron  Price  and  Mr.  Baron 
Smith"  (*).  This  address  is  said  to  have  been  drawn  up  by 
a  committee  presided  over  by  Lord  Somers.  In  Hex  v. 
Wilkes  (")  Lord  Mansfield,  referring  to  the  Aylesbury 
Case  ("),  says :  "In  the  3d  of  Queen  Anne  ten  of  the  judges 
were  of  opinion  '  that  in  all  cases  under  treason  and  felony 
a  writ  of  error  was  not  merely  of  grace,  but  ought  to  l>e 
granted.'  Price  and  Smith  were  of  a  contrary  opinion. 
'  that  a  writ  of  error  was  of  ^race  only  in  all  criminal  cases.' 
The  ten  did  not  mean  *  that  it  was  a  writ  of  course,'  but  that 
*  where  there  was  probable  error,  it  ought  not  to  be  denied.' 
It  cannot  issue  now  without  a  fiat  from  the  Attorney  Gene- 
ral, who  always  examines  whether  it  be  sought  merely  for 

delay  or  upon  a  probable  error This  ojjinion,  in 

the  3d  of  Queen  Anne,  has  made  a  great  alteration  as  to 
outlawries  in  criminal  cases  under  treason  and  felony.  In 
a  misdemeanor,  if  there  be  probable  cause,  it  ought  not  to 
be  denied  I  this  court  would  order  the  Attorney  General  to 
^rant  his  fiat."  This  latter  dictum,  however,  or  Lord  Mans- 
held  was  expresslv  overruled  in  Ex  parte  Newton  (*)>  where 
the  Queen's  Bench  refused  an  application  for  a  rule  nisi  to 
order  the  Attorney  General  to  issue  his  fiat  for  a  writ 
*of  error  in  a;  case  where  Newton  had  been  convicted  [217 
of  a  misdemeanor.  The  court  held  that  a  probable  cause 
being  shown,  the*  Attorney  General,  ex  debito  justiti(B,  ought 
to  grant  his  fiat,  and  that  if  he  refused  to  hear  and  consider 
the  application  for  a  fiat  the  court  would  compel  him  to  do 
BO  by  mandamus;  but  that  when  he  had  heard,  and  con- 
sidered, and  refused,  the  court  could  not  review  his  decision 
or  interfere.  In  Reg.  v.  Lees  (•)  the  Court  of  Queen's 
Bench  confirmed  their  former  opinion,  and  held  that  it  tvas 
"a  part  of  the  prerogative  of  the  Crown  that  a  writ  of  error 
should  not  issue  except  with  the  concurrence  of  the  Crown, 
testified  by  the  fiat  of  the  Attorney  General."  The  plaintiff 
has,  therefore,  no  remedy  except  the  present  action.  In 
Rex  V.  Rowe  (•)  the  Lord  Chancellor  of  Ireland  granted  an 
order,  directing  the  cursitor  to  seal  a  writ  of  error  to  the 
House  of  Lords  in  a  misdemeanor.  The  cursitor  had  re- 
quired the  warrant  of  the  Lord-Lieutenant,  .which  it  was 

(«)  14  How.  St  Tr.  at  p.  870,  and  see  (<)  4  E.  A  B.,  869,  871 ;  24  L.  J.  (Q.B), 

p.  874.  246. 

C)  4  Burr,  at  pp.  2660-1.  (»)  27  L.  J.  (Q.B.);  408,  406. 

(»)  14  How.  St.  Tr.,  862.  (•)  2  Mol.  Ir.  Ch.  Rep.,  27. 

13  Eng.  Rep.  46 


362  COURT  OF  EXCHEQUER.  [L.  R. 

18*75  Castro  v.  Murray. 

not  the  practice  to  grant  without  the  fiat  6t  the  Attorney 
General,  and  this  the  Attorney  Greneral  had  refused,  on  the 

f round  that  it  was  mere  matter  of  form  and  unnecessary, 
he  Lord  Chancellor  seemed  to  think  that  the  writ  of  error 
was  of  common  ri^ht.  It  is  not  for  the  defendant  to  deter- 
mine whether  the  tiat  of  the  Attorney  Greneral  is  a  condition 
precedent  to  the  issuing  of  the  writ.  His  duties  as  clerk  of 
the  petty  bag  are  defined  by  12  &  13  Vict.  c.  109 ;  s.  38  of 
which  enacts  that  when  the  fees  are  paid  and  the  rules  com- 

Slied  with  (as  in  this  case  they  have  been)  the  writ  shall  be 
uly  sealed.  For  refusal  to  seal  the  writ  an  action  will  lie, 
as  in  the  analogous  case  of  Barry  v.  Arnaud  (').  The  de- 
fendant can  demur  if  he  desires  to  discuss  that  question ; 
and  that  is  the  proper  mode  of  discussing  it.  There  is  no 
allegation  of  malice  against  the  defendant;  the  action  is 
brought  to  try  a  constitutional  right  of  great  importance  to 
subjects  of  the  realm. 

[Bramwell,  B.  :  Why  do  you  not  apply  to  the  Court  of 
Chancery  itself  to  direct  the  writ  to  issue  ?] 

We  claim  a  mandamus  in  this  action.  The  Court  of  Chan- 
cery on  its  common  law  side  can  quash  the  writ  of  error  if 
when  error  is  assigned  the  grounds  appear  to  be  frivolous. 
218]  It  ought  not  to  be  *assumed  oeforehand  that  the 
grounds  will  be  frivolous.  If  this  rule  is  refused  there  will 
be  a  denial  of  justice,  for  the  plaintiff  will  be  summarily 
prevented. from  trying  a  question  which  ought  to  be  deliber- 
ately discussed,  and  which  he  cannot  try  in  any  other  mode. 
An  action  to  try  such  a  question  cannot  be  said  to  be  frivo- 
lous or  vexatious. 

[The  Court  (Bramwell  and  Cleasby,  BB.)  having  con- 
sulted Kelly,  C.B.,  and  Pollock  and  Amphlett,  BB.,  de- 
livered judgment.] 

Bramwell,  B.:  We  think  there  ought  to  be  no  rule  in 
this  case,  and  that  the  order  of  my  Brother  Huddleston  was 
perfectly  correct.  It  has  been  sworn  by  the  defendant,  in 
an  aflSdavit  before  us,  and  it  is  within  our  own  knowledge, 
that  it  is  his  duty  not  to  seal  the  writ  until  the  fiat  of  tlie 
Attorney  General  has  been  procured.     That  is  our  judgment. 

But  it  will  be  said,  how  do  we  dispose  of  the  opinions  and 
authorities  (so  far  as  they  are  authorities)  cited  to  the  effect 
that  a  writ  of  error  in  cases  of  misdemeanor  is  a  writ  ex 
debito  justiticB  f  The  answer  is,  that  they  raise  a  question 
for  the  Attorney  General  to  decide,  and  he  must  deal  with 
those  expressions  of  opinion  if  he  thinks  them  binding  upon 
him  when  they  come  before  him.     But  we  are  perfectly 

0)  10  A.  &  E.,  64G. 
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satisfied  that  there  is  no  datv  in  the  defendant  to  seal  the 
writ  till  the  Attorney  General  has  issued  his  fiat. 

This  action,  therefore,  is  pretenceless,  and  has  been  prop- 
erly stopped.  I  do  not  say  it  was  malicious — in  one  sense, 
it  may  be  said  to  be  vexatious — but  it  is  absoluteljr  ground- 
less, and  it  is  one  in  which  the  court,  in  the  exercise  of  its 
discretion,  ought  to  stop  the  proceedings  as  being  an  abuse 
of  the  process  of  the  court. 

It  is  alwavs  a  strong  measure  to  prevent  a  plaintiff  from 
going  on  with  his  action  ;  and  we,  therefore,  decided  not  to 
confirm  this  order  till  we  had  consulted  the  Lord  Chief 
Baron  and  my  Brothers  Pollock  and  Amphlett,  all  of  whom 
concur  in  the  opinion  which  I  have  delivered. 

Cleasby,  B.:  *I  am  entirely' of  the  same  opinion.  The 
only  obligation  or  duty  in  the  defendant  is  one  attaching  to 
him  as  a  ministerial  oflBcer,  and  it  does  not  arise  until  the 
fiat  of  the  *Attorney  General  has  issued.  This  is  an  [219 
action  for  an  injury  alleged  to  be  sustained  by  the  plaintiff 
brought  against  a  ministerial  officer  for  not  doing  wnat  it  is 
quite  plain  he  was  not  bound  to  do  till  the  fiat  was  issued. 

If  the  defendant  had  refused  to  seal  the  writ  after  the  fiat 
of  the  Attorney  General  had  issued,  a  very  different  ques- 
tion would  have  arisen. 

Rule  refused. 

Attorney  for  plaintiff :  C.  Ear  court 

Attorneys  for  defendant :  Raven  <fe  Hare. 
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234]  *Sanderson  and  Another  T.  Grates. 

Statute  o/Fraudt  (29  Car.  2,  e,  8),  «.  ^^VariaUon  by  Parol  of  Termt  of  Writttn 
Contract — Executory  Agreement, 

The  plaintiife  entered  into  an  agreement  in  writing  wiUi  the  defendant,  to  let  him 
a  pnblic-house  as  tenant  from  year  to  year,  with  the  option  on  his  part  to  call  on 
them  to  grant  him  a  lease  of  the  house  for  twenty-eight  years,  upon  the  terms, 
amongst  others,  that  if  he  sold  such  lease  for  more  than  £1,200  he  should  give  the 
plaintiffs  half  the  difference.  The  plaintiffs  having  granted  him  a  lease  of  the  house, 
which  he  sold  for  £2,500,  brought  an  action  against  him  upon  the  agreement  to  re- 
coyer  one-half  of  £1,800.  The  defendant  contended  that  the  lease  to  him  was  granted 
under  a  substituted  agreement,  which  was  not  in  writing  so  as  to  satisfy  the  Statute 
of  Frauds.  The  lease  granted  differed  from  that  specified  in  the  written  agreement 
in  the  following  particmars  :  The  term  was  for  thirty-two  years,  instead  of  twenty- 
eight  The  rent  was  £105  instead  of  £100.  The  premium  was  £800  instead  of 
£1,200.  There  was  also  no  covenant  against  assignment  without  the  lessor's  con- 
sent, nor  one  binding  the  lessee  to  take  his  beer  from  the  plaintiffs,  as  in  the  ori^nal 
agreement  These  differences  were  the  result  of  objections  by  the  defendant,  yielded 
to  by  the  plaintiffs,  who  on  their  part  required  the  additional  rent.  The  jury 
found,  however,  that  the  stipulation  as  to  dividing  the  profit  remained  in  force  or 
was  renewed : 

EM,  that  the  defendant  was  entitled  to  judgment  as  there  was  a  new  agreement, 
which  ought  to  have  been  in  writing  to  satisfy  the  Statute  of  Frauds.. 

Semble,  per  Amphlett,  B.,  that  if  there  had  been  anything  in  writing  to  show  that 
the  lease  granted  was  accepted  in  substitution  for  that  originally  stipulated  for,  the 
action  might  have  been  maintained. 

Declaration,  first  count :  That  by  agreement  dated  the 
4th  of  October,  1871,  it  was  agreed  between  the  plaintiffs  and 
defendant  that  the  plaintiffs  should  let  the  defendant  a  pub- 
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lie  house  *cal]ed  the  Rose  and  Crown,  for  the  term  of  [235 
one  year  from  the  29th  of  September  then  last  past,  and  so 
on  from  year  to  year  with  a  proviso,  that  upon  receipt  of 
three  months'  notice  requiring  them  so  to  do,  and  upon  pay- 
ment of  £1,200  the  plaintiffs  should  execute  to  the  defen- 
dant a  lease  of  the  premises  for  twenty-eight  years,  at  the  rent 
of  £100  a  year,  ana  that  in  case  the  defendant  should  at  any 
time  after  the  lease  dispose  of  the  business  on  the  premises 
for  a  larger  sum  than  £1,200  the  surplus  should  be  divided 
into  two  parts,  and  one  part  paid  to  the  plaintiffs,  subject  to 
a  deduction  for  previous  expenses  incurred  by  the  defendant 
in  substantial  alterations  and  repairs  of  the  premises,  and 
that  in  case  the  business  were  so  sold,  the  plaintiffs  should 
accept  a  surrender  of  the  lease  and  grant  a  new  lease  to  the 
purchaser-.  Averment  of  conditions  precedent,  and  that 
premises  were  sold  for  £2,600.  Breach,  non-payment  of 
£650.  There  were  other  similar  counts,  and  the  common 
count  for  money  had  and  received. 

First  plea,  denial  of  agreement.  Fifth  plea,  rescission  of 
agreement.    Nineteenth,  to  common  count,  never  indebted. 

Joinder  of  issue. 

At  the  trial  befor§  Pigott,  B.,  at  the  Middlesex  sittings, 
after  Trinity  Term,  1874,  there  was  a  verdict  for  the  plain- 
tiffs for  £650,  with  leave  for  the  defendant  to  move  to  enter 
a  nonsuit    A  rule  nisi  having  been  obtained  accordingly, 

Jan.  16.     Before  BramwelL  Pigott,  and  Amphlett,  B.B.:  ' 

Henry  Matthews^  Q.C.,  and  R.  V.  Williams  showed  cause 
and  cited  Smith  v.  Trowsdale {^)  \  Hoadlyw.  McLaine  Q'; 
Scmch  V.  Strawbridge  (•) ;  Harvey  v.  Ordbham  (*) ;  Benjamin 
on  the  Contract  of  Sale,  2d  ed.,  p.  151. 

Sir  J.  Holker^  S.G.,  and  A.  Collins^  in  support  of  the 
rule,  cited  Ooss  v.  Lord  Nugent  (*) ;  Marshall  v.  Lynn  (*) ; 
Cocking  v.  Ward  (') ;  Noble  v.  Ward  ('). 

*The  facts  and  arguments  in  this  case  sufficiently  [236 
appear  in  the  judgments  of  Bramwell  and  Amphlett,  BB. 

Cur.  adv.  vult.   . 

June  2.     The  following  judgments  were  now  read  : 

Bramwell,  B.:    In  this  case,  the  plaintiffs  entered  into 

an  agreement  in  writing  with  the  defendant  to  let  him  a 

public-house,  as  tenant  from  year  to  year,  with  the  option 

on  his  part  to  call  on  them  to  grant  him  a  lease  of  the  house 

(«)  8  E.  A  B.,  83 ;  23  L.  J.  (Q.B.),  107.  (*)  6  B.  «k  Ad.,  58. 

(«)  10  Bing.,  482.  (•)  6  M.  <fc  W..  109. 

(3)  2  C.  B.,  808,  per  Tindal,  C.J.,  at  p.  (')  1  C.  "B.,  858 ;  15  L.  J.  (C.P.),  246. 

814;  15  L  J.  (C.P.),  170.  («)  Law  Rep.,  2  Ex.,  135. 

(*)  6  A.  4E.,«1. 
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for  tweiity-eitjht  years  on  ,the  terms,  among  others,  that  if 
he  sold  such  lease  for  more  than  £1,200,  he  should  give  the 

!)laintiffs  half  the  difference.  The  plaintiffs  have  granted 
lim  a  lease  of  the  house,  he  has  sold  it  for  £2,500,  and  the 
plaintiffs  claim  of  him  half  the  difference  between  the  two 
sums,  i.  e.,  half  £1,300.  The  defendant  denies  their  right  to 
this  on  the  ground  that  the  lease  was  not  granted  under  the 
agreement  above  mentioned,  but  under  a  new  one,  which 
not  being  in  writing  cannot  be  enforced.  The  lease  granted 
differed  from  that  agreed  to  be  granted  in  the  following  par- 
ticulars. It  was  for  thirty-two  years  instead  of  twenty-eight. 
The  rent  was  £105  instead  of  £100.  The  premium  was  £800 
instead  of  £1,200.  There  was  no  covenant,  as  had  been 
agreed,  against  assignment  without  the  lessor's  consent,  nor 
binding  the  lessee  to  take  his  beer  of  the  plaintiffs.  Some 
other  restrictive  covenants  agreed  for  were  omitted.  These 
differences  between  the  lease  mentioned  in  the  agreement, 
and  that  granted  were  the  result  of  complant  and  objections 
by  the  defendant  yielded  to  by  the  plaintiffs,  who  on  the 
other  hand,  required  the  additional  rent.  The  jury,  how- 
.  ever,  have  found,  and  it  must  be  taken,  that  the  stipulation 
as  to  dividing  the  surplus  over  £1,200  remained  in  force  or 
was  renewed,  and  consequently,  but  for  the  Statute  of 
Frauds,  the  defendant  would  be  bound  by  it. 
.  The  defendant  contends  that  there  is  a  new  agreement, 
and  that  as  it  relates  to  an  interest  in  land  and  is  not  in  writ- 
ing, it  cannot  be  enforced.  The  plaintiffs  say  that  there  is 
no  new  agreement,  but  a  substituted  performance.  As  this 
performance,  however,  could  only  be  substituted  for  the 
other  by  the  agreement  of  the  two  parties,  the  plaintiffs  and 
defendant,  it  seems  to  me  manifest  that  there  was  a  new 
237]  agreement,  and  not  a  new  agreement  as  to  part,  *but 
a  new  agreement  as  to  the  whole.  The  old  agreement  was 
entirely  gone,  and  a  new  agreement  arose  incorporating  such 
parts  of  the  old  agreement  as  the  parties  did  not  choose  to 
alter.  There  are  not  two  agreements  here,  one  made  at  the 
lime  of  the  original  agreement,  the  other  at  the  time  when 
the  terms  were  changed ;  nor  is  it  one  agreement,  made  part  at 
one  time,  part  at  another.  The  rule  of  law  is  that  all  things 
to  be  performed  by  a  party  to  an  agreement  on  his  part  are  the 
consideration  for  all  to.  be  performed  by  the  other  party. 
Let  us  borrow  an  illustration  from  the  old  style  of  pleading. 
Mutual  promises  would  have  been  averred.  What  ?  Why, 
that  it  was  agreed  plaintiffs  should  grant  and  defendant  tafce 
a  lease  for  thirty- two  years  at  £105  and  so  on,  and  then 
each,  in  consideration  of  the  other's  promise,  promised  per- 
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f ormance.  From  what  time  would  the  Statute  of  Limitations 
have  run  in  an  action  for  not  granting  the  thirtjr-two  years' 
lease  ?  Surely  from  the  time  it  was  agreed  that  it  should  be 
granted.  ISuppose  tlie  agreement  had  then  been  reduced  to 
writing,  it  would  have  contained  the  old  terms  which  re- 
mained, and  the  new  ones.  This  is  the  reason  of  the  thing. 
But  Goss  V.  Lord  Nugent  (*)  is  in  point  as  an  authority : 
Parke,  J.,  says,  ''Here  there  has  not  been  a  waiver  of  the 
entire  agreement,  but  a  part  of  it  only,  and  the  effect  of  that 
waiver  is  to  substitute  for  the  original  contract  a  new  one," 
and  see  his  comment  in  Cuff  v.  Penn  (').  In  the  judgment 
in  Goss  V.  Lord  Nugent  (*)  it  is  said,  ''  the  written  contract 
is  not  that  which  is  sought  to  be  enforced,  it  is  a  new  con- 
tract which  the  parties  have  entered  into,  and  that  new 
contract  is  to  be  proved  partly  by  the  former  written 
agreement  and  partly  by  the  new  verbal  agreement.  See 
also  Marshall  v.  Lynn  (*),  and  Harvey  v.  Grabham  (*).  It 
is  true  that  in  Hoadley  v.  McLaine  (*),  Mr.  Justice  Gaselee 
said  that,  ''unless  we  establish  that  every  alteration  intro- 
duced in  the  progress  of  an  executory  contract  is  to.constitute 
a  distinct  bargain  requiring  a  distinct  note  in  writing,  there 
is  no  variance,"  and  added,  "  If  we  were  to  hold  otherwise, 
every  building  contract  could  be  avoided  by  every  addition." 
But  no  other  judge  put  the  case  on  that  ground,  and  the  re- 
mark may  be  *made  that,  unless  a  note  in  writing  is  [238 
necessary  in  everv  case  of  alteration,  it  is  required  in  none, 
so  that  under  the  name  of  alteration,  something  wholly 
different  might  be  established.  It  is  observable,  that  a 
building  contract  is  not,  as  such,  within  the  Statute  of 
Frauds,  and  but  for  that  statute  the  question  cannot  arise. 
There  may  be  a  waiver,  not  in  writing,  of  part  performance 
which  is  not  the  whole  consideration,  but  that  is  not  the 
case  here. 

It  was  contended  for  the  plaintiffs,  on  the  authority  of  a 
dictum  of  Tindal,  C.J.,  in  Souch  v.  Strawbridge  {*),  that  the 
statute  does  not  apply  to  executed  contracts.  But,  with  all 
respect,  that  cannot  be  true  of  all  cases  within  s.  4.  For, 
as  to  some  of  them,  the  question  cannot  arise  till  the  con- 
tract is  executed,  e.g.,  cases  of  guarantee,  cases  in  consid-. 
eration  of  marriage.  There  are  cases  where,  when  the  thing 
is  executed,  a  defendant  might  be  liable,  e.g.,  on  a  contract 
to  paint  and  deliver  a  picture  on  and  not  before  a  day  dis- 

(0  5  B.  A  Ad.,  68.  (»)  10  Bing.,  p.  489. 

(?)  1  M.  &  S.,  21.  (•)  2  C.  B.,  at  p.  814  ;  15  L.  J.  (C.P.). 

(»)  6  M.  A  W.,  109.  170. 

{*)  6  A.  A  E.,  61. 
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tant  more  than  a  year.  If  at  the  time  appointed  the  person 
ordering  the  picture  took  it,  he  would  be  held  to  have  re- 
newed his  promise  at  the  moment.  So  of  any  other  case 
where  the  law  would  imply  a  promise  on  the  doing  of  any- 
thing by  the  promisor.  J8ut  the  law  implies  no  such  promise 
as  that  relied  on  here  on  the  granting  of  a  lease.  It  is  said 
this  is  hard  and  grossly  unjust.  No  doubt  the  Statute  of 
Frauds  always  is,  in  cases  where  the  consideration  is  ex- 
ecuted, as  in  cases  of  guarantees,  for  example,  and  often 
where  the  consideration  is  executory,  but  the  nardship  must 
be  borne  for  the  sake  of  the  rule.  .  rfext,  it  is  said  that  it  is 
of  continual  occurrence  in  sales  of  property  that  some 
alteration  is  made,  one  piece  of  land  substituted  for  another, 
and  if  that  which  is  contended  here  is  right,  such  arrange- 
ments could  not  be  enforced.  I  agree  they  could  not.  It  is 
quite  certain  that  neither  party  could  have  enforced  against 
tne  other  the  taking  or  granting  of  this  thirty-two  years' 
lease.  It  is  granted  on  tne  terms  contained  in  it.  !No  col- 
lateral agreement  in  relation  to  it  not  in  writing  can  be 
enforced.  I  am  of  opinion  our  judgment  must  be  for  the 
defendant. 

I  am  glad  to  say  that  this  opinion  had  the  sanction  of  my 
lamented  Brother  Pigott. 

239]  *Amphlett,  JB.:  In  this  case  the  plaintiffs,  M.  &G. 
Sanderson,  being  brewers  and  owners  oi  a  public-house, 
called  the  Rose  and  Crown,  at  Hackney,  entered  into  an 
agreement  in  writing  with  the  defendant,  dated  the  4th  of 
October,  1871,  for  letting  the  said  public-house  to  him  as 
yearly  tenant,  at  the  rent  of  £160  per  annum,  and  subject  to 
the  several  covenants  and  agreements  specified  in  the  articles 
numbered  from  one  to  thirteen,  both  inclusive ;  and  by  the 
twelfth  article  the  defendant  might,  by  giving  three  months* 
notice,  and  upon  payment  of  £1,200,  require  a  lease  of  the 
said  premises  for  the  term  of  twenty-eight  years,  at  a  rent 
of  £100,  and  subject  to  similar  covenants  as  in  the  said 
agreement  contained,  or  such  of  them  as  might  be  applicable 
to  a  lease  of  the  said  premises,  and  such  others  as  are  usu- 
ally inserted  in  leases  of  public  houses;  and  by  the  thir- 
.  teenth  article,  it  was  agreed  that  in  case  the  said  tenant 
should  at  any  time  after  the  granting  of  the  said  lease  sell 
the  business  for  a  larger  sum  than  £1,200,  the  excess  should 
be  divided  equally  between  the  plaintiffs  and  defendant. 
The  public-house  was  subsequently  burnt  down,  and  by 
means  of  monej's  received  from  the  insurance  office,  and,  as 
I  collect,  some  additional  moneys  found  by  the  defendant, 
the  house  was  rebuilt,  and  after  some  negotiation  it  was 
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arranged,  and  almost  entirely  at  the  request  and  for  the 
benefit  of  the  defendant,  that  a  lease  should  be  granted  by 
the  plaintiffs  to  the  defendant,  but  that  the  terms  should  be 
varied  from  those  stipulated  for  in  number  twelve  in  the 
following  particulars : 

1.  £800  only  was  to  be  actually  paid  on  the  granting  of 
the  lease,  but  in  consideration  of  other  moneys  which  nad 
been  expended  over  the  premises  by  the  defendant,  £1,200 
was  still  to  be  expressed  as  the  price  paid  on  the  granting 
of  the  lease. 

2.  The  term  was  to  be  for  thirty-two  years,  at  a  rent  of 
£105,  instead  of  twenty-eight  years,  at  a  rent  of  £100  per 
annum. 

8.  Several  covenants  burdensome  to  the  defendant  were 
to  be  omitted. 

A  lease  with  these  variations,  dated  the  4th  of  April,  1873, 
was  accordingly  granted  by  the  plaintiffs  to  the  defendant, 
and  the  counterpart  was  duly  executed  and  signed  by  the 
defendant. 

The  defendant  afterwards  sold  the  premises  for  the  sum 
of  *£2,600,  exceeding  the  £1,200  by  £1,300,  and  the  [240 
plaintiffs  therefore  claimed  to  be  paid  one  moiety  of  such 
excess  under  the  said  thirteenth  article,  and  the  defendant 
refusing  to  admit  the  said  claim,  this  action  was  brought  to 
enforce  it. 

The  defendant's  defence  at  the  trial  was  that  the  lease 
was  granted  in  pursuance  of  a  new  parol  agreement,  and 
was  not  granted  or  accepted  in  lieu  or  satisiaction  of  the 
twelfth  clause  of  the  written  agreement. 

The  jury  found  a  verdict  for  the  plaintiffs,  and  the  defen- 
dant having  obtained  a  rule  to  show  cause  why  that  verdict 
should  not  oe  set  aside,  and  a  nonsuit  or  a  verdict  for  the 
defendant  should  not  be  entered,  or  why  a  new  trial  should 
not  be  had,  the  same  has  been  argued  before  us  and  has 
now  to  be  decided. 

Now,  having  regard  to  the  way  the  question  was  left  to 
them  by  Pigott,  B.,  I  think  that  the  jury,  in  finding  a  ver- 
dict for  the  plaintiffs,  must  be  taken  to  have  founds  so  far 
as  respects  the  intentions  of  the  parties,  that  there  was  no 
abandonment  or  supersession  of  tne  written  agreement,  ex- 
cept so  far  as  the  lease  granted  varies  from  the  lease  stipu- 
lated for  in  the  twelfth  article.  It  was,  however,  contended 
before  us,  on  the  part  of  the  defendant,  that,  whatever  may 
have  been  the  intention  of  the  parties,  the  new  lease,  vary- 
ing as  it  did  from  the  terms  agreed  upon  by  the  written 
agreement,  put  an  end  entirely  to  such  written  agreement, 
13  Eng.  Rep.  47 
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and  that  to  insist  now  upon  the  thirteenth  article  was,  in 
point  of  fact,  to  insist  upon  a  new  parol  agreement  upon 
the  old  terms,  which  could  not  be  allowed  consistently  with 
s.  4  of  the  Statute  of  Frauds.  And  this  argument  was,  as 
I  understand,  merely  based  upon  the  principle  that  when 
there  are  two  distinct  things  agreed  in  writing  to  be  done, 
each  forming  the  consideration  for  the  other,  and  one  is 
actually  carried  into  effect  with  variations  verbally  agreed 
upon,  the  other  is  in  all  cases  reduced  to  a  mere  parol  agree- 
ment incapable  of  being  enforced.  I  must  confess  I  cannot 
agree  to  that  proposition  in  the  broad  sense  in  which  it  is 
expressed,  for  supposing  the  varied  part  of  the  agreement 
was  carried  into  effect  by  an  instrument  in  writing,  showing 
on  tlie  face  of  it  that  it  was  a  mere  substitution  for  the 
original,  I  cannot  see  anything  in  the  statute  to  prevent  the 
241]  other  part  of  the  ^agreement  which  is  evidenced  in 
writing  being  enforced.  Nor  is  there  anything  contrary  to 
this  decided  in  the  cases  cited  for  the  defendant  of  Ooss  v. 
Lord  Nugent  (*),  Marshall  v.  Lynn  ('),  and  Harvey  v.  Grab- 
ham  (■). 

All  that  those  cases  decided  was  that  where  an  agreement 
required  by  the  statute  to  be  in  writing  was  varied  by  parol 
the  court  could  not  enforce  the  contract  so  varied. 

This,  it  appears  to  me,  is  a  very  different  j)roposition  from 
the  one  we  are  discussing,  where  the  varied  part  of  the 
agreement  was  actually  executed. 

If,  therefore,  I  had  found  in  the  present  case,  either  by  a 
recital  or  other  internal  evidence  in  the  new  lease  itself 
(which  it  must  be  remembered  was  signed  by  both  parties), 
or  by  other  written  evidence  under  the  hands  of  the  j)arties, 
that  such  lease  was  intended  only  to  be  a  substitution  for 
the  lease  mentioned  in  the  twelfth  article,  I  should  have 
thought  that  without  a  violation  of  the  statute  the  thir- 
teenth article  could  have  been  enforced  even  in  a  court  of 
law.  And  I  must  (Jonfess  that  I  have  had  considerable 
doubt  whether  the  general  similarity  of  the  provisions  in 
the  two  documents,  taken  in  connection  with  the  surround- 
ing circumstances,  is  not  sufficient  to  establish  the  substitu- 
tion without  the  aid  of  parol  evidence  as  to  the  intention  of 
the  parties ;  but,  after  mature  consideration,  I  have  come 
to  the  conclusion  that  it  is. not,  and  must,  therefore,  agree 
with  my  learned  Brother  Bramwell,  that  the  thirteenth 
article  cannot  be  enforced  in  a  court  of  law,  which  is  not 
yet  enabled  to  act  upon  the  beneficial  doctrine  of  courts  of 
equity  in  respect  of  part  performance.     The  result  is  that 

(')  5  B.  A  Ad.,  68.  («)  6  M.  A  W.,  109.  (»)  5  A.  A  E.,  61. 
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the  defendant  will  be  able,  as  far  as  this  court  is  concerned, 
to  hold  his  lease  without  paying  what,  on  the  finding  of  the 
jury,  must  be  taken  to  be  a  part  at  least  of  .the  agreed  con- 
sideration. 

The  plaintiff  also  contended  that  the  Statute  of  Frauds 
did  not  apply  to  executed  contracts,  although  executed  on 
one  side  only,  and  there  are  some  old  diciay  and  even  deci- 
sions, that  appear  to  bear  out  that  view,  and  had  it  been 
sustained,  courts  of  law  would  have  certainly  made  a  long 
stride  towards  the  adoption  of  the  *equitable  doctrine  [242 
of  part  performance.  I  think,  however,  that  in  the  face  of 
more  modern  decisions,  such  as  Cocking  v.  Ward  {')  and 
•others,  the  older  authorities  on  this  point  must  be  con- 
sidered as  overruled. 

I  agree,  therefore,  that  the  rule  must  be  made  absolute. 

Hule  absoliUe. 

Attorneys  for  plaintiffs  :  Ingle^  Cooper  &  Holmes, 

Attorney  for  defendant :  H,  S.  Wilcet 

(*)  1  C.  B.,  868 ;  16  L.  J.  (C.P.),  246. 
2  Eng.  Rep.,  816  note;  12  Eng.  Rep.,  217  note. 
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Lehain  v.  Philpott. 

LandUyrd  and  Tenant — Distress  for  Rent — AcHon  for  Rent  barred,  wTure  Distress 

held  btU  ufisold. 

When  a  landlord  distrains  for  rent  and  doed  not  sell  the  goods,  he  cannot  bring  an 
action  for  the  rent  so  long  as  he  holds  the  distress,  though  it  be  insufficient  to  satisfy' 
the  rent . 

Zear  y.  JSdmonds  (1  B.  <fe  Aid.  167)  commented  on. 

Declaration  for  use  and  occupation  of  messuages. 

Pleas,  1,  never  indebted ;  2,  Payment ;  That  the  use  and 
occupation  of  the  messuages  and  premises  were  under  a 
demise  thereof  to  the  defendant  made  by  the  plaintiff, 
whereby  the  defendant  became  indebted  to  the  plaintiff  for 
certain  arrears  of  the  rent  thereof,  and  that  afterwards  and 
before  suit  the  plaintiff  took,  levied,  and  distrained  certain 
goods  and  chattels  of  the  defendant  then  in  and  upon  the 
demised  premises,  under  color  and  as  and  in  the  name  of  a 
distress  for  the  arrears,  which  goods  and  chattels  then  and 
afterwards  were  and  are  of  more  than  suflBicient  value  to 
have  satisfied  the  arrears  and  the  costs  and  charges  of  and 
attending  such  distress,  and  the  sale  of  the  goods  and  chat- 
tels thereunder  and  incidental  thereto,  and  the  whole  of  the 
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causes  of  action  herein  pleaded  to ;  and  the  plaintiff  still 
holds,  keeps  possession  of,  and  detains  the  goods  and  chat- 
tels under  the  levy,  and  as  such  distress,  for  the  arrears  and 
not  otherwise. 

.  243]  *The  3d  plea  was  similar  to  the  4th  down  to  the  end  of 
the  words,  ''the  whole  of  the  causes  of  action  herein  pleaded 
to;"  it  then  concluded  with,  "and  the  same  thereby  then 
became  and  were  and  are  satisfied  and  discharged  by  such 
distress,"  without  alleging  that  the  plaintiff  still  held  the 
distress,  as  in  the  4th  plea. 

Issue  on  all  the  pleas. 

At  the  trial  before  Pigott,  B.,  at  the  Guildhall  sittings  in 
February,  1875,  the  following  facts  were  proved :  By  a 
written  agreement  dated  the  3()th  of  March,  1874,  the  plain- 
tiff let  to  the  defendant  a  shop  in  Southampton  street, 
Strand,  for  one- year  from  Lady  Day,  1874,  for  £60,  the  rent 
to  be  paid  in  twelve  equal  instalments,  namely,  £5  on  the 
25th  day  of  each  succeeding  month.  The  defendant  entered 
and  occupied  and  paid  the  plaintiff  £5  for  the  first  month's 
rent.  About  the  19th  of  August  the  plaintiff  distrained  for  £15 
in  respect  of  the  three  months'  rent  overdue,  had  the  goods 
appraised,  and  retained  them  until  the  trial,  without  having 
sold  them.  On  the  9th  of  September  he  issued  a  writ  and 
brought  this  action  to  recover  £20  for  the  four  months'  rent 
due  on  the  25th  of  May,  25th  of  June^  25th  of  Julv,  and 
25th  of  August  respectiveljr.  The  jury  found  upon  the  evi- 
dence that  there  was  an  eviction  by  the  plaintiff  in  August 
and  before  the  25th  :  and  that  the  goods  distrained  and  held 
as  a  distress  were  worth  £8.  Pigott,  B.,  thereupon  entered 
the  verdict  for  the  plaintiff  for  £15  for  the  three  months' 
rent. 

A  rule  nisi  having  been  obtained  for  "a  new  trial  on  the 
ground  that  the  plaintiff  was  not  entitled  to  bring  an  action 
for  his  rent  whilst  he  held  a  distress  for  the  same  rent." 

June  23.  Anstie^  for  the  plaintiff,  showed  cause :  The 
question  arises  on  the  4th  plea,  and  is,  whether,  when  a 
landlord  distrains  for  rent  and  holds  the  distress  without 
selling  it,  and  it  is  proved  that  the  distress  is  insuflScient  to 
satisfy  the  rent  and  costs  of  distress,  he  is  barred  from  bring- 
ing an  action  for  the  rent.  Lear  v.  Edmonds  (*)  is  a  deci- 
sion that  he  is  not  barred  even  though  the  distress  be  suffi- 
244]  cient,  provided  the  rent  be  not  in  fact  satisfied';  *for 
there  the  demurrer  admitted  the  truth  of  the  statement  in 
the  plea  that  the  distress  was  suflicient.  The  present  case 
is  stronger  for  the  landlord,  for  it  was  found  by  the  jury  not* 

(>)  1  B.  A  Aid.,  157. 
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only  that  the  rent  was  not  satisfied,  but  that  the  distress  was 
worth  only  £8,  the  rent  being  £15.  Bavley,  J.,  there  says, 
*'The  language  of  the  statute  2  Wm.  &  M.  sess.  1,  c.  6,  is 
that  the  person  distraining  may  sell  the  goods,  not  that  he 
must;  if  so,  then  does  he  not  stand  as  ne  did  at  common 
law  before  the  statute  ?  for  it  is  not  averred  that  the  goods 
distrained  were  sol^."  It  cannot  be  that  mereljr  detaining 
the  distress  without  satisfaction  is  a  bar  to  an  action  for  the 
rent ;  for  if  so  the  right  of  action  is  gone  forever,  according 
to  the  rule  that  a  right  of  action  once  suspended  is  forever 
lost.  There  is  no  reason  why  the  landlord  should  not  have 
both  remedies,  just  as  a  mortgagee  or  pawnee  has:  Lock- 
liart  V.  Hardy {'). 

Bovell,  for  the  defendant,  supported  the  rule,  and  dis- 
cussed the  authorities  which  are  cited  in  the  judgment.  He 
also  referred  to  Williams  v.  Price  (') ;  Smith  v.  Ashforth  Q) ; 
Qui7i  V.  Wallace  (*).  He  also  contended  that  in  2  Wm.  &  M. 
sess.  1,  c.  5,  s.  2,  the  words  "it  shall  and  may  be  lawful  to 
sell,"  mean  that  the  landlord  must  sell,  and  cited  Piggott 
V.  Birtles  ("),  per  Parke,  B. ;  Beg.  v.  Mayor  of  Harwich  (') ; 
.  and  the  notes  to  Simpson  v.  Hartopp  (^). 

Cur,  adv.  vult 

Julv  7.  The  judgment  of  the  court  (Bramwell,  Cleasby, 
and  roUock,  BS.)  was  delivered  by 

Cleasby,  B.  :  In  this  case,  to  a  declaration  for  use  and 
occupation,  there  was  a  plea  that  the  occupation  was  under 
a  demise  at  a  fixed  rent,  and  that  the  plaintiff  had  taken  a 
distress  for  the  rent  sued  for  of  sufficient  value  to  satisfy  the 
rent,  and  that  he  still  held  the  distress  at  the  time  when  the 
action  was  brought.  There  was  no  demurrer  to  this  plea, 
but  issue  was'  joined  upon  it,  and  the  case  went  down  to 
trial,  and  the  jury  found  the  rest  of  the  plea  ^proved,  [245 
but  that  the  distress  taken  was  not  of  sufficient  value  to 
satisfy  the  rent.  The  verdict  was  entered  for  the  plaintiff, 
but  a  rule  was  obtained  for  the  defendant  to  set  aside  the 
verdict,  and  for  a  new  trial  on  the  ground  that  the  value  of 
the  distress  was  an  immaterial  part  of  the  plea,  and  that  the 
plea  was  a  good  answer  without  incorporating  the  sufficiency 
of  the  distress. 

The  case  was  very  well  argued  for  the  plaintiff  by  Mr.  Bo- 
vell,  before  m^  Brothers  Bramwell,  Pollock,  and  myself. 
The-  first  question  is  whether  the  plea,  as  it  stood,  was  a 
good  plea,  because,  although  there  was  no  demurrer  to  it, 

(>)  9  Beav.,  849.  (»)  1  M.  A  W.,  441;  448. 

O  3  B.  <fe  Ad..  695.  («)  8  A.  <fc  E.,  919. 

(»)  29  L.  J.  (N.S.),  Ex  ,  269.  C)  1  Sm.  L.  C,  386,  6th  ed. 

(■*)  6  Wharton's  Pennsylvania  Rep.,  452. 
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if  the  whole  plea  was  no  answer,  then  every  averment  was 
eqmally  material,  and  it  must  be  proved  as  alleged. 

Upon  the  question  whether  levying  distress  for  rent  took 
away  or  suspended  the  right  to  maintain  a  personal  action 
to  recover  it  while  the  distress  continued,  we  were  referred 
to  many  authorities 

In  the  case  of  cattle  taken  damage  feasant,  and  impounded 
and  detained  as  a  distress,  the  authorities  clearly  establish 
that  no  action  of  trespass  is  maintainable  so  long  as  the 
distress  is  detained  or  not  accounted  for.  This  was  deter- 
mined after  full  argument,  in  very  clear  judgments  from 
Holt,  C.  J.,  and  the  other  judges  in  Vaspor  v.  Edwards {'). 

This  has  never  been  dissented  from,  and  the  reason  of  the 
conclusion  is  that  when  the  law  gives  a  man  two  remedies, 
one  by  a  sort  of  execution  by  levying  a  distress,  and  the 
other  by  a  personal  action,  he  cannot,  if  he  chooses  to  re- 
sort to.  the  former*  have  his  action  as  long  as  the  distress  is 
in  force.  It  seems  to  have  been  considered  in  early  times 
that  when  a  man  adopted  his  remedy  by  distress  which  the 
law  gave  him,  he  made  an  election,  and  could  not  afterwards 
have  his  personal  action  at  all;  and  Turton,  J.,  in  the  be- 
ginning of  his  judgment  in  the  case  referred  to,  says,  "The 
plaintiff  had  his  election  of  two  remedies,  trespass  or  dis- 
tress, and  using  of  one  is  an  utter  waiver  of  the  other;"  and 
Littleton  ("),  s.  219,  agrees  with  this.  But  this  doctrine  of 
election,  founded  originally  upon  some  distinction  between 
a  real  remedy  and  a  personal  one  is,  I  should  say,  obsolete, 
246]  and  all  the  late  *authorities  take  no  notice  of  it, 
though  it  would  have  been  conclusive  if  effectual.  The 
question  in  that  case  was  as  follows:  Action  of  "trespass 
quare  clausumfregiU  and  fed  his  gras  swith  a  pig."  Plea, 
that  the  plaintiff  had  distrained  the  pig  damage  feasant  and 
impounded  it.  Replication,  that  the  pig  escaped  without 
the  consent  of  the  plaintiff.  Held,  ill,  for  not  alleging  that 
it  was  without  the  default  of  the  plaintiff.  This  is  there- 
fore a  clear  authority  that  the  distress  is  an  answer  to  the 
act  of  trespass  till  it  is  ended  without  the  plaintiff's  default. 
The  analogy  between  the  case  of  distress  taken  damage  fea- 
sant and  aistress  for  rent  is  obvious.  At  common  law  each 
was  only  a  pledge ;  the  distress  for  rent  is  more  a  voluntary 
act  than  the  distress  damage  feasant,  because  in  the  latter 
case  the  man  may  be  said  to  be  acting  on  the  compulsion  of 
the  trespass. 

(')  12  Mod.,  668,  also  reported  sub  (')  Littleton's  Tenures  by  Cary,  B.  1, 
nomine  Jasper  v.  Brulowex,  11  Mod.,  21;  s.  219,  referring  to  a  grantee  of  a  rent- 
and  in  1  Ld.  Raym.,  719;   I  Salk.,  248.         chargo. 
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There  are  certainly  good  reasons  for  holding  that  a  man 
who  has  distrained  for  rent  shall  not  have  his  action  until 
the  result  of  the  distress  is  ascertained ;  for  by  taking  the 
distress  he  compels  the  tenant  either  to  lose  his  goods  (or 
before  the  statute  2  Wm.  &  M.  sess.  1,  c.  5,  the  use  of  them), 
or  replevy.  Now  if  in  order  to  preserve  his  goods  he  re- 
plevies, he  must  give  a  bond  to  prosecute  his  suit  with  effect, 
and  he  must  bring  his  action,  and  then  the  avowry  and  plea . 
raise  the  question  of  the  right  to  the  rent  in  the  same  way 
as  the  action  of  covenant,  it  is  therefore  reasonable  to  say 
that  the  landlord  who  has  compelled  the  tenant  to  bring  his 
action  to  try  the  right  to  the  rent  shall  not  have  his  own  ac- 
tion until  the  former  is  disposed  of.  And  the  authorities 
(although  there  are  some  late  ones  apparently  to  the  con- 
trary) are  clear  upon  the  subject. 

We  were  referred  to  the  Year  Books,  and  we  have  the 
early  entries  of  Rastell,  for  the  question  must  then  have 
frequently  occurred.  They  are  in  p.  176  a ;  it  is  only  neces- 
sary to  refer  to  one,  placitum  8.  After  another  plea,  it  pro- 
ceeds, as  regards  a  claim  for  rent,  that  the  plaintiff  ought 
not  to  have  his  action,  because  he  seized  divers  goods  and 
chattels  as  a  distress  for  the  rent,  and  still  detains  the  same. 
The  replication  is  merely  a  traverse  of  the  fact  that  he  made 
the  seizure  in  question  as  a  distress.  Thus  the  distress, 
while  detained,  was  certainly  considered  a  good  answer  then. 
And  accordingly,  in  the  case  of  Vaspor  v.  Edwards  ('),  al- 
ready referred  *to,  where  the  effect  of  a  distress  taken  [247 
damage  feasant  which  had  escaped  was  considered,  it  seems 
to  have  been  thought  clear  that  in  the  case  of  a  distress  for 
rent  it  was  an  answer  to  the  declaration. 

In  that  case  the  judgment  was  given  after  great  consider- 
ation ;  and  Gould,  J.,  says :  ''  For  the  party  has  the  goods 
as  a  pledge,  and  as  long  as  that  continues  he  shall  not  have 
any  other  remedy ;  but  once  it  ceases  to  be  a  plefige,  his  ac- 
tion is  restored  to  him  ;"  and  further  on,  ''  The  plea  is  bad ; 
it  is  that  nomine  districtionis  he  took  and  impounded ;  but 
that  is  not  enough,  for  he  should  have  said  further  that  he 
still  does  detain  the  distress."  He  afterwards,  referring  to 
the  entry  in  Rastell,  p.  175,  says,  "Where  a  distress  for 
rent  is  so  pleaded  and  showed  to  continue,  so  here  as  long 
as  it  is  showed  that  the  plaintiff  has  a  gage  or  pledge,  so 
long  it  is  a  bar."  Powis,  J.,  says,  "If  the  cattle  die  in 
pound,  he  may  distrain  in  case  of  rent,  or  bring  debt ;  ergo, 
if  thev  die  in  case  of  damage  feasant  he  may  bring  tres- 
es) 12  Mod.,  658. 
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Turton,  J.,  also  considers  the  case  of  distress  for  rent 
clear,  and  refers  to  it  as  an  argument.  He  says :  "And  dis- 
tress sufficient  to  satisfy  the  rent  is  a  good  plea  in  bar  to 
debt  for  the  rent ;  so,  by  parity  of  reason,  in  trespass." 
Holt.  C.J.,  in  his  judgment,  does  not  refer  to  the  case  of 
rent ;  but  in  the  case  of  Alton  v.  Jarvis  (*),  he  says :  ''  'Dis- 
training' fs  'levying.'  If  a  man  distrain  for  rent  and  im- 
pound the  distress,  and  then  bring  debt  for  the  same  rent, 
the  defendant  may  plead  'levied  by  distress.'-'  This  is 
not  the  matter  decided,  but  put  as  clear,  and  is  given  in 
Viner's  Abr.,  Debt  (I.  2),  s.  8. 

To  come  to  later  authorities,  the  effect  of  a  distress  for  rent 
came  before  the  Court  of  Queen's  Bench  in  the  case  of  Ed- 
wards V.  Kelly  i^).  The  real  question  in  that  case  was 
whether  a  promise  to  pay  the  rent  by  a  stranger  upon  the 
withdrawal  of  the  distress  was  a  promise  to  be  answerable 
for  the  debt  of  another,  and  so  the  question  becomes  whether 
the  debt  for  the  rent  still  continued  while  the  distress  was  in 
force ;  and  upon  that  Baylejr,  J.,  says :  "After  the  plaintiff 
had  distrained  he  held  in  his  own  hands  his  remedy  for  re- 
248]  covering  the  rent,  and  the  tenant  was  at  tliat  time  *no 
longer  indebted,  for  io  long  as  the  landlord  held  the  goods 
under  distress,  the  debt  due  from  the  tenant  was  suspended." 
And  Holroyd,  J.,  a  most  careful  and  accurate  judge,  says: 
"  If  debt  were  brought  for  the  arrears  while  the  goods  were 
under  distress,  the  tenant  might  plead  the  distress  in  answer, 
which  shows  that  the  debt  was  for  the  time  suspended." 
He  thinks  it  clear  that  the  distress  would  be  an  answer,  and 
draws  the  conclusion  from  it. 

The  above  reasons  and  authorities  seem  to  establish 
clearly  that  the  existence  of  the  distress  is  an  answer  to  an 
action  for  the  rent.  In  the  case  last  referred  to  it  appeared, 
no  doubt,  that  the  distress  was  of  sufficient  value  to  satisfy 
the  rent,  but  all  the  authorities  proceed  upon  the  genera]  prin- 
ciple that  the  taking  and  holding  of  the  pledge  takes  away 
the  right  to  bring  the  action,  without  reference  to  the  value. 
The  a/ictum  of  Turton,  J.,  is  the  only  authority  which  makes 
the  value  of  the  distress  the  test.  The  value  of  the  distress 
must  be  a  matter  quite  uncertain ;  and  if,  being  supposed  to 
be  of  sufficient  value,  it  suspends  the  remedy  for  rent  alto- 
gether, it  would  be  most  unreasonable  to  say  that,  as  it  is 
the  act  of  the  landlord  who  chooses  to  distrain  certain  arti- 
cles, the  doing  so,  provided  they  should  be  of  insufficient 
value,  leaves  the  remedy  by  action  open  for  the  wliole  rent. 
And  if  not  for  the  whole  rent,  then  it  is  impossible  to  say 

(')  11  Mod.,  144.  0  6  M.  &  S..  204. 
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for  what  part.  As  long  as  the  distress  remains,  the  tenant 
cannot  tell  what  amount  to  pay  into  court  to  satisfy  the  un- 
certain balance.  II  certainly  seems  more  reasonable  to  sajr, 
in  accordance  with  the  precedents  and  current  of  authori- 
ties, that  the  levying  the  distress  for  the  whole  rent  suspends 
the  remedy  for  the  whole  rent  as  long  as  the  distress  con- 
tinues a  pledge.  If  the  goods  were  insufficient  td  meet  the 
whole  arrears,  the  landlord  might  have  distrained  in  respect 
of  one  month's  rent,  and  have  proceeded  by  action  for  the 
residue. 

We  have  now  onljr  to  deal  with  some  late  authorities  which 
appear  to  be  at  variance  with  the  conclusion  arrived  at,  but 
wliich  I  think  are  not  really  so. 

The  distinction  is  this,  that  in  these  cases  the  plea  only 
alleged  that  the  landlord  took  and  detained,  and  did  not 
go  on  to  say  that  he  stiU,  at  the  commencement  of  the  ac- 
tion, continued  to  detain. 

*The  first  case  relied  upon  was  that  of  Lear  v.  Ed-  [249 
7nonds{^\  decided  in  the  same  year  and  by  the  same  judges 
as  Edwards  y.  Kelly  (').     In  that  case  the  plea  was  that  the 

?)laintiff  took  and  detained  the  goods  as  a  distress,  the  same 
orm  as  in  Vaspbr  y.  Edwards  0,  which  was  then  held  bad. 
It  does  not  show  that  the  pledge  or  levy  continued  in  force 
at  the  commencement  of  the  action.  The  ground  of  decision 
is  not  quite  clear ;  it  rather  appears  to  be  that  the  mere 
seizure  was  not  satisfaction,  and  the  defendant  had  alleged 
nothing  rfiore,  as  he  ought  to  have  done,  the  facts  being  in 
his  knowledge. 

But  the  case  is  also  reported  in  2  Chitty's  R.,  p.  301,  un- 
der the  name  of  Deare  y.  Edmunds^  and  there  the  reasons 
appear.  Bayley,  J.,  in  the  course  of  the  arguments,  says  : 
"it  does  not  appear  how  long  the  distress  was  detained  ;" 
and  Abbott,  J.,  says:  "The  mere  statement  of  the  taking 
of  a  distress  without  saying  how  long  the  same  was  de- 
tained, is  not  a  satisfaction  r  and  Bayley,  J.,  in  his  judg- 
ment, puts  it  on  the  ground  that  the  plea  does  not  go  far 
enough  in  not  accounting  for  the  distress. 

So  that  this  case,  which  was  the  principal  one  relied  on 
in  the  argument,  is  really  no  authority  whatever  that  the 
action  comd  be  brought  while  the  distress  was  in  the  hands 
of  the  landlord. 

This  case  was  followed  and  acted  upon  in  two  subse- 
quent cases,  Lingham  v.  Warren  (*),  and  Hudd  v.  Rate- 

(»)  1  B.  &  Aid.,  157.  (')  12  Mod.,  658. 

O  6  M.  A  8.,  204.  (4)  2  B.  <fe  B.,  86. 
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nor  (*),  but  in  those  cases  the  only  decision  was  that  the 
taking  of  a  distress,  though  of  a  sufficient  value,  was  not  of 
itself  a  satisfaction. 

It  is  worthy  of  notice  that  all  these  authorities  were 
brought  under  the  notice  of  the  Court  of  Common  Pleas  in 
the  case  of  Dawson  v.  Cropp  (*).  The  question  there  was 
very  much  one  of  pleading,  but  a  substantial  question  was 
involved,  whether,  after  a  distress  for  rent  had  been  made, 
another  distress  could  lawfully  be  made  for  the  same  rent 
while  the  first  was  not  accounted  for — a  similar  question  to 
the  present  one,  though  not  the  sanie — and  it  was  held  that 
it  could  not.  In  an  elaborate  considered  judgment  Tindal, 
C.J.,  says,  p.  971 :  '*  Assuming  that  the  rent  remained  due, 
250]  *not  naving  been  satisfied  by  the  first  distress  (and 
the  case  of  Lear  v.  Edmonds  certainly  did  not  go  beyond 
that),  still  the  landlord  could  not  maKe  a  second  distress." 
This  shows  that  the  case  of  Lear  v.  Edmonds  was  only  con- 
sidered ag  deciding  that  a  distress  is  not  of  itself  a  satisfac- 
tion of  the  rent,  which  is  not  disputed. 

I  only  desire  further  to  refer  to  the  case  of  Rex  v.  Cot- 
ton ('),  where  the  question  was,  whether  goods  taken  as  a 
distress  for  rent  could  afterwards  be  seized  for  the  king's 
debt  before  sale,  and  the  general  nature  and  effect  of  a  dis- 
tress is  fully  gone  into  in  a  most  ably  considered  judgment 
of  Parker,  C.B.  In  the  course  of  the  judgment  [^)  he  says, 
it  was  argued,  "secondly,  that  levying  by  distress  was  a 
good  bar,  and  1  Salk.,  248,  was  cited  ;  to  which  I  answer, 
that  it  is  agreed  in  that  case  that  if  the  distress  dies  in  the 
pound,  or  escapes  without  default  of  distrainer,  he  may  dis- 
train again ;  and  so  he  may  distrain  de  novo  where  the  dis- 
tress legally  evicted  without  his  default ;  for  lenying  distress 
is  only  a  temporary  bar,  and  no  satisfaction." 

For  the  above  reasons  I  am  of  opinion  that  the  plea  was  a 
good  plea,  because  as  long  as  the  distress  continued  the  ac- 
tion of  debt  could  not  be  brought ;  and  that  if  the  distress 
was  held,  it  was  immaterial  what  was  its  yalue,  and  could 
not  properly  be  decided,  and  therefore  enough  of  the  plea 
was  proved  to  make  a  defence ;  and  so  the  rule  must  be 
made  absolute. 

My  Brothers  Bramwell  and  Pollock  concur  in  this  judg- 
ment. 

Rule  absolute. 

Attorneys  for  plaintiff :  John  C.  Bvtton  &  Co. 

Attorney  for  defendant :  A.  A.  L.  Harrison. 

(')  2  B.  <fe  B.,  662.  (3)  2  Ves.  Sen.,  287. 

(«)  1  C.  B.,  961.  {*)  2  Ves.  Sen.,  at  p.  295. 
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[Law  Reports,  10  Common  Pleas,  251.] 
July  1,  1875.  ^ 

•Lucas  v.  Mason.  [251 

Mcuter  and  Servant — Liability  for  Trespas* — Chairman  at  Public  Meeting — Order  to 
remove  Person  making  Disturbance, 

On  the  trial,  in  an  action  for  assault,  the  plaintiff  proved  that  he  was  present  in 
the  gallery  of  a  large  hall  where  there  was  a  meeting  convened  by  members  of  an 
association,  and  that  the  defendant  acted  as  chairman.  There  was  an  interruption 
in  the  gallery*  near  to  the  place  where  the  plaintiff  was  standing,  upon  whicn  the 
defendant  said,  "  I  shall  be  obliged  to  bring  those  men  to  the  front  who  are  making 
the  disturbance.  Bring  those  men  ^  the  ^ont."  The  plaintiff  was  making  no  dis- 
turbance, but,  according  to.  his  statement,  he  was  seized  by  a  man  with  a  white  rib- 
bon in  his  coat  and  two  policemen,  and  dragged  over  some  benches  to  the  front  part 
of  the  gallery,  and  thereoy  injured.  There  was  nothing  to  show  the  position  or  duty 
of  those  who  seized  him,  or  whether  any  instructions  as  to  keeping  order  had  been 
given  them  by  the  defendant,  before  the  act  complained  of  : 

Held,  that  there  was  no  evidence  to  go  to  the  jury  of  any  liability  on  the  part 
of  the  defendant,  as  there  was  not  the  ordinary  relation  oi  master  and  servant 
between  him  and  those  who  assaulted  the  plaintiff ;  but  only  a  particular  direction 
as  to  a  particular  matter,  and  that  the  words  iised  by  the  defendant  did  not  au- 
thorize the  officers  to  act  upon  their  judgment  as  to  who  were  the  persons  making 
the  disturbance. 

Action  for  assault.     Plea,  not  guilty.     Joinder  of  issue. 

At  the  trial  before  Pollock,  B.,  at  the  Manchester  Spring 
Assizes,  1875,  the  learned  Baron  nonsuited  the  plaintift.  A 
rule  nisi  to  set  aside  the  nonsuit  having  been  ootained, 

June,  24,  26.  Edwards,  Q.C.,  {Pc/pe,  Q.C.,  with  him), 
showed  cause. 

Torr,  Q.C.,  and  jB.  H,  Collins,  supported  the  rule. 

Cur.  adv,  vuU. 

The  facts  and  arguments  sufficiently  appear  in  the  judg- 
ment. . 

July  7.  The  judgment  of  the  court  (Bramwell,  Cleasby, 
and  Pollock,  BB.)  was  delivered  by 

Pollock,  B.  :  The  plaintiff  in  this  case  by  his  declara- 
tion allied  that  the  defendant  assaulted  and  injured  him, 
to  which  the  only  plea  material  to  the  question  now  before 
us  is  not  guilty.  *The  cause  was  heard  before  Pol-  [252 
lock,  B.,  at  the  last  Manchester  Assizes,  when  the  plaintiff, 
being  caUed  as  a  witness,  proved  that  he  was  present  in  the 

fallery  of  a  large  hall  where  there  was  a  meeting  convened 
y  members  of  the  Church  Liberation  Association,  and  the 
defendant  acted  as  chairman. 
In  the  course  of  one  of  the  speeches  there  was  an  inter- 


380  COURT  OF  EXCHEQUER.  [L.  R. 

1876  Lucas  v.  Mason. 

ruption  in  the  gallery  near  to  the  place  where  the  plaintiff 
was  standing,  upon  which  the  defendant  said,-  '*I  shall  be. 
obliged  to  bring  those  men  to  the  front  who  are  making  the 
disturbance.  Bring  those  men  to  the  front."  The. plaintiff 
was  making  no  disturbance.  The  plaintiff  stated  that,  upon 
this,  a  man  with  a  white  ribbon  in  his  coat  and  two  police- 
men seized  him  and  dragged  him  over  some  benches  to  the 
front  of  the  gallery,  whereby  he  was  bruised  and  injured. 
Counsel  for  tne  defendant  submitted  that  there  was  no  evi- 
dence which  ought  to  be  left  to  the  jury  of  the  liability  of  the 
defendant  for  the  acts  of  those  who  so  seized  the  plaintiff, 
and  the  learned  judge  being  of  that  opinion,  nonsuited  the 
plaintiff. 

It  was  not  shown  at  the  trial  what  was  the  position  or 
duty  with  relation  to  the  meeting  in  question,  either  of  the 
man  with  the  white  ribbon  or  of  the  two  policemen,  nor 
that  any  instructions  had  been  given  to  them  by  the  defen- 
dant, or  any  one  else,  before  the  act  complained  of,  as  to 
keeping  order  or  otherwise.  We  think,  however,  it  must  be 
assumed  that  the  man  with  the  white  ribbon  was  in  the 
position  of  a  steward,  whose  duty  it  would  be  to  assist  the 
chairman  in  keeping  order  should  any  disturbance  arise.  It 
must  also,  we  think,  be  assumed  that  what  was  done  by  the 
man  with  the  white  ribbon  and  the  two  policemen  was  done 
under  the  honest,  though  mistaken,  belief  that  the  plaintiff 
was  one. of  those  who  were  making  the  disturbance.  It  was 
not  suggested  in  the  argument  beiore  us  that  the  defendant 
had  been  personally  guilty  of  any  wrongful  act,  or  that  he 
had  by  express  instructions  authorized,  or  by  subsequent 
ratification  adopted,  the  wrongful  act  complained  of.  If, 
therefore,  any  liability  attached  to  the  defendant  it  must  be 
in  consequence  of  the  general  relationship  which  existed 
between  the  defendant  and  those  who  brought  the  plaintiff 
forward,  or  because  his  order  to  bring  the  disturbers  to  the 
front,  meant,  "Determine  who  are  disturbers,  and  when 
253]  you  have  done  so,  bring  ^forward  those  whom  you  so 
determine  to  be  disturbers."  Under  these  circumstances  it 
becomes  necessary  to  consider  whether  there  was  any  evi- 
dence to  show  that  the  defendant's  order  had  that  meaning, 
or  would  reasonably  be  so  understood  by  those  to  whom 
he  gave  it,  and  whether,  upon  any  principle  of  law,  the  de- 
fendant could  be  made  liable  in  tnis  action.  Where  the 
trespass  complained  of  is  the  direct  and  necessary  conse- 
quence of  an  order  given  for  its  committal,  the  person  who 
gives  the  order  is  clearly  liable  for  the  tortious  acts  of  the 
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latter  wherever  they  are  such  as  come  within  the  scope  of 
the  servant's  general  duty,  although  in  doing  the  particular 
act  complained  of  he  may  have  exceeded  his  authority, 
provided  what  he  does  is  in  the  honest  belief  that  he  is  exe- 
cuting his  master's  orders ;  for  in  most  cases  where  a  duty 
is  to  be  performed  or  an  act  done  by  a  servant,  some  dis- 
cretion must  be  vested  in  him  to  whom  the  doing  of  it  is 
committed,  and,  where  this  is  so,  the  master  cannot  enjoy 
the  benefit  of  his  servant's  acts  which  involve  this  discretion 
without  being  responsible  for  their  result. 

This  rule  holds  especially  where  the  master  is  absent,  and 
the  duty  to  be  performed  vicariously  is  general  in  character, 
as  in  the  case  of  conductors  of  public  vehicles,  railway  ser- 
•  vants,  and  the  like.  Thus  in  ^ymour  v.  Greenwood  (')  the 
Court  of  Exchequer  Chamber  .held  the  defendant,  who  was 
the  owner  of  an  omnibus,  liable  for  the  act  of  his  guard  in 
removing  a  passenger  whom  he  supposed  to  be  drunk,  for, 
as  was  said  by  the  Court,  "  The  master,  by  giving  the  guard 
authority  to  remove  offensive  passengers,  necessarily  gave 
him  authority  to  determine  whether  any  passenger  had 
misconducted  himself. ' ' 

In  the  present  case  there  was  no  relation  of  master  and 
servant,  or  of  principal  and  general  agent,  or  agent  for  such 
cases  as  might  occur  in  the  absence  of  the  principal,  but  a 
particular  direction  as  to  a  particular  matter,  and  this,  in 
our  judgment,  not  only  prevents  the  decisions  referred  to 
binding  us  as  authorities,  but  makes  them  inapplicable  in 
principle.  In  the  case  of  master  and  ^servant,  the  [254 
character  and  duties  attaching  to  the  employment  are  known 
and  defined  beforehand,  the  servaixt  who  is  to  perform  them 
is  selected  accordingly.  In  the  present  case  no  such  rela- 
tionship existed  in  the  first  instance,  nor  did  it  arise  during 
the  transaction.  It  is  no  doubt  the  duty  of  the  chairman  of 
a  meeting,  where  a  large  body  of  people  are  gathered 
together,  to  do  his  best  to  preserve  order,  and  it  is  equally 
the  duty  of  those  who  are  acting  as  stewards  or  managers  to 
assist  him  in  so  doing,  but  the  nature  and  extent  of  this 
duty  on  both  sides  cannot  be  very  closely  defined  a  priori^ 
and  must  necessarily  arise  out  of,  and  in  character  and  ex- 
tent depend  upon,  the  events  and  emergencies  which  may 
from  time  to  time  arise.  There  is  no  such  pre-existing  rela- 
tionship as  exists  in  the  case  of  inaster  and  servant,  and 
there  is,  we  think,  no  ground  for  extending  by  implication 
an  express  auihority  limited  in  its  terms.     TJhe  disturbance 

0  *?  H.  A  N.,  865;  80  L.  J.  (Ex.),  827. 
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which  gave  rise  to  the  defendant's  words  took  place  in  the 
presence  of  those  who  acted  upon  them.  They  were  nearer 
to  the  plaintiff  than  was  the  defendant,  and,  if  in  doubt, 
might  have  referred  to  the  defendant  for  further  instruc- 
tions. ■  It  does  not,  therefore,  seem  to  us  that  there  was  any 
evidence  which  should  have  been  submitted  to  the  jury  of 
a  general  or  implied  authority  going  beyond  the  limit  of 
that  which  was  created  by  the  express  words  used,  or  of 
any  authority  to  the  persons  ordered  to  bring  the  disturbers 
forward  to  exercise  a  discretion  as  to  who  were  disturbers. 
The  rule  must  therefore  be  discharged. 

Rule  discharged. 

Attorneys  for  plaintiff :  Bower  &  Cotton^  for  Gardner  & 
Horner^  Manchester. 
Attorneys  for  defendant:-  Johnson  &   Weather alls^  for 


O.  Hadfield^  Jun,^  Manchester. 


The  plaintiff  hired  a  room  for  a  pub- 
lic meeting,  and  paid  for  its  use.  The 
defendants,  with  a  design  of  preventing 
the  meeting,  took  possession  of  the  room 
and  passed  resolutions  opposed  to  the 
object  of  the  call,  in  consequence  of 
which  the  plaintiff  and  his  associates 
were  unable  to  hold  the  meeting  pro- 


Held,  that  the  plaintiff  might  recover 
from  defendants  the  expenses  which 
he  had  incurred  in  preparation  for  the 
meeting :  Blunt  v.  Mott,  10  Abb.  Prac., 
222. 

It  is  the  duty  of  every  man  attending 
church,  to  behave  himself  with  deco- 
rum and  respect.  But  a  rule  or  regu- 
lation of  a  church  restraining  a  man 
from  going  out  during  service,  is  an 
infringement  on  natural  liberty;  and 
will  not  protect  the  officer  acting  under 
it :  People  V.  Brown,  1  Wheel.  Cr.  Cas., 
124. 

The  disturbance  of  a  religious  con- 
gregation, by  singing,  when  the  singer 
does  not  intend  so  to  disturb  it,  but  is 
conscientiously  taking  part  in  the  reli- 
gious services,  may  be  a  proper  subject 
for  the  discipline  of  his  church,  but  is 
not  indictable :  State  v.  LinkJuird,  69 
N.  C,  214 ;  Owen  v.  Einman,  1  Watts 
&Serg.,548. 

The  sexton  of  a  church  building, 
who  is  charged  with  the  care  of  it  and 
the  duty  of  conducting  funerals  there- 
in, may  lawfully  remove  from  it  an  un- 
dertaker, who,  after  being  warned  to 


desist  and  leave,  persists  in  conducting 
a  funeral  there  in  violation  of  rules 
prescribed  by  the  authorities  of  the 
church  to  maintain  order  and  prevent 
interference  with  other  religious  exer- 
cises. 

A  rule  of  a  Roman  Catholic  burial 
ground  prohibited  undertakers  from 
officiating  at  funerals  there  without 
appointment  of  the  pastor  of  the 
church,  who  held  the  fee  in  the  land. 
An  undertaker  officiated  at  a  funeral 
there,  in  violation  of  the  rule,  and  as 
he  was  rising  from  his  knees  at  the 
end  of  the  service,  the  keeper  of  the 
burial  ground,  who  had  charge,  by  an- 
other rule,  of  all  gatherings  of  persona 
in  it,  struck  him  on  the  shoulder,  re- 
minded him  of  the  rule,  and  that  he 
had  been  expressly  forbidden  by  the 
pastor  to  conduct  a  funeral  there,  and 
forbade  his  proceedings.  Upon  a  com- 
plaint against  the  keeper  for  an  as- 
sault and  battery  consisting  in  the 
blow,  the  jury  found  him  guilty. 
Held  that  the  court  could  not  hold,  as 
matter  of  law,  that  the  finding  was  not 
warranted  by  the  facts :  Com.  v.  Dough- 
erty, 107  Mass.,  243. 

A  person  disturbing  a  religious  meet- 
ing, and  interrupting  its  order  and  de- 
corum, may  be  removed  therefrom  by 
the  application  of  force  sufficient  for 
that  purpose:  WaU  v..Le^,  34  N.  Y., 
141;  Reid  v.  InglU,  12  Upper  Can. 
Com.  PI.,  191. 

To  justify  the  application  of  force 
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for  the  removal  of  a  person  interrupt- 
ing the  order  and  decorum  of  such 
meeting,  it  is  not  necessary  that  the 
disturbance  should  be  wilful :  Wall  v. 
Lee,  34  N.  Y.,  141 ;  Reid  v.  Inglis,  12 
Upper  Clan.  Com.  PI.,  191. 

It  seems  that  in  Catholic  meetings, 
it  is  appropriate  that  the  priest  as  the 
presiding  officer  of  the  meeting,  should 
preserve  order  and  rebuke  all  violations 
of  it :   Wail  v.  Lee,  34  N.  Y.,  141. 

Action  for  assault  and  battery  against 
fourteen  defendants.  Two  of  them, 
W.  W.   and  R.    G.,   pleaded,   1,   not' 

guilty ;  3,  as  to  the  seizing,  laying 
old  of  and  dragging  and  pulling  plain- 
tiff about,  that  plaintiff  had  l^en  in- 
fonued  that  a  certain  pew  in  a  church 
which  he  had  previously  occupied  had 
been  allocated  to  another  person,  and 
that  he  would  be  allowed  to  occupy 
another  which  would  be  shown  to  him, 
when  he  should  attend ;  and  that  just 
before  the  committing,  etc.,  the  plain- 
tiff came  into  the  church,  and  being 
shown  another  pew  refused  to  occupy 
it,  bat  insisted  upon  sitting  in  the  aisle 
on  a  camp-stool  during  the  service  and 
disturb<id  the  congregation  thereby, 
whereupon  three  others  of  the  defen- 
dants, A.  S.,  R.  H.  and  W.  D.,  being 
deacons  of  the  church,  requested  plain- 
tiff to  desist  and  occupy  a  pew,  which 
he  refused,  and  the  said  deacons,  with 
the  said  W.  W.  and  R.  G.,  being  con- 
stables, in  aid  of  the  said  deacons,  and 
at  their  request,  and  for  the  preserving 
due  decorum,  etc.,  mollUer  manus. 
Eleven  others  pleaded,  1st,  not  guilty  ; 
2d,  as  to  seizing  and  assaulting  plain- 
tiff, that  S.  and  H.  (two  of  the  defen- 
dants) were  lawfully  possessed  of  cer- 
tain lands  and  tenements  in  Hamilton, 
whereon  stood  a  building  called  the 
McNab  Street  Presbyterian  Church, 
and  being  so  possessed,  plaintiff  just 
before  the  time  when,  etc.,  was  unlaw- 
fully in  the  said  church,  misbehaving 
himself,  without  the  license  of  the  said 
S.  and  U.,  whereupon  the  defendants 
requested  plaintiff  to  behave  and  go 
out  of  the  church,  which  plaintiff  re- 
fused to  do,  whereupon  said  S.  and  H. 
and  the  other  defendants  at  their  re- 
quest, moUiter  manua, 

3d.  S.  and  H.  pleaded  that  they  were 
office-bearers  in  the  said  church,  and 
as  such  it  was  their  duty  to  allocate 
the  seats,  and  to  preserve  order  during 


divine  service ;  that  service  was  in- 
tended to  be  held  on  a  certain  Sunday 
at  a  certal^  hour ;  that  just  before  the 
time  appointed  for  the  commencement 
of  service  the  plaintiff  on  that  day 
came  into  the  church  bringing  with 
him  a  camp-stool,  with  the  intention 
of  occupying  it,  etc.,  whereupon  the 
defendants  showed  plaintiff  a  seat  in 
one  of  the  pews,  and  requested  him  to 
sit  therein,  and  forbade  him  to  sit  in 
the  aisle,  but  plaintiff  refused  and  in- 
sisted on  occupying  the  seat  previously 
allocated  (to  other  persons)  against 
their  will,  or  of  sitting  in  the  aisle 
whereupon  to  prevent  disturbance,  and 
to  preserve  order  molliter  mantis,  etc. 

The  2d  and  3d  pleas  were  all  demur- 
red to. 

Held,  that  the  demurrer  to  the 
second  plea  of  W.  W.  and  R.  G.  ad- 
mitted that  the  plaintiff  committed  a 
disturbance  in  the  church,  and  that 
three  of  the  defendants  requested  him 
to  desist,  which  he  refused,  and  he 
was  therefore  offending  against  the 
statute  1  Wm.  &  M.,  ch.  18,  and  stat- 
ute of  ^Au,,  ch.  92,  the- former  of 
which  is  in  force  in  this  province,  and 
not  superceded  by  the  latter,  and  there- 
fore the  congregation,  or  its  authorized 
agents,  might  put  out  the  offender,  and 
that  the  plea  admitting  him  (indirectly) 
to  be  a  member  of  the  congregation, 
shows  a  wrongful  disturbance  under 
the  statutes  above  referred  to,  which 
the  plaintiff  cannot  justify,  and  there- 
fore the  three  defendants  under  whom 
W.  W.  and  R.  G.  justify,  had  author- 
ity  to  remove  him,  this  plea  was  there 
fore  good. 

Ueld,  that  the  2d  plea  of  the  other 
eleven  defendants  was  good. 

Held,  that  the  3d  plea  admitted  the 
plaintiff's  right  to  be  in  the  church 
during  divine  service,  and  to  occupy 
some  seat  or  pew,  and  it  not  being 
shown  that  the  plaintiff  committed  any 
disturbance,  or  committed  any  breach, 
or  violated  any  regulation  of  the 
church ;  or  that  he  w^as  requested  or 
refused,  to  go  out,  and  was  therefore 
bad :  lieid  v.  Inglis,  12  Upper  Can. 
Com.  PI.,  191. 

For  criminal  prosecutions  for  dis- 
turbing singing  schools  :  See  State  v. 
Oifkins,  28  Ind.,  3G4. 

For  disturbing  religious  meetings  : 
State    V.   Hopper,   27   Missouri,   599 ; 
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State  V.   Edvoards,  82  MiBsouri.  648  ;  Texas,  4 ;  People  v.  Degey,  3  Wheel. 

Brovm  v.  StaU,  46  Ala.,  175  ;  Ha/rri-  Cr.  Caa.,  136  ;  Cam.  v.  Amdt,  2  Wheel. 

son  V.  StaU,  Shep.  Sel.  Gas.,  62,  37  Cr.  Cas.,  236;   Fa/rret  v.  Warren,  8 

Ala.,  164;  ^tnney  V. -ifta^/Shep.  Sel.  Wend.,    253;    FoeUr    v.    /fi^?*ftA,    10 

Cas..  104,  38Ala.,324;  iSSCo^v.  r^WTi-  Wend.,   377;    People   v.     FWZer,    17 

»e«,  3  Heisk  (Tenn.),  6;  Warren  v.  Wend.,  211;  BigeUno  v.  flSCeom*,  19 

^ote.  Id.  269 ;  Lockett  ▼.  SUOe,  40  Johns.,  89. 


CASES 

DKTERMINKO  BT  THX 

COURT  FOR  CROWN  CASES  RESERVED 
TRINITY  TERM,  XXXVIII  VICTORIA. 


[Law  Reports,  2  Crown  Cases  Reserved,  164.] 
June  26,  1876. 

*Reg.  v.  Prince.  [I54 

AbducHon — Oirl  under  Sixteen — Bona  fide  and  reaeonable  Bdief  that  the  vxu  older — 
Mens  rea—24t  ds  26  Viet,  e,  100,  «.  66. 

The  prisoner  was  convicted  under  24  <fe  26  Viet.  c.  100,  s.  66,  of  unlawfully  tak- 
ing an  unmarried  girl  under  the  age  of  sixteen  out  of  the  possession  and  against  the 
wul  of  her  father.  It  was  proved  that  the  prisoner  did  take  the  girl,  and  that  she 
was  under  sixteen ;  but  that  he  bmui  fide  believed  and  had  reasonable  ground  for 
believing  that  she  was  over  sixteen : 

iTeW,  by  Cockburn,  C.J.,  Kelly,  C.B.,  Bramwell,  Cleasby,  Pollock  and  Amph- 
lett,  BB.,  Blackburn,  Mellor,  Lush,  Grove,  Quain,  Denman,  Archibald,  Field  and 
Lindley,  JJ.,  Brett,  J.,  dissenting,  that  the  latter  &ct  afforded  no  defence,  and  that 
the  prisoner  was  rightly  convicted. 

Case  stated  by  Denman,  J. 

At  the  assizes  for  Surrey,  held  at  Kingston-npon-Thames, 
on  the  24th  of  March  last,  Henrv  Prince  was  tried  upon  the 
charge  of  having  unlawfully  taken  one  Annie  Phillips,  an 
unmarried  girl,  being  under  the  age  of  sixteen  years,  out  of 
the  possession  and  against  the  will  of  her  father.  The  in- 
dictment was  framed  under  s.  55  of  24  &  25  Vict.  c.  100  ('). 

He  was  found  guilty. 

*A11  the  facts  necessary  to  support  a  conviction  ex-  [155 
isted,  unless  the  following  facts  constituted  a  defence.  The 
girl  Annie  Phillips,  though  proved  by  her  father  to  be  four- 
teen years  old  on  the  6th  of  April  roUowing,  looked  very 
inuch  older  than  sixteen,  and  the  jury  found  upon  reason- 

(')  By  24  <&   26  Vict.*  c.    100,   s.   55,  of  her,  shall  be  guilty  of  a  misdemeanor, 

"Whosoever   shall    unlawfully  take   or  'and   being    convicted   thereof   shall  be 

cause  to  be  taken  any  unmarried  girl,  be-  liable,  at  the  discretion  of  the  courts  to 

ing  under  the  age  of  sixteen  years,  out  be  imprisoned  for  any  term  not  exceed- 

of  the  posnession  and  against  the  will  of  ing  two  years,  with  or  without  hard  la- 

her  father  or  mother,  or  of  any  other  bor." 
person  having  the  lawful  care  or  charge 

18  Eng.  Rep.  49 
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able  evidence  that  before  the  defendant  took  her  away  she 
had  told  hhn  that  she  was  eighteen,  and  that  the  defendant 
bona  fide  believed  that  statement,  and  that  such  belief  was 
reasonable. 

If  the  court  should  be  of  opinion  that  under  these  circum- 
stances a  conviction  was  right,  the  defendant  was  to  appear 
for  judgment  at  the  next  assizes  for  Surrey ;  otherwise  the 
conviction  was  to  be  quashed :  see  Reg.  v.  Robins  (')  and 
Reg,  V.  OlifierO. 

April  2/).  The  Court  (Cockburn,  C.J.,  Bramwell  and 
Pollock,  BB.,  Mellor  and  Brett,  JJ.)  reserved  the  case  for 
the  consideration  of  all  the  judges. 

May  29.  The  case  was  argued  before  Cockburn,  C.  J., 
Kelly,  C.B.,  Bramwell,  Cleasby,  Pollock  and  Amph- 
lett,  BB.,  Blackburn,  Mellor,  Lush,  Brett,  Grove,  Quain, 
Denman,  Archibald,  Field  and  Lindley,  JJ. 

No  counsel  appeared  for  the  prisoner. 

Lilley^  for  the  prosecution,  cited  Attorney-Oeneral  v. 
Lockwood  (*) ;  Reg.  v.  Marsh  {*) ;  Reg.  v.  Hopkins  (') ;  Lee 
V.  Simpson  (*) ;  Reg.  v.  Robins  (') ;  Reg.  v.  Kipps  Q ;  Reg. 
V.  Olifieri^) ;  Reg.  v.  My  cock  {^) ;  Reg.  v.  Booth  {*). 

[Cockburn,  C.  J.,  referred  to  Reg.  v.  Hibbert {'''). 

Pollock,  B.,  referred  to  RexY.  Lord  Orey {'').'] 

June  26.     The  following  judgments  were  delivered : 

Brett,  J. :  In  this  case  tliQ  prisoner  was  indicted  under 
24  &  25  Vict.  c.  100,  s.  55,  for  that  he  did  unlawfully  take 
an  unmarried  girl,  being  under  the* age  of  sixteen  years, 
out  of  the  possession  and  against  the  will  of  her  father. 
156]  And,  according  to  the  ^statement  of  the  case,  we  are  to 
assume  that  it  was  proved  on  a  trial  that  he  did  take  an 
unmarried  girl  out  of  the  possession  and  against  the  will  of 
her  father,  and  that  when  lie  did  so  the  gin  was  under  the 
a§e  of  sixteen  years.  But  the  jury  found  that  the  girl  went 
with  the  prisoner  willingly,  that  she  told  the  prisoner  that 
she  was  eighteen  years  of  age,  that  he  believed  that  she  was 
eighteen  years  of  age,  and  that  he  had  reasonable  grounds 
for  so  believing.  The  question  is,  whether  upon  such  proof 
and  such  tindings  of  the  jury,  the  prisoner  ought  or  ought 
not,  in  point  of  law,  to  be  pronounced  guilty  of  the  oflfence 
with  which  he  was  charged.  He,  in  fact,  did  each  and 
everything  which  is  enumerated  in  the  statute  as  constitut- 

P)  C.  A  K..  646.  n  4  Cox,  Cr.  C,  167. 

(«)  10  Cox,  Or.  C,  402.  (S)  12  Cox,  Cr.  C,  28. 

(»)  9  M.  <fe.  W.,  878.  (•)  Ibid.,  231. 

(<)  4  D.  <fe  R..  260.  (»«)  Law  Rep.,  1  C.  C,  184. 

(»)  Car.  &  M.,  254.  (")  9  St.  Tr.,  127.  * 

(•)  3  C.  B.,  871 ;  16  L.  J.  (C.P.),  105. 
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ing  the  offence  to  be  punished,  if  what  he  did  was  ^one 
unlawfully  within  the  meaning  of  the  statute.  If  what  he 
did  was  unlawful  within  the  meaning  of  the  statute,  it  seems 
impossible  to  say  that  he  ought  not  to  be  convicted.  If 
what  he  did  was  not  unlawful  within  the  meaning  of  the 
statute,  it  seems  impossible  to  say  he  ought  to  be  convicted. 
The  question,  therefore,  is,  whether  the  findings  of  the 
jury,  wliich  are  in  favor  of  the  prisoner,  prevent  what  he  is 
proved  to  have  done  from  being  unlawful  within  the  mean- 
ing of  the  statute.  It  cannot,  as  it  seems  to  me,  properly  be 
assumed  that  what  he  did  was  unlawful  within  the  meaning 
of  the  statute,  for  that  is  the  very  question  to  be  determined. 

Now,  on  the  one  side,  it  is  said  tnat  the  prisoner  is  proved 
to  hav.e  done  every  particular  thing  which  is  enumerated  in 
the  act  as  constituting  the  oflfence  to  be  punished,  and  that 
there  is  no  legal  justification  for  what  he  did,  and,  therefore, 
that  it  must  be  held,  as  a  matter  of  law,  that  what  he  did  was 
unlawful  within  the  meaning  of  the  statute,  and  that  the 
statute  was  therefore  satisfied,  and  the  crime  completed. 
On  the  other  side,  it  is  urged  that  if  the  facts  had  been  as 
the  prisoner  believed  them  to  be,  and  as  by  the  findings  of 
the  jury  he  might  reasonably  believe  them  to  be,  and  was 
deceived  into  oelieving  them  to  be,  he  would  have  been 
guiltj  of  no  criminal  offence  at  all,  and  therefore  he  had  no 
criminal  intent  at  all,  and  therefore  that  what  he  did  was 
not  criminally  unlawful  within  the  meaning  of  the  criminal 
statute  under  which  he  was  indicted. 

It  has  been  said  that  even  if  the  facts  had  been  as  the 
prisoner  *believed  them  to  be  he  would  still  have  been  .[157 
doing  a  wrongful  act.  The  first  point,  therefore,  to  be  con- 
sidered would  seem  to  be,  what  would  have  been  the  legal 
position  of  the  prisoner,  if  the  facts  had  been  as  he  believed 
them  to  be,  that  is  to  say,  what  is  the  legal  position  of  a 
man  who  without  force  takes  a  girl  of  more  than  sixteen 
years  of.  age,  but  less  than  twenty-one  years  of  age,  out 
of  the  possession  of  her  father  and  against  his  will.  The 
statute  4  &  6  Phil.  &  Mary,  c.  8,  has  been  said  to  recognize 
the  legal  right  of  a  father  to  the  possession  of  an  unmarried 
daughter  up  to  the  age  of  sixteen.  The  statute  12  Car.  2, 
c.  24,  seems  to  recognize  the  right  of  a  father  to  such  posses- 
sion up  to  the  age  of  twenty-one.  Mr.  Hargreave,  in  notes 
12  and  15  to  Co.  Lit.  88,  b,  seems  to  deduce  the  right  in  the 
father  to  possession  up  to  the  age  of  twenty-one  from  those 
two  statutes,  and  that  such  right  is  to  be  called  in  law  a  right 
jure  naturce.  If  the  father' s  right  be  infringed  he  maj^  apply 
for  a  habeas  corpus.     When  the  child  is  produced  in  obe- 
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dience  to  such  writ,  issued  upon  the  application  of  a  father, 
if  the  child  be  under  twenty-one,  the  general  i-ule  is,  that 
if  the  child  be  of  an  age  to  exercise  a  choice,  the  court  leaves 
it  to  elect  where  it  will  go ;  if  it  be  not  of  that  age,  and  a 
Vant  of  discretion  would  only  expose  it  to  dangers  or  seduc- 
tions, the  court  must  make  an  grder  for  its  being  placed  in 
the  proper  custody,  and  that  undoubtedly  is  the  custody  of 
the  rather :"  Lord  Denraan,  C.  J.,  in  Bex  v.  Qlenhill  (*) ;  but 
if  the  child  be  a  female  under  sixteen,  the  court  will  order 
it  to  be  handed  over  to  the  father,  in  the  absence  of  certain  ob- 
jections to  his  custody,  even  though  the  child  object  to  return 
to  the  father.  If  the  child  be  between  sixteen  and  twenty- 
one,  and  refuse  to  return  to  the  father,  the  court,  even 
though  the  child  be  a  female,  gives  to  the  child  the  ejection 
as  to  the  custody  in  which  it  will  be.  "Now  the  cases 
which  have  been  decided  on  this  subject  show  that,  although 
a  father  is  entitled  to  the  custody  of  his  children  till  they  ob- 
tain the  age  of  twenty-one,  this  court  will  not  grant  a  habeas 
corpus  to  hand  a  child  which  is  below  that  age  over  to  its 
father,  provided  that  it  has  attained  an  age  of  suflScient  dis- 
cretion to  enable  it  to  exercise  a  wise  choice  for  its  own  in- 
terests. The  whole  question  is,  what  is  that  age  of  discre- 
158]  tion  ?  We  repudiate  *utterly,  as  most  dangerous,  the 
notion  that  any  intellectual  precocity  in  an  individual  female 
child  can  hasten  the  period  which  appears  to  have  been 
fixed  by  statute  for  the  arrival  of  the  age  of  discretion ;  for 
that  very  precocity,  if  uncontrolled,  mi^ht  very  probably 
lead  to  her  irreparable  injury.  The  Legislature  has  given 
us  a  guide,  which  we  may  safely  follow,  in  pointing  out  six- 
teen as  the  age  up  to  which  the  father's  right  to  the  custody 
of  his  female  child  is  to  continue  ;  and  short  of  which  such 
a  child  has  no  discretion  to  consent  to  leaving  him  :"  Cock- 
burn,  C.J.,  in  Reg,  v.  Howes  {^).  But  if  a  man  take  out  of 
her  father  8  possession  without  force  and  with  her  consent 
a  daughter  between  sixteen  and  twenty-one,  the  father 
would  seem  to  have  no  legal  remedy  for  such  taking.  It 
may  be  that  the  father,  if  present  at  the  taking,  might  resist 
such  taking  by  necessary  force,  so  that  to  an  action  for  as- 
sault by  the  man  he  might  plead  a  i  ustification.  But  for  a  mere 
such  taking  without  seductidh,  there  is  no  action  which  the 
father  could  maintain.  There  never  was  a  writ  applicable 
to  such  a  cause  of  action.  The  writ  of  "  ravishment  of 
ward"  was  only  to  such  as  had  the  right  to  the  marriage  of 
the  infant,  and  was  therefore  only  applicable  where  the  in- 
fant was  an  heir  to  property,  whose  marriage  was  therefore 

(0  4  A.  A  E.,  624.  (")  3  E.  4  E.,  3S2. 
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valuable  to  tlie  guardian:  see  Matcliff^s  Casei^y  No  such 
action  now  exists,  and  if  it  did,  it  would  not  be  applicable 
to  any  female  child,  at  all' events  not  to  any  who  was  heir- 
apparent.  Neither  can  a  man  who  with  her  consent,  and 
without  force,  takes  a  daughter  who  is  more  than  sixteen 
years  old,  but  less  than  twenty-one,  out  of  her  father's 
possession  or  custody,  be  indicted  for  such  taking.  There 
never  has  been  such  an  indictment.  The  statute  3  Hen.  7,  c.  2, 
was  enacted  against  ''the  taking  any  woman  so  against  her 
will  unlawfully,  that  is  to  say,  maid,  widow,  or  wife,  that 
such  taking,  &c.,  be.  felony."  It  was  held  m  Lady  Ful- 
wood^s  Cas€{*)  that  the  indictment  must  further  charge  that 
the  defendant  carried  away  the  woman  with  intent  to  marry 
or  defile  her.  Two  things,  therefore,  were  necessary,  whicn 
are  not  applicable  to  the  point  now  under  discussion, 
namely,  that  the  taking  should  be  against  the  will  of  the 
person  taken,  and  •  that  there  should  be  the  intent  to 
*  marry  or  defile.  The  statute  4  &  5  Phil.  &  Mary,  [159 
c.  8,  deals  with  the  taking  out  of  or  from  the  possession, 
custody,  or  government  of  the  father,  &c.,  any  maid  or 
woman  child  unmarried,  beine  under  the  age  of  sixteen 
years.  For  a  mere  unlawful  taKing  the  punishment  is  im- 
prisojiment  for  two  years.  For  a  taking  and  marriage ;  five 
years.  And  the  girl,  if  she  be  more  than  twelve  years  old, 
and  consents  to  the  marriage,  forfeits  her  inheritance.  The 
statute  9  Geo.  4,  c.  31,  s.  19,  is  enacted  against  the  taking 
of  a  woman  against  her  will  with  intent  to  marry  or  defile 
her,  &c.  The  same  statute,  s.  20,  is  as  to  an  unmarried  girl 
being  under  the  age  of  sixteen  years.  It  follows  from 
this  review  that  if  the  facts  had  been  as  the  prisoner,  ac- 
cording to  the  findings  of  the  jury,  believed  them  to  be, 
and  had  reasonable  ground  for  believing  them  to  be,  he 
would  have  done  no  act  which  has  ever  been  a  criminal 
offence  in  England  ;  he  would  have  done  no  act  in  respect  of 
which  any  civil  action  could  have  ever  been  maintained 
against  him ;  he  would  have  done  no  act  for  which,  if  done  in 
the  absence  of  the  father,  and  done  with  the  continuing  con- 
sent of  the  girl^  the  father  could  have  had  any  legal  remedy. 
We  have  then  next  to  consider  the  terms  of  the  statute, 
and  what  is  the  meaning  in  it  of  the  word  ''unlawfully." 
The  usual  system  of  framing  criminal  acts  has  been  to 
specifv  each  and  every  act  intended  to  be  subjected  to  any 
punishment :"  Criminal  Law  Consolidation  Acts,  by  Greaves, 
Introduction,  p.  xxxvii.;  and  then  in  some  way  to  declare 
whether  the  offence  is  to  be  considered  as  a  felony  or  as  a  mis- 

(»)  8  Co.  Rep.,  87.  O  Cro.  Car.,  484. 
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demeanor ;  and  then  to  enact  the  punishment.  It  seems 
obvious  that  it  is  the  prohibited  acts  which  constitute  the 
offence,  and  that  the  pnraseology  which  indicates  the  class 
of  the  offence  does  not  alter  or  affect  the  facts,  or  the  neces- 
sary proof  of  those  facts,  which  constitute  the  offence. 
There  are  several  usual  forms  of  criminal  enactment:  "If 
any  one  shall  with  such  or  such  an  intent  do  such  and  such 
acts,  he  shall  be  guilty  of  felony,  or  misdemeanor,  as  the 
case  may  be."  Whether  the  offence  is  declared  to  be  a 
felony  or  a  misdemeanor  depends  upon  the  view  of  the  Legis- 
lature as  to  its  heinousness.  But  the  class  in  which  it  is 
placed  does  not  alter  the  proof  requisite  to  support  a  charge 
of  being  guilty  of  it.  Under  such  a  form  of  enactment 
160]  there  must  be  proof  that  the  acts  were  done,  and  *done 
with  the  specified  intent.  Other  forms  are:  "If  any  one 
Q\\d\\  feloniously  do  such  and  such  acts,  he  shall  be  liable  to 
penal  servitude^"  &c.,  or  "If  any  one  shall  unlawfully  do 
such  and  such  acts,  he  shall  be  liable  to  imprisonment,  &c." 
The  first  of  these  forms  makes  the  offence  a  felony  by  the 
use  of  the  word  "feloniously;"  the  second  makes  the 
offence  a  misdemeanor  by  the  use  of  the  word  "  unlawfully." 
The  words  are  used  to  declare  the  class  of  the  offence.  But 
they  denote  also  a  part  of  that  which  constitutes  the  offence. 
They  denote  that  which  is  ec[uivalent  to,  though  not  the  same 
as,  the  specific  intent  mentioned  in  the  first  form,  to  which 
allusion  has  been  made.  Besides  denoting  the  class  of  the 
offence,  they  denote  that  something  more  must  be  proved 
than  merely  that  the  prisoner  did  the  prohibited  acts.  They 
do  not  necessarily  denote  that  evidence  need,  in  the  first  in- 
stance, be  given  of  more  than  that  the  prisoner  did  the  pro- 
hibited acts  ;  but  they  do  denote  that  the  jury  must  find,  as 
matter  of  ultimate  proof,  more  than  that  the  prisoner  did 
the  prohibited  acts.  What  is  it  that  the  jury  must  be  satis- 
fied is  proved,  beyond  merely  that  the  person  did  the  pro- 
hibited acts  ?  It  is  suggested  that  they  must  be  satisfied 
that  the  prisoner  did  the  acts  with  a  criminal  mind,  that 
there  was  '^mens  rea.^^  The  true  meaning  of  that  plirase  is  to 
be  discussed  hereafter.  If  it  be  true  that  this  must  be  proved, 
the  only  difference  between  the  second  forms  and  the  first 
form  oi  enactment  is,  that  in  the  first  the  intent  is  specified, 
but  in  the  second  it  is  left  generally  as  a  criminal  state  of 
mind.  As  between  the  tw^o  second  forms  the  evidence, 
either  direct  or  inferential,  to  prove  the  criminal  state  of 
mind  must  be  the  same.  The  proof  of  the  state  of  the  mind 
is  not  altered  or  affected  by  the  class  in  which  the  offence  is 
placed. 
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Another  common  form  of  enactment  is,  "If  any  person 
knowingly^  wilfully  and  maliciously  do  such  or  sucn  acts 
he  shall  be  guilty  of  felony,"  or,  '*if  2iTiy  knowingly  and 
wilfully  do  such  or  such  acts,  he  shall  be  guilty  of  mis- 
demeanor,-'  or  *'  If  ^ixyknotoingly^  wilfully ^ltSl  feloniously^ 
do  sucli  or  such  acts,  he  shall  be  liable,  &c."  or  ''if  anv 
knowingly  and  ViVlaicfvlly  do  such  and  such  acts,  he  shall 
be  liable, '&c."  The  same  explanation  is  to  be  given  of  all 
these  forms  as  between  each  otner  as  before.  They  are  mere 
differences  in  form.  And  though  they  be  all,  or  though 
^several  of  them  be,  in  one  consolidating  statute,  they  [161 
are  not  to  be  construed  by  contrast.  '*If  any  question 
should  Srise  in  which  any  comparison  may  be  instituted 
between  different  sections  oi  any  one  or  several  of  these  acts, 
it  must  be  carefully  borne  in  mind  in  what  manner  these 
acts  were  framed.  None  of  them  was  rewritten ;  on  the 
contrary,  each  contains  enactments  taken  from  different  acts 

Eassed  at  different  times  and  with  different  views,  and 
^quently  varying  from  each  other  in  phraseology;  and, 
for  the  reasons  stated  in  the  introduction,  these  enactments 
for  the  most  part  stand  in  these  acts  with  little  or  no  varia- 
tion in  their  phraseology,  and  consequently  their  differences 
in  th^t  respect  \yill  be  found  generally  to  remain  in  these 
acts.  It  follows,  therefore,  from  hence,  that  any  argument 
as  to  a  difference  in  the  intention  of  the  Legislature  which 
may  be  drawn  from  a  difference  in  the  terms  of  one  clause 
from  those  in  another  will  be  entitled  to  no  weight  in  the 
construction  of  such  clauses;  for  that  argument  can  only 
•  apply  with  force  where  an  act  is  framed  from  beginning  to 
end  with  one  and  the  same  view,  and  with  the  intention  of 
making  it  thoroughly  consistent  throughout : "  Greaves  on- 
Criminal  Law  Consolidation  Acts,  p.  3.  I  have  said  that  as 
between  each  other  the  same  explanation  is  to  be  given  of 
these  latter  forms  of  enactment  as  of  the  former  mentioned 
in  this  judgment.  But  as  between  these  latter  and  the 
former  forms,  there  is  the  introduction  in  the  latter  of  such 
words  as  ''  knowingly,"  "  wilfully,"  "maliciously."  "  Wil- 
fully" is  more  generally  applied  when  the  prohibited  acts 
are  in  their  natural  consequences  not  necessarily  or  very 
probably  noxious  to  the  public  interest,  or  to  individuals ; 
so  that  an  evil  mind  is  not  the  natural  inference  or  conse- 
quence to  be  drawn  from  the  doing  of  the  acts.  The  pres- 
ence of  the  word  requires  somewhat  more  evidence  on  the 
part  of  the  prosecution  to  make  out  a  prima  facie  case, 
than  evidence  that  the  prisoner  did  the  prohibited  acts. 
So  as  to  the  word  ''maliciously,"  it  is  usual  where  the  pro- 
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hibited  acts  mayor  may  not  be  such  as  in  themselves  import 
prima  facie  a  malicious  mind.  In  the  same  way  the  word 
"knowingly"  is  used,  where  the  noxious  character  of  the 
prohibited  acts  depends  upon  a  knowledge  in  the  prisoner 
of  their  noxious  effect,  other  than  the  mere  knowledge  that 
he  is  doing  the  acts.  The  presence  of  the  word  calls  for 
162]  more  evidence  on  the  *part  of  the  prosecution.  But 
the  absence  of  the  word  does  not  prevent  the  prisoner  from 
proving  to  the  satisfaction  of  the  jury  that  the  mens  reay  to 
be  prima  facie  inferred  from  his  doing  the  prohibited  acts, 
did  not  in  fact  exist.  In  Bex  v.  Marsh  (')  the  measure  of 
the  effect  of  the  presence  in  the  enactment  of  the  word 
'*  knowingly,"  is  explained.  The  information  ana  convic- 
tion were  against  a  carrier  for  having  game  in  his  possession 
contrary  to  the  statute  5  Anne,  c.  14,  which  declares  ''that 
anjr  carrier  having  game  in  his  possession  is  guilty  of  an 
offence  unless  it  be  sent  by  a  qualified  person."  The  only 
evidence  given  was,  that  the  defendant  was  a  carrier,  and 
that  he  hj&  game  in  his  wagon  on  the  road.  It  was  objected, 
that  there  was  no  evidence  that  the  defendant  knew  of  the 
presence  of  the  game,  or  that  the  person  who  sent  it  was  not 
a  qualified  person.  The  judges  held  that  there  was  sufficient 
prima  fade  evidence,  and  that  it  was  noj  rebutted  by  the 
defendant  by  sufficient  proof  on  his  part  of  the  ignorance 
suggested  on  his  behalf.  The  judgments  clearly  import, 
that  if  the  defendant  could  have  satisfied  the  iuiTj  of  his 
ignorance,  it  would  have  been  a  defence,  though  the  word 
''  knowingly"  was  not  in  the  statute.  In  other  words,  that 
its  presence  or  absence  in  the  statute  only  alters  the  burden 
of  proof.  ''Then,  as  to  knowledge,  the  clause  itself  says 
nothing  about  it.  If  that  had  been  introduced,  evidence  to 
establish  knowledge  must  have  been  given  on  the  part  of 
the  prosecutor ;  but  under  this  enactment  the  party  charged 
must  show  a  degree  of  ignorance  sufficient  to  excuse  him. 
Here  there  was  prima  fade  evidence  that  the  game  was  in 
his  possession  as  carrier.  Then  it  lay  on  the  defendant  to 
rebut  that  evidence : "  Bayley,  J.  "The  game  was  found 
in  his  wagon  employed  in  the  course  of  his  business  as  a 
carrier.  That  raises  a  presumption  prima  fade  that  he 
knew  it,  and  that  is  not  rebutted  by  the  evidence  given  on 
the  part  of  the  defendant : "    Littledale,  J. 

Prom  these  considerations  of  the  forms  of  criminal  enact- 
ments, it  would  seem  that  the  ultimate  proof  necessary  to 
authorize  a  conviction  is  not  altered  by  the  presence  or 
absence  of  the  word  "knowingly,"  though  by  its  presence 

(')  2  B.  cfe  C,  717. 
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or  absence  the  burden  of  proof  is  altered ;  and  it  would 
seem  that  there  must  be  proof  to  satisfy  a  jury  ultimately 
tliat  there  was  a  criminal  mind,  or  mens  *rea,  in  every  [163 
oflfence  really  charged  as  a  crime.  In  some  enactments,  or 
common  law  maxims  of  crime,  and  therefore  in.  the  indict- 
ments charging  the  committal  of  those  crimes,  the  name  of 
the  crime  imports  that  a  Tnens  rea  must  be  proved,  as  in 
murder,  burglary,  &c.  In  some  the  mens  rea  is  contained 
in  the  specific  enactments  as  to  the  intent  which  is  made  a 
part  of  the  crime.  In  some  the  word  "feloniously"  is 
used,  and  in  such  cases  it  has  never  been  doubted. but  that 
a  felonious  mind  must  ultimately  be  found  by  the  jury.  In 
enactments  in  a  similar  form,  but  in  which  the  prohibited 
acts  are  to  be  classed  as  a  misdemeanor,  the  word  ''unlaw- 
fully" is  used  instead  of  the  word  "feloniously."  What 
reason  is  there  why,  in  like  manner,  a  criminal  mind,  or 
mens  rea^  must  not  ultimately  be  found  by  the  jury  in 
order  to  justify  a  conviction,  the  distinction  always  being 
observed,  that  in  some  cases  the  proof  of  the  committal  of 
the  acts  may  prima  facie^  either  by  reason  of  their  own 
nature,  or  by  reason  of  the  form  of  the  statute,  import  the 
proof  of  the  7nens  rea  f  But  even  in  those  cases  it  is  open 
to  the  prisoner  to  rebut  the  priTna  facie  evidence,  so  tnat 
if,  in  the  end,  the  jury  are  satisfied  that  there  was  no  crim- 
inal mind,  or  mens  rea^  there  cannot  be  a  conviction  in 
England  for  that  which  is  by  the  law  considered  to  be  a 
crime. 

There  are  enacttnents  which  by  their  form  seem  to  con- 
stitute the  prohibited  acts  into  crimes,  and  yet  by  virtue  of 
which  enactments  the  defendants  charged  with  the  com- 
mittal of  the  prohibited  acts  have  been  convicted  in  the 
absence  of  the  knowledge  or  intention  supposed  necessary 
to  constitute  a  mens  rea.  Such  are  the  cases  of  trespass  in 
pursuit  of  game,  or  of  piracy  of  literary  or  dramatic  works, 
or  of  the  statutes  passed  to  protect  the  revenue.  But  the 
decisions  have  been  based  upon  the  judicial  declaration  that 
the  enactments  do  not  constitute  the  prohibited  acts  into 
crime,  or  offences  against  the  Crown,  but  only  prohibit  them 
for  the  purpose  of  protecting  the  individual  interest  of 
individual  persons,  or  of  the  revenue.  Thus,  in  Lee  v. 
Simpson  (*),  in  an  action  for  penalties  for  the  representation 
of  a  dramatic  piece,  it  was  held  that  it  was  not  necessary  to 
show  that  the  defendant  knowingly  invaded  the  plaintiff's^ 
right.  But  the  reason  of  the  decision  given  by  Wilde,' 
C.J.  O,  is:    "The  object  of  the  Legislature  *was  to  [164: 

(')  8  C.  B.,  871  ;  15  L.  J.  (C.P.),  106.  («)  3  0.  B.,  at  p.  883. 
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protect  authors  against  the  piratical  invasion  of  their  rights. 
In  the  sense  of  having  committed  an  offence  against  the  act, 
of  having  done  a  thing  that  is  prohibited,  the  defendant  is 
an  offender.  But  the  plaintiff's  rights  do  not  depend  upon 
the  innocence  or  guilt  of  the  defendant."  So  the  decision 
in  Morden  v.  Porter  {^)  seems  to  be  made  to  turn  upon  the 
view  that  the  statute  was  passed  in  order  to  protect  the 
individual  property  of  the  landlord  in  game  reserved  to  him 
by  his  lease  against  that  which  is  made  a  statutory  trespass 
against  him,  although  his  land  is  in  the  occupation  or  his 
tenant.  .There  are  other  cases  in  which  the  ground  of 
decision  is  that  specific  evidence  of  knowledge  or  intention 
need  not  be  given,  because  the  nature  of  the  prohibited  acts 
is  such  that,  if  done,  they  must  draw  with  them  the  infer- 
ence that  they  were  done  with  the  criminal  mind  or  intent 
which  is  a  part  of  every  crime.  Such  i^  the  case  of  the 
possession  and  distribution  of  obscene  books.  If  a  man 
possesses  them,  and  distributes  them,  it  is  a  necessary  in- 
lerence  that  he  must  have  intended  that  their  first  effect 
must  be  that  which  is  prohibited  by  statute,  and  that  he 
cannot  protect  himself  by  showing  that  his  ultimate  object 
or  secondary  intent  was  not  immoral :  Reg.  v.  HicJcUa  (*). 
This  and  similar  decisions  go  rather  to  show  what  is  mens' 
Tea,  than  to  show  whether  tnere  can  or  cannot  be  conviction 
for  crime  proper  without  Toens  rea. 

As  to  the  last  question,  it  has  become  very  necessary  to 
examine  the  authorities.  In  Blackstone's  Commentaries, 
by  Stephen,  2d  ed.,  vol.  iv.,  book  6,  Of  Crimes,  p.  98: 
'*And  as  a  vicious  will  without  a  vicious  act  is  no  civil 
crime,  so,  on  the  other  hand,  an  unwarrantable  act  without 
a  vicious  will  is  no  crime  at  all.  So  that,  to  constitute  a 
crime  against  human  laws,  there  must  be  first  a  vicious  will, 
and  secondly  an  unlawful  act  consequent  upon  such  vicious 
will.  Now  there  are  three  cases  in  which  the  will  does  not 
join  with  the  act:  1.  Where  there  is  a  defect  of  under- 
standing, &c.;  2.  Where  there  is  understanding  and  will 
suflicient  residing  in  the  party,  bilt  not  called  forth  and 
exerted  at  the  time  of  the  action  done,  which  is  the  case 
of  all  offences  committed  by  chance  or  ignorance.  Here  t!ie 
will  sits  neuter,  and  neither  concurs  with  the  act  nor  dis- 
agrees to  it."  And  at  p.  105:  "Ignorance  or  mistake 
165]  *is  another  defect  of  will,  when  a  man,  intending  to 
do  a  lawful  act,  does  that  which  is  unlawful ;  for  here,  the 
deed  and  the  will  acting  separately,  there  is  not  that  con- 
junction between  them  which  is  necessary  to  form  a  criminal 

O  7  C.  B.  (N^.S).  641 ;  29  L.  J.  (M.C.),  218.  O  Law  Rep.,  S  Q.  B.,  S60. 
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act.  But  this  must  be  an  ignorance  or  mistake  in.  fact,  and 
not  an  error  in  point  of  law.  As  if  a  man,  intending  to  kill 
a  thief  or  housebreaker  in  his  own  house,  by  mistake  kills 
one  of  his  family,  this  is  no  criminal  action ;  but  if  a  man 
thinks  he  has  a  right  to  kill  a  person  excommunicated  or 
outlawed  wherever  he  meets  him,  and  does  so,  this  is  wilful 
murder."  In  Fowler  v.  Pad^getQ  the  jury  found  that  they 
thought  the  intent  of  the  plaintiff  in  going  to  London  was 
laudable ;  that  he  had  no  intent  to  defraud  or  delay  his 
creditors,  but  that  delay  did  actually  happen  to  some  cred- 
itors. Lord  Kenyon  said:  *' Bankruptcy  is  considered  as 
a  crime,  and  the  bankrupt  in  the  old  laws  is  called  an 
offender ;  but  it  is  a  principle  of  natural  justice  and  of  our 
laws  that  actus  noh  facit  reum  nisi  mens  sit  rea.  The 
intent  and  the  act  must  both  concur  to  constitute  the 
crime."  And  again  :  '*I  would  adopt  any  construction  of 
the  statute  that  the  words  will  bear,  in  order  to  avoid  such 
monstrous  consequences  as  would  manifestly  ensue  from 
the  construction  contended  for." 

In  Hearne  v.  Odrton  (^)  the  respondents  were  charged  upon 
an  information,  for  having  sent  oil  of  vitriol  by  the  Great 
Western  Railway,  without  marking  or  stating  the  nature  of 
the  goods.  By  20  &  21  Vict.  c.  43,  s.  168,  ''every  person  who 
shall  send  or  cause  to  be  sent  by  the  said  railway  any  oil 
of  vitriol,  shall  distinctly  mark  or  state  the  nature  of  such 
goods,  &c.,  on  pain  of  forfeiting,  &c."  ^y  s.  206  such  pen- 
alty is  recoverable  in  a  summary  way  before  justices,  with 
power  to  imprison,  &c.  The  respondents  had  in  fact  sent 
oil  of  vitriol  unmarked.  But  the  justices  found  that  there 
was  no  guilty  knowledge,  but,  on  the  contrary,  the  respon- 
dents acted  under  the  full  belief  that  the  goods  were  cor- 
rectly described,  and  had  previously  used  all  proper  diligence 
to  inform  themselves  of  tne  fact.  They  refused  to  convict. 
It  must  be  observed  that  in  that  case,  as  in  the  present,  the 
respondents  did  in  fact  the  prohibited  acts,  and  that  in  that 
case,  as  in  this,  it  was  found,  as  the  ultimate  proof,  that 
they  were  deceived  into  the  belief  of  a  ^different  and  [166 
non-criminal  state  of  facts,  and  had  used  all  proper  diligence. 
The  case  is  stronger,  perhaps,  than  the  present  by  reason  of 
the  word  ''unlawfully  "  being  absent  from  that  statute.  The 
court  upheld  the  decision  oi  the  magistrates,  holding  that 
the  statute  made  the  doing  of  the  prohibited  acts  a  crime, 
and  therefore  that  there  must  be  a  criminal  mind,  which 
there  was  not.  "As  to  the  latter  reason,  I  think  the  justices 
were  perfectly  right :  actus  non  facit  reum  nisi  mens  sit 

(')  7  T.  R.,  609.  («)  2  E.  A  E.,  16;  28  L.  J.  (M.C.),  216. 
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Tea.  The  act  with  which  the  respondents  were  charged  is 
an  offence  created  by  statute,  and  for  which  the  person  com- 
mitting it  is  liable  to  a  penalty  or  to  imprisonment ;  not 
only  was  there  no  proof  of  guilty  knowledge  on  the  part  of 
the  respondents,  but  the  presumption  of  a  guilty  knowledge 
on  their  part,  if  any  could  be  raised,  was  rebutted  by  the 
proof  that  a  fraud  had  been  practised  on  them.  I  am  in- 
clined to  think  they  were  civilly  liable:"  Lord  Camp- 
bell, C.J.  "I  was  inclined  to  think  at  first,  that  the 
provision  was  merely  protective  ;  but  if  it  create  a  criminal 
offence,  which  I  am  not  prepared  to  deny,  then  the  mere 
sending  by  the  respondents,  without  a  guilty  knowledge 
on  their  part,  would  not  render  them  criminally  liable,  al- 
though, as  they  took  Nicholas's  word  for  the  contents  of 
the  parcel,  they  would  be  civilly  liable :"  Erie,  J. 

In  Taylor  v.  N,ew7nan  (*)  the  information  was  under  24»& 
25  Vict.  c.  96,  s.  23 :  "  Whosoever  shall  unlawfully  and  wil- 
fully kill,  &c.,  any  pigeon,  &c."  The  appellant  shot  pigeons 
on  his  farm  belonging  to  a  neighbor.  The  justices  con- 
victed on  the  ground  that  the  appellant  was  not  justified  by 
law  in  killing  the  pigeons,  ana,  therefore,  that  the  killing 
was  unlawful.  In  other  words  they  held  that  the  only 
meaning  of  **  unlawfully  "  in  the  statute  was  '*  without  legal 
justification."  The  court  set  aside  the  conviction.  *'I 
think  that  the  statute  was  not  intended  to  apply  to  a  case 
in  which  there  was  no  guilty  mind,  and  where  the  act  was 
done  by  a  person  under  the  honest  belief  that  he  was  exer- 
cising a  right :"  Mellor,  J. 

In  Buckmaster  v.  Reynolds  (')  an  information  was  laid 
for  unlawfully,  by  a  certain  contrivance,  attempting  to  ob- 
struct or  prevent  the  purposes  of  an  election  at  a  vestry. 
The  evidence  was  that  the  defendant  did  obstruct  the  elec- 
tion because  he  forced  himself  and  others  into  the  room 
167]  before  eight  o'clock  believing  that  eight  *o' clock  was 
passed.  The  question  asked  was,  whether  an  intentional  ob- 
struction by  actual  violence  is  an  offence,  &c.  This  ques- 
tion the  court  answered  in  the  aflirmative,  so  that  there,  as 
here,  the  defendant  had  done  the  prohibited  acts.  But 
Erie,  J.,  continued:  "I  accompany  this  statement  (i.e.  the 
answer  to  the  question)  by  a  statement  that  upon  tlie  facts 
set  forth  I  am  unable  to  see  that  the  magistrate  has  come  to 
a  wrong  conclusion.  A  man  cannot  be  said  to  be  guilty  of 
a  delicit  unless  to  some  extent  his  mind  goes  with  the  act. 
Here  it  seems  that  the  respondent  acted  in  the  belief  that  he 

(')  4  B.  <fe  S.,  89 ;  32  L.  J.  (M.C.),  186.  («)  13  C.  B.  C^.S.),  62. 
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had  a  right  to  enter  the  room,  and  that  he  had  no  intention 
to  do  a  wrongful  act."  * 

In  Reg,  v.  Hibbert  (')  the  prisoner  was  indicted  under  the 
section  now  in  question.  The  girl,  who  lived  with  her  father 
and  mother,  left  her  home  in  company  with  another  girl  to 
go  to  a  Sunday  school.  The  prisoner  met  the  two  girls  and 
induced  them  to  go  to  Manchester.  At  Manchester  he  took 
them  to  a  public-house  and  there  seduced  the  girl  in  ques- 
tion, who  was  under  sixteen.  The  prisoner  made  no  inquiry 
and  did  not  know  who  the  girl  was,  or  whether  she  had  a 
father  or  mother  living  or  not,  but  he  had  no  reason  to,  and 
did  not  believe  that  she  was  a  girl  of  the  town.  The  jury 
found  the  prisoner  guilty,  and  Iiush,  J.,  reserved  the  case. 
In  the  Court  of  Criminal  Appeal,  Bovill,  C.J.,  Channell  and 
Pigott,  BB.,  Bvles  and  Lush,  JJ.,  quashed  the  conviction. 
Bovill,  C.J.:  "In  the  present  case  there  is  no  statement  of 
any  finding  of  fact  that  the  prisoner  knew,  or  had  reason  to 
believe,  that  the  girl  was  under  the  lawful  care  or  charge  of 
her  father  or  mother,  or  any  other  person.  In  the  absence 
of  any  finding  of  fact  on  this  point  the  conviction  cannot  be 
supported."  This  case  was  founded  on  Reg.  v.  Oreen  ('J, 
before  Martin,  B.  The  girl  was  under  fourteen,  and  lived 
with  her  father,  a  fisherman,  at  Southend.  The  prisoners 
saw  her  in  the  street  by  herself  and  induced  her  to.go  witli 
them.  They  took  her  to  a  lonely  house,  and  there  Green 
had  criminal  intercourse  with  her.  Martin,  B.,  directed  an 
acquittal:  "There  must,  he  said,  be  a  taking  out  of  the 
possession  of  the  father.  Here  the  prisoners  picked  up  the 
girl  in  the  street,  and  for  anything  that  appeared,  they 
might  not  have  known  that  the  girl  had  a  father.  The  girl 
was  not  taken  out  of  the  possession  of  *any  one.  The  [168 
prisoners,  no  doubt,  hjid  done  a  very  immoral  act,  but  the 
Question  was  whether  they  had  committed  an  illegal  act. 
The  criminal  law  ought  not  to  be  strained  to  meet  a  case 
which  did  not  come  within  it.  The  act  of  the  prisoners  was 
scandalous,  but  it  was  not  any  legal  offence." 

In  each  of  these  cases  the  girl  was  surely  in  the  legal  pos- 
session of  her  father.  The  fact  of  her  being  in  the  street  at 
the  time  could  not  possibly  prevent  her  from  being  in  the 
legal  possession  of  her  father.  Everything,  therefore,  pro- 
hibited was  done  by  the  prisoner  in  fact.  But  in  each  case 
the  ignoi-ance  of  facts  was  held  to  prevent  the  case  from  be- 
ing the  crime  to  be  punished. 

In  Reg,  v.  Tlnckler  ('),  in  a  case  under  this  section,  Cock- 
burn,  C. J.,  charged  the  jury  thus :    "It  was  clear  the  pris- 

0)  Law  Rep.,  1  C.  C,  184.  («)  8  F.  A  F.,  274.  (»)  1  F.  <fe  F.,  518. 
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oner  bad  no  right  to  act  as  lie  had  done  in  taking  the  child 
oiit'^f  Mrs.  Barnes's  custody.  But  inasmuch  as  no  improper 
motive  was  suggested  on  the  part  of  the  prosecution,  it  might 
very  well  be  concluded  that  the  prisoner  wished  the  child  to 
live  with  him,  and  that  he  meant  to  discharge  the  promise 
which  he  alleged  he  had  made  to  her  father,  and  that  he 
did  not  suppose  he  was  breaking  the  law  when  he  took  the 
child  away.  This  bein^  a  criminal  prosecution,  if  the  jury 
should  take  this  view  ot  the  case,  and  be  of  opinion  that  the 
prisoner  honestly  believed  that  he  had  a  right  to  the  custody 
of  the  child,  then,  although  the  prisoner  was  not  legally 
justified,  he  would  be  entitled  to  an  acquittal."  The  jury 
found  the  prisoner  not  guilty. 

In  Reg,  v.  Sleep  {')  the  prisoner  had  possession  of  govern- 
ment stores,  some  oi  whicn  were  marked  with  the  broad  ar- 
row. The  jury,  in  answer  to  a  question  whether  the  prisoner 
knew  that  the  copper,  or  any  part  of  it,  was  marked, 
answered,  "We  have  not  sufficient  evidence  before  us  to 
show  that  he  knew  it."  The  Court  of  Criminal  Appeal  held 
that  the  prisoner  could  not  be  convicted.  Cockburn,  C.J.: 
•'  Actus  710 n  faclt  reum  nisi  mens  sit  rea  is  the  foundation 
of  all  criminal  procedure.  The  ordinary  principle  that  there 
must  be  a  guilty  mind  to  constitute  a  guilty  act  applies  to 
this  case,  and  must  be'imported  into  this  statute,  as  it  was 
held  in  Reg,  v.  Cohen  ("),  where  this  conclusion  of  the  law  was 
169]  stated  by  *Hill,  J.,  with  his  usual  clearness  and  power. 
It  is  true  that  the  statute  says  nothing  about  knowledge,  but 
this  must  be  imported  into  the  statute."  Pollock,  C.B., 
Martin,  B.,  Crompton  and  Willes,  JJ.,  agreed. 

In  the  cases  of  Reg.  v.  Robins  (')  and  Reg.  v.  Olifier  {*) 
there  was  hardly  such  evidence  as  was  given  in  this  case,  as 
to  the  prisoner  being  deceived  as  to  the  age  of  the  girl,  and 
having  reasonable  ground*  to  believe  the  deception,  and 
there  certainly  were  no  findings  by  the  jury  equivalent  to 
the  findings  in  this  case. 

In  Reg.  v.  Forbes  and  Webb{*\  although  the  policeman 
was  in  plain  clothes,  the  prisoners  certainly  had  strong 
ground  to  suspect,  if  not  to  believe,  that  he  was  a  police- 
man ;  for  the  case  states  that  they  repeatedly  called  out  to 
rescue  the  boy  and  pitch  into  the  constable. 

Upon  all  the  cases  I  think  it  is  proved  that  there  can  be 
no  conviction  for  crime  in  England  in  the  absence  of  a  crim- 
ir»al  mind  or  7?iens  rea. 

('^  S  Cox,  Cr.  C,  472.  {*)  10  Cox,  Or.  C,  402. 

{^  e  Cox.  Cr.  C,  41.  (»)  10  Cox,  Cr.  C,  362. 

{*}  1  C.  *fe  K.,  45(5. 
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Then  comes  the  question,  what  is  the  true  meaning  of  the 
phrase.  I  do  not  doubt  that  it  exists  where  the  prisoner 
knowingly  does  acts  which  would  constitute  a  crime  if  the 
result  were  as  he  anticipated,  but  in  which  the  result  may 
not  improbably  end  by  bringing  the  offence  within  a  more 
serious  class  of  crime.  As  if  a  man  strikes  with  a  danger- 
ous weapon,  with  intent  to  do  grievous  bodily  harm,  and 
kills,  the  result  makes  the  crime  murder.  The  prisoner  has 
run  the  risk.  So,  if  a  prisoner  do  the  prohibited  acts,  with- 
out caring  to  consider  what  the  truth  is  as  to  facts — as  if  a 
prisoner  were  to  abduct  a  girl  under  sixteen  without  caring  to 
consider  whether  she  was  in  truth  under  sixteen — he  runs  the 
risk.  So  if  he  without  abduction  defiles  a  girl  who  is  in 
fact  under  ten  years  old,  with  a  belief  that  she  is  between 
ten  and  twelve.  If  the  facts  were  as  he  believed  he  would 
be  committing  the  lesser  crime.  Then  he  runs  the  risk  of 
his  crime  resulting  in  the  greater  crime.  It  is  clear  that 
ignorance  of  the  law  does  not  excuse.  It  seems  to  me  to 
follow  that  the  maxim  as  to  mens  rea  applies  whenever  the 
facts  which  are  present  to  the  prisoner's  mind,  *and  [170 
which  he  has  reasonable  ground  to  believe,  and  does  believe 
to  be  the  facts,  would,  if  true,  make  his  acts  no  criminal 
offence  at  all. 

It  may  be  true  to  say  that  the  meaning  of  the  word  ''un- 
lawfully" is,  that  the  prohibited  acts  be  done  without  justi- 
ficasion  or  excuse ;  I,  of  course,  agree  that  if  there  be  a  legal 
justification  there  can  be  no  crime ;  but  I  come  to  the  con- 
clusion tiiat  a  mistake  of  facts,  on  reasonable  grounds,  to  the 
extent  that  if  the  facts  were  as  believed  the  acts  of  the  pris- 
oner would  make  him  guilty  of  no  criminal  offence  at  all,  is 
an  excuse,  and  that  sucJi  excuse  is  implied  in  every  criminal 
charge  and  every  criminal  enactment  in  England.  I  agree 
with  Lord  Kenyon  that  "such  is.  our  law,"  and  with  Cock- 
burn,  C.J.,  that  "such  is  the  foundation  of  all  criminal  pro- 
cedure." 

The  following  judgment  (in  which  Cockburn,  C.  J.,  Mellor, 
Lush,  Quain,  Denman,  Archibald,  Field,  and  lindley,  JJ., 
and  Pollock,  B.,  concurred)  was  delivered  by 

Blackburn,  J. :  In  this  case  we  must  take  it  as  found  by 
the  jury  that  the  prisoner  took  an  unmarried  girl  out  of  the 
possession  and  against  the  will  of  her  father,  and  that  the 
girl  was  in  fact  under  the  age  of  sixteen,  but  that  the  pris- 
oner bona  fide,  and  on  reasonable  grounds,  believed  that  she 
was  above  sixteen,  viz.,  eighteen  years  old.  No  question 
arises  as  to  what  constitutes  a  taking  out  of  the  possession 
of  her  father;   nor  as  to  what  circumstances  might  justify 
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such  taking  as  not  being  unlawful ;  nor  as  to  how  far  an 
honest  though  mistaken  belief  that  such  circumstances  as 
would  justify  the  taking  existed,  might  form  an  excuse ;  for 
as  the  case  is  reserved,  we  must  take  it  as  proved  that  the 
girl  was  in  the  possession  of  her  father,  and  that  he  took 
her,  knowing  that  he  trespassed  on  the  father's  rights,  and 
had  no  color  of  excuse  for  so  doing.   . 

The  question,  therefore,  is  reduced  to  this,  whether  the 
words  in  24  &  26  Vict.  c.  100,  s.  65,  that  whoseyer  shall  take 
"any  unmarried  girl,  being  under  the  age  of  sixteen,  out  of 
the  possession  of  lier  father,"  are  to  be  read  as  if  thev  were 
"bemg  under  the  age  of  sixteen,  and  he  knowing  she  was 
und«^r  that  age."  No  such  words  are  contained  in  the  stat- 
171]  ^te,  nor  is  there  the  word  *" maliciously,"  "know- 
ingly," or  any  other  word  used  that  can  be  said  to  involve 
a  similar  meaning. 

The  argument  m  favor  of  the  prisoner  must  therefore  en- 
tirely proceed  on  the  ground  that,  in  general,  a  guilty  mind 
is  an  essential  ingredient  i^  a  crime,  and  that  where  a  statute 
creates  a  crime,  the  intentiqn  of  the  Legislature  should  be 
presumed  to  be  to  include  "knowingly  "in  the  definition  of 
the  crime,  and  the  statute  should  he  read  as  if  that  word 
were  inserted,  unless  the  contmrv  intention  appears.  We 
need  not  incjuire  at  present  whether  the  canon  of  construc- 
tion goes  quite  so  far  as  above  stated,  for  we  are  of  opinion 
that  the  intention  of  the  Legislature  sufficiently  apj)ears  to 
have  been  to  punish  the  abduction,  unless  the  girl,  in  fact, 
was  of  such  an  age  as  to  make  her  consent  an  excuse,  irre- 
spective of  whether  he  knew  her  to  be  too  young  to  give  an 
effectual  consent,  and  to  fix  that  age  at  sixteen.  The  sec- 
tion in  question  is  one  of  a  series  of  enactments,  beginning 
with  s.  48,  and  ending  with  s.  65,  forming  a  code  for  the  pro- 
tection of  women,  and  the  guardians  of  young  women. 
These  enactments  are  taken  with  scarcely  an^  alteration 
from  the  repealed  statute,  9  Geo.  4,  c.  31,  which  had  col- 
lected them  into  a  code  from  a  variety  of  old  statutes  all  re- 
pealed by  it. 

Sect.  60  enacts,  that  whosoever  shall  "unlawfully  and  car- 
nally know  and  abuse  any  girl  under  the  age  of  ten  years," 
shall  be  guilty  of  felony.  Sect.  61,  whoever  shall  "unlaw- 
fully and  carnally  know  and  abuse  any  girl  being  above  the 
age  of  ten  years,  and  under  the  age  of  twelve  years,"  shall 
be  guilty  of  a  misdemeanor. 

It  seems  impossible  to  suppose  that  the  intention  of  the 
Legislature  in  those  two  sections  could  have  been  to  make 
the  crime  depend  upon  the  knowledge  of* the  prisoner  of  the 
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girl's  actual  age.  It  would  produce  the  monstrous  result 
that  a  man  who  had  carnal  connection  with  a  girl,  in  reality 
not  quite  ten  years  old,  but  whom  he  on  reasonable  grounds 
believed  to  be  a  little  more  than  ten,  was  to  escape  alto- 
gether. He  could  not,  in  that  view  of  the  statute,  be  con- 
victed of  the  felonv,  for  he  did  not  know  her  to  be  under 
ten.  He  could  not  be  convicted  of  the  misdemeanor,  because 
she  was  in  fact  not  above  the  age  of  ten.  It  seems  to  us 
that  the  intention  of  the  Legislature  was  to  punish  those 
who  had  connection  with  young  girls,  thougn  with  their 
consent,  unless  the  girl  was  in  ^fact  old  enough  to  [^172 
give  a  valid  consent.  The  man  who  has  connection  ivith  a 
child,  relying  on  her  consent,  does  it  at  his  peril,  if  she  is 
below  the  statutable  age. 

The  65th  section,  on  which  the  present  case  arises,  uses 
precisely  the  same  words  as  those  in  ss.  50  and  51,  and  must 
be  construed  in  the  same  way,  and,  if  we  refer  to  the  repealed 
statute  4  &  6  Phil.  &  Marjr,  c.  8,  from  the  3d  section  of 
which  the  words  in  the  section  in  question  are  taken,  with 
very  little  alteration,  it  strengthens  the  inference  that  such 
was  the  intention  of  the  Legislature. 

The  preamble  states,  as  the  mischief  aimed  at,  that  female 
children,  heiresses,  and  others  having  expectations,  were, 
unawares  of  their  friends,  brought  to  contract  marriages  of 
disparagement,  '*to  the  great  heaviness  of  their  friends;" 
and  then,  to  remedy  this,  enacts,  by  the  1st  section,  that  it 
shall  not  be  lawful  for  any  one  to  take  an  unmarried  girl, 
being  under  sixteen,  out  of  the  custody  of  the  father,  or  the 
person  to  whom  he,  either  by  will  or  by  act  in  his  lifetime, 
gives  the  custody,  unless  it  be  bona  fide  done  by  or  for  the 
jnaster  or  mistress  of  such  child,  or  the  guardian  in  chiv- 
alry, or  in  socage  of  such  child.  This  recognizes  a  legal 
right  to  the  possession  of  the  child,  depending  on  the  real 
age  of  the  child,  and  not  on  what  appears.  Ajid  the  object 
of  the  Legislature  being,  as  it  appears  by  the  preamble  it 
was,  to  protect  this  legal  right  to  the  possession,  would  be 
baffled,  if  it  was  an  excuse  that  the  person  guilty  of  the 
taking  thought  the  child  above  sixteen.  The  words  "unlaw- 
fully take,"  as  used  in  the  3d  section  of  4  &  5  Phil.  &  Mary, 
c.  8,  means  without  the  authority  of  the  master  or  mistress,  or 
guardian,  mentioned  in  the  immediately  preceding  section. 

There  is  not  much  authority  on  the  subject,  but  it  is  all  in 
favor  of  this  view.  In  Re^.  v.  Robins  {^\  Atcherly,  Serjt., 
then  acting  as  judge  of  assize,  so  ruled,  apparently  (though 
the  report  leaves  it  a  little  ambiguous)  with  the  approval  of 

O  IC.  AK.,466. 

13  Eng.  Rep.  61 
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Tindal,  C.J.  In  Reg,  v.  Olifi€rQ\  Bramwell,  B,  so  ruled 
at  the  Old  Bailey,  apparently  arriving  at  the  conclusion  in- 
dependently of  Beg.  V.  Boh  ins  (').  In  Beg.  v.  Mycock  ('), 
173]  Willes,  J.,  without  having  the  *ca8e  of  Reg.  v.  Oli- 
Jier  (')  brought  to  his  notice,  acted  on  the  case  of  Reg.  v. 
Robins  ('),  saying  that  a  person  who  took  a  young  woman 
from  the  custody  of  her  father,  must  take  the  consequences 
if  she  proved  under  age.  And  Quain,  J.,  followed  this  de- 
decision  in  Reg,  v.  Booth  (*). 

We  think  those  rulings  were  right,  and  consequently 
that  the  conviction  in  the  present  case  should  stand. 

The  following  judgment  (in  which  Kelly,  C.B.,  Cleasby, 
Pollock  and  Amphlett,  BB.,  and  Grove,  Quain  and  Den- 
man,  JJ.,  concurred)  was  delivered  by 

Bramwell,  B.:  The  question  in  this  case  depends  on 
the  construction  of  the  statute  under  which  the  prisoner  is 
indicted.  That  enacts  that  "whosoever  shall  unlawfully 
take  any  unmarried  girl  under  the  age  of  sixteen  out  of  the 
possession  and  against  the  will  of  her  father  or  mother,  or 
any  other  person  having  the  lawful  care  or  charge  of  her, 
shall  be  guilty  of  a  misdemeanor."  Now  the  word  "un- 
lawfully" means  "not  lawfully,"  "otherwise  than  law- 
fully," "without  lawful  cause,"  such  as  would  exist,  for 
instance,  on  a  taking  by  a  police  officer  on  a  charge  of 
felony,  or  a  taking  by  a  father  of  his  child  from  his  school. 
The  statute,  therefore,  may  be  read  thus:  "Whosoever 
shall  take,  &c.,  without  lawful  cause."  Now  the  prisoner 
had  no  such  cause,  and  consequently,  except  in  so  far  as  it 
helps  the  construction  of  the  statute,  the  word  "unlawfully" 
may  in  the  present  case  be  left  out,  and  then  the  question 
is,  has  the  prisoner  taken  an  unmarried  girl  under  the  age. 
of  sixteen  out  of  the  possession  of  and  against  the  will  of 
her  father?  In  fact,  he  has;  but  it  is  said  not  within  the 
meaning  of  the  statute,  and  that  that  must  be  read  as  though 
the  word  "knowingly,"  or  some  equivalent  word,  was  in; 
and  the  reason  given  is,  that  as  a  rule  the  Tnens  rea  is  neces- 
sary to  make  any  act  a  crime  or  oflfence,  and  that  if  the 
facts  necessary  to  constitute  an  oflfence  are  not  known  to 
the  alleged  oflfender,  there  can  be  no  raens  rea.  I  have 
used  the  word  "knowingly ;"  but  it  will,  perhaps,  be  said 
that  here  the  prisoner  not  only  did  not  do  the  act  knowingly, 
but  knew,  as  he  would  have  said,  or  believed,  that  the  fact 
174]  was  otherwise  than  *such  as  would  have  made  his  act 
a  crime;  that  here  the  prisoner  did  not  say  to  himself,  "I 

(>)  10  Cox,  Cr.  C,  402.  (»)  12  Cox.  Cr.  C.  28. 

O  1  C.  A  K.,  456.  (•»)  12  Cox,  Cr.  C,  281. 
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do  not  know  how  the  fact  is,  whether  she  is  under  sixteen 
or  not,  and  will  take  the  chance,"  but  acted  on  the  reason- 
able belief  that  she  was  over  sixteen  ;  and  that  though  if  he 
had  done  what  he  did,  knov^ipg  or  believing  neither  way, 
bat  hazarding  it,  there  would  be  a  mens  rea^  there  is  not 
one  when,  as  he  believes,  he  knows  that  she  is  over  sixteen. 

It  is  impossible  to  suppose  that,  to  bring  the  case  within 
the  statute,  a  person  taking  a  girl  out  of  her  father's  pos- 
session against  his  will  is  guilty  of  no  offence  unless  he,  the 
taker,  knows  she  is  under  sixteen ;  that  he  would  not  be 
guilty,  if  the  jury  were  of  opinion  he  knew  neither  one 
way  nor  the  other.  Let  it  be,  then,  that  the  question  is 
whether  he  is  guilty  where  he  knows,  as  he  thinks,  that  she 
is  over  sixteen.  This  introduces  the  necessity  for  reading 
the  statute  with  some  strange  words  introduced ;  as  thus : 
*' Whosoever  shall  take  any  unmarried  girl,  being  under 
the  age  of  sixteen,  and  not  believing  her  to  be  over  the  age 
of  sixteen,  out  of  the  possession,"  &c.  Those  words  are 
not  there,  and  the  question  is,  whether  we  are  bound  to  con- 
strue the  statute  as  though  they  were,  on  account  of  the 
rule  that  the  Tnens  rea  is  necessary  to  make  an  act  a  crime.  I 
am  of  opinion  that  we  are  not,  nor  as  though  the  word 
*'  knowingly  "  was  there,  and  for  the  following  reasons :  The 
act  forbidden  is  wrong  in  itself,  if  without  lawful  cause ;  I 
do  not  say  illegal,  but  wrong.  I  have  not  lost  sight  of  this, 
that  though  the  statute  probably  principally  aims  at  seduc- 
tion for  carnal  purposes,  the  taking  may  be  by  a  female 
with  a  good  motive.  Nevertheless,  though  there  may  be 
such  cases,  which  are  not  immoral  in  one  sense,  I  say  that 
the  act  forbidden  is  wrong. 

Let  us  remember  what  is  the  case  supposed  by  the  statute. 
It  supposes  that  there  is  a  girl — it  does  not  say  a  woman, 
but  a  girl — something  between  a  child  and  a  woman;  it 
supposes  she  is  in  the  possession  of  her  father  or  mother, 
or  other  person  having  lawful  care  or  charge  of  her ;  and  it 
supposes  there  is  a  taking^  and  that  that  taking  is  against 
the  will  of  the  person  in  whose  possession  she  is.  It  is, 
then,  a  taking  of  a  girl  in  the  possession  of  some  one, 
against  his  will.  I  say  that  done  without  lawful  cause  is 
wrong,  and  that  the  Legislature  meant  it  should  be  at  the 
risk  of  *the  taker  whether  or  no  she  was  ujider  sixteen.  [175 
I  do  not,say  that  taking  a  woman  of  fifty  from  her  brother  s 
or  even  father's  house  is  wrong.  She  is  at  an  age  when 
she  has  a  right  to  choose  for  herself ;  she  is  not  a  girl^  nor  of 
such  tender  age  that  she  can  be  said  to  be  in  the  possession 


404  CROWN  CASES  RESERVED.  [L.  R. 

1876  The  Queen  v.  Prince. 

of  or  under  the  care  or  charge  of  any  one.  I  am  asked 
where  I  draw  the  line ;  I  answer  at  when  the  female  is  no 
longer  a  girl  in  any  one's  possession.  ' 

But  what  the  statute  contemplates,  and  what  I  say  is 
wrong,  is  the  taking  of  a  female  of  such  tender  years  that 
she  is  properly  called  sigirl^  can  be  said  to  be  in  another's 
possession^  and  in  that  other's  care  or  charge.  No  argu- 
ment is  necessary  to  prove  this  ;  it  is  enough  to  state  the 
case.  The  Legislature  has  enacted  that  if  any  one  does  this 
wrong  act,  he  does  at  the  risk  of  her  turning  out  to  be  un- 
der sixteen.  This  opinion  gives  full  scope  to  the  doctrine 
of  the  mens  rea.  Ii  the  taker  believed  he  had  the  father's 
consent,  though  wrongly,  he  would  have  no  mens  rea;  so 
if  he  did  not  Know  she  was  in  any  one's  possession,  nor  in 
the  care  or  charge  of  any  one.  In  those  cases  he  would  not 
know  he  was  doing  the  act  forbidden  by  the  statute — an  act 
which,  if  he  knew  she  was  in  possession  and  in  care  or 
charge  of  any  one,  he  would  know  was  a  crime  or  not,  ac- 
cording as  she  was  under  sixteen  or  not.  He  would  not 
know  he  was  doing  an  act  wrong  in  itself,  whatever  was  his 
intention,  if  done  without  lawful  cause. 

In  addition  to  these  considerations,  one  may  add  that  the 
statute  does  use  'the  word  "unlawfully,"  and  does  not  use 
the  words  '*  knowingly"  or  ^'  not  believing  to  the  contrary." 
If  the  question  was  whether  his  act  was  unlawful,  there 
would  be  no  diflficulty,  as  it  clearly  was  not  lawful. 

This  view  of  the  section,  to  my  mind,  is  much  strengthened 
by  a  reference  to  other  sections  of  the  same  statute.  Sect. 
60  makes  it  a  felony  to  unlawfully  and  carnally  know  a 
girl  under  the  age  of  ten.  Sect.  61  enacts  when  she  is  above 
ten  and  under  twelve  to  unlawfully  and  carnally  know  her 
is  a  misdemeanor.  Can  it  be  supposed  that  in  the  former 
case  a  person  indicted  might  claim  to  be  acquitted  on  the 
ground  that  he  had  believed  the  girl  was  over  ten  though 
under  twelve,  and  so  that  he  had  only  committed  a  misde- 
meanor ;  or  that  he  believed  her  over  twelve,  and  so  had 
committed  no  offence  at  all ;  or  that  in  a  case  under  s.  61 
176]  *^^  could  claim  to  be  acquitted,  because  he  believed 
her  over  twelve,  Ip  both  cases  the  act  is  intiinsically 
wrong;  for  the  statute  says  if  *' unlawfully  "  done.  The 
act  done  with  a  mens  rea  is  unlawfully  and  carnally  know- 
ing the  girl,  and  the  man  doing  that  act  does  it  at  the  risk 
of  the  ciiild  being  under  the  statutory  age.  It  would  be 
mischievous  to  hold  otherwise.  So  s.  66,  by  which,  who- 
ever shall  take  away  any  child  under  fourteen  with  intent 
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to  deprive  parent  or  guardian  of  the  possession  of  the  child, 
or  with  intent  to  steal  any  article  upon  such  child,  shall  be 
guiltv  of  felony.  Could  a  prisoner  say,  "I  did  take  away 
the  cjiild  to  steal  its  clothes,  but  I  believed  it  to  be  over 
fourteen."  If  not,  then  neither  could  he  say,  "I  did  take 
the  child  with  intent  to  deprive  the  parent  of  its  possession, 
but  I  believed  it  over  fourteen."  Because  if  words  to  that 
effect  cannot  be  introduced  into  the  statute  where  the  in- 
tent is  to  steal  the  clothes,  neither  can  they  where  the  intent 
is  to  take  the  child  out  of  the  possession  of  the  parent. 
But  if  those  words  cannot  be  introduced  in  s.  66,  why  can 
they  be  in  s.  66  ? 

The  same  principle  applies  in  other  cases.  A  man  was 
held  liable  for  assaulting  a  police  officer  in  the  execution  of 
his  duty,  though  he  did  not  know  he  was  a  police  officer  (*). 
Why  ?  because  the  act  was  wrong  in  itself.  So,  also,  in  the 
case  of  burglary,  could  a  person  charged  claim  an  acquittal 
on  the  ground  that  he  believed  it  was  past  six  when  ne  en- 
tered, or  in  housebreaking,  that  he  did  not  know  the  place 
broken  into  was  a  house?     Take,  also,  the  case  of  libel, 

{)ubli3hed  when  the  publisher  thought  the  occasion  privi- 
eged,  or  that  he  had  a  defence  under  Lord  Campbell's  Act, 
but  was  wrong ;  he  could  not  be  entitled  to  be  acquitted 
because  there  was  no  mens  rea.    Why  ?  because  the  act  of 

Eublishing  written  'defamation  is  wrong  where  there  is  no 
Lwful  cause. 

As  to  the  case  of  the  marine  stores,  it  was  held  properly 
that  there  was  no  Tnens  rea^  where  the  person  charged  with 
the  possession  of  naval  stores  with  the  admiralty  mark,  did 
not  know  the  stores  he  had  bore  the  mark  :  Reg.  v.  Sleep  (') ; 
because  there  is  nothing  prima  fade  wrone  or  immoral  m 
having  naval  stores  unless  they  are  so  marked.  But  sup- 
pose his  servant  had  told  him  *that  there  was  a  mark,  [177 
and  he  had  said  he  would  chance  whether  or  not  it  was  the 
admiralty  mark  \  So  in  the  case  of  the  carrier  with  game  in 
his  possession ;  unless  he  knew  he  had  it,  there  would  be 
nothing  done  or  permitted  by  him,  no  intentional  act  or 
omission.  So  of  the  vitriol  senders;  there  was  nothing 
wron^  in  sending  such  packages  as  were  sent  unless  they 
contained  vitriol. 

.  Further,  there  have  been  four  decisions  on  this  statute  in 
favor  of  the  construction  I  contend  for.  I  say  it  is  a  ques- 
tion of  construction  of  this  particular  statute  in  doubt, 
bringing  thereto  the  common  law  doctrine  of  m^ens  rea  being 

0)  10  Cox'8  Cr.  C,  362.  («)  8  Coz'b  Or.  C,  472. 
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a  necessary  ingredient  of  crime.  It  seems  to  me  impossible 
to  say  that  where  a  person  takes  a  girl  out  of  her  father's 
possession,  not  knowing  whether  she  is  or  is  not  under  six- 
teen, that  he  is  not  guilty ;  and  equally  impossible  when  he 
believes,  but  erroneouslv,  that  she  is  old  enough  for  him  to 
do  a  wrong  act  with  safety.  I  think  the  conviction  should 
be  affirmed. 

Denman,  J.:  I  agree  in  the  judgment  of  mv  Brothers 
Bramwell  and  Blackburn,  and  I  wish  what  I  add  to  be  un- 
derstood as  supplementary  to  them.  The  defendant  was  in- 
dicted under  the  24  &  25  Vict.  c.  100,  s.  65,  which  enacts  that 
"whosoever  shall  unlawfully  take,  or  cause  to  be  taken,  any 
unmarried  girl,  being  under  the  age  of  sixteen  years,  out  of 
the  possession  and  against  the  wish  of  her  father  or  mother, 
or  01  any  other  person  having  the  lawful  care  or  charge  of 
her^  shall  be  guflty  of  a  misdemeanor." 

I  cannot  hold  that  the  word  ''unlawfully"  is  an  immate- 
rial word  in  an  indictment  framed  upon  this  clause.  I  think 
that  it  must  be  taken  to  have  a  meaning,  and  an  important 
meaning,  and  to  be  capable  of  being  either  supported  or 
negatived  by  evidence  upon  the  trial :  see  Reg.  v.  Turner  {^) ; 
Reg.  V.  Ryan(^). 

In  the  present  case  the  jury  found  that  the  defendant  had 
done  everything  required  to  bring  himself  within  the  clause 
as  a  misdemeanant,  unless  the  fact  that  he  bona  fide  aM 
reasonably  believed  the  girl  taken  by  him  to  be  eighteen 
years  old  constituted  a  defence.  That  is  in  other  words, 
unless  such  Ixmafide  and  reasonable  belief  prevented  them 
from  sayitig  that  the  defendant  in  what  he  did  acted  "  unlaw- 
178]  fully  "  within  the  meaning  of  the  *clause.  The  (ques- 
tion, therefore,  is  whether,  upon  this  finding  of  the  jury, 
the  defendant  did  unlawfully  do  the  things  which  they  found 
him  to  have  done. 

The  solution  of  this  question  depends  upon  the  meaning 
of  the  word  ''unlawfully"  in  s.  66.  If  it  means  "with  a 
knowledge  or  belief  that  every  single  thing  mentioned  in 
the  section  existed  at^the  moment  of  the  taking,"  undoubt- 
edly the  defendant  would  be  entitled  to  an  accjuittal,  be- 
cause he  did  not  believe  that  a  girl  of  under  sixteen  was 
being  taken  by  him  at  all.  If  it  only  means  "without  law- 
ful excuse"  or  justification,  then  a-  further  question  arises,, 
viz.,  whether  the  defendant  had  any  lawful  excuse  or  justi- 
fication for  doing  all  the  acts  mentioned  in  the  clause  as 
constituting  the  offence,  by  reason,  merely,  that  he  Jona 

0)  2  Moa  Cr.  C.>  41.  («)  2  Hawk.  P.  C.  C,  26,  §  96. 
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fide  and  reasonably  believed  the  girl  to  be  older  than  the 
age  limited  by  the  clause.  Bearing  in  mind  the  previous 
enactments  relating  to  the  abduction  of  giris  under  sixteen, 
4  &  5  Phil.  &  Maiy,  c.  8,  s.  2,  and  the  general  course  of  the 
decisions  upon  those  enactments,  and  upon  the  present  stat- 
ute, and  looking  at  the  mischief  intended  to  be  guarded 
against,  it  appears  to  me  reasonably  clear  that  the  word 
*'  unlawfully,'^  in  the  true  sense  in  which  it  was  used,  is 
i\\\\Y  satisfied  by  holding  that  it  is  equivalent  to  the  words 
*'  without  lawful  excuse,"  using  those  words  as  equivalent 
to  "  without  such  an  excuse  as  being  proved  would  be  a 
complete  legal  justification  for  the  act,  even  where  all  the 
facts  constituting  the  offence  exists." 

Cases  may  easil  v  be  suggested  where  such  a  defence  might 
be  made  out,  as,  for  instance,  if  it  were  proved  that  he  had 
the  authority  of  a  court  of  coinpetent  jurisdiction,  or  of 
some  legal  warrant,  or  that  he  acted  to  prevent  some  illegal 
violence  not  justified  by  the  relation  of  parent  and  child,  or 
school-mistress,  or  other  custodian,  and  requiring  forcible 
interference  by  way  of  protection. 

In  the  present  case  the  jury  find  that  the  defendant  be- 
lieved the  girl  to  be  eighteen  years  of  age ;  even  if  she  had 
been  of  that  ace,  she  would  have  been  in  the  lawful  care 
and  charge  of  ner  father,  as  her  guardian  by  nature :  see 
Co.  Litt.  88,  b,  n.  12,  19th  ed.,  recognized  in  Reg,  v. 
Howes  (*).  Her  father  had  a  right  to  her  personal  custody 
up  to  the  age  of  twenty-one,  and  to  appoint  *a  guar-  [.17y 
dian  by  deed  or  will,  whose  right  to  ner  personal  custody 
would  have  extended  up  to  the  same  age.  The  belief  th*at 
she  was  eighteen  would  be  no  justification  to  the  defendant 
for  taking  her  out  of  his  possession,  and  against  his  will. 
By  taking  her,  even  with  her  own  consent,  he  must  at  least 
have  been  guilty  of  aiding  and  abetting  her  in  doing  an  un- 
lawful act,  viz.,  in  escaping  against  the  will  of  her  natural 
guardian  from  his  lawful  care  and  charge.  This,  in  nry 
opinion,  leaves  him  wholly  without  lawful  excuse  or  justin- 
cation  for  the  act  he  did,  even  though  he  believed  that  the 

firl  was  eighteen,  and  therefore  unable  to  allege  that  what 
e  has  done  was  not  unlawfully  done,  within  the  meaning 
of  the  clause.  In  other  words,  having  knowingly  done  a 
wrongful  act,  viz.,  in  taking  the  girl  away  from  the  lawful 
possession  of  her  father  against  his  will,  and  in  violation  of 
nis  rights  as  guardian  by  nature,  he  cannot  be  heard  to  say- 
that  he  thougnt  the  girl  was  of  an  age  beyond  that  limited 

(')  8  £.  <fc  E.,  aS2. 
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by  the  statute  for  the  offence  charged  against  him.  He  had 
Trrongfully  done  the  veiy  thing  contemplated  hy  the  Legis- 
lature: He  had  wrongfully  and  knowingly  violated  the 
father's  rights  against  the  father's  will.  And  he  cannot  set 
up  a  legal  defence  bv  merely  proving  that  he  thought  he 
was  committing  a  different  Mnd  of  wrong  from  that  which 
in  fact  he  was  committing. 

Conviction  affirmed. 

See  Eng.  Rep.,  HI,  180  note;  4  Eng.  R.,  621,  628  note;  12  Eng.  R.,  284  note. 
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[18  Cox's  Criminal  Cases,  49.] 

COURT  OF  CRIMINAL  APPEAL. 

Saturday,  Jan.  28, 1876. 
(Before  Lord  Coleridge,  C.J.,  Mellor,  J.,  Grove,  J.,  Qnain  J.,' and  Amphlett,  B.) 

*Reg.  V.  James  Hall  (').  [49 

EmbesaUmeni— Clerk  or  aervatUr^Debi  coUeeior—^  A  26  VxcL  c.  96,  8.  68. 

Prisoner,  who  carried  on  business  as  an  accountant  and  debt  collector  (there  was 
no  evidence  to  show  what  was  the  nature  of  that  business),  was  employed  by  the 
prosecutors  to  collect  certain  debts  specified  in  a  list  given  to  him  and  to  pay  over 
to  the  prosecutors  the  amounts  received  as  soon  as  he  collected  them.  The  time  and 
mode  of  collecting  the  debts  were  in  his  discretion,  and  he  was  authorised  to  sue  for 
them,  if  necessary,  but  at  his  own  charge.  In  no  case  was  he  to  receive  from  the 
prosecutors  more  than  five  per  cent  on  the  amount  collected  by  him  and  paid  over 
to  the  prosecutors. 

The  jury  having  found,  on  these  facts,  that  the  prisoner  was  employed  in  the  ca- 
pacity of  clerk  and  convicted  him  of  embezzlement  of  certain  sums  received  by  him 
and  not  paid  over  to  the  prosecutors : 

Hdd,  that  the  finding  was  wrong;  that  he  was  not  employed  as  a  clerk,  and  that 
the  conviction  could  not  be  sustained. 

Case  stated  for  the  opinion  of  this  court  by  the  Recorder 
of  the  Borough  of  Cambridge. 

James  Hall  was  tried  before  me  at  the  Sessions  holden  for 
the  Borough  of  Cambridge,  on  the  7th  day  of  January,  1876, 
for  embezzlement. 

The  indictment  charged  that  he  was  employed  in  the 
capacity  of  clerk  to  James  Milligan  and  another,  the  pros- 
ecutors. 

The  prisoner  carried  on  business  at  Cambridge  as  an  ac- 
countant and  debt  collector.  No  evidence  was  given  to  show 
what  the  business  of  an  accountant  or  of  a  debt  collector 
was,  nor  whether  the  prisoner  carried  on  the  business  by 
himself  alone  or  was  assisted  in  it  by  any  clerks  or  sub- 
ordinates. 

*The  prisoner  was  employed  by  the  prosecutors  to  [50 
collect  certain  debts  due  to  their  hrm,  and  a  list  containing 
the  names  and  addresses  of  the  respective  debtors,  and  the 
amount  due  from  each  which  he  was  to  collect,  was  given  to 
him  by  the  prosecutors. 

The  prosecutors  had  on  a  previous  occasion  employed  a 
person  carrying  on  the  business  of  an  accountant  and  debt 

Q)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 

13  Eng.  Rep.  •  52 
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collector  to  collect  debts  for  them ;  and  on  this  occasion 
they  employed  the  prisoner,  because  he  was  an  accountant 
and  debt  collector,  and  in  the  way  of  his  business  as  such. 

He  was  not  bound  to  collect  the  debts  within  any  given 
time,  nor  to  devote  any  definite  portion  of  time  to  the  busi- 
ness of  collecting,  nor  any  particular  day  to  collecting  anv 
particular  debt.  He  was  to  pay  over  the  amount  of  eacn 
debt  collected  to  the  prosecutors  as  soon  as  he  received  it, 
and  he  was  to  receive  as  a  remuneration  5  per  cent,  on  the 
amount  so  paid  over.  He  was  authorized  by  the  prosecutors 
to  employ  an  attorney,  but  at  his  own  sole  charge,  to  obtain 
payment  of  those  debts  payment  of  which  he  himself  was 
unsuccessful  in  obtaining.  In  no  case  were  the  prosecutors 
to  pay  him  more  than  the  above  mentioned  6  per  cent,  on 
the  amount  paid  over  to  them. 

The  money  which  the  prisoner  was  charged  with  embez- 
zling had  been  paid  (under  pressure  of  a  writ  at  the  suit  of 
the  prosecutors  issued  by  an  attorney  employed  by  the 
prisoner)  by  the  debtor  to  the  attorney,  and  by  him  to  the 
prisoner. 

On  behalf  of  the  prisoner  it  was  contended  that  these  facts 
were  not  suflBlcient  to  prove  the  allegation  in  the  indictment, 
that  the  prisoner  was  "employed  in  the  capacity  of  clert  to 
the  prosecutors." 

I  entertained  doubt  whether  they  were  suflSicient,  but  de- 
clined to  stop  the  case,  and  I  directed  the  jury  that  there 
was  evidence  upon  which  they  might,  if  they  thought 
proper,  find  that  the  allegation  was  proved. 

Tne  jury  found  the  prisoner  guilty,  and  I  discharged  him 
on  recognizance  of  bail  to  appear  at  the  next  Quarter  Ses- 
sions for  the  borough  and  receive  judgment. 

I  respectfully  request  the  opinion  of  the  court  for  Crown 
Cases  Reserved,  whether  there  was  evidence  proper  to  be  left 
to  the  jury  that  the  prisoner  was  employed  in  the  "ca- 
pacity of  a  clerk"  to  the  prosecutors. 

If  the  opinion  of  the  court  should  be  in  the  affirmative, 
the  verdict  of  guilty  is  to  stand ;  if  in  the  negative,  a  ver- 
dict of  not  guilty  is  to  be  recorded. 

(Signed)  J.  R.  Bulwer, 

Recorder  of  Cambridge. 

Poland  {Horace  Browne  with  him),  for  the  prisoner,  was 
stopped  bv  the  court. 

UocJcerell^  for  the  prosecution :  The  jury  having  found, 
upon  the  evidence  suomitted  to  them,  that  the  prisoner  was 
51]  employed  *in  the  capacity  of  clerk  to  the  prosecutors, 
the  conviction  should  be  upheld.      In  Reg.  v.  Negus  (12 
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Cox's  C.  C,  492),  Bovill,  C.  J.,  said  that  it  was  a  much  more 
convenient  course  that  the  circumstances  stiould  be  left  to 
the  jurjr  for  them  to  determine  whether  the  prisoner  was  em- 
ployed in  the  capacity  of  a  clerk  or  servant,  than  that  the 
court  should  be  asked  the  question  as  matter  of  law.  [Lord 
Coleridge,  C.J.:  We  are  in  substance  asked  to  say, 
whether  there  was  any  evidence  from  which  the  jury  could 
properly  draw  that  inference.]  This  case  differs  from  that 
of  Meg.  V.  JVeguSj  inasmuch  as  there  the  prisoner  was  em- 
ployed on  a  roving  commission  to  get  orders  at  his  own  con- 
venience ;  in  the  present  a  list  of  specific  debts  was  given  to 
the  prisoner  to  collect.  In  Jieg.  v.  Bowers  (10  Cox's  C.  C, 
260),  where  the  prisoner  was  engaged  as  agent  or  traveller  for 
the  sale  of  coals,  at  a  weekly  salary  and  a  commission  per  ton 
on  sales,  and  he  agreed  to  collect  the  moneys  on  his  sales 
and  to  pay  them  over  within  a  week  from  receipt  thereof, 
Erie,  C.J.,  said,  the  prisoner  was  a  clerk  or  servant  upon 
this  agreement ;  but  tne  prisoner  after  a  time  having  set  up 
a  retail  business  of  his  own,  and  tlie  prosecutor  having  re- 
cognized that  business,  and  agreed  to  supply  him  coals,  and 
"in  future  to  pay  the  prisoner  a  commission  only  and  no 
salary,"  it  was  held  that  under  this  new  arrangement  the 
prisoner  ceased  to  be  a  clerk  or  servant  within  the  meaning 
of  the  statute.  There  the  court  alluded  to  the  fact  that  the 
prisoner  had  set  up  an  independent  business  of  his  own. 
[Mellor,  J. :  Here  the  prisoner  was  employed  in  his  gen- 
eral capacity  of  a  debt  collector ;  the  mode  and  time  of  col- 
lection were  under  his  own  control.]  The  case  was  for  the 
jurv,  and  they  have  found  that  he  was  employed  as  a  clerk  to 
collect  specific  debts  and  pay  them  over  to  the  prosecutors. 

Lord  Coleridge,  C. J.:  I  am  of  opinion  that  the  convic- 
tion should  be  reversed.  The  question  is,  whether  the  pris- 
oner was  a  clerk  to  the  prosecutors  within  the  24  &  26  Vict. 
c.  96,  8.  68.  The  money  appropriated  to  his  own  use  by  the 
prisoner  was  the  produce  of  legal  proceedings  instituted  by 
the  prisoner  at  his  own  cost,  under  the  authority  .of  the 
prosecutors.  There  are  no  incidents  in  this  case  which  bring 
the  prisoner  within  a  reasonable  or  fair  definition  of  the 
terms  clerk  or  servant,  as  used  in  the  statute.  The  prisoner 
may  be  liable  to  be  sued  in  a  civil  action,  but  he  is  not  liable 
upon  this  indictment.  If  any  authorities  were  wanting  to 
justify  our  decision,  Jieg,  v.  Bower Sy  and  Jieg.  v.  Negus^ 
are  in  point. 

Mellor,  J.:  I  am  of  the  same  opinion.  This  is  a  case 
in  which  the  prisoner  carried  on  an  independent  business  as 
an  accountant  and  debt  collector.     He  was  employed  by  the 
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prosecutors  to  collect  certain  debts  at  a  commission  of  5  per 
cent,  on  the  amoant  recovered,  and  he  had  authority  to  sue, 
if  necessary,  to  recover  the  debts,  but  he  was  not  to  charge 
the  expense  of  so  doing  to  his  employers,  and  he  was  not  to 
52]  be  paid  *more  than  the  amount  of  his  commission.  He 
did  sue  for  some  of  the  debts  and  recovered  them,  and  failed 
to  pay  over  the  sums  so  recovered  to  the  prosecutors.  The 
not  paying  over  these  moneys  was  a  breach  of  contract,  but 
did  not  render  him  liable  to  this  indictment,  for  he  was  not 
employed  by  the  prosecutors  in  the  capacity  of  clerk  or  ser- 
vant to  collect  the  moneys. 
Grove  and  Quain,  JJ.,  and  Amphlett,  B.,  concurred. 

Conviction  reversed. 

See  12  Eng.  Rep.,  643  note. 


[18  Cox*8  Criminal  Cases,  57.] 

COURT  OF*  CRIMINAL  APPEAL. 

Saturday,  Jan.  28,  1875. 
(Before  Lord  Coleridge,  C.J.,  Mellor,  J.,  Grove,  J.,  Quain,  J.,  and  Amphlett,  B.) 

67]  *Reg.  V.  Graham  (*). 

MnbezzlemerU — Servant  of  the  Crown — Policeman  employed  to  receive  conirilnUions 
under  JReformatory  and  Industrial  Schools  Acts  (24  <fc  26  Vict.  c.  96,  s.  10;  29  <fc 
80  Vict  cc.  117,  118). 

A.,  an  inspector  of  prisons,  duly  authorized  to  receive  the  contributions  of  parents 
towards  tiie  maintenance  of  their  children  committed  to  refomiatory  and  industrial 
schools  under  29  A  80  Yict.  cc  117,  118,  and  instructed  to  pay  the  amount  received 
into  the  Bank  of  England,  to  the  credit  of  the  Paymaster-General,  employed  the 
prisoner,  a  member  of  the  police  force  of  the  borough  of  L.,  as  his  agent  in  taking 
proceedings  a^^inst  the  parents  of  such  children  for  the  recovery  of  such  contribu- 
tions on  A.'s  behalf,  and  for  generally  carrying  out  the  provisions  of  the  Reforma- 
tory and  Industrial  Schools  Act.  Under  this  employment,  which  was  sanctioned 
by  Her  Majesty's  Treasury,  the  prisoner  received  and  misappropriated  moneys,  the 
contributions  of  parents,  ordered  by  magistrates  to  be  paid  for  the  maintenance  of 
their  children  in  the  schools : 

Hddf  t^at  the  prisoner  was,  while  so  employed,  in  the  public  service  of  Her 
Majesty,  so  as  to  render  him  amenable  to  indictment  for  embezzlement  under  24  dc 
25  Vict.  c.  96,  s.  70. 

Case  reserved  for  the  opinion  of  this  court,  by  Mellor,  J. 

The  prisoner,  John  Graham,  was  indicted  at  the  last 
Liverpool  Winter  Commission,  as  f oUow^ : 
58]  *The  indictment  stated  that  prisoner,  on  the  11th 
day  of  April,  1871,  being  then  employed  in  the  public 
service  of  the  Queen,  and  being  a  constable  and  a  person 
employed  in  the  police  force  oi  the  borough  of  Liverpool, 

(')  Reported  by  John  Tuompson,  Esq.,  Barrister ^t- Law. 
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and  entrusted  by  virtue  of  such  employment  with  the  re- 
ceipt and  custody  of  money  the  property  of  the  Queen,  did 
by  virtue  of  his  said  employment,  and  whilst  he  was  so  em- 
ployed, receive  and  have  in  his  possession,  and  was  en- 
trusted with  certain  money,  the  property  of  the  Queen,  to 
wit,  to  the  amount*  of  £1  6^.,  for  and  on  account  of  the  pub- 
lic service  of  the  Queen,  and  .then  fraudulently  and  feloni- 
ously did  apply  the  said  money  to  his  own  use  and  benefit, 
and  fraudulently  and  feloniously  did  steal  the  said  last- 
mentioned  money,  being  the  property  of  the  Queen,  from 
the  Queen,  against  the  form  of  the  statute,  &c. 

Second  count.  The  prisoner,  afterwards  and  within  six 
calendar  months  of  his  committing  the  offence  in  the  first 
count  mentioned^  to  wit,  on  the  17th  day  of  June  in  the  year 
aforesaid,  being  then  employed,  &c.,  and  being  a  constable, 
&c.,  and  entrusted,  &c.  (as  in  the  first  count),  did  by  virtue 
of  such  employment  and  whilst  he  was  so  employed,  receive 
and  have  in  his  possession,  and  was  entrusted  with  certain 
money,  the  property  of  the  Queen,  and  then  fraudulently 
and  feloniously  did  apj)ly  the  said  last-mentioned  money  to 
his  own  use  and  benefit,  and  did  fraudulently  and  feloni- 
ously steal  the  same,  being  the  property  of  the  Queen,  from 
the  Queen,  against  the  form  of  the  statute,  &c. 

Third  count.  That  prisoner  afterwards,  and  within  six 
calendar  months  of  his  committing  the  offence  in  the  first 
count  mentioned^  to  wit,  on  the  16th  day  of  July  in  the  year 
aforesaid,  being  then  employed,  &c.,  and  being  a  constable, 
&c.,  and  entrusted,  &c.  (as  in  the  first  count),  did  by  virtue 
of  his  said  employment,  and  whilst  he  was  so  employed, 
receive  and  have  in  his  possession  and  was  entrusted  with 
certain  money,  the  property  of  the  Queen,  to  wit,  the  amount 
of  13^.,  as  and  on  account  of  the  public  service  of  the  Queen, 
and  then  fraudulently  and  feloniously  did  apply  the  said 
last-mentioned  money  to  his  own  use  and  benefit,  and  did 
fraudulently  and  feloniously  steal  the  same,  being  the  prop- 
erty of  the  Queen,  from  the  Queen,  against  the  form- of  the 
statute,  &c. 

The  indictment  was  framed  under  sect.  70  of  the  Larceny 
Act  (24  &  25  Vict.  c.  96).  The  prisoner  was  found  guilty  of 
embezzlement  under  that  section,  but  I  postponed  the  judg- 
ment until  the  decision  of  the  Court  oi  Appeal  upon  the 
following  case  should  be  had,  and  in  the  meantime  admitted 
the  prisoner  to  bail. 

Before  the  10th  day  of  August,  1866,  the  Rev.  Sydney 
Turner,  who  had  been  appointed  inspector  of  prisons  on  the 
24th  day  of  January,  1857,  was  on  the  1st  day  of  April, 
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1862,  authorized  by  the  Secretary  of  State  to  receive,  on  be- 
half of  the  Secretary  of  State,  the  contributions  of  parents 
69]  towards  the  maintenance  of  *their  children  committed 
as  well  to  reformatory  schools  as  to  industrial  schools,  and 
was  instructed  to  pay  the  amount  collected  into  the  Bank 
of  England,  to  the  account  of  the  Paymaster-General  at  the 
end  of  each  quarter. 

On  the  26th  day  of  May,  1866,  the  prisoner,  who  was  a 
member  of  the  police  force  of  the  borough  of  Liverpool, 
employed  and  paid  by  the  Watch  Committee,  was  recom- 
mended by  them  to  Mr.  Turner,  and  was  by  him  engaged  as 
his  agent,  with  the  sanction  of  the  Treasury,  at  the  salary 
ultimately  raised  to  305.  per  week,  and  was  called  off  to  that 
duty  by  the  Watch  Committee,  who  continued  to  pajr  him 
a  small  salary  in  addition  to  that  paid  with  the  sanction  of 
the  Treasury,  and  on  the  10th  day  of  August,  1866,  Mr. 
Turner,  upon  the  passing  of  the  statute  29  &  30  Vict.  cc. 

117,  118,  requested  him,  oy  writing,  '*to  act  until  further 
notice,  as    mj  agent,  in  taking   proceedings   against  the 

Sarents  of  children  committed  to  the  reformatory  and  in- 
ustrial  schools,  for  the.  recovery  of  contributions  towards 
their  maintenance ;  for  collecting  and  recovering  such  con- 
tributions on  my  behalf,  and  for  generally  carrying  out  the 
provisions  of  the  Reformatory  and  Industrial  Schools  Acts, 
m  pursuance  of  the  instructions  which  you  may  from  time 
to  time  receive  from  this  office."  The  prisoner  continued  to 
act .  under  this  appointment  until  the  25th  day  of  March, 
1870,  when  he  received  a  new  appointment  from  Mr.  Turner 
as  follows : 

Office  of  Inspector  of  Reformatory  and  InduBtrial  Schools, 
16  Parliament  street,  26th  March,  1870. 
Sir, — In  virtue  of  the  powers  given  to  me  by  the  statutes  29  <&  80  Vict.  cc.  117, 

118,  I  hereby  authorize  and  request  yon  to  act  as  my  a^ent  in  Liverpool  and  its 
viciaity  for  taking  proceedings  against  the  parents  of  children  committed  to  the  re- 
formatory and  industrial  schools,  for  the  recovery  of  contributions  towards  their 
maintenance;  for  collecting  and  recovering  such  contributions  on  my  behalf,  and  for 
generally  carrying  out  the  provisions  of  the  Reformatory  and  Industrial  Schools 
Acts,  in  pursuance  of  the  instructions  which  you  may  from  time  to  time  receive 
from  this  office. 

It  was  part  of  the  prisoner's  duty  to  receive  the  contribu- 
tions ordered  by  the  magistrates  to  be  paid  for  the  main- 
tenance of  the  children  in  the  schools,  and  he  was  duly 
provided  with  proper  books  and  forms,  and  it  was  his  duty 
to  account  to  Mr.  Turner  quarterly  for  the  amount  so  re- 
ceived. 

He  was  charged  and  convicted  by  the  jury  of  embfezzling 
three  several  sums  of  money  in  the  year  1871,  viz.,  £1  65., 
£2  4^.,  and  13^.    No  point  arises  upon  the  evidence  relating 
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to  the  fact  of  embezzlement,  but  it  was  contended  on  behalf 
of  the  prisoner  that  he  did  not  come  within  the  language  of 
sect.  70  of  the  Larceny  Act  (24  &  26  Vict.  c.  96),  as  a  person 
employed  in  the  public  service  of  Her  Majesty,  but  was 
ratner  the  personal  agent  and  assistant  of  Mr.  Turner,  ap- 
pointed by  and  responsible  only  to  him.  That  there  is  no 
express  power  in  tne  Reformatory  and  Industrial  Schools 
Acts  to  appoint  such  an  officer  as  the  prisoner  to  perform 
the  duties  which  Mr.  Turner  had  appointed  him  to  perform. 

*I  overruled  the  objection,  and  the  case  went  to  the  [60 
jury  and  the  prisoner  was  convicted. 

The  question  for  the  opinion  of  the  court  is,  whether 
there  was  sufficient  evidence  that  the  prisoner  was  a  person 
employed  in  the  public  service  of  Her  Majesty,  so  as  to 
bring  him  within  the  70th  section  of  the  Larceny  Act  (24  & 
25  Vict.  c.  96). 

(Signed)  Jno.  Mellob. 

No  counsel  was  instructed  to  argue  for  the  prisoner. 

McGormel^  for  the  prosecution,  was  not  called  upon. 

Lord  Coleridge,  C.J.:  I  am  of  opinion  that  the  convic- 
tion was  right.  The  prisoner,  a.  police  constable  of  the 
borough  of  Liverpool,  was,  with  the  sanction  of  Her 
Majesty's  Treasury,  employed  by  the  Inspector  of  Prisons, 
who  was  authorized  to  receive  the  contributions  of  parents 
towards  the  maintenance  of  their  children  committed  to  re- 
formatory and  industrial  schools,  as  his  agent,  to  take  pro- 
ceedings for  the  recovery  of  such  contributions,  under  two 
acts  of  Parliament,  the  29  &  30  Vict.  c.  117,  s.  25,  and 
c.  118,  8.  40,  each  of  which  contains  a  substantially  simi- 
lar enactment  which  is  as  follows  (mviatis  mvtandis) : 
''The.parent  or  step-parent,  or  other  person  legally  liable  to 
maintain  any  youthful  offender  detained  in  a  certified  re- 
formatory school,  shall,  if  of  sufficient  ability,  contribute 
to  his  support  and  maintenance  therein  a  sum  not  exceeding 
5^.  per  week.  On  the  complaint  of  the  Inspector  of  Re- 
formatory Schools,  or  of  any  a^ent  of  the  inspector,  or  of 
any  constable  under  the  directions  of  the  inspector  (with 
which  directions  the  constable  is  hereby  required  to  comply), 
at  any  time  during  the  detention  of  a  child  in  a  certified  in- 
dustrial school,  two  justices  or  a  magistrate  having  jurisdic- 
tion at  the  place  where  the  parent,  step-parent,  or  other  per- 
son liable  as  aforesaid  resides,  may  oh  summons  to  the 
parent,  step-parent,  or  other  person  liable  as  aforesaid,  ex- 
amine into  his  or  her  ability,  and  may,  if  they  or  he  think 
fit,  make  an  order  or  decree  on  him  or  her  for  the  payment 
to  the  Inspector  of  Reformatory  Schools,  or  to  an  agent  of 
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the  inspector,  of  such  weekly  sum,  not  exceeding  5^.  per 
week,  as  to  them  or  him  seems  reasonable,  during  tne  whole 
or  any  part  of  the  period  for  which  the  offender  is  liable  to 

be  detained  in  the  school Every  such  payment 

shall  go  in  relief  of  the  charges  on  Her  Majesty's  Treasury, 
and  shall  be  accounted  for  as  the  Commissioners  of  H!er 
Majesty's  Treasury  direct.  The  Secretary  of  State  may,  in 
his  discrection,  remit  all  or  any  part  of  any  payment  so 
ordered."  The  question  is  whether  the  prisoner  was  **  em- 
ployed in  the  public  service  of  Her  Majesty,"  within  the  24 
&  25  Vict.  c.  96,  s.  80,  and  that  he  was  so  I  think  there  can- 
not be  any  doubt.  He  was  employed  under  a  statute  by  a 
person  who  acted  as  inspector  oi  prisons,  and  who  was  duly 
authorized  by  the  Secretary  of  State  to  receive  these 
moneys,  as  his  agent,  to  take  proceedings  for  their  re- 
covery, and  the  above  enactment  recognizes  such  an  agent ; 
he  was,  therefore,  as  much  in  the  employment  oi  the 
61]  *public  service  of  the  Queen  as  the  inspector  himself. 
These  moneys,  when  received,  are  the  property  of  the 
Treasury  under  that  act.  He  received  these  moneys  and 
misappropriated  them.  .There  were,  therefore,  all  the  in- 
cidents of  embezzlement,  and  he  was  in  the  employment  of 
the  Crown.  The  conviction,  therefore,  was  right,  within  the 
24  &  25  Vict.  c.  96,  s.  70. 

Mellor,  J. :  I  am  of  the  same  opinion.  Giving  a  reason- 
able construction  to  the  statute,  I  think  the  prisoner  was  in 
the  public  service  of  Her  Majesty.  He  was  appointed  by 
the  Inspector  of  Prisons,  who  was  appointed  to  receive  these 
contributions,  with  the  consent  of  the  Treasury.  I  enter- 
tained little  doubt  about  the  point  myself,  but  was  told  that 
there  was  a  difference  of  opinion  in  the  Treasury  abput  it. 
I  therefore  reserved  the  case. 

The  rest  of  the  court  concurred. 

Conviction  affirTned. 


[18  Cox's  Criminal  Cases.  61.] 

COURT  OF  CRIMINAL  APPEAL. 

Saturday,  April  24,  1876. 
(Before  Cockbnm,  C.J.,  Bramwell,  B.,  Mellor,  J.,  Brett,  J.,  and  Pollock,  B.) 

Reg.  v.  Gallagher  (*). 

Evidertce — A  cbnvtsibiliti^  of  eo-conspirator —  Conspiracy^ — Fahe  pretences. 

Two  prisoners  were  jointly  chnrged  in  an  indictment  with  obtaining  money  by 
conspiracy  and  false  pretences.  On  beinp^  arraigned,  one  pleaded  guilty  and  the 
other  not  guilty.     On  the  trial  of  the  indictment,  the  prisoner  who  had  pleaded 

{})  Reported  by  John  Thompson,  Esq.,  Barristcr-at-Law. 
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^ilty,  was  admitted  as  a  witness  against  the  other  prisoner,  although  it  was  ob- 
jected, that  the  evidence  of  a  co-conspirator  could  not  be  received  on  the  coont  for 
conspiracy.  The  jury  found  the  prisoner  not  guilty  on  the  count  for  conspiracy,  but 
guilty  on  the  counts  lor  false  pretences. 

Hkdy  that  the  co-conspirator  was  admissible  as  a  witness,  and  that  the  conviction 
was  right.  • 

*Case  stated  by  the  chairman  of  the  Court  of  Quar-  [62 
ter  Sessions  of  the  county  of  Stafford  for  the  opinion  of  this 
court. 

This  case  was  tried  before  me  at  the  Staffordshire  ad- 
journed  Epiphany  Sessions,   on  the  5th  day  of  March, 

The  prisoner,  Thomas  (Jallagher,  was  charged,  together 
with  Frederick  Fletcher  upon  an  indictment.  First.  For 
having  on  the  21st  day  of  November,  1874,  conspired  to  ob- 
tain from  Hugh  William  Williamson  and  otners  divers 
sums  of  money.  Secondly.  For  obtaining ,  by  false  pre- 
tences from  Henry  Porter  £9  Qs,  8^.,  the  property  of  Wil- 
liam Hugh  Williamson  and  others,  on  the  21st  day  of 
November,  1874.  Thirdly.  For  obtaining  by  false  pretences 
from  the  said  Henry  Porter,  £6  13^.  4d,  the  property  of  the 
said  Hugh  William  Williamson  and  others,  on  the  28th  day 
of  November,  1874. 

Leave  was  granted  by  the  court  for  this  indictment  to  be 
preferred  against  the  prisoner. 

Frederick  Fletcher  upon  being  arraigned  pleaded  guilty, 
and  consequently  was  not  given  in  charge  to  the  jury. 
Thomas  Gallagher  pleaded  not  guilty  and  was  tried,  and 
upon  his  trial  Fletcher  was  called  and  examined  as  a  wit- 
ness against  him. 

I  admitted  his  evidence,  which  was  corroborated  in  some 
particulars  by  the  other  witnesses,  and  commented  upon 
It  in  summing  up  to  the  jury,  leaving  it  to  them,  in  case 
they  found  a  verdict  of  guilty,  to  say  upon  which  counts 
of  the  indictment.  The  jury  found  Gallagher  not  guiltv  on 
the  count  for  conspiracy,  but  guilty  on  tne  counts  for  false 
pretences.* 

Counsel  for  the  prisoner  objected  that  the  evidence  of 
a  co-conspirator  could  not  be  received  on  the  count  for 
conspiracy,  and  if  such  evidence  were  inadmissible  the 
conviction  on  the  counts  for  false  pretences  was  not  main- 
tainable. 

The  questions  I  wish  to  submit  to  the  court  are :  First. 
Was  the  evidence  of  the  co-conspirator  (who,  on  arraign- 
ment, had  pleaded  guilty)  rightly  admitted?  Secondly. 
Was  the  pnsoner,  Thomas  Gallagner,  rightly  convicted  on 
13  Eng.  Rep.  53 
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the  counts  for  false  pretences,  the  whole  of  the  evidence 
having  been  left  to  the  jury  ? 

Thomas  T.  Twemlow,  Chairman. 

No  counsel  appeared  to  argue  either  for  the  prosecution 
or  the  prisoner. 
By  the  Court :  Conviction  affirmed. 


[18  Cox's  CriminAl  Cases,  11.] 

COURT  OF  CRIMINAL  APPEAL. 

Saturday,  May  29,  1875. 
(Before  Kelly,  C.B.,  Blackburn,  J.,  Brett,  J.,  Cleasby,  B.,  and  Archibald,  J.) 

71]  *Reg.  V.  Burton  ('). 

Vexatious  Indictment  Act  (22  <t  28  Vict.  c.   11\  «.  1 — Offence  upon  tohUh  acetued  i» 
committed — Misdemeanor — Aider  and  abettor, 

B.  was  summoned  before  justices  for  aiding  and  abetting  S.  to  obtain  money  by 
false  pretences,  and  both  S.  and  B.  were  committed  to  take  their  trial ;  S.  oq  the 
charge  of  attempting  to  obtain  money  by  false  pretences,  and  B.  on  the  charge  of 
aiding  and  abetting  S.  to  commit  that  offence. 

At  the  sessions,  an  indictment  ae^ainst  S.  and  B.  for  jointly  attempting  to  obtain 
money  by  false  pret«nces  was  prelerred,  without  the  leave  required  by  the  Vexa- 
tious Jndictment  Act,  and  found  by  the  grand  jury,  upon  which  S.  and  B.  were  tried 
jointly,  and  S.  acquitted  and  B.  found  guilty. 

At  the  trial  the  objection  was  taken  and  overruled,  that  the  indictment  having 
been  preferred  against  B.  for  an  offence  upon  which  he  had  not  been  committed  for 
trial,  the  indictment  should  be  quashed ;  and  after  verdict,  another  objection  was 
taken  and  overruled  that  S.,  the  principal  offender,  having  been  acquitted,  B.,  an 
aider  and  abettor,  could  not  be  found  guUty : 

Held^  by  this  court,  that  the  Vexatious  Indictment  Act  (22  A  28  Vict.  c.  1*7),  s.  1, 
was  inapplicable,  as  that  applied  only  to  the  offence  of  "  obtaining  money  or  other 
property  oy  false  pretences,"  and  not  to  the  offence  of  "  attempting  to  obtain  money 


or  other  property  oy  false  pretences." 
Held,  also,  that  the  second  objecti< 


;tion  was  untenable,  as  in  misdemeanor  all  were 
principals. 

Case  stated  by  John  Peter  Mulcaster,  barrister-at-law,  for 
the  opinion  of  the  Court  of  Crown  Cases  Reserved. 

George  Summers  and  George  Burton  were  tried  before 
me,  sitting  as  Deputy  Recorder  at  the  Easter  Quarter  Ses- 
72]  sions  of  the  *Peace  holden  in  and  for  the  borough 
and  county  of  Newcastle-upon-Tjrne,  on  the  9th  day  of  April, 
1876,  upon  an  indictment,  of  which  the  following  is  a  copy  : 

"The  jurors  for  our  lady  the  Queen  upon  their  oath 
present  that  George  Summers  and  George  Burton,  on  the 
2d  of  February,  1876,  unlawfully  and  knowingly  did. falsely 
pretend  to  Joseph  Cabry  that  the  said  George  Summers,  on 

(*)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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the  29th  of  January,  1876,  had  taken,  paid  for,  and  received 
from  the  North-Eastern  Railway  Company  at  Newbiggin- 
by-the-Sea,  a  certain  first  class  passenger  return  ticket  be- 
tween Newbiggin-by-the-Sea  and  Newcastle-upon-Tyne, 
No.  669,  and  by  means  of  one- half  of  such  first  class  return 
ticket  No.  669,  he  the  said  George  Summers,  had  travelled 
by  the  said  North-Eastern  Railway  Company's  railway  from 
Newbiggin-by-the-Sea  to  Newcastle-upon-Tyne,  and  on  the 
night  of  the  said  29th  of  January  in  the  year  aforesaid,  he 
the  said  George  Summers,  having  in  his  possession  the  re- 
maining half  of  the  said  first  class  return  ticket  No.  569,  had 
been  turned  out  of  a  first  class  carriage  at  the  Newcastle 
Station  of  the  said  North-Eastern  Railway,  and  in  conse- 
quence thereof,  having  lost  the  train,  he  the  said  George 
Summers  had  been  compelled  to  hire  a  conveyance  to  con- 
vey him,  the  said  George  Summers,  to  Newbiggin-by-the- 
Sea  at  an  expense  of  £2,  by  which  said  false  pretences  they 
the  said  George  Summers  and  George  Burton  then  unlaw- 
fully did  attempt  to  obtain  from  the  said  North-Eastern 
Railway  Company  the  sum  of  £2  with  intent  to  defraud. 
Whereas  in  truth  and  in  fact  the  said  George  Summers,  on 
the  said  29th  of  January,  1876,  had  not  taken  nor  paid  for, 
nor  received  from  the  North-Eastern  Railway  Company  at 
Newbiggin-by-the-Sea,  a  certain  first  class 'passenger  return 
ticket  between  Newbiggin-by-the-Sea  and  Newcastle-upon- 
Tyne,  No.  669,  nor  did  lie  the  said  George  Summers  on  the 
said  day  and  year,  by  means  of  one-half  of  such  first  class 
return  ticket  No.  569,  travel  bv  the  North-Eastern  Railway 
Company's  railway  from  Newbiggin-by-the-Sea  to  Newcas- 
tle-upon-Tyne, and  the  said.  George  Summers  had  not  on 
the  night  of  the  said  29th  of  January  in  the  year  aforesaid, 
the  remaining  half  of  the  said  first  class  return  ticket  No. 
669,  and  the  said  George  Summers  was  not  whilst  in  the 
possession  of  the  said  remaining  half  of  the  said  first  class 
return  ticket  No.  669,  turned  out  of  a  first  class  carriage  at 
the  Newcastle  Station  of  the  North-Eastern  Railway ;  nor 
did  he  the  said  George  Summers,  in  consequence  of  being  so 
turned  out  of  a  first  class  carriage,  lose  the  train ;  nor  was 
he  after  being  so  turned  out  whilst  in  possession  of  the  said 
remaining  half  of  the  said  first  class  return  ticket  No.  669, 
compelled  to  hire  a  conveyance  to  convey  him  the  said 
George  Summers  to  Newbiggin-by-the-Sea  at  an  expense  of 
£2,  as  they  the  said  George  Summers  and  George  Burton 
did  then  falsely  pretend  to  the  said  Joseph  Cabry ;  and  the 
said  George  Summers  and  George  Burton  at  the  time  they 
so  falsely  pretended  as  aforesaid,  well  knew  the  said  pre- 
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tences  to  be  false  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  a^inst  the  peace  of  our  lady,  the 
Queen,  her  crown  and  dignity." 

The  summons  which  was  issued  against  Burton,  and  on 
which  he  appeared  before  the  magistrates,  and  on  which  he 
was  committed  for  trial,  was,  so  far  as  it  is  material,  in  the 
words  and  figures  following,  that  is  to  say : 

"Borough  and  county  of  Newcastle-on-Tyne,  to  wit :  To 
George  Burton,  of  Bedlington,  in  the  connty  of  Northum- 
berland, station  master.  VVhereas,  information  hath  this 
day  been  laid  before  me,  the  undersigned,  one  of  Her 
Majesty's  justices  of  the  peace  in  and  for  the  borough  and 
county  of  Newcastle-upon-Tyne,  by  John  Sutcliffe,  of 
Headlam  street,  in  the  said  borough  and  county,  railway 
policeman,  for  that  you,  between  the  29th  of  January  and 
the  2d  of  February,  1875,  at  the  parish  of  St.  Nicholas,  in 
the  borpugh  and  county  aforesaid,  unlawfully  did  aid,  abet, 
counsel,  and  procure  the  commission  of  a  certain  misde- 
meanor by  one  George  Summers,  by  him  then  committed, 
that  is  to  say,  to  unlawfully  attempt  and  endeaver  unlaw- 
fully and  knowingly,  by  certain  false  pretences,  to  obtain 
of  and  from  the  North-Eastern  Railway  Company  the  sum 
of  £2  in  money,  the  moneys  of  the  said  North -Eastern  Rail- 
way Company,  with  intent  to  cheat  and  defraud,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided," &c.,  &c. 

The  defendants  were  committed  for  trial  upon  a  warrant, 
which  was  put  in  evidence,  and  of  which  the  following  is  a 
copy: 
73]  *  Warrant  of  Gommitment 

' '  Sessions.  Borough  and  county  of  Newcastle-upon-Tyne, 
to  wit :  To  all  sergeants  at  mace  and  constables  of  the 
borough  and  county  of  Newcastle-upon-Tyne,  and  to  the 
keeper  of  the  common  goal  at  Newcastle-upon-Tyne,  in  the 
said  borough  and  county, 

'' Whereas,  George  Summers  and  George  Burton  were  this 
day  charged  before  me,  the  undersigned,  one  of  Her  Majes- 
ty's justices  of  the  peace  in  and  for  the  borough  and  county 
of  Newcastle-upon-Tyne,  on  the  oath  of  Daniel  James,  of 
Leazes-lane,  in  tlie  said  borough  and  county,  ♦  sergeant  of 
police,  and  others,  for  that  he,  the  said  George  Summers, 
on  the  2d  of  February,  1875,  at  the  parish  of  St.  Nicholas, 
in  the  said  borough  and  county,  unlawfully  did  attempt 
and  endeavor  unlawfully  and  knowingly,  by  certain  false 
pretences,  to  obtain  of  and  from  the  North-Eastern  Railway 
Company  the  sum  of  £2  in  money,  the  moneys  of  the  said 
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Nortli-Eastern  Railway  Company,  with  intent  to  cheat  and 
defraud  contrary  to  the  form  oi  the  statute  in  such  case 
made  and  provided ;  and  for  that  he  the  said  George  Burton, 
between  the  29th  of  January  and  the  said  2d  of  February, 
1875,  at  the  parish  and  borough  and  county  aforesaid,  un- 
lawfully did  aid,  abet,  counsel  and  procure  the  commission 
of  a  certain  misdemeanor  by  the  said  George  Summers,  by 
him  then  committed,  that  is  to  sav,  for  that  he  the  said 
George  Summers,  on  the  said  2d  of  February,  1876,  at  the 

garish  of  St.  Nicholas,  in  the  said  borough  and  county  of 
[ewcastle-upon-Tyne,  unlawfully  did  attempt  and  endeavor 
unlawfully  and  knowingly,  by  certain  false  pretences,  to 
qbtain  of  and  from  the  l^orth-Eastem  Railway  Company, 
the  sum  of  £2  in  money,  the  moneys  of  the  said  North- 
Eastern  Railway  Company,  with  intent  to  cheat  and  defraud 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided. 

''These  are,  therefore,  to  command  you  the  said  sergeants 
at  mace  and  constables,  some  or  one  or  yon,  to  take  the  said 
George  Summers  and  Greorge  Burton,  and  them  safely  to 
convey  to  the  said  common  gaol  at  Newcastle-upon-Tyne 
aforesaid,  and  there  to  deliver  them  to  the  keeper  thereof, 
together  with  this  precept ;  and  I  do  hereby  command  you, 
the  said  keeper  of  the  said  common  gaol,  to  receive  the  said 
George  Summers  and  George  Burton  into  your  custody  in 
the  said  common  gaol,  and  there  safely  keep  them  until 
they  shall  be  thence  delivered  by  due  course  of  law. 

"Given  under  my  hand  and  seal,  at  the  police  court  in 
the  said  borough  and  county,  this  13th  of  March,  1875. 

''John  J.  Hunter." 
It  was  objected  on  behalf  of  the  defendants,  in  the  first 
intetance,  that  the  provisions  of  the  Vexatious  Indictment 
Act  (25  &  23  Vict.  c.  13)  had  not  been  complied  with,  and 
that  the  indictment  was  not  cured  by  30  &  31  Vict.  c.  35. 
It  was  a  fact  that  the  prosecutor  had  not  been  bound  to 
prosecute  or  give  evidence  against  the  defendants  on  any 
other  charge  tnan  that  which  is  set  out  in  the  commitment, 
and  the  defendants  had  not  been  committed  or  been  bound 
by  recognizance  to  appear  to  answer  to  an  indictment  to  be 

J)referred  against  them  for  any  offence  other  than  that  set 
orth  in  the  said  commitment,  and  the  indictment  had  not 
been  preferred  by  the  direction  or  with  the  consent  in  writ- 
ing of  a  judge  of  one  of  the  Superior  Courts  of  Law  at 
Westminster,  or  of  Her  Majestjrs  Attorney- General  or 
Solicitor-General  for  England ;  and  my  consent  as  deputy 
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recorder  had  not  been  procured  to  the  presentment  of  the 
said  bill  of  indictment  to  the  grand  jury. 

The  counsel  in  this  prosecution  cited  the  24  &  25  Vict, 
c.  94,  s.  8,  which  enacts,  'Hhat  an  aider  and  abettor  of  a  mis- 
demeanor may  be  tried,  indicted  and  punished  as  a  principal 
offender." 

I  overruled  the  objection.  (The  case  then  proceeded  to 
state  the  evidence  upon  which  several  points  were  reserved, 
but  which  it  is  not  necessary  to  report).  The  jury  found 
Summers  not  guilty,  and  Burton  guilty. 

The  case  for  the  prosecution  had  been  that  Summers'  and 
74]  *Burton  were  principals,  and  on  the  finding  of  the  jury 
I  was  requested  on  behalf  of  Burton  to  enter  a  verdict  of 
not  guilty  on  his  part,  on  the  ground  that  as  he  had  been 
committed  and  tried  as  an  accomplice,  although  indicted  as 
a  principal,  he  could  not  be  convicted  when  the  principal 
was  acquitted. 

I  directed  the  verdict  of  guilty  to  be  entered. 

Burton  has  not  been  sentenced,  and  has  been  admitted  to 
bail  until  the  decision  of  this  honorable  court  has  been 
obtained  on  the  points  of  law  raised. 

The  points  submitted  to  this  honorable  court  are :  First, 
whether  or  no,  having  re^rd  to  the  charge  on  which  Burton 
was  committed  to  take  his  trial,  leave  to  prefer  the  above- 
mentioned  indictment  should  have  been  obtained  under  the 
Vexatious  Indictment  Act ;  secondly,  whether  or  no,  the 
jury,  having  acquitted  the  principal  Summers,  it  was  com- 
petent for  the  jury  to  convict  Burton. 

If  the  court  is  of  opinion  that,  under  the  circumstances, 
Burton  was  properly  tried  on  the  above  indictment,  and  was 
under  the  circumstances  properly  convicted,  the  verdict  of 
guilty  is  to  stand  ;  otherwise  a  verdict  of  not  guilty  is  to  be 
entered,  or  the  conviction  is  to  be  quashed. 

(Signed)        John  P.  Mulcasteb,  Deputy  Recorder. 

No  counsel  was  instructed  to  argue  for  tne  prosecution. 

John  Edge^  for  the  prisoner  Burton :  The  prisoner  was 
not  properly  tried  upon  this  indictment.  The  Vexatious 
Indictment  Act  (22  &  23  Vict.  c.  17),  s.  1,  enacts,  "  That  no 
jill  of  indictment  'for  obtaining  money  or  other  property 
3y  false  pretences '  shall  be  presented  to  or  found  by  a  grand 
jury  unless  the  prosecutor  or  other  person  presenting  such 
indictments  has  been  bound  by  recognizance  to  prosecute  or 
give  evidence  against  the  person  accused  of  sucn  offence,  or 
unless  the  person  accused  has  been  committed  to,  or  de- 
tained in  custody,  or  has  been  bound  by  recognizance  to 
appear  to  answer  to  an  indictment  to  be  preferred  against 
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him  for  such  offence,"  &c.  Burton  was  summoned  to 
appear  before  the  magistrate  on  the  charge  of  aiding  and 
abetting  the  commission  of  the  misdemeanor  by  Summers 
of  attempting  by  false  pretences  to  obtain  the  sum  of  £2 
from  the  North-Eastern  Railway  Company,  and  he  was 
committed  for  trial  upon  that  charge.  JBurton  could  only, 
therefore,  be  indicted  upon  the  charce  of  aiding  and  abetting 
by  virtue  of  the  above  act,  unless  leave  had  been  obtained 
to  indict  him  as  a  principal,  which  leave  was  not  obtained 
(30  &  31  Vict.  c.  35,  s.  1).  This  indictment  is  one  for  at- 
tempting to  obtain  money  or  other  property  by  false  pre- 
tences, and  though  not  expressly  named  in  sect.  1  of  the 
above  act,  it  must  be  considered  to  be  included  by  implica- 
tion in  the  words  "for  obtaining  money  or  other  property 
by  false  pretences,"  which  would  include  the  oftence  of 
attempting  to  obtain  money  or  other  property  by  false 
pretences. 

*Kelly,  C.B.:  That  is  not  so.  The  act  specifies  cer-  [75 
tain  offences^  and  the  one  in  the  present  indictment  is  not 
among  them. 

Blackburn,  J.:  It  seems  to  me  that  this  is  not  a  case 
within  the  Vexatious  Indictment  Act.  Where  do  jrou  find 
any  authority  that  by  implication  you  can  bring  this  within 
the  enactment  i 

Edge:  There  is  no  authority  on  the  point.  Another 
objection  is,  that  the  jury  having  acquitted  the  principal, 
Summers,  the  conviction  cannot  be  sustained  against  Burton, 
who  was  an  accessory  only. 

Blackburn,  J. :  ts  there  such  a  person  as  an  accessory 
in  point  of  law  in  a  misdemeanor?  Both  Summers  and 
Burton  were  principals  in  this  charge  and  properly  indicted 
as  such. 

By  the  Court. 

Conmction  affi/rmed. 


[18  Cox's  Criminal  Cases,  76.]  • 

OXFORD  CIRCUIT. 

Stafford  Winter  Assizes.    Wednesday,  Dec.  9,  1874. 
(Before  Mr.  Justice  Brett.) 

Reg.  v.  Mary  Nicholls('), 

MandaughUr — Infant — Oriminal  neglect  of—  Wicked  negligmce, 

A  grown  up  person  who  chooses  to  undertake  the  charge  of  a  human  creature 
helpless  either  from  infancy,  simplicity,  lunacy,  or  other  inhrmity,  is  bound  to  eZ' 

Q)  Reported  by  John  Rose,  Esq.,  Barrister-at-law. 
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ecate  that  chareo  without  wicked  negligence;  and  if  such  person  by  wicked  negli- 
gence lets  the  helpless  creature  die,  that  person  is  guilty  of  manslaughter.  Mere 
negligence  is  not  enough ;  there  must  be  negligence  so  great  as  to  satisfy  a  jury  that 
the  lender  had  a  wicked  mind  in  the  sense  of  being  reckless  and  careless  whether 
death  occurred  or  not. 

Prisoner  was  indicted  for  the  manslaughter  of  Charles 
Nicholls. 

A.  Young  prosecuted. 

The  prisoner  was  the  grandmother  of  the  deceased,  an 
76]  infant  *of  tender  years,  said  to  have  died  from  the  neg- 
lect of  the  prisoner  to  supply  it  with  proper  nourishment. 
She  was  a  poor  woman,  and  in  order  to  earn  her  livelihood 
was  out  the  greater  part  of  the  day.  The  deceased  was  the 
child  of  the  prisoners  daughter.  The  daughter  was  dead, 
and  therefore  the  prisoner  took  charge  of  the  child,  and 
while  away  from  home  left  it  to  the  sole  care  of  a  boy  of 
nine  years.  The  cause  of  death  was  emaciation,  probably 
resulting  from  want  of  food.  The  facts  will  be  found  more 
particularly  stated  in  the  summing  up  of  the  learned  judge. 

At  the  close  of  the  case  for  the  prosecution,  Brett,  J., 
asked  what  was  the  neglect  charged  1 

A.  Yov/rig :  Leaving  the  child  in  the  sole  custody  of  so 
young  a  boy  during  many  hours  of  the  dav. 

Brett,  J.,  to  the  jury :  This  woman  is  charged  with  man- 
slaughter under  somewhat  peculiar  circumstances.  She 
was  the  grandmother  of  the  deceased  infant,  and  not  bound 
by  law  to  take  care  of  it.  She  might  have  sent  the  child  to 
the  workhouse,  but  did  not  do  so.  If  a  grown  up  person 
chooses  to  undertake  the  charge  of  a  human  creature  help- 
less either  from  infancy^  simplicity,  lunacy,  or  other  in- 
firmity, he  is  bound  to  execute  that  charge  without  (at  all 
events)  wicked  negligence  ;  and  if  a  person  who  has  chosen 
to  take  charge  of  a  heljjless  creature  lets  it  die  by  wicked 
negligence,  that  person  is  guilty  of  manslaughter.  Mere 
negligence  will  not  do,  there  must  be  wicked  negligence, 
that  is,  negligence  so  great,  that  you  must  be  oi  opinion 
that  the  prisoner  had  a  wicked  mind,  in  the  sense  that  she 
was  reckless* and  careless  whether  the  creature  died  or  not. 
We  must  judge  of  all  these  things  according  to  the  state 
and  condition  of  the  persons  concerned.  Here  was  an  old 
woman  left  in  a  difficult  position.  The  child  was  probably 
illegitimate.  Its  mother,  who  was  the  prisoner's  daughter, 
liad  died,  and  would  not  probably  have  sucked  it  for  some 
days  before  her  death.  The  child  was  small  and  weakly. 
It  might,  perhaps,  have  lived.  What,  however,  was  the 
prisoner  to  do  ?  It  is  said  that  she  had,  through  her  own 
misconduct,  fallen  into  bad  circumstances ;   that  she  was 


VoL  XUL] 


CRlMmAL  LAW  CASES. 


425 


Reg.  V.  Nicholls. 


1875 


addicted  to  drink,  and  that  her  furniture  had  been  seized. 
She  was  out  all  day  collecting  rags  and  bones.  What  ought 
she  to  have  done  with  respect  to  the  child.  The  prosecution 
say  that  she  ought  to  have  sent  it  to  the  parish  authorities. 
Perhaps  she  ought.  But  she,  like  others,  might  be  full  of 
prejudice  and  dislike  to  send  it  there.  So  her  omission  to 
send  it  is  not  sufficient ;  for  as  I  have  pointed  out,  there 
must  be  wicked  negligence  on  her  part.  Then  she  must  go 
out  to  work.  She  could  not  find  any  one  else,  for  she  had 
no  means,  so  she  got  a  son  of  nine  years  old  to  look  to  the 
infant.  She  may  have  been  very  careless,  but  the  question 
is,  was  she  wickedly  careless  i  She  was  in  fault,  for  she 
ought  not  to  have  been  away  so  many  hours  at  a  time ;  and 
no  doubt  vou  will  think  that  it  was  that  that  caused  the 
death  of  the  child.     The  boy  was  careless,  but  it  *ap-  [77 

Eears  that  the  old  woman  certainly  did  have  food  in  the 
ouse.  Suppose  she  told  the  boy  to  feed  the  baby,  and 
left  food  wherewith  to  feed  it  ?  Still  she  would  be  careless, 
for  she  ought  to  have  returned  home  to  see  that  he  did  so. 
It  is  very  right  that  this  case  should  be  inquired  into,  and 
that  the  neighbors  should  look  into  it,  but  nevertheless  it  is 
right  that  we  should  consider  the  circumstances  of  the  pris- 
oner in  order  to  determine  whether  she  has  been  guilty  of 
;3uch  carelessness  as  I  have  defined. 


Verdictj  not  guiUy. 


When  any  person  undertaking  the 
duty  of  supplying  an  infant  with  proper 
food  and  clothing,  and  furnished  witk 
the  means  of  discharfi^ng  that  duty 
properly,  wilfully  neglects  to  do  so, 
with  an  intention  to  cause  the  death  of 
the  child,  or  to  do  it  some  grievous  in- 
jury, and  the  child  dies  in  consequence 
of  such  neglect,  such  person  is  guilty 
of  murder :  Eeg,  v.  Bubb,  4  Cox's  Cr. 
Cas.,  465  ;  Reg.  v.  Cande,  10  Cox's  Cr. 
Cas.,  547;  Reg.  v.  Ryland,  10  Cox's 
Cr.  Cas.,  569,  L.  R.,  1  C.  C.  Res.,  99. 

See  second  case,  post,  p  431.  :  Regina 
V.  Hundley. 

For  form  of  indictment,  7  Cox's  Cr. 
Cas.,  Appendix,  xxx,  xxxiv  ;  12  Cox's 
Cr.  Cas.,  16. 

When  the  neglect  is  culpable  only, 
and    not    malicious,    such    person    is 

fuilty  of  manslaughter :  Reg.  v.  Bitbby 
Cox's  Cr.  Cas.,  455  ;  Reg.  v.  Ryland, 
10  Cox's  Cr.  Cas.,  569,  L.  R.,  1  C.  C. 
Res.,  99. 

See  second  case,  post,  p.  431 :  Regina 
V.  IlatuUey. 

13  Eno.  Rep.  64 


For  form  of  indictment,  see  7  Cox's 
Cr.  Cas.,  Appendix,  xxx,  xxxiv;  13 
Cox's  Cr.  Cas.,  16. 

Where  a  parent  supplies  sufficient 
food  and  clothing  to  another,  for  the 
purpose  of  administering  to  his  child, 
and  that  other  person  wilfully  with- 
holds it  from  the  child,  and  the 
Earent  is  conscious  that  it  is  so  with- 
eld,  and  does  not  interfere,  and  the 
child  dies  for  want  of  proper  food  and 
clothing,  the  parent  is  guilty  of  man- 
slaughter :  Reg.  v.  Bttbb,  4  Cox's  Cr. 
Cas.,  455 ;  Reg.  v.  Conde,  10  Cox's  Cr. 
Cas.,  547. 

For  indictment,  see  7  Cox's  Cr.  Cas., 
Appendix,  xxx,  xxxiv ;  13  Cox's  Cr. 
Cas.,  16. 

Neglect  on  the  part  of  a  parent  to 
provide  an  infant  child  with  necessary 
food  and  clothing  is  not  a  misdemeanor 
at  common  law  unless  some  actaal  in- 
jury is  done  to  the  child ;  and  in  an 
indictment  for  that  offense  an  aver- 
ment that  the  child  was  actually  in- 
jured is  a  uece^ssvry  and  material  alle- 
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gation,  and  must  be  proved :  Beg.  v. 
PhUpott,  6  Cox's  Or.  Gas.,  140,  Dears- 
ly's  C.  C,  179. 

Whether  actual  injury  has  been  oc- 
casioned is  a  question  of  fact  for  the 
jury ;  but  where,  upon  a  case  reserved, 
it  appeared  that  a  mother  had  left  her 
children  for  several  days  without  food 
or  clothing,  so  that,  but  for  the  'atten- 
tion of  a  neighbor,  they  might4)robably 
have  died ;  but,  that,  in  consequence 
of  that  attention,  they  did  not  suffer 
any  serious  injury,  though  the  neigh- 
bor thought  they  did  suffer  in  some  de- 
gree ;  and  the  question  was  put  to  the 
court  whether  the  injury  was  sufficient 
in  deg^ree  to  constitute  the  offence ; 
Held  insufficient :  Meg.  v.  Philpott,  6 
Cox's  Cr.  Cas.,  140,  Dearsly's  C.  C, 
179. 

But  it  is  not  sufficient  to  justify  a 
conviction  for  not  providing  a  child 
with  proper  food  that  the  prisoner 
might  have  obtained  food  by  applying 
to  the  guardians  of  the  poor,  and  that 
she  did  not  do  so :  Beg,  v.  BtLgg,  13 
Cox's  Cr.  Cas.,  16. 

But  see  contra,  Reg,  v.  Mdbbett,  6 
Cox's  Cr.  Cas.,  339. 

WTiere  from  conscientious  religious 
conviction  that  God  would  heal  the 
sick,  and  not  from  any  intention  to 
avoid  their  duty,  the  parents  of  a  sick 
child  refuse  to  call  in  medical  assist- 
ance, though  well  able  to  do- so,  and 
the  child  consequently  dies,  it  is  not 
culpable  homicide :  Reg.  v.  Wagstaffe, 
10  Cox's  Cr.  Cas.,  530. 

A  girl  16  years  old  is  not  an  infant 

within  the  rule  ;  Reg.  v.  S ,  5  Cox's 

Cr.  Cas.,  279;  Regina  v.  Slieala,  3 
Crawf.  &  Dix's  Cir.  Cas.,  880. 

A  master  is  not  criminally  liable  for 
the  death  of  a  servant  not  of  tender 
years,  although  the  death  was  caused 
by  the  insufficiency  and  badness  of  the 
food  and  lodging  provided  by  him  for 
her,  unless  the  servant  was  of  such 
weak  intellect  as  to  be  unable  to  take 
care  of  herself,  or  was  under  such 
restraint  as  to  be  unable  to  withdraw 
herself  from  her  master's  dominion : 
Reg.  V.  Smith,  10  Cox's  Cr.  Cas.,  82, 
Leigh  &  Cave,  607 ;  2  Bish.  Cr.  Law, 
§  690  ;  2  Whart.  Cr.  Law,  §  1011. 

Thft  mother  of  a  girl  iS  years  old 
who  wilfully  omits  to  procure  a  mid- 
wife for  her  while  in  labor,  in  conse- 
quence of  which  she  dies,  is  not  guilty 


of  manslaughter:  Shepherd^  Cfise,  Leigh 
&  Cave,  147,  9  Cox's  Cr.  Cas.,  123. 

On  an  indictment  against  a  parent 
for  not  supplying  a  child  with  sufficient 
food,  and  thus  causing  its  death,  a  com- 
plaint by  it  of  being  liungry  is  admis- 
sible, though  made  in  the  absence  of 
the  prisoner :  Reg.  v.  Cande,  10  Cox's 
Cr.  Cas.,  547. 

An  indictment  for  leaving  and  desert- 
ing an  infant  child  of  tender  years, 
with  intent  to  injure  and  aggrieve  of, 
etc.,  is  not  sufficient,  there  being  no 
averment  that  the  child  was  settled 
elsewhere,  nor  any  allegation  that  the 
child  received  {my  damage,  or  was 
likely  to  do  so :  Reg.  v.  Cooper^  Tem- 
ple &  Mew,  125,  8  Cox's  Cr.  Cas.,  559  ; 
Retina  v.  Hogan,  2  Denison's  C.  C, 
278,  5  Cox's  Cr.  Cas.,  255. 

Where  the  mother  of  a  child  took  it 
to  the  father's  house  and  left  it  on  the 
steps,  saying,  "  Bill  here's  your  child ; 
I  can't  keep  it ;  I  am  gone  ;"  and  the 
father  left  it  unprotected,  held  he  was 
properly  convicted  of  abandoning  and 
exposing  the  child :  Reg.  v.  White,  12 
Cox's  Cr.  Cas.,  83,  L.  R.,  1  C.  C.  Res., 
311. 

But  held,  in  a  similar  case,  the  motJier 
oi  a  bastard  child  was  not,  for  simply 
leaving  it  at  the  door  of  the  putative 
father's  house :  Regina  v.  Morris,  2 
Crawf.  &  Dix's  Cir.  Gas.,  91. 

The  prisoner  was  indicted  for  that  hav- 
ing a  child  of  tender  years  in  her  care, 
etc. ,  she  secretly  abandoned  the  child, 
with  intent  to  make  it  chargeable 
to  A.  6.  Held  that  the  indictment  was 
good,  and  the  offence  therein  charged 
a  misdemeanor  at  common  law.  i<ein- 
hle  :  that  the  act  charged  in  the  indict- 
ment must  'be  proved  to  have  been 
done  secretly:  Reg.  v.  Troy,  1  Crawf. 
&  Dix's  Cir.  Cas.,  556;  Ann  Canlon's 
Case,  6  Circuit  Cases,  599. 

To  sustain  a  conviction  under  7 
Will.  4  &  1  Vict.  c.  85,  s.  2,  for  causing 
a  bodily  injury  dangerous  to  life,  with 
intent  to  murder,  it  is  not  enough  to 

Srove  a  merely  temporary  functional 
erangement,  such  as  congestion  of  the 
lungs  and  heart  arising  from  exposure 
to  cold. 

Where,  therefore,  a  woman  left  her 
infant  child  exposed  in  an  open  field 
on  a  cold  wet  day,  and  it  was  found 
there  after  some  hours  nearly  dead 
from    congestion    of    the    lungs    and 
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heart,     which    would    shortly    have  and  the  words,  *'  With  care,"  "  to  be 

proved  fatal  if  relief   had  not  been  delivered  immediately,"  added.     The 

given,  but  by  care  it  was  restored  in  a  transit  and  delivery  occupied  about  an 

few  hours,  so  that  no  bodily  injury  hour.    When  the  hamper  was  opened 

remained.  the  child  was  alive.     It  was  taken-  to 

Held,  that  t^  mother  could  not  be  the  work -house  and    lived  for   three 

convicted  under  the  statute  of  .causing  weeks  afterwards,  when  it  died  from 

bodily  injury  dangerous  to  life :  Beg,  causes  not  attributable  to  the  conduct 

V.  Gray,  7  Cox's  Cr.  Cas.,  826.  of  the  prisoners  : 

The  mother  (one  of  the    prisoners)  Held,  by  a  majority  of  the  judges, 

told  the   putative   father  before   the  that  this  was  a  case  of  abandonment 

birth  of  an  illegitimate  child  that  she  and  exposure  of  a  child,  within  the 

would  father  it  on  him  and  he  would  24  &  25  Vict.  c.   100,  s.  27 :  Reg,  v. 

have  to  pay  for  it.     He  said,  **  I  will  Falkingham  and  another,  11  Cox's  Cr. 

not  pay  for  it,  but  if  you  send  it  to  me,  Cas. ,  475. 

I  will  keep  it."   About  five  weeks  after  In  New  York  it  is,  by  statute,  made 

its  birth  the  prisoners  put  the  child  a  felony  for  a  father  or  mother  of  a 

into  a  hamper  carefully  wrapped  up,  child  under  six  years  old  to  abandon 

and  left  it  at  a  railway  station  and  paid  it :  2  R.  S.,  665,  §  35,  2  £dm.St.,  685  ; 

the  fare.    The  hamper  was  addressed,  3  R.  S.  (6th  ed.),  937,  §  45.' 


[18  Cox's  Criminal  Cas^s,  77.] 

OXFORD  CIRCUIT.     * 

Stafford  Winter  Assizes.    Wednesday,  Dec.  9,  1874. 
(Before  Mr.  Justice  Brett.) 

Reg.  V.  Robert  Taylor  (*). 

Emdetice — Description  of  priaoner — Deposition — Cross-examination  beloio — Taylor's  , 
Medical  Jurisprudence, 

It  is  improper  to  ask  a  witness  in  examination  in  chief  if  a  person  "  gave  a  de- 
scription of  the  prisoner  "  to  him  when  the  prisoner  was  not  present 

Statements  made  by  a  prisoner  while  cross-examinine  a  witness  at  a  preliminary 
inquiry  before  the  committing  magistrates  and  reduced  to  writing  as  part  of  the 
depositions,  must  be  proved  by  the  depositions,  which  are  primary  evidence,  and 
not  by  the  witness  so  cross-examined. 

Cases  cited  in  books  on  Medical  Jurisprudence  are  not  admissible  even  to  form 
part  of  an  address  to  the  jury. 

Prisoner  was  indicted  for  murder. 

Motteram  prosecuted. 

UnderhiU  was  requested  by  the  court  to  defend  the  pris- 
oner. 

*The  deed  was  done  by  cutting  the  throat  of  the  de-  [78 
ceased  in  the  presence  only  of  a  child  of  about  nine  years  old. 

A  police  constable  witness  was  asked  if  the  child  gave  a 
description  to  him  of  the  man  who  had  committed  the 
crime,  and  upon  which  he,  the  witness,  apprehended  the 
prisoner. 

UnderhiU  objected. 

(*)  lleported  by  John  Rose,  Esq.,  Bari-ister-at-Law. 
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Brett,  J.:  It  is  indirectly  asking  for  the  effect  of  what 
she  said.  He  can  only  be  asked  whether  she  told  him  what 
had  occurred. 

The  surgeon  witness  who  described  the  wounds  was  asked 
if  the  prisoner  had,  when  before  the  committing  ftagistrates, 
cross-examined  him,  and  what  he  th6  prisoner  had  said. 

UnderhiU  objected. 

Brett,  J. :  W  hat  the  prisoner  asked  him,  and  what  ap- 
pears on  the  deposition,  is  evidence. 

TJnderhill :  That  depends  on  whether  the  forms  of  law 
were  pursued.  He  must  have  been  asked  whether  he  had 
any  questions  to  put. 

Brett,  J. :  Suppose  he  is  taken  without  any  formality, 
and  then  asks  a  question,  what  he  asked  is  evidence.  But 
being  before  the  magistrates,  and  the  law  saying  that  the 
deposition  is  primary  evidence,  the  deposition  should  be  put 
in  ;  but  for  that  reason  only. 

The  taking  of  the  surgeon's  deposition  was  then  proved 
by  calling  the  magistrate's  clerk,  who  said  that  the  prisoner 
cross-examined  that  witness ;  and  that  the  questions  he  put 
and  the  answers  were  duly  written  down. 

This  cross-examination  was  then  read ;  in  it  the  prisoner 
had  contradicted  the  surgeon  as  to  the  number  of  wounds 
which  the  deceased  had  received. 

Counsel  for  the  defence,  in  addressing  the  jury,  set  up 
insanity  on  the  part  of  the  prisoner,  and  proposed  to  read  a 
case  from  Taylor's  ''Medical  Jurisprudence.^' 

Brett,  J.:  That  is  no  evidence  m  a  court  of  justice.  It 
is  a  mere  statement  by  a  medical  man  of  hearsay  facts  of 
cases  at  which  he  was  in  all  probability  not  present.  I  can- 
not allow  it  to  be  read. 

The  prisoner  was  found  guiUy^  sentenced 
to  death,  and  afterwards  executed. 

(a)  A  witness  called  to  prove  that  fied  as  one  who  was  in  their  company  : 

he  had  seen  a  prisoner  at  a  particular  Rex  v.  Deering,  5  Garr.  &  P.,  165. 

spot  at  a  certain  time,  added  that  he  Upon  the  trial  of  an  indictment  for 

had  since  seen  a  number  of  men  in  grand  larceny,  evidence  was  received 

gaol,  and  had  pointed  out  one :  Held,  on  the  part  of  the  prosecution,  under 

that  the  following  was  a  proper  form  objection,  that  after  the  arrest  of  the 

of  question  to  put  to  the   witness —  prisoners  the  prosecutor  went  to  their 

* '  Who  did  you  point  him  out  as  being  V  place  of  custody  to  identify  them  ;  that 

Beg.  V.    BlaeJdmm,  6  Cox,'s  Or.  Cas.,  he  did  identify  them,  and  charged  them 

833,  3  Car.  &  Kirw.,  330.  with  participating  in  the  offence,  stat- 

A  person  charged  with  others  for  an  ing  to  the  officers  the  part  each  took, 

offence,  but  against  whom  the  bill  has  and  describing  the  money  stolen,  to 

been  thrown  out,  may,  if  he  be  in  cus-  which  the  prisoners  made  no  reply, 

tody  at  the  time  of  the  trial  of  the  oth-  Upon  one  of  the  prisoners  was  fouud 

ers,  be  placed  at  the  bar  to  be  identi-  two  parcels  of  money,  one  answering 
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the  description  g^ven  hj  the  prosecator : 
the  prisoner  requested  that  the  two  par- 
cels should  be  kept  separate  as  the  other 
-was  "  bar  money."  Held  that  the  evi- 
dence was  competent,  as  an  implied 
acquiescence  on  the  part  of  the  accused 
in  the  truth  of  the  prosecutor's  state- 
ment :    KeUy  v.  People,  55  N.  Y.,  585. 

It  is  not  error,  on  a  trial  for  larceny 
from  the  person,  to  permit  the  prose- 
cuting witness,  who  has  identified  a 
bank  bill  found  on  the  person  of  the 
defendant,  to  testify  that  he  had  de- 
scribed this  bill  to  one  of  the  detectives 
previously ;  such  a  statement,  con- 
nected with  the  circumstances  under 
which  it  was  made,  is  rather  to  be  re- 
garded as  a  fact  belonging  to  res 
gesta  than  as  a  mere  hearsay  statement 
or  declaration  :  Newton  v.  McKay ,  29 
Mich.,  4. 

In  order  to  establish  identity,  evi- 
dence that  the  witness  gave  testimony 
in  a  prosecution  a^inst  prisoner  for 
another  murder,  and  that  he  recognized 
him  as  the  person  from  whom  he  pur- 
chased coin  the  morning  after  the  mur- 
der, was  properly  admitted  without 
producing  the  record  of  the  prosecu- 
tion: Brown,  v.  Commonwealth,  76 
Penn.  St.  R.,  319. 

On  a  prosecution  for  robbery,  a  wit- 
ness gives  a  description  of  the  robbers 
received  from  the  wife  of  the  prose- 
cutor a  few  minutes  after  the  occur- 
rence, and  he  states  that  he  pursued 
afer  the  parties  and  found  the  prisoner 
and  another,  at  a  place  he  describes. 
The  commonwealth's  attorney  may 
then  properly  ask  him  whether  the 
prisoner  and  the  other  person  corre- 
sponded on  that  night,  in  dress  and  ap- 
pearance, with  two  of  the  men  de- 
scribed by  the  wife  of  the  prosecutor. 
And  his  answer  that  they  did,  was 
proper  evidence :  Jordan  v.  Com. ,  25 
Gratt.  (Va.),  943. 

(&.)  Medical  books  or  books  upon  par- 
ticular subjects  though  proven  by  ex- 
perts to  be  standard  treatises  and  of 
approved  authority  upon  the  subject, 
cannot  be  read  to  the  jury  as  eddence  : 
1  Redf.  on  Wills  (4th  ed.),  147  ;  Har- 
ris V.  Panama,  etc.,  7  Bosw.,  7  ;  Col- 
Her  V.  Simpson,  5  Carr.  &  P.,  73  ;  Com. 
V.  Wilson,  1  Gray,  337;  Ashworth  v. 
KUtridge,  12  Gush.,  193;  Carter  v. 
8tate,  2  Ind.,  617  ;  Barrick  v.  City  of 
Detroit,  1  Mich.,  N.P.,  184 ;  Foiolerv. 


Lewis,  ^  Tex. ,  880 ;  WhiUm  v.  Albany, 
etc.,  109  Mass..  28. 

Nor  can  the  witness  read  them  to  the 
jury,  although  he  be  an  expert  and 
concurs  in  the  views  therein  expressed  : 
Com.  V.  StuHimnt,  117  Mass.,  122, 
130,  139. 

Though  medical  witnesses  may  base 
their  epmion  on  such  works  as  a  part 
of  their  general  knowledge  :  Collier  v. 
Simpson,  5  Carr.  &  P.,  78 ;  Carter  v. 
State,  2  Ind..  617. 

And  may  base  their  opinions  solely 
upon  reading  and  study  of  learned 
works  upon  the  subject :  State  v. 
Wood,  53  N.  H.,  484. 

Medical  books,  etc. ,  may  be  read  as 
evidence,  with  proper  explanations,  in 

Alabama :  Stoadenmier  v.  William- 
son, ^9  Ala.,  558 ;  Meckle  v.  Slate,  87 
Ala.,  139. 

Iowa:  Bowman  v.  Woods,  1  Green., 
441 ;  Broadhead  v.  WiUsie,  85  Iowa, 
429. 

When  witnesses  examined  as  medi- 
cal experts  have  testified  that  books 
recognized  as  standard  authorities  in 
the  profession  lay  down  certain  propo- 
sitions or  sustain  certain  conclusions, 
it  seems  that  the  books  thus  referred  to 
may  be  put  in  evidence  for  the  pur- 
pose of  discrediting  such  witnesses : 
CUy  ofRipon  v.  BUtel,  30  Wise.,  614. 

But  see  Da/ois  v.  Sta^te,  38  Mary- 
land, 15. 

Counsel  may  read  a  reported  case  to 
the  jury,  in  orider  to  show  the  law,  and 
for  that  purpose  may  refer  to  the  facts  ; 
but  he  cannot  go  into  the  facts  to  show 
how  a  former  jury  treated  the  same  or 
analogous  facts,  and  thus  argue  as  to 
what  the  verdict  should  be  :  SougJierty 
V.  WiUiamg,  32  Upper  Can.  Q.  B.,  215. 
The  court  permitted  the  counsel  to 
read  the  case  of  Rogers  v.  Vanvalken- 
burg  (20  U.  C.  Q.  B.,  220),  to  show  the 
law. 

On  appeal  the  court  said  (32  Upper 
Can.  Q.  B.,  218) :  *'The  case  of  Collier 
V.  Simpson,  5  C.  &  P.,  73,  was  referred 
to,  in  which  medical  books,  stated  by 
a  witness  to  be  works  of  medical  au- 
thority, were  not  allowed  to  be  put  in 
and  read  as  evidence  ;  but  it  was  said 
that  the  witness  might  state  that  these 
books  were  of  medical  authority,  and 
that  he  founded  his  judgment  on  what 
he  stated  partly  on  the  authority  of 
these  bpoks. 
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Nothing  can  be  more  differept  from 
the  case  in  hand  than  the  authority 
cited  against  it.  The  court  unques- 
tionably cannot  know  ex  cathedra  any- 
thing of  medicine,  or  of  science  or  of 
foreign  law  ;  and  the  knowledge  of 
these  subjects  cannot  be  communicated 
to  or  be  acquired  by  the  court  by  the 
admission  and  perusal  of  book%  even 
of  the  most  standard  authority.  The 
court  can  receive  evidence  on  and  of 
such  matters  only  by  the  recognized 
method  of  viva  voce  sworn  witnesses, 
but  these  witnesses  may  refer  to  and 
use  such  books  in  support  of  their  tes- 
timony. Lord  Brougham's  statement, 
of  the  Time  of  George  III,  2d  Ser.,  76  : 
Lord  NeUon  v.  Lord  Bridgport,  10 
Jur.,  871. 

Books  may  be  read  to  prove  *8ome 
merely  speculative  opinion,  or  matter 
of  general  history  :  Darby  v.  Ouselev, 
1  H.  &  N.,  1  ;  Taylor  on  Ev.,  5th  ed., 
sees.  14,  1585. 

In  discussing  a  question  of  law  in 
the  country  where  the  law  prevails, 
and  before  a  judge  who  is  presumed  to 
be  conversant  with  that  law,  and  who 
has  to  decide  it,  no  witness  can  be 
brought  forward  to  testify  what  the 
law  is.  The  judge  has  judicial  knowl- 
edge of  it,  or  is  presumed  to  have  it. 

And  it  is  of  no  consequence  whether 
the  proposition  of  law  be  stated  on  the 
mere  word  of  the  counsel  or  be  read  by . 
him  from  a  recognized  book  of  legal 
authority.  Nor  is  it  of  any  conse- 
quence whether  that  law,  verbally  or 
otherwise  stated,  be  ur^ed  upon  or  ex- 
plained to  the  jury  in  the  presence  of 
the  judge  or  to  the  judge  alone. 

In  Davidson  v.  Stamey,  2  M.  &  G., 
721,  725,  it  is  said:  "Whereupon 
Wilde,  A-  G.,  without  calling  wit- 
nesses, addressed  the  jury,  and  he  re- 
ferred to  HoggY.  Snaith,  1  Taunt.,  347, 
and  a  great  number  of  other  cases." 

In  the  argument  of  a  case  before  the 
court  or  jury,  counsel  has  a  right  by 


way  of  argument  or  iUiutratum,  either 
to  read  from  a  book  a  pertinent  quota- 
tion or  extract  from  a  work  on  science 
or  art,  or  other  publication,  adopting  it 
and  midcing  it  a  part  of  his  own  ad- 
dress to  the  jury  ;  but  not  using  it  as 
evidence  in  the  case  :  Legg  v.  Drake, 
1  Ohio  St.  R.,  286.  287-9;  Bex  v. 
Courvirner,  9  0.  &  P.,  862  ;  CUy  of  RU 
pon  V.  Bittel,  30  Wise.,  619  ;  Laning 
V.  State,  2  Pinney  (Wise.),  215,  220. 

"The  privilege  of  counsel,  in  their 
address  to  the  jury,  to  read  from 
legal  authorities,  or  from  works  of 
general  science,  extracts  pertinent  to 
the  case,  in  support  of  their  argument, 
ought  not  to  be  abridged.  It  is  a  valu- 
able privilege ;  yet  so  susceptible  of 
abuse,  that  the  extent  and  manner  of 
its  exercise  must  be  entrusted  in  a 
great  measure  to  the  sound  discretion 
of  the  court :  Wade  v.  Detntt,  20  Tex., 
3^8,  400-402  ;  Laning  v.  State,  2  Pin- 
ney,  220,  2  Graham  &  Wat.,  New 
Trials,  68fr-7. 

The  rule  is  otherwise  in  Massachu- 
setts :  Washburn  v.  Ouddihy,  8  Gray, 
430. 

Engravings  may  be  used  merely  as  a 
chalk  to  illustrate  a  point  in  a  case, 
but  the  jury  should  be  told  nothing  of 
the  history  of  the  print — ^as,  in  an  ac- 
tion for  malpractice,  that  it  was  taken 
from  a  distinguished  medical  book : 
Ordutay  v.  Baynes,  50  N.  H.,  159. 

Public  documents  published  under 
authority  of  the  state  are  competent 
evidence  of  the  facts  therein  stated : 
Doe  V.  Boe,  13  Florida,  602 ;  Wkitan  v. 
Albany,  etc.,  109  Mass.,  24;  Allen  v. 
Hoxey,  37  Tex.,  320  ;  U.  S  v.  Ganeaen, 
19  Wall. ,  198  ;  Van  B&rgen  v .  Bradley, 
36  N.  T.,  318 ;  Duncan  v.  Dubois,  8 
Johns.  Cas.,  125;  Parmlee  v.  Thomp- 
son, 7  Hill,  77 ;  1  Greenl.  Ev.,  §§  128, 
48a-4  ;  5  U.  S.  Dig.,  First  Series,  744-5; 
Tome  V.  Parkensburgh,  etc,,  89  Mary- 
land, 86. 
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OXFORD  CIRCUIT. 

Worcester  Winter  Assizes.    December  16,  18*74. 
(Before  Mr.  Justice  Brett) 

*R*G.  V.  Handley  C).  [79 

WUfid  murder — Manidaughier — Wicked  negligence — SepartUe  exiatenee. 

On  an  indictment  against  a  woman  for  the  wilful  murder  of  her  new  born  child, 
she  is  guilty  of  murder  if  either  before  or  after  the  birth  of  the  child  she  makes  up 
her  mind  that  it  shall  die,  and  the  child  bein^  born  alive,  she,  with  the  intent  that  it 
shall  die,  leaves  it  to  die,  and  it  does  die  in  consequence.  Or  again,  she  is  guilty 
of  murder,  if  without  intending  murder,  she  resolves  to  conceal  the  birth  of  the 
child  by  methods  which  will  probably  end  in  its  death,  and  which  being  carried  out 
do  end  in  its  death.  She  is  guilty  of  manslaughter,  if  without  having  made  up  her 
mind  that  the  child  shall  die,  she  determines  to  be  alone  at  the  birth,  for  the  purpose 
of  temporary  concealment,  and  the  child  afterwards  dies  by  reason  of  her  wicked 
negligence.  A  child  is  born  alive,  when,  breathing  and  living  by  reason  of  breath- 
ing through  its  own  lungs  alone,  it  exists  as  a  live  child  without  deriving  any  of  its 
living  or  power  of  living  by  or  through  any  connection  with  its  mother. 

The  prisoner  was  indicted  for  the  wilful  murder  of  her 
new  born  child  at  Grimsby,  on  the  27th  of  July. 

H.  H,  Amphlett  for  the  prosecution. 

F.  Towers  Sireeten  defended. 

The  facts  of  the  case  were  these : 

It  was  proved  that  on  the  day  in  question  the  prisoner 
gave  birth  to  a  child,  and  that  no  one  else  was  present  at 
the  time. 

Nine  days  after,  the  body  of  the  infant  was  discovered  in 
a  box  under  the  prisoner'^s  bed,  carefully  wrapped  in  an 
apron.  At  this  time  the  lower  part  of  the  body  was  black 
and  decomposed,  but  the  upper  part  was  clean,  as  though 
it  had  been  *recently  washed.  It  was  proved  that  no  [80 
preparations  had .  been  made  by  the  prisoner,  and  that  the 
birtn  had  been  kept  secret  from  her  father  and  brother  who 
lived  with  her  in  the  house. 

In  answer  to  questions  by  the  police  constable,  the  pris- 
oner, after  some  hesitation,  affirmed  that  the  child  had  not 
been  born  alive,  and  no  marks  of  violence  were  discoverable 
on  the  body.  She  also  asserted,  in  subsequent  answers,  that 
the  child  came  a  month  before  its  time,  and  that  she  did  not 
expect  it  so  soon. 

On  the  other  hand,  the  medical  evidence  went  to  show 
that  the  child  was  above  the  average  weight,  and  appeared 
to  have  gone  its  full  time.    The  umbilical  cord  was  separated 

(')  Reported  by  A.  CmoHXUE  Plowdbn,  Esq.,  Barrister-at-Law. 
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close  to  the  body,  apparently  cut  or  torn,  and  not  tied  in 
any  way,  and  there  was  no  appearance  of  hoemorrhage. 
The  internal  viscera  were  healthy,  and  the  bowels  had  acted 
soon  after  birth.  The  bladder  was  empty,  and  so  was  the 
stomach.  Upon  the  whole,  the  medical  opinion  came  to  this, 
that  the  child  was  full  born,  was  bom  alive,  and  from  the 
inflated  condition  of  the  lungs  had  lived  for  an  hour  or 
more.  They  attributed  death  to  neglect,  but  were  not  pre- 
pared to  say  that  the  appearance  of  the  body  was  incon- 
sistent with  death  from  natural  causes. 

It  was  further  proved  by  the  prosecution  that  the  prisoner 
was  the  trustee  of  an  illegitimate  child,  and  that  this  child 
lived  with  her. 

His  Lordship  having  intimated  that,  upon  these  facts, 
he  should  direct  the  jury  to  acquit  the  prisoner  of  wilful 
murder. 

StreeteTy  for  the  prisoner  contended,  that  this  being  so, 
though  he  could  not  resist  a  verdict  of  wilful  concealment, 
there  was  no  evidence  on  which  the  prisoner  could  be  con- 
victed of  manslaughter.  Assuming,  ne  said,  that  the  child 
had  been  born  alive,  and  had  breathed  and  lived  indepen- 
dently of  its  mother,  there  was  yet  nothing  to  show  that 
death  was  inconsistent  with  accidental  suffocation,  or  some 
other  natural  cause.  He  also  relied  upon  the  case  of  Queen 
V.  Knights  (2  F.  &  F.  46,  cited  in  1  Russell  on  Crimes,  684, 
and  Archbold's  Criminal  Practice,  17th  edit.,  626),  where  it 
was  laid  down  that  a  woman  cannot  be  convicted  of  man- 
slaughter merely  upon  the  evidence  that,  knowing  she  was 
near  the  time  of  her  delivery  she  wilfully  abstained  from 
taking  the  necessarjr  precautions  to  preserve  the  life  of  her 
child  after  its  birth,  in  consequence  of  which  it  died. 

Brett,  J.,  in  summing  up  directed  the  jury  that  though 
the  indictment  was  for  wilful  murder,  it  was  open  to  them 
on  such  an  indictment  to  convict  the  prisoner  of  man- 
slaughter, or  of  the  lesser  crime  of  concealment  of  birth. 
As  to  this  last  head,  it  did  not  signify  whether  the  child  was 
born  alive  or  not,  and  as  it  was  clear  that  the  prisoner  had 
wrapped  the  body  in  an  apron  and  put  it  into  a  box  under 
a  bed!,  and  that  she  had  told  no  one,  she  was  at  the  least 
guilty  of  a  concealment.  But,  as  to  the  graver  question, 
though  there  was  no  evidence  of  any  act  of  violence,  he  told 
them  as  matter  of  law  that  if,  either  before  or  after  the  birth 
of  the  child,  she  had  made  up  her  mind  that  the  child 
81]  should  die,  and  *after  it  was  born  alive,  she,  with  intent 
that  it  should  die,  left  it  to  die,  and  it  did  so  in  consequence, 
she  would  be  guilty  of  murder ;  or  again,  if  she  made  up  her 
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mind  to  conceal  the  birth,  and  did  attempt  to  conceal  it  by 
methods  which  would  probably  end  in  death,  and  they  did 
end  in  death,  she  would  be  guilty  of  murder,  even  though 
she  did  not  intend  murder ;  but,  supposing  the  prisoner  had 
not  made  up  her  mind  that  the  child  should  die,  yet  had 
determined  that  none  but  herself  should  be  present  at  its 
birth,  without  intending  final  concealment,  but  only  for  the 
purpose  of  hiding  her  shame  for  a  time,  and  had  to  that 
intent  delivered  herself,  she  would  in  the  eye  of  the  law, 
have  invested  herself  with  a  responsibility  from  the  moment 
of  birth — namely,  that  of  the  care  and  charge  of  a  helpless 
creature;  and  if,  after  having  assumed  such  a  care  and 
charge  she  allowed  the  child  subsequently  to  die  from  her 
wicked  negligence,  that  would  make  her 'guilty  of  man- 
slaughter. His  Lordship  then  reviewed  the  evidence  as  to 
murder,  and  said  that  tnough  he  would  not  say  there  was 
no  evidence,  yet,  as  such  as  there  was  was  consistent  with 
innocence  as  well  as  with  guilt,  it  was  the  duty  of  the  jury 
to  yield  to  the  milder  interpretation.  The  real  question  for 
them,  therefore,  was,  whether  the  prisoner  was  guilty  of 
manslaughter  as  he  had  defined  it.  As  to  this,  they  would 
have  to  consider  whether  the  child  was  born  alive — i.e., 
whether  it  existed  as  a  live  child,  breathing  and  living  by 
reason  of  breathing  through  its  own  lungs  alone,  without 
deriving  any  of  its  living  or  power  of  living  by  or  through 
anj  connection  witK  its  mother.  If  they  were  satisfied  of 
this,  and  that  the  mother,  having  made  up  her  mind  to  be 
alone  at  the  birth,  caused  its  death  by  wicked  negligence 
after  its  birth,  they  would  return  a  verdict  of  guilty  accord- 
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Terdict^  Tnanslaughter.    Sentence,  ten  years  penal  serm- 
itcde. 

See  second  case,  ante,  Retina  v.  McholU,  and  note  p.  426. 


[13  Cox's  Criminal  Cases,  82.] 

CENTRAL  CRIMINAL  COURT. 

May  Sessions,  1876. 
(Before  Baron  Cleasby.) 

*Reg.  V.  HiBBERT  and  Others  (').  [82 

Corupiraci/^ Criminal  Law  Amendment  Act,  1871 — Consjnracy  to  fwce  Vforhnen  to 
quit  emphyment,  and  employer  to  alter  mode  of  carrying  on  biteinest. 

On  an  indictment  for  conspiracy  to  molest  and  obstruct  workmen  with  a  view  to 
coerce  them  to  quit  their  employment,  and  to  molest  and  obstruct  employers  with  a 

(»)  Reported  by  Edward  T.  E.  Besley,  Esq.,  Barrister-at-Law. 

13  Eng.  Rep.  55 
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view  to  coerce  them  to  alter  their  mode  of  business,  the  evidence  being  that  the  de- 
fendants had  continually  watched  and  walked  up  and  down  before  the  prosecutors' 
premises,  and  had  accosted  their  workmen,  inviting  them  to  quit  their  employ- 
ment and  promising  them  money  if  they  did  so,  and  threatening  if  they  refused  they 
would  be  known  as  "  black  sheep,"  and  would  not  be  able  to  get  employment  else- 
where. 

Held,  that  the  question  was  whether  the  watching  and  besetting  was  carried  on  in 
such  a  manner,  and  to  such  an  extent,  that  it  would  operate  on  the  will  by  giving 
rise  to  apprehension  or  annoyance,  and  that  if  the  watching  and^  besetting  had  been 
done,  with  the  intention  to  coerce,  the  defendants  ought  to  be  found  guilty. 

The  indictment  on  which  these  defendants  (Hibbert,  Ham, 
Bird,  Bright,  Matthews,  Wlieelei)  were  tried  contained  nu- 
merous counts  for  conspiracy,  but  the  two  following  were 
the  only  counts  upon  which  the  prosecution  ultimately 
rested  their  case. 

One  count  stated  that  the  defendants  unlawfully,  wick- 
edly, and  unjustly,  devising,  contriving,  and  intending  to 
injury  and  aggrieve  the  prosecutors,  and  to  obstruct  them 
in  the  pursuit  of  their  lawful  calling  and  business,  unlaw- 
fully did,  on  the  13th  day  of  November,  a.d.  1874,  within 
the  jurisdiction  of  the  Central  Criminal  Court,  conspire,  &c., 
to  molest  and  obstruct  the  prosecutors,  then  being  master 
cabinetmakers  and  furniture  manufacturers,  in  their  lawful 
calling,  by  watching  and  besetting  the  house  where  the  said 
prosecutors  carried  on  business,  situate,  &c.,  with  a  view 
83]  to  coerce  the  ^prosecutors  to  dismiss  and  cease  to  em- 
ploy divers  workmen,  to  wit,  &c.,  against  the  form  .of  the 
statute,  &c. 

The  other  count  stated  that  the  defendants  unlawfully, 
&c.,  contriving  and  intending  to  iniure  and  aggrieve  the 
workmen  then  being  employed  by  the  prosecutors,  and  to 
obstruct  them  in  the  pursuit  of  their  lawful  calling,  unlaw- 
fully, &c.,  did  conspire,  &c,,  to  molest  and  obstruct  [names 
of  workmen]  and  otiier  workmen  in  their  lawful  calling,  by 
watching  and  besetting  the  house  and  place  of  business, 
situate,  &c.,  wherein  the  prosecutors  then  carried  on  their 
business,  and  where  the  said  workmen  then  happened  to  be, 
with  a  view  to  coerce  the  said  [names]  and  other  workmen, 
and  to  induce  them  to  quit  their  said  employment. 

Hawkms^  Q.C.,  and  Besley,  were  for  the  prosecution. 

Hopwood,  Q.C.,  Poland^  CHspes  Wright  and  Harris^  were 
for  the  defendants,  respectively. 

William  Edgar  Grraham  was  called  as  aj  witness,  and  proved 
that  he  was  a  partner  in  the  firm  of  Jackson  and  Graham, 
carrying  on  business  as  upholsterers  and  cabinetmakers. 
The  firm  had  two  factories,  one  in  Oxford  street,  and  the 
other  in  Ogle  street.  Up  to  the  13th  of  November  the  men 
employed  in  the  Ogle  street  factory  had  been  paid  for  their 
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work  by  the  hour,  and  no  piecework  was  done  there,  and 
on  tliat  daj  the  firm  gave  notice  to  their  workmen  that  on 
the  following  Monday  the  system  of  payment  in  that  fac- 
tory would  be  changed,  and  that  the  workmen  would  be 
paid  for  piecework  at  "-lump  prices."  At  the  same  time 
employment  was  offered  to  all  those  who  were  then  at  work 
for  them.  The  result  of  that  notice  was  that  on  the  Monday 
only  one  man  and  tvjo  boys  out  of  the  forty  employed  came 
to  work  there,  and  on  the  same  day  a  deputation  consisting 
of  three  of  the  defendants,  Ham,  Bird  and  Bright,  from  the 
Alliance  Cabinetmakers'  Association,  waited  upon  him,  and 
asked  if  he  was  inclined  to  alter  the  terms  upon  which  the 
finii  were  prepared  to  do  business,  and  if  he  would  allow 
the  prices  to  be  determined  by  a  shop  committee  ?  He  said 
*'No."  Bright  then  asked  him  if  the  idea  had  struck  him 
that  he  would  be  unable  to  get  work-people  ?  He  said  ' '  No. ' ' 
The  deputation  then  left.  On  the  17th  of  November  he  re- 
ceived a  letter  from  the  Alliance  Cabinetmakers'  Associa- 
tion, stating  that  they  could  not  entertain  his  proposal  as  to 
the  mode  of  payment.  About  nine  o'clock  on  tne  24th  of 
N oveniber,  he  saw  Matthews,  one  of  the  defendants,  walk- 
ing with  another  up'and  down  Ogle  street,  near  the  factory. 
He  saw  them  when  he  went  in  and  when  he  came  out.  For. 
about  five  weeks  after  that  he  saw  Matthews  near  the  fac- 
tory every  morning  in  company  with  one  or  other  of  the  de- 
fendants and  others  walking  up  and  down  and  accosting  any 
one  who  came  apparently  applying  at  the  factory  or  coming 
near  the  factory.  They  were  there  to  his  knowledge  as  late 
as  five  o'clock  p.m.,  and  as  early  as  nine  a.m.  He  used  to 
see  the  defendants  Wheeler  and  Hibbert  when  he  went  in 
and  out  of  the  factory  for  about  three  weeks, — the  first 
eleven  days  in  February,  *and  the  last  week  in  Janu-  [84 
ary, — standing  outside  the  factory.  He  had  seen  as  many 
as  nine  men  watching  at  one  time  and  speaking  to  work- 
people when  they  approached  tUe  factory.  Before  the  com- 
mencement of  this  prosecution  the  firm  had  had  great  diflj- 
culty  in  keeping  servants  in  their  employment,  but  afterwards 
they  had.  not  had  so  much  difficulty,  and  there  had  been 
plenty  of  inquiries. 

Godfrey  William  Perry,  the  foreman  of  the  firm,  confirmed 
the  evidence  of  Mr.  Graham.  He  also  stated  that  he  first 
saw  the  pickets  on  the  23d  of  November,  and  the  picketing 
continued  until  the  11th  of  February.  During  one  week 
about  six  new  men  came  in  to  work,  but  left  on  the  same 
day  they  commenced  their  employment  after  the  dinner 
hour,  without  completing  their  contracts,  and  took  ^.way 
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with  them  their  tools.  Since  the  picketing  had  ceased  he 
liad  experienced  no  difficulty  in  getting  hands,  and  no  work- 
man had  left  without  finishing  his  work. 

John  Brannan  Lambert  Stride,  stated  that  he  had  been  in 
the  employment  of  the  prosecutors,  and  that  in  November 
he  was  a  member  of  the  Alliance  Cabinetmakers'  Associa- 
tion. On  Saturday,  the  14th,  a  meeting  was  held  of  those 
members  who  worked  for  the  prosecutors.  Ham  was  chair- 
man of  the  meeting,  and  Wheeler  and  Reid  were  present. 
The  alteration  proposed  by  the  prosecutors  was  discussed, 
and  it  was  arranged  that  no  member  should  go  to  work  there 
again  until  the  executive  committee  gave  orders  to  that 
effect.  It  was  also  proposed  that  a  deputation  should  wait 
on  Mr.  Graham,  and  that  the  men  should  sign  a'book  twice 
daily  to  receive  strike  pay,  i.e.,  a  guinea  per  week.  Some- 
thing was  said  about  advertising  in  the  diflferent  papers',  and 
sendmg  to  the  different  secretaries  of  the  society  to  block  all 
towns  with  which  they  had  correspondence,  to  prevent  men 
from  being  sent  to  fill  the  men's  places.  After  the  day  of 
the  deputation  there  was  another  meeting,  at  which  the  sub- 
ject oi  picketing  was  discussed.  Ham  was  again  in  the 
chair,  and  Wheeler  and  Reid  were  present.  Some  five  or 
six  days  afterwards  he  noticed  the  picketing,  and  saw  men, 
among  them  the  defendants,  walking  up  and  down  in  front  of 
the  window  of  the  factory.  The  picketing  continued  up  to 
the  second  week  in  February.  On  one  occasion  the  defendant 
Matthews  followed  him  and  some  of  the  new  hands  into  a 
public-house.  Matthews  commenced  conversation  relative  to 
work,  and  tried  to  persuade  the  new  hands  to  come  out.  He 
then  asked  the  witness  himself  to*  persuade  them  to  do  so, 
and  also  to  come  out  himself,  and  said  that  if  he  would  leave, 
lie  (Matthews)  had  authority  to  sav  that  they  would  furnish 
liim  with  everything  in  reason.  On  another  occasion  Mat- 
thews said,  "Of  course  you  are  aware  you  will  be  called 
'a  black,'  go  where  you  will,  and  you  .will  find  you  won't 
b.e  able  to  get  work  in  any  shop  in  London  or  elsewhere 
where  there  is  any  society  of  ours." 

Herbert  Wordrow,  also  a  member  of  the  Cabinetmakers' 
Association,  and  who  had  been  present  at  the  different  meet- 
85]  ings,  *corroborated  the  last  witness  as  to  what  took 
])lace  there,  and  as  to  the  picketing  in  which  all  the  defen- 
dants took  part.  He  had  consented  at  the  instigation  of 
the  defendant  Wheeler  to  stay  away  from  his  employment 
for  a  week,  and  had  received  strike  pay.  Wheeler  and 
another  man  had  offered  him  d^d,  per  hour  if  he  would  stay 
away,  and  he  had  accepted  the  offer. 
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Matthew  Brown  deposed  that  in  November  he  went  to  the 
factory  to  ask  for  employment.  He  went  in  and  saw  the 
foreman,  and  agreed  to  work,  but  in  coming  out  he  saw  the 
defendan*  Matthews,  whom  he  liad  previously  seen  walking 
up  and  down  the  street.  At  Matthews'  desire  he  went  with 
hnn  into  a  public-house,  when  Matthews  explained  to  him 
that  the  prosecutors'  workmen  had  turned  out,  and  asked 
him  not  to  go  in,  and  promising  that  if  he  did  not  he  should  • 
receive  35s.  per  week,  and  5s.  for  the  expenses  in  the  after- 
noon. He  consented  to  this,  and  remained  out  for  a  little 
time.  He  had  seen  four  men,  among  them  sometimes  the 
defendant  Reid,  walking  up  and  down  daily,  from  seven 
o'clock  A.M.,  till  seven  o  clock  p.m. 

George  Henry  Baker,  a  cabinetmaker,  gave  evidence  sim- 
ilar to  what  has  been  already  set  out,  and  also  spoke  to 
having  been  asked  by  the  defendant  Matthews  to  come  out, 
and  on  his  refusing  that  he  had  been  told  that  he  would  be 
"blacked"  if  he  continued  working  there. 

In  addition  to  the  above  witnesses,  Richard  Carr,  Ben- 
jamin Jewell,  William  Winn,  Peter  Guilleard,  and  Reginald 
Clarke,  cabinetmakers,  in  the  sfemployment  of  the  prosecu- 
tors, gave  evidence  as  to  the  picketing  and  watching,  and 
as  to  the  attempts  made  by  the  defendants  and  others  to  in- 
duce them  to  quit  their  employment  by  promises  of  weekly 
payments  of  money,  and  threats  that  they  would  be 
*' blacks,"  and  unable  to  get  employment  elsewhere  if  they 
did  not  leave. 

It  was  submitted  by  Hopwood,  in  defense  of  Hibbert,  that 
picketing  or  watching  and  besetting  was  lawful  if  it  was 
peaceable ;  that  the  sole  question  for  the  jury  was  whether 
it  was  peaceable  or  not,  persuasive  or  not,  and  it  was  urged 
that  the  defendants  were  justified  in  what  they  had  done. 
He  held  that  it  was  good  law  to  say  that  worKmen  might 
refuse,  for  example,  to  work  for  a  certain  number  of  hours,  or 
they  might  say  that  they  would  not  work  for  A.,  B.,  C.  and  D. 
If  Smith  or  Jones  separated  themselves  from  the  body  to 
which  they  belonged,  the  men  had  a  perfect  right  as  a  body 
to  say  that  thej^  would  not  work  with  Smith  and  Jones. 
The  masters  miglit  combine.  Why  then  should  not  the 
workmen.  It  was  a  question  in  this  case  whether  the  defen- 
dant had  exceeded  the  law,  and  it  had  been  held  by  Mr. 
Justice  Lush  and  Baron  Bramw^ell,  that  if  there  was  only 
persuasion  that  would  not  amount  to  an  unlawful  act ;  and 
that  it  was  perfectly  lawful  to  endeavor  to  persuade  persons 
to  act  with  them  if  persuasion  did  not  take  the  shape  of 
compulsion  or  force. 
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It  was  also  contended  by  Wright,  in  the  defence  of  Ham, 
86]  *that  watching  or  besetting  would  not  constitute  a 
criminal  offence  unless  accompanied  or  used  in  such  a  way 
as  to  amount  to  personal  or  physical  molestation.  It  must 
be  more  than  the  mere  result  produced  on  the  mind  by  the 
effect  of  being  watched.  The  picketing  in  the  present  case 
had  been  merely  persuasive,  and  of  a  self  protecting  kind. 

Cleasby,  B.:  Conspiracy  is  an  important  branch  of  the 
criminal  law,  and  may  have  for  its  oDJect  an  injury  to  the 
state,  when  it  becomes  high  treason,  or  an  injury  to  some 
particular  individual.  It  differs  from  other  charges  in  this 
respect,  that  in  other  charges  the  intention  to  do  a  criminal 
act  is  not  a  crime  of  itself  until  something  is  done  amount- 
ing to  the  doing  or  attempting  to  do  some  act  to  carry  out 
that  intention.  Conspiracy,  however,  consists  simply  in  the 
agreement  or  confederacy  to  do  some  act,  no  matter  whether 
it  is  done  or  not.  We  very  often  get  facts  sufficient  to 
establish  the  guilt  of  parties  to  a  conspiracy  other  than  acts 
which  have  been  done  in  pursuance  of  it.  For  example, 
there  may  be  a  conspiracy  tg  set  lire  to  London  at  different 
places  at  once,  and  that  consi)iracy  may  be  fully  proved 
though  no  part  of  London  has  in  fact  been  set  on  fire,  inas- 
much as  the  crime  of  conspiracy  consists  only,  as  I  have 
already  said,  in  the  agreement  or  confederacy  to  do  some- 
thing. That  particular  branch  of  conspiracy  affecting  the 
relations  of  employers  and  employed  has  attracted  a  great 
deal  of  attention,  and  the  Legislature  has  passed  numerous 
acts  of  Parliament  upon  the  subject  which  have  been  pro- 
ductive of  a  great  deal  of  difficulty.  There  is  now,  how- 
ever, a  very  valuable  report  which  embraces  this  subject 
amongst  others,  in  which  the  difficulties  arising  from  tlie 
imperfect  nature  of  the  legislation  have  been  recognized ; 
and  the  present  state  of  the  criminal  law  in  this  respect  has 
been  fully  explained  by  the  Lord  Chief  Justice,  tlie  Ilecorder 
of  London,  and  other  learned  judges.  In  this  case  I  am 
happy  to  say,  we  escape  many  of  these  difficulties,  and  the 
question  at  issue  depends  on  the  Criminal  Law  Amendment 
Act,  1871.  It  brings  before  you,  gentlemen  of  the  jury, 
matters  of  fact  which  you  will  have  to  consider,  and  ques- 
tions of  law  which  it  will  be  for  me  to  decide.  That  act 
makes  it  an  offence  to  molest  and  obstruct  any  person  with 
a  view  to  coerce  him,  if  a  workman,  to  quit  his  employment, 
or,  if  a  master,  to  alter  his  mode  of  carrying  on  business ; 
but  the  meaning  of  the  words  molestation  or  obstruction  is 
not  left  for  you  or  me  to  consider,  for  it  is  defined  in  the 
act  itself  to  be  the  persistent  following  a  workman  about  - 
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from  place  to  place,  or  the  hiding  of  a  workman's  tools.  It 
is  also  a  molestation  or  obstruction  to  watch  or  beset  the 
house  or  other  place  where  such  person  resides  or  works  or 
.  carries  on  business,  or  happens  to  be,  or  the  approach  to 
such  house  or  place,  or  if  with  two  or  more  other  persons 
he  follows  such  person  in  a  disorderly  manner  in  or  tlirough 
any  street  or  road.  It  will  therefore  be  for  you  to  consider 
whether  it  has  bfeen  made  out  to  your  satisfaction  that  the 
defendants  watched  *and  beset  the  premises  of  Messrs.  [87 
Jackson  and  Grraham,  or  the  approaches  thereto,  with  a 
view  to  coerce  them,  the  employers,  to  alter  their  mode  of 
carrying  on  their  business,  or  their  workmen  to  quit  their 
employment.  The  two  questions,  therefore,  which  you  will 
have  to  answer  will  be,  lirst,  was  there  a  molestation  by 
watching  and  besetting  the  premises  in  question  or  the  ap- 
proaches thereto ;  secondly,  was  the  molestation  effected  m 
such  a  manner  and  under  such  circumstances  that  you  are 
satisfied  that  the  intention  of  the  defendants  was  by  such 
molestation  to  coerce  the  masters  to  alter  their  mode  of 
doing  business,  or  the  workmen  to  quit  their  employment. 
It  has  been  contended  on  behalf  of  the  defendants  that  the 
prosecution  having  not  satisfactorily  established  the  inten- 
tion of  the  defendants  to  c6erce.  This  is  not  a  point  upon 
which  I  can  reserve  a  case,  as  I  think  it  is  your  duty  to 
determine  where  persuasion  ends  and  coercion  begins.  Coer- 
cion might  either  be  effected  by  physical  force  or  the  opera- 
tion of  fear  upon  the  mind.  It  is  possible  that  there  might 
be  such  a  molestation  by  watching  and  besetting  premises 
as  might  be  expected  to  and  would  operate  upon  the  mind 
so  as  to  take  away  liberty  of  will,  by  giving  rise  to  a  fear  of 
violence  by  threats,  or  to  some  apprehension  of  loss  or  ruin, 
or  to  feelings  of  annoyance.  Picketing,  that  is  the  watch- 
ing and  speaking  to  the  workmen,  as  they  come  and  go  from 
their  employment,  to  induce  them  to  leave  their  service,  is 
not  necessarily  unlawful ;  nor  is  it  unlawful  to  use  terms  of 
persuasibn  towards  them  to  accomplish  that  object ;  but  if 
the  watching  and  besetting  is  carried  on  to  such  a  length 
and  to  such  an  extent  that  it  occasions  a  dread  of  loss,  it 
would  be  unlawful.  For  instance,  suppose  it  is  proved  that 
there  was  a  confederacy,  which  rendered  it  impossible  for 
the  employers  to  continue  their  business  from  the  .want  of 
work-people,  carried  out  by  waylaying  and  offering  money 
to  their  workmen  and  men  seeking  employment  from  themi, 
this  w^ould  be  an  indictable  offence.  In  conclusion,  it  lies 
upon  the  prosecution  to  show  to  your  satisfaction  that  the 
wa telling  and  betiettiiig  spoken  to  in  the  present  case  was 
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done  in  such  a  manner  and  under  such  circumstances  from 
which  you  can  reasonably  conclude  that  the  defendants  in- 
tended to  coerce  Messrs.  Jackson  and  Grraham  to  alter  their 
mode  of  carrying  on  business ;  if  this  is  done  you  will  find 
the  defendants  guilty.  On  the  other  hand,  if  you  find  that" 
there  was  merely  a  combination  on  the  part  of  the  work- 
men, and  a  struggle  as  to  whether  they  or  their  employers 
should  hold  out  the  longest,  then  you  will- acquit  the  defen- 
dants of  this  charge. 

The  jury  returned  a  verdict  of  guilty  against  all  the  de- 
fendants, and  the  learned  judge,  after  remarking  that  he 
entirely  concurred  in  the  verdict,  and  that  he  considered 
the  conduct  of  the  defendants  had  been  harsh  and  cruel, 
although  no  doubt  they  were  under  the  belief  that  they 
were  acting  in  a  legal  manner,  sentenced  each  of  them. 

To  be  im/prisonedfor  one  calendar  month. 


A  conspiracy  is  an  indictable  offence 
though  nothing  be  done  in  pursuance 
of  it :  Eespubiica  v.  Hoss,  2  Yeates,  1 ; 
Cam.  V.  CorUes,  3  Brewster,  575 ; 
Com,  V.  Curreru,  3  Pittsb.  Rep..  143; 
Com.  V.  McKusorif  8  Serg.  &  Rawle, 
420;  Landrin^ham  v.  Stdte,  49  Ind., 
186;  8taU  v.  Young,  37  N.  J.  Law 
Rep.,  184. 

Conspiracy  consists  in  an  agreement 
or  common  design  to  do  an  unlawful 
act,  or  to  do  a  lawful  act,  for  an  un- 
lawful end,  though  nothing  be  done  in 
pursuance  of  it ;  it  is,  then,  indictable 
but  it  is  not  the  subject  of  a  civil  ac- 
tion unless  some  act  be  done  to  give 
effect  to  the  purposes  of  the  conspira- 
tors, either  of  extortion  or  mischief: 
Hinchman  v.  Richie,  Brightly 's  N.  P. 
Kep.,  143;  Com.  v.  Curreris,  8  Pittsb. 
Rep.,  143 ;  Com.  v.  Cheio,  7  Am.  Law 
Jour.  (1  Hall,  N.  S.),  225  ;  lieg.  v. 
Bujiriy  4  Eug.  Rep.,  564  ;  Com.  v.  Tack, 
1  Brewst.,  511 ;  1  Wheeler's  Crim. 
Cas.,  222,  note;  Slate  v.  Unrris,  38 
Iowa,  242. 

Conspiracy  may  be  proved  by  circum- 
stantial evideuco,  and  parties  perform- 
ing disconnected  overt  acts,  all  con- 
tributing to  the  same  result,  may,  by 
the  circumstances,  and  their  general 
connection  or  otherwise,  be  satisfac- 
torily shown  to  be  coafederators  in  the 
commission  of  the  offence :  Kellt/  v. 
PfopU,  55  N.  Y.,  506,  afiinning  2  N.  Y. 
Sup.  Court  R.,  157  ;  MfX  v.  Cope,  1 
Strange,  144 ;  liex  v.  Murphy,  8  Carr. 
&  Payue,  297  ;    I/.  S.  v.  Cole,  o  McLean, 


513,  601;  Taylofs  case,  1  City  Hall 
Rec,  192;  Street  v.  Sta^e,  2  Morris's 
State  Cases,  1591 ;  Coin.  v.  Gillespie,  7 
Serg.  &  Rawle,  469 ;  Com.  v.  McClean, 
2  Pars.  Sel.  Cas..  367  ;  Buloffy.  Pe^tpU, 
45 N.  T.,  217;  State  v.  St&rling,  34  Iowa, 
443. 

When  the  fact  of  the  combination  of 
the  individuals  in  the  unlawful  enter- 
prise is  shown,  every  act  and  declara- 
tion of  each  member  of  the  confed- 
eracy, in  pursuance  of  the  original 
plan,  and  with  reference  to  the  com- 
mon object,  is  in  contemplation  of  law 
the  act,  and  declaration  of  them  all, 
and  is  original  evidence  against  them  : 
Hiiichmaii  v.  Richie,  Brightly's  N.  P. 
Rep.,  143;  Com.  v.  Corlies,  3  Brewst.. 
575;  Com.  v.  Curreris,  3  Pittsb.  Rep., 
143;  U.  S.  V.  McKee,  3  Cent.  Law 
Jour.,  95  ;  Com.  v.  Eato7i,  8  Phil.  Rep., 
419  ;  Scott  V.  State,  80  Ala..  503  ;  Col. 
lins  V.  Com.,  3  Serg.  &  Rawle.  220; 
Reg.  V.  Jackson,  7  ('ox,  357;  Reg.  v. 
Kerrigan,  9  Cox,  441 ;  Reg  v.  Des- 
mond, 11  Cox,  146;  Reg.  v.  T/umipson, 
11  Cox,  362  ;  Raldtrin  v.  Bier$dorfer, 
1  Wilson's  Superior  Court  K ,  5,  note  ; 
People  V.  Vasqu<'z,  49  Cal.,  560;  Gar- 
rard V.  State,  50  Miss.,  147;  Com.  v. 
Tack,  1  Brewst.,  511  ;  Boston  Massacre 
(printed  by  Munsell),  240,  et  seq.;  1 
Wheeler's'Cr.  Cas.,  222,  note. 

See  Reg.  v.  Boulton,  12  Cos's  Cr. 
Cos.,  87. 

It  makes  no  difference  at  what  time 
any  one  came  into  the  conspiracy. 
Every  one  who  does  enter  into  such 
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a  common  design  is,  in  law,  a  party  to 
every  act  which  had  been  previously 
done  by  any  of  the  others  in  pursuance 
of  it:  Ilin^hman,  v.  Hichie,  Brightly's 
N.  P.  Rep.,  143;  Com,  v.  Currens,  3 
Pittsb.  R.,  143;  Com.  v.  Tack,  1 
Brewst.,  571. 

See  Beg.  v.  BauUon,  12  Cox's  Cr. 
Cas.,  87. 

In  Regina  v.  McMaJum  (26  Upper 
Canada  (Queen's  Bench  Rep.,  195),  a 
clerg;^man  who  had  accompanied  a 
band  of  Fenians  into  Canada  was 
held  to  Jbe  a  co-conspirator  if  he  was 
there  to  sanction  by  his  presence  as 
a  clergyman  what  the  others  were 
doing. 

The  general  rule  universally  recog- 
nized is,  that  a  foundation  must  first 
be  laid  by  proof  sufficient  primal  fade, 
to  establish  the  existence  of  a  combi- 
nation before  the  acts  and  declarations 
of  any  conspirator  or  accomplice  can 
be  given  in  evidence  to  charge  others  : 
1  Ureenl.  Ev.,  §  111;  Browning  v. 
State,  30  Miss.,  656;  1  Morris's  St. 
Cases,  868-0.  and  cases  cited  in  note ; 
Garrard  v.  iUate,  50  Miss.,  147;  Car- 
tikadon  v.  WUliatna,  7  West  Va. ,  1 ; 
Orttuiby  v.  People,  63  N.  Y.,  472. 

As  to  what  is  not  sufficient  evidence  : 
Ortn^by  v.  People,  53  N.  Y.,  472. 

When  there  is  suffioient  evidence  to 
justify  the  conclusion  that  different 
persons,  charged  with  a  crime,  were 
all  acting  with  a  commpn  purpose  and 
design,  although  it  does  not  appear 
thut  there  had  been  a  previous  com- 
bination or  confederacy  to  commit  the 
particular  offence,  yet  the  acts  and 
declarations  of  each,  from  the  com- 
mencement to  the  consummation  of 
the  offence  are  evidence  against  the 
others  :  Ptople  v.  KeUy,  55  X.  Y.,  566, 
affirming  2  N.  Y.  Sup.  Court  R.,  157; 
Ruloff  V.  Pe<yple,  45  N.  Y.,  217;  1 
Wheeler's  Cr.  Cas.,  222,  note. 

Upon  an  indictment  for  a  conspiracy 
the  venue  may  be  laid  in  any  county 
where  an  overt  act  was  committed. 
The  ofl[ence  is  the  unlawful  combina- 
tion ;  when  that  is  established  the 
crime  is  complete.  The  overt  act  is 
evidence  of  the  crime.  And  it  is  the 
evidence  of  the  crime  within  the  juris- 
diction where  the  overt  act  is  commit- 
ted ;  Com.  V.  Corlien,  3  Brewst.,  575  ; 
•  Com.  V.  G-Ule^pie,  7  Serg.  &  Rawle,  469  ; 
Com.  V.  Tack,  1  Brewst.,  511. 


See  Reg.  v.  BouUon,  12  Cox's  Cr. 
Cas.,  87. 

An  indictment  for  a  conspiracy  to 
defraud  must  set  out  the  means  to  be 
used  to  compass  the  fraud  :  March  v. 
People,  7  Barb.,  391 ;  Lambert  v.  People, 
9  Cowen,  578. 

Otherwise  in  New  Jersey  :  Slate  v. 
Toutig,  37  N.  J.  Law,  184. 

So  to  commit  a  felony  must  show 
what  felony  :  State  v.'  McKintAry,  50 
Ind.,  465. 

On  an  indictment  for  a  conspiracy  if 
defendant  makes  affidavit  that  he  has 
no  knowledge  of  the  overt  acts  charged, 
and  does  not  possess  sufficient  infor- 
mation to  meet  them,  the  court  wUl 
grder  that  a  bill  of  particulars  of  the 
acts  relied  on  be  delivered  to  him  : 
Reg.  V.  Slapylton,  8  Cox,  69  ;  TUton  v. 
Beecher,  69  N.  Y.,  184-191. 

One  of  two  conspirators  may  be  tried 
though  the  other  have  died :  Reg.  v. 
Kenriek,  Dav.  &  Mer.,  208. 

As  to  conspiracies. 

To  confine  in  lunatic  asylum  :  Hineh- 
man  v.  Richie,  Brightly's  N.  P.,  143. 

To  cheat  and  defraud  :  Com.  v.  Cor- 
lies,  3  Brewst.,  575  ;  LMham  v.  Reg.,  9 
Cox,  516 ;  Collifis  v.  Coin.,  3  Serg.  & 
Rawle,  220 ;  Reg.  v.  Kenriek,  Dav.  & 
Meriv.,  208 ;  Lambert  v.  People,  9  Cow., 
678;  Reg.  v.  Whitehouse,  6  Cox,  38, 
Id.,  129;  Com.  v.  Boyce,  2  Wheeler's 
Crim.  Cas.,  140;  Com.  t.  Walker,  108 
Mass.,  309,  4  Cox's  Appendix.  XXXV  ; 
Reg.  V.  Bullock,  Dearsly's  C.  C,  653. 

For  a  strike  among  workmen,  or  to 
compel  compliance  with  certain  rules; 
raise  wages,  etc. :  Com.  v.  Currens,  3 
Pittsb.,  143 ;  People  v.  Trequier,  1 
Wheeler's  Crim.  Cas.,  142  and  note  pp. 
149-152 ;  Com.  v.  Clieio,  7  Am.  Law 
Jour.,  (1  Hall,  N.  S.),  225;  Reg.  v. 
Bunn,  4  Eng.  Rep.,  564,  12  Cox,  316  ; 
People  V.  Fisfier,  14  W'end.,  9  ;  Rex  v. 
Bykerdike,  2  Mood.  &  Rob.,  179; 
Hooker  v.  Vandctrriter,  4  Den.,  349  ; 
Maulers,  etc.,  v.  Walsh,  2  Daly,  1  ;  Rex 
V.  Eecles,  1  Leach,  (4th  ed.),  274 ;  Peo- 
ple V.  Meivin,  Yates's  Select  Cases,  120, 
and  Mr.  Samson's  masterly  argument 
for  defence,  S.  C,  les.y  fully,  2  Wheel- 
er's Cr.  Cas.,  262;  Reg.  v.  Rowlands, 
2  Denison,  364,  5  Cox,  466  ;  Reg.  v. 
Dujjield,  5  Cox,  404 ;  Reg.  v.  Rowland, 
5  Cox,  436  ;  Com.  v.  Hunt,  3  Law  Re- 
porter, 290,  S.  C.  Thacher's  Cr.  Cas., 
609  ;  aJUeiU  v.  QalbraUh,  9  Cox,  360 ; 
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Wood  V.  Barrow ^  10  Cox,  344  ;  Hornby 
V.  ClosBy  10  Cox,  398 ;  Skinner  v. 
Kiteh,  10  Cox,  493 ;  Ren.  v.  Druitt,  10 
Cox,  592 ;  Reg,  v.  Shepherd,  11  Cox, 
825 ;  THal  of  Hunter  and  others,  2 
TownseDd's  State  Trials,  156,  War- 
ren's Miscellanies,  414 ;  Snow  v.  Wheel- 
er, 113  Mass.,  179;  David  Paul 
Brown's  Speeches,  p.  94,  Case  of  Phil- 
adelphia Tailors. 

To  entrap  a*  liquor  seller  to  sell 
liquor  on  Sunday  in  violation  of  law  : 
Com.  V.  Leeds,  9  PhU.  Rep.,  569. 

To  cheat  and  defraud  the  govern- 
ment of  revenue :  U.  S.  v.  McKee,  3 
Cent.  Law  Jour.,  95 ;  Reg.  v.  Thmnp 
son,  5  Cox,  166,  4  Eng.  L.  and  Eq.  R., 
287 ;  U.  8.  v.  Bryden,  1  Lowell,  26% 
Wharton's  State  Trials,  102  ;  Findlay's 
History  of  Whisky  Insurrection. 

To  depreciate  the  value  of  property 
to  the  injury  of  another :  State  v. 
Clary,  64  Maine,  869. 

To  make  real  and  pretended  sales  of 
stock  to  induce  brokers  to  advance 
moneys  and  thus  defraud  them  :  Com. 
V.  Wrigley,  6  Phil.  Rep.,  169. 

By  .public  officers  illegally  to  lejise 
public  property  :  People  v.  Wood,  4 
Park.,  144. 

To  incite  the  public  to  crime  :  Reg. 
V.  BouUon,  12  Cox's  Cr.  Cas.,  87. 

To  influence  public  to  buy  book  by 
false  recommendations  :  Reg.  v.  Sten- 
son,  12  Cox's  Cr.  Cas.,  111. 

To  sell  lottery  ticket :  Com.  v.  OH- 
lespie,  7  Serg.  &  Rawle,  469. 

To  sell  a  horse  as  gentle  which  was 
not :  Regina  v.  Kenrick,  Dav.  &  Merri- 
vale,  208. 

To  cheat  by  betting :  Reg.  v.  Hudmn, 
8  Cox,  305  ;  Reg.  v.  BaUy,  4  Cox,  390. 

To  obtain  money  from  an  insurance 
company  on  a  policy  :  7  Cox's  Cr.  Cas., 
Appendix,  XXlV  ;  Regiim  v.  Lyon,  19 
Upper  Can.  Q.  B.,  48. 

To  procure  return  of  member  of  par- 
liament by  bribery  :  7  Cox,  Appendix, 
XV. 

By  directors  of  a  corporation  for  is- 
suing fraudulent  prospectus  to  procure 
subscriptions:  Reg.  v.  Brown,  7  Cox, 
442  ;  Reg.  v.  Ourney,  11  Cox,  414. 

Not  to  prosecute  for  a  crime  or  to  ob- 
struct justice  :  Reg.  v.  Hump,  6  Cox, 
167 ;  rreeedents,  6  Cox,  Appendix, 
Misdemeanors,  Nos.  6J)-74,  1()(»,  ]»p. 
LXIII-LXXXI  ;  Muniripalityy.UorHe- 
7nan,  16  Upi)er  Can.  Q.  B.,  556. 


To  induce  credftor  to  take  less  than 
debt :  Reg.  v.  Carlisle,  6  Cox,  366, 
Dearsly's  U.  C,  337. 

To  defile  a  woman  :  Reg^  v.  Meares, 
Temple  &  Mew,  414,  4  Cox,  423,  2  Deni- 
son,  79,  5  Cox,  Appendix,  VIII ;  6  Cox, 
Appendix,  LXXVllI,  Nos.  101,  102. 

By  bankrupt  and  others  to  conceal 
his  property  :  8  Cox's  Cr.  Cas.,  Appen- 
dix, XIV,  XX  ;  7  Cox,  Appendix,  XIV. 

By  one  partner  and  others  to  cheat  his 
copartner  on  division  of  the  assets: 
Reg.\.Warb\irton,  11  Cox's  Cr.  Cas., 
584,  L.  R.,  ICC.  Res.,  274. 

To  induce  one  to  purchase  goods  as 
solid  which  were  plated  :  Reg.  v.  Le- 
vine,  10  Cox's  Cr.  Cas.,  374. 

To  cheat  a  corporation  generally: 
StateY.  Young,  37  N.  J.  Law  Rep.,  184. 

To  cheat  at  a  mock  auction  :  Reg.  v. 
Lewis,  11  Cox,  404. 

To  cheat  by  false  entries  in  a  stock 
book  :  7  Cox's  Cr.  Cas.,  Appendix,  LI. 

That  had  tobacco  to  sell :  Reg.  v. 
Kenigan,  9  Cox,  441. 

To  liberate  a  prisoner  :  Reg.  v.  Des- 
mond, 11  Cox,  146. 

To  go  out  housebreaking  :  Reg.  v. 
Thompson,  11  Cox,  362. 

To  rob :  P€4>ple  v.  Vasqiiez,  49  Cal ., 
560;  Landingham  v.  State,  49  Ind., 
186  ;   State  v.   Sterling,  34  Iowa,  443. 

To  fraudulently  enter  a  judgment  as 
an  apparent  lien  :  Com.  v.  Gallagher, 
4  Penn.  L.  J.,  58  ;  2  Penn.  L.  J.  Rep., 
297,  bottom  p. 

To  steal  title  deeds :  4  Cox,  Appen- 
dix, xvin. 

To  obtain  a  ride  on  a  railroad :  4 
Cox.  Appendix,  XXXVIII. 

To  give  false  evidence  or  obstruct 
the  course  of  justice:  5  Cox,  Appen- 
dix, IX. 

By  servants  to  use  master's  property 
for  their  gain :  Reg.  v.  Button,  3  Cox, 
229. 

To  abduct  a  woman  :  Wakefield* s  case, 
2  Lewin,  1,  id.,  279  ;  Bennett  &  Heard's 
Lead.  Cas. ,  282  ;  2  Townsend's  State 
Trials,  112. 

To  have  certain  persons  personate 
voters  :  Reg.  v.  Haglam,  1  Densiou's 
C.  C,  73. 

To  raise  the  price  of  stocks  :  Lord 
Cochrane's  cane,  2  Town.send's  St4ite 
Trials,  1  ;  1  Townst'nd's  Lives  of  tlio 
Judge.s,  357. 

To  murder :  2  Townsend's  State  * 
Triiils,  150  ;  Warren's  Misc.,  414. 
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To  induce  one  to  gamble :  Beg.  v.  To    defraud   government    by    false 

Baileff,  4  Cox,  300.  vouchers    Hedge's  :  ease,  28    Howell's 

By  public  officers  to  obtain   public  St.  Tr.,  1316. 

moneys  :   Horaetnan  v.  Queen,  16  Up-  To  raise  the  price  of  produce  :  Cmn, 

per  Can.  Q.  B.,  543.  v.  Ta4ik,  1  Brewst.,  511. 

To  give  or  obtain  a  false  verdict :  1  To  destroy  and  injure  the  property 

Stark.  Cr.  PI.  (2d  ed.),  33  ;  2  Hawk,  ot  a^  xvdlroad  :  Bailroad  Con^racy  case, 

PI.  Cr.  Ch.,  25,  §  89.  published  at  Detroit,  1851. 

To  convict  an  innocent  person  :  Com.  By  the  president  and  cashier  of  a 

V.  McLean^  2  Pars.  Select  Cases,  367 ;  bank  to  defraud  it :    Baltimore  Con- 

Elkin  V.  People,  28  N.  Y.,  177.  spiracy  ease,  published  at  Baltimore  in 

To  acquit  one  charged  with  crime  :  1823. 

<S^ate  V.  jfcAliTW^ry,  50  Ind.,  465.  In  going  into  another's  house  and 

By  A.  to  draw  false  checks  on  bank  wrongfully  taking  his  property  :   Peo- 

B. ,  a  bookkeeper  to  pay  them  and  make  pie  v.  Bradford,  1  Wheeler  Cr.  Cas., 

false  entries  :  Com  v.  Toering,  Bright-  219. 

ley's  N.  P.,  815  ;  6  Penn.  L.  J.,  281,  4  To  take  property  by  replevin  :  State 

Penm.  L.  J.  Rep.,  29  marg.  p.  v.  Harris,  38  Iowa,  242. 

To  assist^irl  to  escape  and  marry  :  To  drive  an  actor  from  the  stage : 

Mifflin  V.  Com.,  5  Watts  &  Serg.,  461,  Qregory    v.    Duke   of  Brunsioick,    6 

6  Law  Reporter,  219.                .  Scott  jN.  R.,  809 ;  7  id.,  972. 

To  affect  the  government :'  Daniel  To   unjustly  appraise  propertv   ta- 

OConneXCs  Case,  2  Towns.  St.  Tr.,  392  ;  ken  for  public  use  :  State  v.   loung^ 

Curran's  Speeches,  Callighan  &  Co.'s  37  N.  J.  Law  Rep.,  184. 
Am.  ed.,  p.  106. 


[18  Cox's  Criminal  Cases,  100.] 

CENTEAL  CEIMINAL  COURT. 

August  19,  1876. 
'  (Before  Mr.  Justice  Brett) 

*Reg.  V.  AuGUSTE  John  and  Emiline  John(*).  [100 

Sect.  48  o/  24  <lr  25  Vict  c.  Si^— Valuable  security— Coercion  of  husbattd. 

The  defendants,  husband  and  wife,  were  indicted  for  having  by  threats  of  violence 
and  restraint  induced  the  prosecutor  to  write  and  affix  his  name  to  the  following 
document :  "  London,  July  19th,  1875.  I  hereby  agree  to  pay  you  £100  sterling  on 
the  27th  inst,  to  prevent  any  action  against  me." 

Held,  that  this  document  was  not  a  promissory  note,  but  was  an  agreement  to  pay 
money  for  a  valid  consideration  which  could  be  sued  upon,  and  was  tlierefore  a 
valuable  security. 

To  constitute  a  valuable  security  within  the  meaning  of  the  statute  an  instrument 
need  not  be  negotiable.  A  wife  who  takes  an  independent  part  in  the  commission  of 
a  crime  when  lier  husband  is  not  present  is  not  protected  by  her  coverture. 

AuausTE  John,  and  Emiline  Jolin  (with  another  person 
not  in  custody),  were  charged  with  the  offences  alleged  in 
the  following  indictment,  which  had  been  preferred  against 
them. 

Central  Criminal  Court,  )  The  jurors  for  our  lady  the 
to  wit.  )     Queen,  upon  their  oath  pre- 

sent,  that  Auguste  John,  Emiline  John,  otherwise  called 

(•)  Rfporled  by  Edward  T.  E.  Blsley,  Em{.,  Barrister- at- Law. 
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101]  and  known  as  *Emilia  Von  Hagen,  and  Frederick 
Holzhauer,  heretofore  to  wit,  on  the  19th  day  of  July,  a.d. 
1876,  within  the  jurisdiction  of  the  Central  Criminal  Court, 
with  intent  to  defraud  one  Siegmund  Diespeker,  did  by 
certain  unlawful  threats  of  violence  to  the  person  of  the  said 
Siegmund  Diespeker,  compel  the  said  Siegmund  Diespeker 
to  write  and  affix  his  name  upon  and  to  a  certain  paper  in 
order  that  the  same  might  be  afterwards  used  and  dealt  with 
as  a  valuable  security,  to  wit,  as  a  promissory  note  against 
the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lady  the  Queen,  her  crown  and 
dignity. 

Second  count — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Auguste  John, 
Emiline  John,  other\yise  Emilia  Von  Hagen,  and  Frederick 
Holzhauer,  heretofore  to  wit,  on  the  19th  day  of  July,  a.d. 

1875,  within  the  jurisdiction  of  the  Central  Criminal  Court, 
with  intent  to  defraud  the  said  Siegmund  Diespeker,  felo- 
niously did  by  certain  unlawful  threats  of  violence  to  the 
person  of  the  said  Siegmund  Diespeker,  induce  the  said 
Siegmund  Diespeker  to  write  and  affix  his  name  upon  and 
to  a  certain  paper  in  order  that  the  same  might  afterwards 
be  used  and  dealt  with  as  a  valuable  security,  that  is  to  say  a 
promissory  note  for  the  payment  of  £100  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lady  the  Queen,  her  crown,  and  dignity. 

Taird  count — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Auguste  John, 
Emiline  John,  otherwise  Emilia  Von  Hagen,  and  Frederick 
Holzhauer,  heretofore,  to  wit,  on  the  19th  day  of  July,  a.d. 

1876,  within  the  jurisdiction  of  the  Centml  Criminal  Court, 
with  intent  to  in;jure  Siegmund  Diespeker,  feloniously  did 
bj^  certain  unlawful  threats  of  violence  to  the  person  of  the 
said  Siegmund  Diespeker,  induce  the  said  Siegmund  Dies- 
peker to  write  his  name  upon  and  to  a  certain  paper  in 
order  that  the  same  might  afterwards  be  made,  converted 
into,  and  used  and  dealt  with  as  a  valuable  security,  to  wit, 
a  promissory  note,  aminst  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lady 
the  Queen,  her  crown  and  dignity. 

Fourtft  count — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  farther  present,  that  tlie  said  Auguste  John, 
Emiline  John,  otherwise  Emilia  Von  Hagen,  and  Frederick 
Holzhauer,  heretofore,  to  wit,  on  the  19th  day  of  July,  a.d. 
1876,  within  the  jurisdiction  of  tlie  Central  Criminal  Court, 
with  intent  to  injure  the  said  Siegmund  Diet^ijeker,  feloni- 
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ously  did,  by  certain  unlawful  threats  of  violence  to  the 
person  of  the  said  Siegmund  Diespeker,  induce  the  said 
Siegmund  Diespeker  to  write  and  affix  his  name  upon  and 
to  a  certain  paper,  in  order  that  the  same  might  be  after- 
wards used  and  dealt  with  as  a  valuable  security  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
aj^ainst  the  peace  of  our  lady  the  Queen,  her  crown  and 
dignity. 

*  Fifth  count — And  the  jurors  aforesaid,  upon  their  [102 
oath  aforesaid,  do  further  present  that  the  -said  Auguste 
John,  Emiline  John,  otherwise  Emilfe  Von  Hagen,  and 
Frederick  Holzhauer,  heretofore,  to  wit,  on  the  19th  day  of 
July,  A.D.  1875,  within  the  jurisdiction  of  the  Central 
Criminal  Court,  with  intent  to  defraud  one  Siegmund  Dies- 
peker, feloniously  did,  by  a  certain  unlawful  restraint  of 
the  person  of  the  said  Siegmund  Diespeker,  induce  the  said 
Siegmund  Diespeker  to  write  and  affix  his  name  upon  and 
to  a  certain  paper,  in  order  that  the  same  might  afterwards 
be  made  and  converted  into  a  valuable  security,  to  wit,  a 
promissory  note,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lady 
the  Queen,  her  crown  and  dignity. 

Sixth  count — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Auguste  John, 
Emiline  John,  otherwise  Emilia  Von  Hagen,  and  Frederick 
Holzhauer,  heretofore,  to  wit,  on  the  19th  day  of  July,  a.d. 
1875,  within  the  jurisdiction  of  the  Centi-al  Criminal  Court, 
with  intent  to  defraud  Siegmund  Diespeker,  feloniously  did, 
by  an  unlawful  restraint  of  the  person  of  him,  the  said 
Siegmund  Diespeker,  compel  the  said  Siegmund  Diespeker 
to  write  his  name  upon  and  to  a  certain  paper,  in  order  that 
the  same  might  afteiwards  be  made  and  converted  into  a 
valuable  security,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lady 
the  Queen,  her  crown  and  dignity. 

Seoenth  count — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Auguste  John, 
Emiline  John,  otherwise  Emilia  Von  Hagen,  and  Frederick 
Holzhauer,  heretofore,  to  wit,  on  the  19th  day  of  July,  a.d. 
1875,  within  the  jurisdiction  of  the  Central  Criminal  Court, 
with  intent  to  injure  one  Siegmund  Diespeker,  feloniously 
did,  by  an  unlawful  restraint  of  the  person  of  the  said 
Siegmund  Diespeker,  induce  the  said  Siegmund  Diespeker 
to  write  his  name  upon  and  to  a  certain  paper,  in  order  that 
the  same  might  afterwards  be  made  and  converted  into  a 
valuable  security,  against  the  form  of  the  statute  in  such 
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case  made  and  provided,  and  against  the  peace  of  our  lady 
the  Queen,  her  crown  and  dignity. 

Eighth  count. — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Auguste  John, 
Erailine  John,  otherwise  Emilia  Von  Hagen,  and  Frederick 
Holzhauer,  heretofore,  to  wit,  on  the  19th  day  of  July,  a.d. 
1875,  within  the  jurisdiction  of  the  Central  Criminal  Court, 
with  intent  to  injure  one  Siegmund  Diespeker,  feloniously 
did,  by  an  unlawful  restraint  of  the  person  of  the  said  Sieg- 
mund Diespeker,  compel  the  said  Siegmund  Diespeker  to 
write  his  name  upcm  and  to  a  certain  paper,  in  order  that 
the  same  might  afterwards  be  used  and  dealt  with  as  a  valu- 
able security,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity. 

Ninth  count. — And  the  jurors  aforesaid,  upon  their  oath 
103]  *aforesaid,  do  further  present  that  the  said  Auguste 
John,  Emiline  John,  otherwise  EmUia  Von  Hagen,  and 
Frederick  Holzhauer,  heretofore,  to  wit,  on  the  19th  day  of 
July,  a.d.  1875,  within  the  jurisdiction  of  the  Central  Crim- 
inal Court,  with  intent  to  defraud  one  Siegmund  Diespeker, 
feloniously  did,  by  an  unlawful  restraint  of  the  person  of 
tlie  said  Siegmund  Diespeker,  induce  the  said  Siegmund 
Diespeker  to  make  a  certain  valuable  security,  to  wit,  a 
promissory  note,  for  the  payment  of  £100,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against 
thepeace  of  our  lady  the  Queen,  her  crown  and  dignity. 

Tenth  count — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Auguste  John, 
Emiline  John,  otherwise  Emilia  Von  Hagen,  and  Frederick 
Holzhauer,  heretofore,  to  wit,  on  the  19th  day  of  July,  1875, 
within  the  jurisdiction  of  the  Central  Criminal  Court,  with 
intent  to  defraud  one  Siegmund  Diespeker,  feloniously  did, 
by  certain  unlawful  threats  of  violencece  to  the  person  of 
tlie  said  Siegmund  Diespeker,  compel  the  said  Siegmund 
Diespeker  to  make  and  execute  a  certain  valuable  security, 
to  wit,  a  promissory  note  for  the  payment  of  £100,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen,  her  crown  and 
dignity. 

Eleventh  count, — And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  the  said  Auguste 
John,  Emiline  John,  otherwise  Emilia  Von  Hagen,  and 
Frederick  Holzhauer,  heretofore,  to  wit,  on  the  19th  day  of 
July,  A.D.  1875,  within  the  jurisdiction  of  the  Central  Crim- 
inal Court,  with  intent  to  injure  one  Siegmund  Diespeker, 
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feloniously  did,  by  certain  unlawful  threats  of  restraint  of 
the  person  of  the  said  Siegmund  Diespeker,  induce  the  said 
Siegmund  Diespeker,  to  make  a  certain  valuable  security,  to 
wit,  a  promissory  note  for  the  payment  of  £100,  against  the 
peace  of  our  lady  the  Queen,  ner  crown  and  dignity,  and 
against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided.* 

Besley  for  the  prosecution. 

F.  WilUarris  for  the  defence  of  Emilijie  John. 

The  evidence  of  Siegmund  Diespeker,   the  prosecutor, 
was  to  the  following  effect : 

"I  am  president  of  the  German  Eelief  Society,  and  have  ^ 
an  oflSce  at  2  Pancras-lane,  Cheapside.  On  Friday,  the  * 
16th  of  July,  Emiline  John,  who  was  a  perfect  stranger  to 
me,  came  to  my  oflSce  and  said  she  had  been  sent  to  me  by 
Mr.  Dietmar,  who  had  assisted  her,  that  she  had  a  pas- 
sage to  Hamburghpaid  by  the  Society  of  Foreigners  in  Dis- 
tress, in  London  Wall ;  tfiat  she  and  her  husband  were  to 
start  the  next  day  (Saturday),  but  being  destitute  and  hav- 
ing some  things  in  pledge,  she  wanted  to  take  them  out, 
and  for  that  purpose  she  asked  me  if  1  could  do  anything  for 
her  from  our  society.  I  told  her  that  our  meetings  were 
once  a-week,  on  Thursday,  and  I  gave  her  10^.  of  mv  own. 
I  also  gave  her  an  address  of  another  German  gentleman. 
*She  gave  her  husband's  and  her  own  name  as  Gus-  [104: 
tave  and  Emiline  Arnold.  On  Monday,  the  19th  of  July,  she 
called  again.  I  expressed  my  surprise  to  see  her,  as  I  ex- 
pected «he  would  be  on  her  road  to  Hamburgh.  She  replied 
that  she  had  come  from  one  of  the  parties  connected  with 
the  Society  to  assist  Foreigners  in  Distress,  and  that  she 
had  arranged  to  postpone  lier  passage  to  the  Wednesday 
following.  I  asked  her  for  what  purpose.  She  said  that 
she  had  a  few  things  yet  to  settle  before  starting ;  and  hav- 
ing a  few  things  she  was  most  desirous  of  having  with  her 
still  in  pawn,  she  wanted  to  get  some  additional  money  to 
take  them  out.  She  asked  me  if  I  could  give  her  any  fur- 
ther names.  I  told  her  I  could  not  annoy  my  friends  in 
that  way.  She  then  said  that  she  had  a  very  nice  dog,  for 
whose  passage  to  Hamburgh  she  could  not  pay,  and  if  I 
liked  to  accept  it  she  would  give  it  me.  I  said  that  under 
the  circumstances  I  could  not  accept  a  present  of  that  de- 
scription, but  that  if  it  was  worth  anything  I  would  pur- 
chase it  from  her,  and  I  desired  her  to  bring  it  to  the  city. 
She  said  she  could  not  well  do  that,  but  if  I  could  oblige 
her  by  calling  upon  her  at  her  address,  40  Bioomsbury 
Street,  I  could  see  and  take  it  away  with  me.     I  told  her 
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that  I  should  be  on  my  way  home  very  likely  between  six 
and  seven  o'clock,  and  that  I  would  call  there,  and  on  my 
way  from  the  city  that  evening  I  did  so.  When  I  knocked, 
she  opened  the  door  and  desired  me  to  walk  up  stairs.  I  did 
so,  and  she  followed  me.  We  entered  the  first  floor  front 
room,  and  she  shut  the  door.  My  hat  and  the  coat  which 
I  had  been  carrying  on  my  arm  I  placed  on  a  side  table 
when  I  entered.  There  were  about  half  a  dozen  dogs  in  the 
room,  and,  on  my  ex4)ressing  my  surprise  at  seeing  so  many, 
she  said  they  belonged  to  a  friend  of  her  husband.  She 
pointed  out  a  black  dog,  and  said  that  was  the  one  she 
wanted  me  to  have.  I  said  it  would  not  suit  me.  I  was 
about  leaving  the  room,  having  been  there  for  about  five  or 
six  minutes,  when  the  door  opened,  and  Auguste  John  and 
another  man,  not  in  custody,  came  in.  Auguste  John  locked 
the  door  at  once,  and  put  the  key  in  his  pocket.  He  then 
said  to  Emiline  John,  *Have  I  caught  you  at  last?'  She 
did  not  say  anything,  but  sat  down  and  put  her  hands  be- 
fore her  face.  He  then  took  my  coat  and  hat  and  put  them 
in  a  box  which  was  under  the  table,  and  locked  it,  putting 
the  key  in  his  pocket.  He  then  said,  '  What  business  have 
you  got  here  with  my  wife  V  I  said,  '  I  am  here  at  the  in- 
vitation of  your  wife,  about  looking  at  a  dog.'  He  said, 
*  That  is  all  nonsense.  You  have  been  seducing  my  wife, 
and  you  will  have  to  pay  for  it ;  I  have  got  a  witness 
here.'"  I  said,  'If  you  think  I  am  in  the  wrong,  you  had 
better  send  for  the  police  and  give  me  in  charge.'  He  said,  '  I 
will  have  nothing  to  do  with  the  police;  I  won't  allow  a 
policeman  to  enter  the  house.'  I  then  applied  to  Emiline 
John  to  say  for  what  purpose  I  had  entered  the  room,  and 
that  I  was  perfectly  innocent ;  but  she  made  no  reply.  I 
then  said  to  him,  '  What  is  it  you  want  of  meV  He  said, 
105]  '  I  must  have  money.'  I  said,  *'  If  that's  your  object, 
I  have  only  got  a  few  pounds  in  my  pocket.'  He  said,  '  We 
know  you.  You  are  the  President  of  the  German  Society, 
and  you  must  give  us  a  written  acknowledgment  to  pay 
£500.'  I  told  him  that  that  was  a  ridiculous  demand,  and  he 
replied,  '  You  will  not  come  out  of  this  place  alive  if  you  do 
not  comply  with  my  request.'  The  otner  man  said,  'You 
had  better  comply  with  what  he  wants,  or  else  you  will  have 
to  bear  the  consequences.'  I  observed  it  was  ridiculous  to 
ask  such  a  sum,  and  he  said,  'I  must  have  it  for  £100.' 
The  man  not  in  custody  then  asked  me  to  sit  down  and 
write  it  out,  and  he  put  a  paper  before  me,  standing  behind 
me  and  dictating  while  I  wrote.  The  first  paper  that  the 
other  man  dictated  to  me  was,  'I  acknowledge  being  found 
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alone  in  the  room  with  Arnold's  wife.'  He  then  said  that 
would  not  do,  and  destroyed  it ;  and  then  he  dictated  a  prom- 
issory note  for  £100,  which  I  wrote  at  his  dictation.  The 
other  man  dictated  it  in  English.  He  spoke  German,  but 
he  dictated  this  writing  in  English ;  he  gave  me  English 
words :  '  London,  July  19, 1875.  I  hereby  agree  to  pay  you 
£100  sterling  on  the  27th  inst.,  to  prevent  any  action  against 
me.'  That  was  what  was  dictated  to  me  and  what  I  wrote,  and 
I  signed  it.  There  was.no  stamp  on  it  then.  The  other  man 
then  said,  'We  must  have  the  money  that  you  have  got 
about  you.'  I  handed  him  the  £2,  at  least  I  put  it  on  the 
table.  Auguste  John  then  said,  '  You  may  go ;  we  will  let 
you  go.'  I  believe  the  man  not  in  custody  dictated  some- 
thing to  Auguste  John,  and  put  this  penny  stamp  on  the 
paper  while  I  was  there ;  and  Auguste  John  wrote  on  it, 
'  Received  on  account,  £2,  London,  July  19th,  balance  £98.' 
The  six  penny  stamp  was  not  on  it  then ;  it  is  dated  the 
20th  July,  the  day  after.  I  was  not  near  the  window  at 
any  time  during  tnis  interview  ;  I  was  about  the  middle  of 
the  room.  One  of  the  men  was  standing  behind  me,  and 
one  in  front,  and  Auguste  John  said,  'If  you  dare  to  move 
from  this  spot,  you  do  it  at  your  peril,'  assuming  a  threat- 
ening attitude.  The  other  man  observed,  as  I  was  going, 
'You  must  consider  yourself  a  very  lucky  man  to  get  so 
easily  off,'  Auguste  John  remarking,  'You  had  better  keep 
the  matter  quiet ;  we  won't  say  anything  more  about  it,  and 
you  won't  hear  anything  more  about  it.'  He  then  unlocked 
the  box  and  gave  me  my  coat  and  hat ;  unlocking  the  door 
and  letting  me  go.  I  was  induced  to  write  the  paper  be- 
cause I  was  in  great  fear.  After  leaving  the  house  I  went 
the  same  evening  to  the  police  station,  and  made  a  com- 
plaint." 

The  other  evidence  which  was  adduced  at  the  trial  went 
to  show  that  the  above  representations  which  Emiline  John  . 
made  to  the  prosecutor  were  false,  and  that  she  had  at- 
tempted to  obtain  money  from  another  society  under  the 
name  of  Amelia  Van  Hagan,  when  she  denied  Knowing  any 
persons  of  the  name  of  Auguste  John  and  Emiline  John. 
The  document  which  the  ^prosecutor  had  been  induced  [106 
to  sign  was  found  at  the  defendant's  lodgings  when  they 
were  taken  into  custody.. 

At  the  close  of  the  case  for  the  prosecution  it  was  con- 
tended by  the  counsel  for  the  defence  that  the  paper 
which  the  prosecutor  had  signed  was  not  a  promissory  note, 
nor  was  it  any  other  valuable  security.  In  support  of  this 
contention  he  urged  that  the  paper  at  the  time  of  its  be- 
13  Eng.  Rep.  57 
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ing  signed  was  not  a  negotiable  instrument,  nor  did  the 
subsequent  adhesion  of  a  stamp  render  it  so.  Moreover  it 
was  not  an  agreement  which  could  be  the  subject  of  an 
action,  inasmuch  as  no  consideration  for  the  payment  of  the 
£1()0  appeared  on  the  face  of  it. 

On  tne  other  hand,  Besley^  on  behalf  of  the  prosecution, 
submitted  that  the  section  under  which  the  defendants  were 
indicted,  was  framed  for  the  very  purpose  of  meeting  a  state 
of  facts  like  those  which  had  been  brought  to  light  in  the 
case  then  being  investigated,  which  was  similar  to  the  cases 
of  Rex  V.  Phipoe  (reported  in  2  Leach,  873),  Rex  v.  Ed- 
ward^s,  (6  Carrington  &  Payne,  621),  and  Rex  v.  Hart^ 
(6  Carrington  &  Payne,  121).  To  convict  a  person  under  it 
it  could  not  be  necessary  that  the  instrument  which  was  ex- 
ecuted under  the  compulsion  of  threats  of  violence  or  re- 
straint should  be  negotiable,  inasmuch  as  an  instrument 
made  under  such  circumstances  could  never  be  negotiable. 
Assuming  for  the  purpose  of  argument  that  the  paper  in 
question  was  not  a  valuable  security,  at  any  rate  it  was 
part  of  one,  and  the  defendants  could  be  convicted  under 
that  count  of  the  indictment  which  charged  them  with  hav- 
ing by  threats  induced  the  prosecutor  to  sign  a  paper  in 
order  that  the  same  might  afterwards  be  converted  into  a 
valuable  security.  The  obtaining  the  signature  to  a  blank 
piece  of  paper,  if  done  with  this  intent,  would  be  a  criminal 
offence.  The  mere  fact  then  of  the  instrument  not  being 
perfect  would  not  prevent  the  operation  of  the  section :  if  it 
were  otherwise,  a  lawyer,  who  oy  restraint  or  threats  dic- 
tated a  perfect  valuable  security  would  be  guilty,  and  a 
layman  whose  intention  was  the  same,  but  who  had  not  the 
requisite  knowledge,  would  not  be  guilty.  The  paper,  if  the 
word  "bearer"  was  added  to  it,  would  be  a  perfect  prom- 
issory note,  but  without  any  alteration  at  all  it  was  a  war- 
.  rant  for  the  payment  of  money. 

Brett,  J. :  1  am  clearly  of  opinion  that  this  is  neither  a 
promissory  note  nor  a  negotiable  instrument,  and  never 
could  be  made  one.  Therefore,  the  question  must  be 
whether  such  an  instrument  is  within  the  statute.  The 
words  of  the  statute  are,  "a  valuable-  security."  It  is  sug- 
gested that  the  meaning  of  that  is  a  negotiable  security ; 
but,  when  we  look  at  the  interpretation  clause,  it  is  obvious 
that  it  is  much  larger  than  that,  because  it  includes  many 
things  which  are  clearly  not  negotiable.  If  that  be  so,  the 
question  is  whether  this  is  a  security,  and  whether  it  is  valu- 
able. It  seems  to  me  that  on  the  face  of  it,  if  the  affair  were 
a  genuine  one,  it  is  an  agreement  to  pay  money  ;  it  is  an 
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agreement  to  pa^  £100  in  consideration  of  the  person  to 
wliom  the  *promise  is  given  undertaking  not  to  bring  [107 
an  action  against  the  person  by  whom  it  is  given.  It  is  a 
document  which,  if  it  were  genuine,  would  be  strong,  if 
not  conclusive,  evidence  against  the  prosecutor  when  made 
a  defendant,  that  for  a  good  consideration  he  had  agreed  to 
pay  ^  sum  of  money.  It  is  not  a  debenture.  If  it  were  no 
consideration  need  appear  on  the  face  of  it.  Being  an 
agreement  only  it  is  necessary,  in  order  to  make  it  valuable, 
that  a  sufficient  consideration  should  appear  on  the  face  of 
it,  and  I  am  of  opinion  that  there  is  a  sufficient  consi4era- 
tion  appearing  on  the  face  of  it,  and. that  it  is  strong  evi- 
dence of  a  binding  agreement,  upon  which,  if  the  affair  were 
genuine,  the  prisoner  might  have  sued  the  prosecutor.  It 
seems  to  me  that  it  is  an  instrument  upon  which,  if  genuine, 
the  person  who  procured  it  might  recover  the  amount  against 
the  person  signing  it.  I  am,  therefore,  of  opinion,  although 
it  is  not  a  negotiable  instrument,  yet,  inasmuch  as  it  would, 
if  genuine,  be  evidence  of  a  binding  agreement,  it  is  a  bind- 
ing agreement  between  the  parties,  and  such  a  valuable 
security  as  is  within  the  statute. 

Afterwards,  in  summing  up  the  facts  to  the  ]urv,  the 
learned  judge,  with  reference  to  the  defence  which  naa  been 
set  up  on  behalf  of  the  woman,  that  she  had  acted  under 
the  coercion  of  her  husband,  pointed  out  that  if  they  were 
of  opinion  that  she  took  an  independent  part  in  carrying 
out  the  crime,  the  fact  of  her  being  the  wife  would  not 
absolve  her.  Anything  done  by  her  in  the  presence  of  her 
husband,  and  under  his  control,  the  law  would  excuse,  but 
if  she  took  an  independent  part  in  the  matter  when  he  was 
not  there  she  would  be  answerable,  although  she  was  his 
wife. 

The  jury  found  both  the  defendants  guilty,  and  Auguste 
John  was  sentenced  to  eighteen  months,  and  Emiline  John 
to  six  months  imprisonment  with  hard  labor. 

There  was  a  second  indictment  against  the  wife,  Emiline 
John,  which  was  not  tried  in  consequence  of  her  being  con- 
victed of  the  more  serious  crime.  The  indictment  was  based 
on  the  same  facts,  and  was  as  follows : 

Central  Criminal  Court,  )  The  jurors  for  our  l^.dy  the 
to  wit.  j      Queen  upon  their  oath  pre- 

sent, that  one  Emiline  John,  contriving  and  intending  to 
clieat  and  defraud,  on  the  16th  day  of  July,  1875,  within 
the  jurisdiction  of  the  Central  Criminal  Court,  unlawfully, 
knowingly  and  designedly,  did  falsely  pretend  to  one  Sieg- 
mund  Ciegpeker,  that  the  name  of  her,  the  s^id  Emiline 
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John,  was  Elise  Arnold,  and  that  her  husband's  name  was 
Gastave  Arnold,  that  she  and  the  said  Gustave  Arnold 
then  had  free  passages  to  Hamburgh,  for  both  herself  and 
the  said  Gustave  Arnold,  on  board  a  certain  vessel,  which 
would  start  for  Hamburgh  on  the  following  day,  and  that 
the  said  free  passages  had  been  given  to  her  by  a  society 
called  the  Society  for  the  Relief  of  Foreigners  in  Distress, 
having  offices  in  London  Wall,  that  she  then  required 
money  for  the  purpose  of  redeeming,  at  once  and  prior  to 
108]  her  starting  on  her  said  voyg^e  to  Hamburgh,  *some 
wearing  apparel  of  hers  which  was  then  in  pawn,  oy  means 
of  which  false  pretences  the  said  Emiline  John  did  then 
and  there,  to  wit,  on  the  day  and  year  aforesaid,  and  within 
the  jurisdiction  aforesaid,  unlawfully  obtain  from  the  said 
Siegmund  Diespeker  certain  money,  to  wit,  the  sum  of  10*. 
of  him,  the  said  Siegmund  Diespeker,  with  intent  to  de- 
fraud, Whereas  in  truth  and  in  fact  the  name  of  the  said 
Emiline  John  was  not  Elise  Arnold,  nor  was  her  husband's 
name  Gustave  Arnold,  and  whereas  in  truth  and  in  fact 
neither  she  nor  the  said  Gustave  Arnold  had  their  free  pas- 
sages to  Hamburgh  on  board  a  vessel  which  was  about  to 
start  for  Hamburgh  on  the  following  day,  and  the  said  free 
passages  had  not  been  given  to  her  by  the  said  Society  for 
the  Relief  of  Foreigners  in  Distress,  havinff  offices  in  Lon- 
don Wall,  And  whereas  in  truth  and  in  fact  she  did  not 
then  require  money  for  the  purpose  of  redeeming  at  once 
and  prior  to  her  starting  on  her  said  voyage  to  Hamburgh, 
some  wearing  apparel  which  she  then  had  in  pawn,  as  she, 
the  said  Emiline  John,  at  the  time  she  did  so  falsely  pre- 
tend, as  aforesaid,  then  well  knew,  -against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

Second  caiint — And  the  jurors  aforesaid,  upon  tneir  oath 
aforesaid,  do  further  present  that  before  and  at  the  time  of 
the  committing  the  offence  hereinafter  in  this  second  count 
mentioned,  there  was  a  certain  benevolent  society,  called 
the  German  Society  of  Benevolence,  having  its  business 
offices  at  71  Dean  Street,  Soho,  and  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say  that  the  said  Emiline 
John,  devising  to  cheat  and  defraud,  heretofore,  to  wit,  on 
the  29th  of  October,  a.d.  1874,  within  the  jurisdiction  of  the 
Central  Criminal  Court,  unlawfully,  knowingly  and  design- 
edly, did  falsely  pretend  to  one  Gerard  Astermoor,  then  a 
member  and  a  missionary  of  the  said  society,  that  the  name 
of  her,  the  said  Emiline  John,  was  Emilia  Von  Hageii,  that 
she  the  said  Emiline  John  had  been  deserted  by  her  hus- 
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band  four  weeks  prior  to  the  day  and  year  aforesaid,  that 
she  had  heard  and  seen  nothing  of  him  since  the  day  and 
year  aforesaid,  that  she  was  in  great  distress  and  required 
money  to  enable  her  to  take  a  situation  as  lady's-maid,  that 
one  Auguste  John  and  his  wife  had  before  then  removed 
from  No.  7  Clipstone  Street,  Soho,  where  they  had  resided, 
and  that  she  did  not  then  know  where  they  were  then  liv- 
ing, that  she  was  not  the  wife  of  the  said  Auguste  John,  and 
that  she  had  no  connection  whatever  with  the  said  Auguste 
John,  with  intent,  by  means  of  the  false  pretences  aforesaid, 
unlawfully,  knowingly,  and  designedly,  and  fraudulently, 
to  obtain  from  the  said  society  divers  of  the  moneys  of  the 
said  society,  and  to  cheat  and  defraud  them  of  the  same, 
whereas  in  truth  and  in  fact  the  name  of  the  said  Emiline 
John  was  not  Emilia  Von  Hagen,  and  whereas  in  truth  and 
in  fact  she,  the  said  Emiline  John  had  not  been  deserted 
by  her  husband  four  weeks  prior  to  *the  said  day  and  [109 
year  aforesaid,  and  whereas  in  truth  and  in  fact  she  the 
said  Emiline  John  had  seen  and  heard  of  her  said  husband 
since  the  day  and  year  aforesaid,  and  whereas  in  truth  and 
in  fact  she  the  said  Emiline  John  was  not  then  in  great  dis- 
tress, and  did  not  require  money  to  enable  her  to  take  a 
situation  as  lady's-maid,  and  whereas  in  truth  and  in  fact 
the  said  Auguste  John  and  his  wife  had  not  removed  from 
the  said  house  No.  7  Clipstone  Street,  Soho,  where  they 
had  resided,  but  were  still  living  there,  as  she,  the  said 
Emiline  John,  was  then  well  aware,  and  whereas,  in  truth 
and  in  fact,  she  the  said  Emiline  John  was  then  the  wife  of 
the  said  Auguste  John,  and  whereas  in  truth  and  in  fact, 
she,  the  said  Emiline  John  had  some  connection  with  him, 
the  said  Auguste  John,  and  then  cohabited  with  him  as  the 
said  Emiline  John,  at  the  time  she  did  so  falsely  pretend  as 
aforesaid,  then  well  knew. 

And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
say  that  the  said  Emiline,  John,  on  the  day  and  year  afore- 
said, and  within  the  jurisdiction  of  the  saidf  Central  Criminal 
Court,  unlawfully,  knowingly  and  designedly,  by  the  false 
pretences  aforesaid,  did  attempt  and  endeavor  fraudulently, 
^d  contrary  to  the  statute  in  such  case,  made,  to  obtain 
from  the  said  society  their  moneys,  to  wit,  three  pounds  in 
money,  and  to  cheat  and  defraud  them  of  the  same,  against 
the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

Where  a  tort  or  felony  of  any  in-  ble  :  but  to  exempt  her  the  presence  of 

ferior  degree  is  committed  by  the  wife  the  husband  and  nis  direction  must  be 

in  the  presence,  and  by  the  direction  of  concurrent :  Cassia  v.  Delufiej/,  88  N. 

her  husband  she  is  not  personally  lia-  Y.,  178,  6  Abb.,  N.  S.,  1,  reversing  1 
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Daly,  224;  Metcalfs  note  to  Yelver- 
ton's  Rep.,  106  a ;  State  v.  Cleaves,  59 
Maine,  298;  Com.  v.  N^eal,  10  Mass., 
52,  1  Bennett  &  Heard's  Lead.  Or.  Cas. 
(2d  ed.),  81  note;  Com.  v.  Burk,  11 
Gray.  437  ;  Com.  v.  BanJc,  11  Gray,  437  ; 
Com.  V.  Eagerly  103  Maas.,  71 ;  Com.  v. 
Garrison,  97  Mass.,  547  ;  State  v.  Wil- 
liams, 65  N.  C,  398  ;  State  v.  Potter,  42 
Vt.  495 ;  Com.  v.  Wood,  97  Mass.  225, 228. 

The  presumption  of  coercion  which 
the  law  raises  where  a  criminal  act  is 
committed  by  a  married  woman  in  the 
presence  of  hdt  husband,  is  only  prima 
fade,  and  like  other  presumptions  may 
be  repelled  :  Wa>gener  v.  BUI,  19  Barb., 
821 ;  CasHn  v.  Delaney,  38  N.  Y.,  178, 
6  Abb.,  N.  S.,  1,  reversing  1  Daly,  224  ; 
State  V.  Cleaves,  59  Maine,  298 ;  State 
Y.  WiUiams,  65  N.  C,  898. 

When  the  evidence,  in  an  action 
against  husband  and  wife  for  an  as- 
sault and  battery,  shows  clearly  that 
the  wife  was  the  principal  and  only 
offender,  the  case  should  at  least  be 
submitted  to  the  jury  :  Wa>generY,  Bill, 
19  N.  Y.,  821 ;  Cassin  v.  Delaney,  6 
Abb.,  N.  S.,  1,  88  N.  Y.,  178,  reversing 

1  Daly,  224. 

And  so  where  husband  and  wife  are 
guilty  of  a  conversion  of  property  they 
may  be  sued  jointly  :  Deal  v.  Potter,  26 
Upper  Can.  Q.  B.;^578. 

In  such  a  case  it  is  competent  to  con- 
vict the  husband,  and  acquit  the  wife 
if  she  is  exempt  from  liability  by  rea- 
son of  the  coercion  of  her  husband,  or 
for  any  other  cause.  It  is  therefore 
erroneous  to  nonsuit  the  plaintiff  as  to 
both  defendants,  on  account  of  the  ex- 
emption of  the  wife  :  Wagener  v.  BiU, 
19  Barb.,  821. 

If  the  husband  be  not  present  no  pre- 
sumption of  coercion  obtains  :  State  v. 
Cleaves,  59  Maine,  298;  Com.  v.  Murphy, 

2  Gray,  210 ;  StaU  v»  Ndson,  29  Maine, 
329 ;    State  v.  PotUr,  42  Veftn.,  495. 

And  the  wife  may,  on  a  criminal 
prosecution,  be  convicted  alone :  Met- 
calfs note,  Yelverton's  Rep.,  106  a. 

On  the  trial  of  an  indictment  for 
keeping  a  house  of  ill  fame,  it  appear- 
ing that  the  house  was  so  kept  and 
that  the  defendant  lived  and  exercised 
acts  of  control  and  management  there  : 
Held,  that  the  facts  that  it  was  owned 
)>y  his  wife,  and  that  she  also  lived 
there  and  carried  on  the  business  and 
received  all  the  profits,  were  no  de- 
fence :  Com.  V.   Wood,  97  Mass.,  225 ; 


Com.  V.  CougTUin,  14  Gray,  889 ;  Com. 
V.  Hurley,  Id.,  411. 

So  the  wife  is  indictable  in  such  case: 
Com.  V.  Cheney,  114  Mass..  281. 

Treason  and  murder  are  exceptions 
to  the  rule,  and  some  cases  add  man- 
slaughter, perjury  and  robbery :  State 
V.  Williams,  65  N.  C,  399. 

If  the  wife  sell  liquor  in  the  hus- 
band's absence  he  is  prima  fade  liable 
to  criminal  prosecution,  and  proof  of 
such  sale  is  admissible  on  an  indict- 
'ment  against  him :  Com.  'V.  Coughlin, 
14  Gray,  389 ;  Com.  v.  Barley,  14  Gray, 
411;  Attorney-General  v.  BiddeU,  2 
Cromp.  &  Jervis,  493,  2  Tvrwh.,  528, 
Com.  V.  Beynoldz,  114  Mass.,  306. 

He  is  clearly  liable  in  a  civil  action 
for  the  penalty  for  such  illegal  sale : 
Board, etc.,  v.  Keller,  20  How.  Pr.,  280; 
Hasbrouck  v.  Weaver,  10  Johns.  R.,  247. 

See  also  Atty.  General  v.  BiddeU,  2 
Cr.  &  Jervis,  493,  2  Tyrwh.,  523. 

But  the  wife  would  not  In  such  case 
be  liable  for  the  acts  of  her  husband  : 
Mead  v.Stralton,  8  Weekl.  Dig.,  154 

In  civil  cases  an  action  for  the  tort 
of  a  married  woman  must  be  brought 
against  the  husband  and  wife  ;  the  hus- 
band is  a  necessary  party  :  Flanagan 
V.  Tinen,  53  Barb.,  587,  37  How.,  130  ; 
Morton  v.  Payne,  27  How.  Prac.,  374  ; 
Porter  v.  MouYU,  41  Barb.,  561 ;, Marsh 
V.  Potter,  80  Barb.,  506  ;  Mal<me  v. 
StUlweU,  15  Abb.,  425 ;  Blike  v.  Hal- 
peme,  Sir  G.  Cooke's  Rep.,  117 ;  Grif- 
fith V.  Bemey,  Id.,  52 ;  v. , 

6  Irish  L.  R.,  465  ;  Bobert  v.  Andrews, 
2  W.  BL,  720,  and  note  to  2d  ed. ;  S.  C, 
8  Wils.,  124 ;  Hatehett  v.  Baddeley,  2 
W.  Bl.,  1079;  Leare  v.  Se?iiUz,  2  VV 
Bl.,  1195 ;  Dicey  on  Parties  to  Actions, 
476,  marg.  p.,  rule  107. 

Otherwise  in  equity  concerning  the 
wife's  separate  estate  if  the  husband 
have  abjured  the  realm  :  Dubois  v. 
Jlole,  2  Vern.,  613,  and  Raithby's  note, 

S.  C,  2  Eq.  Cases  Abr.,  65  ;  v. 

,  7  Irish  Eq.  R.,  180 ;   Garey  v. 

Wiittingham,  1  Sim.  &  Stu.,  163; 
Nichols  v.  Ward,  2  MacN.  &  Gord.,  140, 
and  Mr.  Perkins's  note  to  Am.  ed.;  Di- 
cey on  Parties  to  Actions,  476  marg.  p. 

Though  the  husband  be  liable,  in  a 
civil  action  for  the  wife's  affirmative 
torts,  he  is  not  liable  under  the  statute 
of  New  York  for  her  negligence  in  the 
carrying  on  of  her  separate  business  : 
GUlies  V.  Lent,  2  Abb.  Pr.,  N.  S.,  4W. 

Mar  for  the  con  version  of  property  by 
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the  wife  under  a  bona  fide  claim  that  it 
is  her  separate  property:  Peak  v.  Lem- 
ons, 1  Lans.,  295. 

Nor  for  her  torts  founded  on  contract: 
Woodward  v.  Barnes,  46  Verm.,  332 ; 
Liverpool,  etc.,  v.  Fairhurst,  9  Exch., 
420 ;  Keenan  v.  Hartman,  48  Penn. 
St.  R.,  497 ;  WrigM  v.  Leonard,  11  C. 
B.,  N.  S.,  258  ;  Dicey's  Parties  to  Ac- 
tions, 476  marg.  p. 

Both  husband  and  wife  may  be  taken 
on  execution  on  a  judgment  a^inst 
husband  and  wife  for  her  torts  :  Drury 
V.  Dennis,  Yelv.,  106 ;  Solomon  v. 
Waas,  2  Hilt.,  179 ;  Flanagan  v.  Ti- 
nsn,  53  Barb.  Rep.,  587,  87  How.,  130 ; 
Marsh  V.  Potter,  30  Barb.  R.,  506-7; 
Longstaff  v  Rain,  1  Wils.,  149  ;  Ifew- 
ton  V.  Booth,  9  Q.  B.,  948. 

And  may  be  collected  of  the  property 
of  either:  Marsh  y.  Potter,  30  Barb., 
506,  24  How.,  610  note. 

Although  the  wife  cannot  be  held 
on  mesne  proceaa  :  Schaus  v.  Putscher, 
25  How.  Prac.,  463 ;  Metcalf  s  note  to 
Yelv.,  106  a. 

Nor  if  she  fail  in  an  action  for  conver- 
sion of  property,  is  an  execution  against 
her  person  for  the  costs  of  the  action 
proper :  Havej/  v.  Storr,  42  Barb.,  435. 

In  an  action  of  tort  against  husband 
and  wife  for  the  wrongful  act  of  the 
wife,  if  the  husband  and  wife  be  taken 


in  execution,  the  court  will  order  the 
discharge  of  the  wife,  in  case  she  has 
not  any  separate  property  available  for 
the  pavment  of  damages .  Moore  v.  El- 
UoU,  Irish  L.  R.,  5  Com.  Law,  301;  Ed- 
toard  V.  Ma/rtyn,  17  Q.  B.,  693  ;  Sparkes 
V.  BeU,  8  B.  &  C,  1;  Hood  v.  Matthews, 
2  Dowl.  Pr.  Cas.,  149  ;  Nmoton  v.  Bmoe, 
7  Man.  &  Gr.,  829 ;  Ivens  v.  Butl&r,  7 
Ell.  &  Bl.,  159. 

But  see  Larkina  v.  Marshall,  4  Exch. 
804,  1  Lowndes,  Maxwell  &  Pollock, 
186 ;  Eoans  v.  Chester,  2  M.  &  W.,  847; 
Moses  V.  Richardson,  8  B.  &  C,  421 ; 
Ferguson  v.  Glayvxyrth,  2  Dowl.  & 
Lowndes,  165,  6  Q.  B.,  269. 

Where  however  the  wife  is  the  only 
person  liable  and  the  husband  is  not* 
liable  upon  the  execution,  she  will  not 
be  discharged  under  such  circum- 
stances :  Nagle  v.  (/Donell,  Ir.  L.  R,, 
7  C.  L.,  79  ;  Benyon  v.  Jones,  15  M.  & 
W.,  866  ;  Th&rpe  v.  Argles,  1  Dowl.  & 
Lowndes,  831. 

But  see  Ives  y .  BuH&r,  7  Ellis  &  BL, 
159  ;  Poole  v.  Canning,  L.  R.,  2  C.  P., 
241. 

Although  the  wife  may,  under  such 
circumstances,  be  entitled  to  her  dis- 
charge on  application,  the  arrest  will 
not  sustain  an  action  of  trespass  :  Rej^ 
nett  v.  Woods,  11  Upper  Can,  Q.  B.,  29. 


[13  Cox's  Criminel  Cases,  109.] 

CHESTER  WINTER  ASSIZES. 

December  17,  1876. 
(Before  Baron  Amphlett.) 

Reg.  v.  Catherall  (*). 

Indictment^Rape—SS  tk  89  Viet.  c.  94.  «.  Z—Assmdb— Evidence, 

Where  a  man  is  indicted  for  rape  upon  a  child  under  the  age  of  twelve  years 
under  the  provisions  of  the  statute  88  &  89  Vict.  c.  94,  s.  8,  he  cannot  upon  that  in- 
dictment be  found  guilty  of  an  assault,  indecent  or  otherwise.  Reg.  v.  OtUthrie  (89 
L.  J.,  M.  C,  95),  distinguished. 

James  Catherall,  farm  laborer,  was  indicted  for  a  rape 
upon  a  little  girl  named  Mary  Wilson,  on  the  18tli  of 
♦S^overaber  last,  at  Blacon-cnm-Crabwell,  in  the  [110 
county  of  Cheshire. 

Parkins  prosecuted. 

SwetenJiain  defended. 

(*)  Reported  by  E.  Julyan  Dunn,  Esq.,  Barrister-at-Law. 


456  CRIMINAL  LAW  CASES.  [L.  B. 

ms  Keg.  V.  CatheraU. 

The  evidence  in  the  case  showed  that  the  prisoner  had  en- 
ticed the  little  girl  (who  was  on  the  day  in  q  uestion  proved 
to  be  just  eleven  years  old)  to  remain  in  the  house  with  him 
after  the  other  inmates  had  left  it  for  some  hours.  Accord- 
ing to  the  prosecutrix's  evidence,  the  prisoner  had  then 
committed  the  full  offence  charged  against  him,  but  though 
complaint  was  made  as  soon  as  possible,  no  examination  of 
the  girl's  clothes  was  held  till  some  hours  after  the  offence. 
The  medical  examination  also  was  not  made  till  some  little 
time  after  the  18th  November,  and  was  perhaps  not  suffi- 
ciently positive  in  its  character  as  to  the  marks  of  evidence 
on  the  little  girl;  The  prisoner  on  apprehension  is  reported 
to  have  said  that  he  merely  *'  mauled^'  the  girl. 

Counsel  for  the  defence  in  addressing  the  jury  confessed 
that  he  eould  not  hope  to  acquit  the  prisoner  entirely,  but 
suggested  that  the  evidence  given  for  the  prosecution  merely 
showed  an  indecent  assault  only,  and  that  the  prisoner 
might  be  convicted  of  that  upon  the  present  indictment,  and 
cited  as  an  authority  for  such  a  proposition  Heg.  v.  OvUhrie 
(11  Cox's  C.  C,  622). 

Baron  Amphlett,  however,  pointed  out  that  that  case 
was  an  indictment  under  the  statute  24  &  25  Vict.  c.  100, 
s.  51,  whereby  a  criminal  assault  of  a  girl  above  the  age  of 
ten  and  under  the  age  of  twelve  is  a  misdemeanor  only,  but 
that  the  recent  statute  of  38  &  39  Vict.  c.  94,  s.  3,  under 
which  the  present  indictment  was  framed,  made  the  offence 
of  criminally  abusing  any  girl  under  the  age  of  twelve 
years  a  felony,  and  that  as  on  an  indictment  for  felony  the 
prisoner  could  not  be  found  guilty  of  a  misdemeanor  except 
by^  statute,  the  above  case  could  not  apply ;  and  so,  if  con- 
victed, the  prisoner  could  only  be  convicted  of  the  full 
offence  or  of  the  attempt  to  commit  the  same. 

The  jury,  after  deliberation,  found  the  prisoner 

OuiUy  of  the  attempt.    Sentence^  two  years 
imprisonment  with  hard  labor. 

See  11  Eng.  R.,  872  note;  Id.,  861  So  in  Upper  Canada,  a  prisoner  in- 

note.    In  Mississippi,  by  statute,  under  dieted  for  a  felony  may,  on  such  indict- 

an  indictment  for  assault  with  intent  ment,  be  convicted  of  an  attempt  to 

to  kill  defendant  may  be  convicted  of  commit  the  offence,  which  is  a  misde- 

a  common  assault :  Bedell  v.  State,  50  meaner  :    The  Queen  v.  Qoff,  9  Upper 

Miss.,  492.  Can.  Com<  PI.,  438. 
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[Law  Reports,  8  Probate  and  Divoroe,  236.] 
March  16,  1875. 

*In  the  Goods  of  Hopkins.  [235 

Admint^lration — 20  d:  21  Vict.  e.  77,  <r.  ^JS—^AppHearU  not  directly  Interested — Special 

Cireunuianees, 

A  doubt  baying  been  raised  as  to  the  legitimacy  of  the  sole  next  of  kin,  a  deed 
was  entered  into  by  the  parties  interested  for  the  distribution  of  the  deceased*s  prop- 
erty amon^t  themselves  In  certain  proportions,  and  it  was  a  part  of  the  arrangement 
that  administration  of  the  personal  estate  of  the  deceased  should  be  applied  for  by  an 
individual  who  had,  under  no  circumstances,  an  interest  therein  : 

I/eld,  that  there  were  special  circumstances  in  the  case  which  authorized  the 
court  to  ^ant  such  administration  to  the  person  designated  under  20  <fe  21  Vict, 
c.  77,  s.  73. 

Maria  Hopkins,  late  of  the  Firs,  Old  Swinford,  Worces- 
tershire, died  on  the  14th  of  February,  1874,  a  spinster,  and 
intestate,  leaving  Matilda  Henry,  wife  of  Thomas  Henry, 
claiming  to  be  her  lawful  niece,  only  next  of  kin,  and  the 
only  person  entitled  in  distribution  to  her  personal  estate. 
Mary  Spearman,  widow,  Charlotte  Sarah  Hopkins,  spinster, 
and  Emma  Hopkins,  spinster,  were  the  lawful  cousins  ger- 
man  of  the  deceased,  and  in  case  Mrs.  Henry  were  not  legit- 
imate, her  next  of  kin.  A  doubt  having  been  raised  as  to 
the  legitimacy  of  Mrs.  Henry,  a  deed,  bearing  date  the  6tli 
of  February,  1875,  was  executed  by  Thomas  Henry  and  his 
wife  Matilda,  of  the  first  part,  by  Mrs.  Spearman,  Miss 
Charlotte  Sarah  Hopkins,  Miss  Emma  Hopkins,  and  the  ap- 
plicant. Miss  Henrietta  Sarah  Hopkins,  of  the  second  part, 
and  John  Cooke,  gentleman,  of  the  third  part,  whereby 
certain  arrangements  were  concluded  for  the  division  be- 
tween Mrs.  Henry  and  the  other  parties  to  the  deed  of  the 
deceasf^d's  ]iiopei-ty,  with  a  provision  that  administration 
13  Eno.  Hep.  58 
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of  the  personal  estate  of  the  deceased  Maria  Hopkins  should 
be  taken  out  forthwith  by  Henrietta  Sarah  Hopkins,  or 
some  other  duly  authorized  person.  On  the  4th  of  Feb- 
ruary, 1875,  a  renunciation  was  executed  by  Mrs.  Henry 
(which,  however,  was  npt  signed  by  her  husband),  at  Cleve- 
land, Ohio,  in  the  United  States  of  America,  where,  with 
her  husband,  she  resided,  and  a  consent  to  the  administra- 
tion being  grapted  to  Miss  Henrietta  Sarah  Hopkins.  Mrs. 
236]  Spearman,  Miss  Charlotte  *Sarah  Hopkins,  and  Miss 
Emma  Hopkins,  are  aged  persons,  infirm,  incapable  of 
transacting  business,  and  unwilling  to  take  upon  themselves 
the  administration  of  the  deceased's  effects,  and  desirous 
that  such  administration  should  be  granted  to  the  applicant. 
It  appeared  from  the  affidavit  of  Mr.  Edward  Westland 
Bernard,  of  Stourbridge,  the  solicitor  for  the  applicant, 
that  he,  on  the  9th  of  March,  1875,  went  to  the  residence 
of  the  old  ladies  and  explained  to  them  the  nature  of  the 
application  to  be  made  to  the  court  in  this  matter,  and 
read  over  and  fully  explained  to  them  the  contents  of  the 
document  whereby  it  was  intended  that  they  should  sig- 
nify their  consents  to  the  grant  being  made  to  Miss  Hen- 
rietta Sarah  Hopkins,  which  they  thereupon  executed.  The 
deceased's  property  consisted  of  shares  in  the  Binning- 
ham  Canal  Navigation  Company,  of  £1,391  3.9.  Sd.  in  the 
Stourbridge  Branch  of  the  Birmingham  and  Midland  Bank, 
and  of  other  effects.  The  whole  estate  was  under  the 
value  of  £7,000. 

H.  A.  Pritchard  moved  the  court  to  grant  administration 
under  the  73d  section  of  the  Probate  Act  to  Miss  Henrietta 
Sarah  Hopkins  accordingly.  The  next  of  kin  is  living 
abroad,  and  has  renounced ;  and  as  regards  the  other  per- 
sons interested,  they  have  been  fully  made  acquainted  with 
their  rights,  and  are  desirous  the  grant  shall  be  made  to  the 
applicant.  [He  referred  to  In  the  Goods  of  Hannah  Rob- 
eris  (*),  In  the  Goods  of  George  Johnson  ("),  In  the  Goods  of 
Pine  (•),  In  the  Goods  of  Richardson  (*),  and  Teague  and 
Ashdownv.  Wharton (f),"] 

The  Court,  after  consideration,  directed  that  the  grant  of 
administration  should  issue  to  the  applicant. 

Attorneys :  Gregory^  RowcUffe  &  Co. 

(')  1  Sw.  &  Tr.,  64.  (<)  Law  Rep.,  2  P.  A  M.,  244. 

(«)  2  Sw.  <fe  Tr.,  696.  (»)  Law  Rep.,  2  P.  A  M.,  860. 

(»)  Law  Rep.,  1  P.  A  M.,  888. 
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[Law  Reports,  8  Probate  and  Divorce,  287.] 
May  26,  1876. 

*McCoRD  V.  McCord,  Ogle  and  Coxon.  [237 

Suit  for  JHatolution  of  Marriage  by  the  Hmband — Petitioner  ffuilty  of  a  single  Act  of 
AddUery—C ondonaHon — 20  d?  21  Vict,  c,  86,  ».  81. 

On  one  occasion  subaemient  to  bis  marriage  the  petitioner  had  connection  with  a 
female  with  whom  he  had  cohabited  before  marriage.  The  fact  became  known  to 
the  respondent  shortly  afterwards,  and  was  by  her  forgiven,  and  her  cohabitation 
with  her  husband  was  continued  for  some  considerable  time  : 

Held,  that  the  condonation  by  the  respondent  was  not  a  fact  to  justify  the  court 
in  exercising  its  discretion  in  favor  of  the  petitioner,  and  therefore  it  dismissed  the 
petition. 

William  McCord,  of  New-Castle-upon-Tyne,  a  clerk  in 
Her  Majesty's  customs,  petitione'd  the  court  to  dissolve  his 
marriage  with  his  wife,  Mary  Jane  McCord,  by  reason  of 
her  adultery  with  the  co-respondents.  The  marriage  was 
celebrated  on  the  16th  of  Feoruary,  1870,  and  the  parties 
cohabited  together  until  November,  1872,  when  the  respon- 
dent left  the  house  of  the  petitioner's  mother,  with  whom 
they  then  resided,  and  joined  a  theatrical  company,  but  the 
husband  continued  to  support  her.  Adultery  was  alleged 
in  the  petition  to  have  taken  place  between  October,  1870, 
and  Feoruary,  1873.  The  respondent  did  not  appear,  but 
both  the  co-respondents  did,  and  filed  answers,  in  which 
they  denied  the  adultery  alleged  against  them  respectively, 
and  pleaded  condonation  and  connivance,  and  that  they  re- 
spectively did  not  know  the  respondent  was  a  married 
woman  when  they  visited  her.  They  also  made  a  counter 
charge  against  the  petitioner  that  in  April,  May,  and  June, 
1871,  he  had  committed  adultery  with  Janet  Bunn.  To  this 
last  charge  the  petitioner  replied  that  it  had  been  condoned 
by  the  respondent.  The  cause  was  heard  before  the  Judge 
Ordinary  without  a  jury.  No  evidence  was  offered  of  adul- 
tery with  Ogle.  That  with  Coxon  was  proved,  but  it  was 
not  shown  that  he  was  aware  at  the  time  she  was  a  married 
woman.  As  regards  the  adultery  of  the  petitioner  with 
Janet  Bunn,  it  appeared  that  the  petitioner  had  known  Janet 
Bunn  in  1867,  an  intimacv  had  sprung  up  between,  them, 
and  the  result  was  the  birth  of  a  child,  still  living  and  main- 
tained by  the  petitioner.  The  intimacy  had  been  broken  off 
before  his  marriage  *with  the  respondent,  but  the  [238 
fact  that  there  had  been  one  was  made  known  to  her  before 
marriage.  In  1871  Janet  Bunn  called  at  the  petitioner's 
mother^  8  house,  where  he  then  resided,  to  see   him  about 
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money  for  the  child  She  called  more  than  once,  and  put 
herself  in  the  petitioner's  way  as  much  as  she  could.  On 
one  occasion  in  June,  1871,  he  had  connection  with  her,  but 
never  saw  her  afterwards.  The  respondent  having  found  a 
letter  from  Janet  Bunn,  pressed  the  petitioner  as  to  having 
had  an  interview  with  her.  In  the  presence  of  his  mother 
he  admitted  the  adultery,  expressed  his  regret,  and  gave 
his  word  he  would  not  see  Janet  Bunn  again,  which  promise 
he  kept.  She  forgave  him,  saying  she  believed  the  woman  to 
hare  been  more  to  blame  than  he  was.  She  repeated  this  to 
other  members  of  the  family,  and  continued  to  cohabit  with 
him  on  affectionate  terms  until  November,  1872,  and  when  she 
finally  left  she  stated  she  did  so  because  she  had  committed 
her  herself,  but  made  no  coniplaint  of  her  husband's  conduct. 

April  28.  Inderwicky  QC.,  and  Pritchard^  appeared  for 
the  petitioner. 

SpinJcSy  Q.C.,  H.  StoJces^  and  the  Hon.  (7.  H.  Viviariy  for 
the  co-respondents. 

Inderwtck^  Q.C.,  submitted  that  in  this  case  the  court 
would  exercise  its  discretionary  power  in  favor  of  the 
petitioner,  and  dissolve  his  marriage,  notwithstanding  the 
admitted  fact  of  his  adultery  with  Janet  Bunn.  It  was  a 
single  act,  and  had  been  condoned.  The  parties  had  lived 
together  on  affectionate  terms  for  some  time  afterwards,  and 
the  husband's  conduct  did  not  lead  up  to  the  adultery  of 
the  wife.  [He  referred  to  Anichini  v.  Anichini  (*),  Joseph 
V.  Joseph  (*),  Clarke  v.  Clarke  (*),  Latour  v.  Latour  and 
Weston  {The  Queen^s  Proctor  intervening)!^)^  Coleman  v, 
Coleman  (*),  and  Morgan  v.  Morgan  and  Porter  (') 

Cur,  adv.  vuU. 

May  26.  The  Judge  Ordinary  :  This  was  a  suit  by  a 
husband  for  dissolution  of  his  marriage  with  the  respondent 
239]  on  the  ground  *of  her  adultery.  The  co-respondents 
pleaded,  amongst  other  pleas,  adultery  committed  by  the 
petitioner.  The  petitioner  at  tlie  trial  admitted  that  he  had 
committed  adultery,  but  alleged  that  it  had  been  condoned 
by  the  respondent.  The  respondent  did  not  give  evidence 
in  denial  of  this  allegation.  The  adultery  of  the  respondent 
being  proved,  the  question  arising  for  consideration  is 
whether  the  court,  in  the  exercise  of  the  discretion  con- 
ferred upon  it  by  20  &  21  Vict.  c.  85,  s.  31,  should  abstain 
from   pronouncing  a  decree  nisi  dissolving  the  marriage. 

(»)  2  Curt.,  210.  10  H.  L.  C,  685 ;  33  L.  J.  (P.  M.  4  A.), 

(*)  34  L.  J.  (P.  M.  <fe  A.),  96.  89. 

(»)  34  L.  J.  (P.  M.  A  A.),  94.  (*)  Law  Rep.,  1  P.  A  M.,  81. 

{*)  2  Sw.  &  Tr.,  55i4 ;  S.  C.  (on  appeal),  (•)  Law  Jlcp.,  1  P  A  M.,  644. 
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The  parties  were  married  on  the  16th  of  February,  1870. 
The  respondent  was  an  actress,  and  continued  to  practise 
her  profession  after  the  marriage.  The  petitioner  stated 
that  lie  wished  her  to  leave  the  stage,  but  that  she  wished  to 
remain.  In  November,  1872,  the  respondent,  on  some  slight 
quarrel,  left  the  petitioner,  and  in  the  following  January 
committed  the  adultery  proved  at  the  trial.  The  petitioner 
stated  that  before  his  marriage  he  had  formed  a  connection 
with  a  young  woman  by  whom  he  had  had  a  child.  That 
in  June,  1871,  he  saw  her  for  about  the  first  time  after  his 
marriage.  That  she  threw  herself  in  his  way  as  much  as 
she  could,  and  that  on  one  occasion  he  committed  adultery 
with  her.  That  his  wife  discovered  the  fact  from  *a  let- 
ter she  found  written  by  the  young  woman  to  the  peti- 
tioner, and  that  she  forgave  hin^  on  his  promising  not  to 
see  her  any  more,  which  promise  he  kept,  It  was  urged  on 
behalf  of  the  petitioner  that  the  court  should  exercise  its 
discretion  in  his  favor  on  the  grounds  that  the  act  was 
isolated,  and  that  it  had  been  condoned  by  the  respondent, 
and  that  it  in  no  way  conduced  to  her  guilt. 

The  instances  in  which  the  court  has  pronounced  a  decree 
for  dissolution  of  a  marriage,  notwithstanding  the  adultery 
of  the  petitioner,  are  very  rare.  I  am  only  aware  of  two 
cases,  that  of  Joseph  v.  Joseph  ('),  where  the  petitioner  had 
committed  what  may  be  called  innocent  adultery,  by  marry- 
ing again  in  the  mistaken  belief  that  his  wife  was  dead  ; 
and  the  case  of  Coleman  v.  Coleman  (*),  where  it  appeared 
to  the  court  that  the  petioner  had  been  compelled  by  her 
husband  to  prostitute  herself.  In  Morgan  v.  Farter  {*), 
Lord  Penzance,  after  referring  to  those  decisions  *as  [240 
illustrating  two  classes  of  cases  in  which  the  discretion  of 
the  court  may  be  fitly  exercised  in  favor  of  a  petitioner  adds, 
''It .may  also  well  be  that  an  act  of  adultery  committed  by 
a  petitioner  to  the  knowledge  of  the  respondent,  and  by  him 
or  her  long  since  pardoned  and  condoned,  ought  not  to  pre- 
clude the  petitioner  from  all  remedy  for  the  subsequent 
adultery  of  the  respondent.  This  was  much  discussed  in  the 
Ecclesiastical  Court  in  the  case  of  Anichini'v.  Anichini  (*), 
and  it  was  pointed  out  that  upon  a  contrary  view,  a  sort 
of  license  to  commit  adultery  without  punishment  would  be 
set  up  on  one  side  by  guilt  on  the  other,  however  distant  in 
point  of  time,  or  however  completely  forgiven  and  condoned. 
There  appears  to  me  to  be  great  force  in  the  observations  of 
the  learned  judge  in  that  case,  and  on  a  proper  occasion  it 

(»)  84  L.  J.,  (P.  M.  &  A.),  96.  («)  Law  Rep.,  1  P.  <fe  M.,  646. 

O  Law  Rep.,  1  P.  &  M.,  81.  (*)  2  Curt.,  210. 
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will  be  verj^  fit  to  consider  whether  his  views  ought  not  to 
be  adopted  in  applying  the  discretion  vested  in  this  court  by 
20  &  21  Vict.  c.  85,  s.  31."  While  the  views  of  the  very 
learned  judge  who  decided  Anichini  v.  AnicMni  C)  must 
always  be  entitled  to  the  highest  respect,  it  is  to  be  oDserved 
that  this  court,  in  suits  for  dissolution  of  marriaffe,  is  not 
bound  to  act  on  the  principles  on  which  the  ecclesiastical 
courts  formerly  acted,  such  suits  being  expressly  excluded 
from  the  operation  of  20  &  21  Vict.  c.  85,  s.  22.  On  the 
other  hand  I  am  bound  as  far  as  possible  to  preserve  uni- 
formity in  the  decision  of  this  court,  and  to  apply  the  prin- 
ciples my  predecessors  have  established  in  the  exercise  of  the 
novel  jurisdiction  create  by  the  act  of  1857.  Thus  I  adopt 
the  reasoning  of  Lord  Penzance  in  the  case  already  cited  of 
Morgan  v.  Porter  {*).  In  that  case  he  says,  '*In  cases 
where  the  adultery  complained  of  has  no  special  circum- 
stances attending  it,  and  no  special  features  placing  it  in 
some  category  capable  of  distinct  statement  and  recognition, 
there  would,  I  think,  be  great  mischief  in  this  court  assum- 
ing to  itself  a  right  to  grant  or  withhold  a  divorce  upon  the 
mere  footing  of  the  petitioner's  adultery  being,  under  the 
whole  circumstances  of  such  case,  more  or  less  pardonable 
or  capable  of  excuse." 

The  special  circumstances  urged  in  this  case  in  mitigation 
of  the  petitioner's  guilt  are  that  the  act  of  adultery  was 
isolated,  and  that  it  had  been  condoned ;  but  in  the  case  of 
241]  Clarke  V.  Clarke  {*)  a  *single  act  of  adultery  com- 
mitted by  the  petitioner  after  his  wife  had  left  him,  as  he 
supposed  forever,  was  held  by  Lord  Penzance  to  be  a  suffi- 
cient ground  for  refusing  a  decree,  even  for  the  incestuous 
adultery  of  the  wife.  The  adultery  of  the  petitioner  in  that 
case  liad  not  been  condoned,  for  it  was  not  Known  to  the  re- 
spondent, but  for  the  same  reason  it  had  not  conduced  to 
her  guilt.  In  Ooode  v.  Hanson  (*)  the  court  refused  a  de- 
cree, although  the  adultery  of  the  petitioner  had  been  con- 
doned. Thus  it  has  been  decided  tnat  neither  the  fact  that 
the  act  of  adultery  was  isolated  nor  that  it  had  been  for- 
given will  constitute  such  special  circumstances  as  to  justify 
the  court  in  departing  from  that  which  must  be  taken  to  be 
its  rule,  not  to  grant  a  divorce  when  the  petitioner  also  has 
been  guilty  of  adultery.  I  will  not  take  upon  myself  to 
say  that  under  no  circumstances  will  those  facts,  when  com- 
bined, warrant  the  court  in  granting  relief  to  a  guilty 
petitioner,  but  I  can  see  nothing  in  this  case  which  snould 

(«)  2  Curt,  210.  (»)  34  L.  J.  (P.  M.  4  A.),  94.  • 

(«)  Law  Rep.,  1  P.  <&  ^.,  646.  (*)  80  L.  J.  (P.  M.  A  A.),  105. 
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lead  me  to  make  this  petitioner  an  exception  to  the  rule. 
His  wife  belonged  to  a  profession  in  which  she  was  exposed 
to  great  temptations ;  within  eighteen  months  of  his  mar- 
riage he  was  unfaithful  to  her,  and  I  cannot  think  that  his 
conduct  was  the  more  venial  because  adultery  was  com- 
mitted with  his  former  mistress.  Though  the  respondent 
forgave  him,  it  appears  in  the  highest  degree  probaole  that 
his  conduct  tended  to  weaken  her  sense  of  the  obligation  of 
the  marriage  contract,  and  so  conduced  to  her  guilt.  If  I 
were  to  yield  to  the  arguments  addressed  to  me  m  this  case 
in  extenuation  of  the  petitioner's  behavior  I  should  give 
rise  to  the  mischief  of  which  Lord  Penzance  expressed  his 
fear  in  Morgan  v.  Porter  i^).  I  should  be  acting  on  the 
loose  and  unfettered  discretion  which  he  properly  de- 
nounces, and  not  upon  any  definite  principle  which  would 
serve  as  a  guide  in  other  cases.  Finding,  therefore,  that  the 
petitioner  has  been  guilty  of  adultery,  and  seeing  no  special 
circumstances  on  wnich  I  can  base  a  decision  that  he  has 
become  rectus  in  curia^  I  come  to  the  conclusion  that  this 
is  a  case  in  which  I  am  not  bound  to  grant  a  decree,  and  I 
must  decline  to  do  so. 

Petition  dismissed. 

Attorney  for  petitioner :  E,  Doyle. 

Proctor  for  co-respondents  :  H.  O.  Stokes. 

0)  Law  Rep.,  1  P.  A  M.,  644. 


[Law  Reports,  8  Probate  and  Divorce,  242.] 
May  25,  1876. 
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Will — AUsration— Memorandum  at  the  Foot  or  End—  1  Vict.  e.  26,  «.  21. 

The  testator  in  the  beginning  of  his  will  disposed  of  certain  leasehold  houses  in 
trust  for  the  benefit  of  his  children.  The  words  of  the  description  of  one  of  such 
houses  were  struck  through  by  a  pen,  and  the  deceased's  signature,  but  not  those  of 
the  witnesses,  was  placed  near  such  alteration.  At  the  end  of  the  will  a  clause  was 
interlined,  by  which  te;«tator  bequeathed  the  same  hou^e  to  his  trustees  for  the  solo 
benefit  of  his  wife.  Under  the  signatures  of  the  deceased  and  the  witnesses  at  the 
termination  of  the  will  a  memorandum  was  added  to  the  effect  that  the  above  words 
were  struck  out  for  the  benefit  of  testator's  wife.  This  memorandum  was  signed  by 
the  deceased  and  attested  by  the  witnesses : 

Held,  that  the  memorandum  referred  to  both  alterations,  the  obliteration  and  in- 
terlineation, and  that  the  will  so  altered  should  be  admitted  to  probate. 

Thomas  Wright  Gardner  Treeby,  of  Westbourne  Ter- 
race Villa,  Paddington,  ffentleman,  died  on  the  8th  of  Decem- 
ber, 1874.  In  1856  a  will  was  prepared,  by  his  instructions, 
in  the  office  of  Messrs.  Bicknell  &  Bicknell,  Edgware  Road, 
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and  a  copy  thereof  was  forwarded  to  him  for  his  perusal. 
The  testator  never  returned  such  draft  copy  for  engrossment, 
but  on  the  3d  of  November,  1861,  executed  the  same  in  the 
presence  of  two  witnesses.  Bv  the  will  he  bequeathed  nine- 
teen leasehold  houses,  which  he  described,  and  other  lease- 
hold property,  and  the  residue  of  his  real  and  personal 
estate,  to  trustees  for  the  benefit  of  his  children,  and  he  ap- 
pointed his  brother,  John  Wright  Treeby,  and  his  brother- 
in-law,  William  Gutteridge,  executors  and  trustees.  After 
the  death  of  the  testator,  it  was  found  that  the  description 
of  one  of  the  nineteen  houses,  No.  1  Westboume  Terrace 
Villas,  and  the  coach-house  and  stable  adjoining  thereto, 
which  had* been  written  on  the  second  page  of  the  will,  was 
struck  through  with  a  pen,  and  the  testator  had  written  his 
name  above  such  alteration,  and  that  on  the  last  page  of  the 
will,  just  before  the  final  clause,  there  had  been  interlined 
the  words,  '*!  bequeath  to  my  trustees  No.  1  Westbourne 
Terrace  Villas,  with  coach-house  and  stables,  for  the  sole 
benefit  of  my  dear  wife."  After  the  signatures  of  the  de- 
ceased and  of  the  witnesses,  appeared  the  words,  "/ti  No,  2 
>age^  No.  1  Westbourne  Terrace^  is  struck  out  for  the 
enefit  of  my  dear  wife.^  This  memorandum  was  signed 
243]  *by  the  testator,  and  attested  by  two  witnesses.  The 
onl^  attesting  witness  to  be  found  deposed  to  the  due  execu- 
tion of  the  will  and  memorandum,  but  could  not  speak  to 
the  actual  stat^  of  the  will  at  the  time  of  such  execution. 

April  20.  Searle  moved  for  probate  of  the  will,  as  altered 
by  the  obliteration  of  the  words  in  the  second  and  the  in- 
terlineation of  the  words  in  the  last  page.  By  1  Vict.  c.  26, 
s.  21,  a  will  with  the  alteration,  as  part  thereof,  shall  be 
deemed  to  be  dulj^  executed  if  the  signature  of  the  testator 
and  the  subscription  of  the  witnesses  be  made  at  the  foot,  or 
end  of,  or  opposite  to,  a  memorandum  referring  to  such  al- 
teration, and  written  at  the  end  or  some  other  part  of  the 
will.  In  this  case  the  memorandum  refers  to  both  the  ob- 
literation and  interlineation  before  mentioned. 

Cur.  adv.  vuU. 
May  25.  Sir  J.  Hannen^  :  In  this  case  the  testator,  hav- 
ing by  his  will  disposed  of  various  properties,  including  a 
house  described  as  No.  1  Westbourne  Terrace  Villas,  and 
the  coach-house  and  stables  adjoining  thereto,  and  having 
duly  executed  the  same,  afterwards  re  executed  it,  adding 
these  words,  "In  No.  2  page,  No.  1  Westbourne  Terrace, 
is  struck  out  for  the  benefit  of  my  dear  wife."  I  was  asked 
to  allow  the  altei-ation  which  appears  on  {he  face  of  the 
will,  on  page  2,  i.e.,  the  striking  out  of  the  words  ''No.  1 
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Westboume  Terrace  Villas,  and  the  coach-house  and  stable 
adjoining,"  and  also  to  allow  certain  words  interlined  in 
the  last  sheet,  "I  bequeath  to  my  trustees  No.  1  West- 
bourne  Terrace  Villas,  with  coach-hosue  and  stables,  for  the 
sole  benefit  of  my  dear  wife,"  to  be  included  in  the  probate. 
I  am  of  opinion  that  these  words  are  entitled  to  be  admitted 
to  proof.  The  reference  in  the  memoi-andum,  which  there 
is  no  doubt  was  duly  executed,  to  the  house  No.  1  West- 
bourne  Terrace  Villas,  coupled  with  the  words. that  the 
paragjraph  had  been  struck  out  for  the  benefit  of  testator's 
wife,  is  a  sufficient  reference  to  the  clause  inserted  in^the  last 
sheet,  and  as,  from  the  intrinsic  evidence,  it  may  be  fairly 
inferred  that  the  words  of  the  clause  were  on  the  paper  be- 
fore the  memorandum  was  executed,  I  admit  it  to  probate. 

Attorneys :  Bowker^  Peake  &  Bird, 


See  1  Redfield  on  WIUb  (4tli  ed.), 
titles  *'  Revocation,"  *  'Republication." 

The  intention  of  a  testator  to  cancel 
or  revoke  a  clause  in  his  will,  however 
strongly  declared,  is  of  no  consequence 
unless  it  be  carried  out  by  some  act 
amounting  in  judgment  of  law,  to  an 
actual  cancellation  or  revocation : 
Cla/rk  V.  i^Uh,  84  Barb.,  140. 

A  testator  having  an  onlj  son,  James 
W.  Smith,  devised  certain  real  estate 
to  his  *'  son  James  W.  Smith."  After 
the  execution  of  the  will  he,  with  a 
pen,  erased  from  the  clauses  of  the 
will  containing  the  devises,  the  name 
"James  W.  Smith," leaving  the  word 
' '  son  "  uncancelled.  Held  that  neither 
the  will,  nor  the  devises  to  James  W. 
Smith,  were  revoked  by  the  erasures : 
Clark  V.  Qmith,  84  Barb.,  140. 

After  the  execution  and  attestation 
of  a  codicil  to  a  will,  it  was  suggested 
that  it  did  not  express  the  wishes  of 
the  testator.  By  questioning  him  on 
the  subject,  it  was  ascertained  that  the 
codicil,  as  executed  and  attested,  did 
not  conform  to  testator's  wishes  in  two 
material  particulars.  By  erasure  and 
interlineation,  the  codicil  was  changed 
in  these  particulars,. and  a  note  thereof 
made  beio\y  the  signature  of  the  tes- 
tator, which  note  was  signed  by  the 
witnesses  to  the  codicil,  but  not  by  the 
testator,  either  ii^  person  or  bv-  another 
by  his  direction  :  Held  that  the  codicil 
was  not  executed  according  to  law  : 
Ragan  v.  Ragan,  83  Geo.  (Sup.),  106 ; 
Matter  of  Qoods  of  Parr,  Searle  & 
Smith's    Prob.    and  Div.   Rep.,   146; 

13  Ei^G.  Rep. 


Charles  v.  Mub&r,  78  Penn.  Stat.  R., 
448 ;  see  Goods  of  Horrford,  12  Eng. 
Rep.,  672. 

After  the  execution  of  a  will,  the 
testator  caused  certain  words  to  be 
erased  and  others  to  be  substituted, 
but  did  not  execute  the  alterations  as 
.required  by  statute.  The  court  re- 
jected the  words  substituted,  restored 
the  words  obliterated  and  decreed  for 
the  will  as  it  stood  when  executed. 

8emble.  A  total  erasure  or  oblitera- 
tion not  executed  or  attested  as  the 
statute  requires,  where  no  other  words 
are  substituted,  does  not  affect  a  revo- 
cation of  the  words  obliterated  or 
erased,  unless  proof  cannot  be  given  of 
what  those  words  were :  White  v. 
Grier,  Mil  ward,  602  ;  Goods  ofRippen, 
2  Curt.,  832;  Goods  of  Ibbetson,  Id., 
837 ;  Goods  of  Brooke,  Id.,  843 ;  Brooke 
V.  Kent,  3  Moore,  P.  C,  834 ;  Burten- 
shaw  V.  Gilbert,  Cowp.,  52 ;  Charles  v. 
BPuber,  78  Penn.  St.  Rep.,  448. 

A  wiU  was  properly  executed  and 
attested  in  May,  1871.  In  Au^t,  1871, 
the  testator  undertook  to  make  certain 
alterations  in  his  will  by  means  of 
erasures  and  interlineations,  the  eras- 
ures being  made  by  driEiwing  a  pen 
through  certain  words  and  clauses, 
and  tne  interlineations  by  inserting 
certain  words,  figures  and  clauses  be- 
tween or  in  the  Hues,  in  the  handwrit- 
ing of  the  testator.  They  were  so 
made  that  there  was  no  difficulty  in 
reading  the  will  as  it  was  originally 
written.  Below  the  attestation  of  the 
original    will     was     written:    "The 
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erasures  and  interlineations  made  by 
William  A.  Penniman  this  the  2l8t  daj 
of  August,  1871.  and  witnessed  by 
J.  K.  Sidle  and  H.  G.  Sidle. 

J.  K.  Sidle. 
H.  G.  Sidle." 

The  testimony  of  the  Sidles  went 
to  show  that  they  were  requested  to 
witness  the  erasures  and  interlineations 
only ;  and  further,  that  they  were  not 
made  aware  of  what,  or  when  such 
erasures  and  interlineations  were.  Held 
that  the  erasures,  interlineations  and 
additions  were  not  valid  as  alterations 
thereof.  Held  also  that  the  will  was 
entitled  to  probate  as  originally  writ- 
ten :  Matter  of  Penniman's  Will,  20 
Minn.,  245;  Pringle  v.  McPherion,  2 
Brevard,  S.  C,  279,  289-291 ;  Doane  v. 
Hadlock,  42  Maine,  72;  Jackstm  v.  Hal- 
loioay,  7  Johns.,  395  ;  Wheeler  v.  Bent, 
7  Pick.,  61 ;  Smith  v.  Fenner,  1  Galli- 
son,  170 ;  Bethell  v.  Moore,  2  Dev.  & 
Battel  (Law),  311 ;  Goods  of  AppUtree, 
1  Hagg. ,  143 ;  Goodright  v.  Glazier,  4 
Bur.,  2512  ;  Winstn-  v.  Pratt,  2  Bro.  & 
Bing..  652. 

An  intending  testator  held  a  pen  in 
his  hand  and  put  it  to  his  name— al-  , 
ready  written  i)ut  not  in  his  presence— 
or  placed  it  on  a  mark  made  on  a  will 
prepared  for  him  by  a  solicitor  ;  but  no 
proof  could  be  given  whether  any  ink 
was  in  the  pen  or  any  visible  trace 
made  when  he  so  held  the  pen  ;  Held, 
though  the  will  was  properly  attested, 
that  the  court  could  not  presume  a 
due  execution :  Kevil  v.  Lynch,  Irish 
Law  Rep.,  8Eq.,  244. 

See  Matter  of  Bosanquefs  goods,  2 
Robertson's  Ecc.  Rep.,  577. 

A  testator  having  made  some  altera- 
tions in  a  duly  executed  will,  he  and 
the  attesting  witnesses  traced  their  for- 
mer signatures  with  a  dry  pen,  and  the 
attesting  witnesses  placed  their  initials 
in  the  margin  opposite  each  of  the  al- 
terations.    The    court  refused  to  re< 


gard  the  initials  in  the  margin  as  evi- 
dence that  the  alterations  had  been 
duly  executed  and  attested,  and  de- 
clined to  gta.ni  probate  of  the  will 
with  the  futerations  :  Matter  of  Gun- 
ningMm*s  goods,  Searle  &  Smith's  Prob. 
&Div.  Rep.,  132. 

Where  A.  meaning  to  make  a  new 
will,  and  having  the  draft  with  him 
for  that  purpose,  has  cancelled  the 
first  will — ^not  by  making  obliterations 
and  alterations  in  the  body  of  it,  but 
by  destroying  the  execution,  as  by  tear- 
ing off  his  name  and  seal,  and  then  dies 
suddenly  before  he  has  executed  the 
other  will,  he  dies  intestate. 

The  heir  finding  such  an  old  will 
cancelled,  and  the  draft  with  it,  is  not 
called  upon  in  the  absence  of  any  im- 
putation of  fraud,  to  account  for  the 
cancellation  of  the  old  will :  Doe  v. 
Cummings,  5  Upper  Can.  Q.  B.,  305. 

As  to  what  is  sufficient  evidence  that 
a  will  was  in  existence  at  the  death 
of  the  testator  and  that  it  was  subse- 
quently lost  or  destroyed,  see  Bessey  v. 
Bostwick,  13  Grant's  U.  C,  879,  S.  C, 
14  id.,  246. 

Where  a  testator  devised  certain  real 
estate  to  his  wife  in  lieu  of  dower,  but 
sequently,  through  a  third  person  con- 
veyed such  real  estate  to  her,  held,  the 
conveyance  waa  a  revocation  of  the  de- 
vise; Longhead  v.  Knott,  15  Grant's 
(U.  C.)  Chy.,  34. 

Where  a  vendor  of  land,  under  a 
contract,  devised  all  his  real  estate  to 
his  wife,  subsequently  paid  the  balance 
of  the  purchase  money  and  took  a 
deed  therefor:  Held  that  the  subse- 
quent acquisition  of  the  fee  was  not  a 
revocation,  and  that  the  widow  vras 
beneficially  entitled  to  the  lands  so 
purchased ;  but  that  the  legal  estate 
therein  had  passed  to  the  heirs  at  law  : 
8i7iclair  v.  Brovm,  17  Grant's  (U.  C.) 
Chy.,  833. 


[Law  Reports,  8  Probate  and  Divorce,  244.] 
May  26,  1875. 

244]  *I^  the  Goods  of  Stewart. 

WtU^Epecutor  according  to  the  Tenor  of  the  WUl-^20  <fc  21  Vict,  c,  77,  «.  78. 

Testatrix,   by  her  will,  appointed  her  daughter,  who  is  under  aee,  sole  executor 
and  universal  intromitter  with  her  movable  means  and  estate,  ana  certain  persons 
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trustees  for  the  daughter  until  she  is  of  Wal  age.  In  a  subsequent  part  of  the  will 
she  directed  the  trustees,  in  case  her  daughter  died  before  coming  of  age,  to  divide 
tJie  residue  of  her  property  in  a  particidar  way.  The  court  refused  to  grant  probate 
of  the  will  to  the  trustees  as  executors  according  to  the  tenor  thereof,  but  ordered 
that  administration  with  the  will  annexed  should  issue  to  them  under  the  73d  section 
of  the  Probate  Act,  by  reason  that  the  testatrix  had  not  appointed  by  her  will  an  ex- 
ecutor competent  to  take  probate  thereof. 

Isabella  (Mowatt)  Stewart,  widow,  died  on  the  14th 
of  February,  1875,  having  duly  executed  a  will  bearing  date 
the  7th  of  February,  1875,  to  the  following  eflEect :  "  1,  Isa- 
bella (Mowatt)  Stewart,  residing  in  No.  9  Albert  Terrace, 
North  Shields,  being  desirous  oi  settling  the  succession  to 
my  means  and  estate  so  as  to  prevent  disputes  after  my  de- 
cease, do  therefore  give,  grant,  assign,  dispone,  devise, 
legate,  and  bequeath  to  and  in  favor  of  Maggie  Wight  Stew- 
art, my  daughter,  residing  in  North  Shields,  and  her  heirs 
and  assigns,  heritably  and  irredeemably,  all  and  sundry 
lands  and  tenements,  heritages,  goods,  gear,  debts,  and  sums 
of  money,  and  in  general  the  whole  estate,  heritable  and 
movable,  real  and  personal,  which  shall  be  belonging  and 
owing  to  me  at  my  decease,  together  with  the  whole  rents, 
interests,  dividends,  profits,  and  produce  thereof,  and  the 
writings,  title  deeds,  vouchers,  and  the  instructions  thereof. 
And  I  hereby  nominate  and  appoint  the  said  Maggie  Wight 
Stewart  to  be  my  sole  executor  and  universal  mfromitter 
with  my.jnovable  means  and  estate.  But  these  presents 
are  granted  and  shall  be  accepted  by  the  said  Maggie  Wight 
Stewart,  and  the  aforesaid  lands  and  other  heritages  hereby 
conveyed  are  disponed  with  and  under  the  burden  of  the 
payment  of  my  whole  just  and  lawful  debts,  and  sick-bed 
and  funeral  charges,  and  of  the  payment  of  the  following 
legacies,  viz.  (none).  And  I  reserve  my  own  life-rent,  use, 
and  enjoyment  of  the  premises,  and  full  power  and  au- 
thority to  me  at  any  time  of  my  life,  and  even  on  death-bed, 
to  cancel  or  alter  these  presents  at  pleasure.  And  I  dis- 
pense with  delivery  hereof,  and  I  consent  to  registration  for 
^preservation.  I  also  appoint  the  Reverend  David  [245 
Tasker,  minister  of  the  Scotch  Church,  North  Shields ; 
Adam  Traill,  schoolmaster,  Scotch  Church  Schools ;  and 
Thomas  Foster,  carver  and  gilder.  No.  9  Albert  Terrace, 
North  Shields,  as  trustees  for  Maggie  Wight  Stewart  till  she 
is  of  legal  age."  Below  was  a  writing  duly  executed,  and 
dated  Febniary  the  9th,  1875,  as  follows:  '' Should  the 
above  Maggie  Wight  Stewart  die  before  coming  of  age,  I 
then  bequeath  to  the  Ingham  Infirmary,  South  Shields,  the 
dwelling-house,  9  Albert  Terrace,  North  Shields,  or  its  value, 
if  sold  by  the  trustees.     Of  the  money  remaimng,  I  be- 
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queatb,  &c.  The  remainder,  with  jewelry  and  other  goods 
(if  any)  to  be  left  in  the  hands  of  the  trustees,  to  be  divided 
by  them,  as  they  think  fit,  among  the  educational  and  chari- 
table institutions  of  the  town  and  vicinity."  Maggie  Wight 
Stewart  was  born  the  6th  of  December,  1866,  and  no  guar- 
dian had  been  appointed  for  her,  either  by  her  father,  who 
died  on  the  1st  of  January,  1871,  or  by  the  Court  of  Chan- 
cery. Her  next  of  kin  are  two  aunts,  residing  and  settled 
in  Australia ;  and  a  paternal  uncle,  who  went  abroad  some 
years  ago,  and  had  not  since  been  heard  of. 

May  4.  Bayford  moved  the  court  to  grant  probate  of 
these  papers  to  the  trustees,  as  being,  under  the  circum- 
stances, executors  according  to  the  tenor  thereof ;  or,  if  it 
could  not  do  that,  to  grant  administration  with  the  papers 
annexed  to  them  under  the  73d  section  of  the  Probate  Act, 
without  citing  the  next  of  kin  of  the  minor,  limited  until 
the  minor  was  of  age,  and  for  her  use  and  benefit.  He  re- 
ferred to  Wentworth' s  Office  of  Executor  (ed.  1829),  p.  20 ; 
38  Geo.  3,  c.  87,  s.  6 ;  OrarU  v.  Leslie  (*). 

Cur.  adv,  melt. 

May  25.  Sir  J.  Hannen  :  This  is  a  case  in  which  a 
testatrix,  by  her  will,  drawn  up  by  a  person  unacquainted 
with  the  forms  of  English  law,  left  to  her  daughter  her 
whole  property,  and  appointed  her  sole  executor  and  uni- 
vei'sal  intromitter  with  her  movable  means  and  estate,  and 
certain  persons  trustees  for  her  daughter  until  she  is  of  legal 
age,  witn  a  proviso  in  a  subsequent  document  that  in  case 
the  daughter  died  before  coming  of  age,  the  trustees  should 
dispose  of  the  property  in  a  particular  way.  I  was  asked 
246]  *to  allow  probate  of  the  will  and  codicU  to  issue  to 
the  trustees  as  executors  according  to  the  tenor  thereof,  but 
I  cannot  do  that.  There  is  nothing  in  the  fact  that  the 
daughter  was  under  age  to  enable  me  to  draw  a  conclusion 
that  the  testatrix  intended  these  persons  to  act  in  anjr  other 
capacity  than  as  trustees.  As,  however,  the  testatrix  has 
not  appointed,  by  her  will,  anv  executor  willing  and  com- 

f  stent  to  act,  and  the  next  of  kin  are  in  Australia,  I  think 
may  properljr  grant  to  the  trustees,  under  20  &  21  Vict. 
c.  77,  s.  73,  administration  with  the  wUl  and  codicil  annexed 
for  the  use  and  benefit  of  the  daughter,  and  limited  until 
she  comes  of  age. 
Attorneys  :  Stibbard  <&  Cronshey. 

(»)  8  Phillim.,  116. 


Vol.  m.]  xxxvmvicT.  469 

Fischer  Yi  Pophaxn.  1875 
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May  25,  1875. 

Fischer  and  Others  v.  Popham  ;  Brettell  and  Others 
•  intervening. 

CodicU — Execution — Acknotoledffmmt  of  Signature. 

Where  there  is  no  formal  attestation  clause  to  a  testamentary  paper,  and  no 
affirmative  evidence  that  at  the  time  of  execution  the  deceased's  name  was  on  the 
paper,  the  mere  production  of  it  to  witnesses  with  a  request  that  they  will  sign  it  as 
a  paper,  is  not  in  itself  sufficient  to  justify  the  court  in  drawing  the  mference  that  it 
was  already  signed  by  the  deceased. 

The  plaintiffs  propounded  as  executors  the  last  will  and 
testament,  with  two  codicils  thereto,  of  Elizabeth  Hogg,  of 
Clewer  Hill  House,  Windsor,  widow,  who  died  on  the  20th 
of  April,  1874,  the  said  will  bearing  date  the  20th  of  Janu- 
ary, 1869,  the  first  codicil  the  6th  of  September,  1871,  and 
the  second  codicil  the  28th  of  May,  1873.  On  the  death  of 
the  deceased  it  was  found  that  the  signatures  of  the  de- 
ceased at  the  foot  of  the  first,  third,  and  last  sheets  of  the 
will  had  been  struck  through  with  a  pen,  and  a  memoran- 
dum in  her  handwriting  added  on.  the  last  sheet,  to  the  fol- 
lowing effect:  "I,  Elizabeth  Hogg,  declare  this  will  to  be 
null  and  void,  Clewer  Hill  House,  May  28th,  1873."  Below 
this  and  at  the  bottom  of  the  sheet,  were  the  words  "  [Turn 
over],"  and  on  the  back  was  written  the  second  codicil.  The 
first  codicil  was  written  on  a  separate  paper.  The  signature 
of  the  deceased  at  the  end  of  each  sheet  of  this  codicil  had 
been  crossed  out,  and  a  memorandum  was  ^written  [247 
under  the  last,  ''This  will  is  null  and  void,  Elizabeth  Hogg." 
Neither  this  memorandum  nor  that  at  the  end  of  the  will 
was  attested.  The  second  codicil  was  to  the  following 
effect:  "I  particularly  desire,  in  case  I  die  before  making 
another  will,  that  my  child  pay  out  of  her  property  £1,000 
to  my  nephew,  Henry  Champerate  Crespin,  atlso  in  trust 
for  his  cnildren  £1,000;  to  my  nephew,  A.  A.  Crespin, 
£1,000.  Also  in  trust  for  herself  or  children  £1,000  to  my 
niece,  Julia  Maria  Titren.  These  sums  to  be  paid  within  six 
months,  free  of  all  legacy  duty.  To  Gertrude  Christie,  my 
niece,  one  thousand  pounds.  Elizabeth  Hogg,  witness  my 
hand  this  twenty-eighth  of  May,  one  thousand  eight  hun- 
dred and  seiaenty-mree,  George  Butler,  Caroline  Checks- 
field"  (the  words  in  italics  were  written  at  the  side  of  the 
names  of  the  witnesses).     Mrs.  Popham,  the  daughter  of 
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the  deceased,  pleaded  that  the  will  and  first  codicil  were  re- 
voked by  the  second  codicil,  which  she  propounded  as  the 
only  testamentary  paper  of  the  deceased.  Fanny  Brettell  and 
Louisa  Percival,  legatees  under  the  will,  as  interveners  in 
the  suit,  pleaded  that  the  second  codicil  was  not  duly  exe- 
cuted in  accordance  with  the  provisions  of  the  statute  1  Vict, 
c.  26,  and  they  propounded  the  will  and  first  codicil.  The 
case  was  heard  Defore  Sir  J.  Hannen,  without  a  jury. 

The  attesting  witnesses  to  the  second  codicil,  George  But- 
ler and  Caroline  Checksfield,  were  examined.  The  former 
said,  "My  mistress,  Mrs.  Hogg,  called  me  into  the  servant's 
hall  to  sign  a  paper.  She  asked  me  to  do  so.  She  did  not 
sign  it  in  my  presence.  I  cannot  positively  saj^  whether  I 
saw  her  signature  when  I  signed.  There  was  writing  on  the 
paper.  It  was  doubled  back  "  (the  witness  showed  now  this 
was  done  cornerwise,  so  as  to  leave  open  part  of  the  writing 
and  the  signature  of  the  deceased^.  On  cross-examination  he 
said,  "Mrs.  Hogg  and  Caroline  Cnecksfield  were  in  the  room 
before  I  went  in.  The  comer  of  the  paper  was  folded  back 
three  or  four  inches.  Mrs.  Hogg  told  us  where  to  sign.  I 
did  not  know  what  I  had  sign^.  She  only  asked  me  to 
sim  a  paper.  Those  were  the  only  words  she  used.  The 
whole  aflfair  only  lasted  about  two  minutes.  There  was  no 
conversation  of  any  kind.  The  word  signature  was  never 
used.  She  only  said,  'Will  you  put  your  name  to  this 
248]  paper  V  She  said  to  both  of  *us.  Mrs.  Hogg  had 
arranged  the  paper  before  I  got  into  the  room.  I  cannot 
swear  whether  deceased's  signature  was  there." 

Caroline  Checksfield  deposed:  ''I  recollect  signing  a 
paper  for  Mrs.  Hogg  in  the  servant's  hall.  She  came  mto 
the  hall,  bringing  with  her  an  inkstand,  a  pen,  and  a  paper 
document.  Sne  asked  me  if  I  would  put  my  name  to  a 
paper.  George  Butler  was  present  at  the  time.  She  put  the 
paper  on  the  table.  I  saw  writing,  but  cannot  tell  what  it 
was.  I  put  my  name  on  the  paper  after  George  Butler. 
The  paper  was  folded  back.  I  cannot  say  for  sure  that  I 
saw  the  name  of  Mrs.  Hogg  on  the  paper.  I  do  not  think 
the  words,  Witness  my  hand,  &c.,  were  there  then.  I  be- 
lieve the  signature  Elizabeth  Hogg  was  there.  I  was  not 
sure  what  the  paper  was.  She  said,  '  Will  you  come  and 
sign  this  paper  V  She  did  not  say  that  two  witnesses  were 
necessary.  She  called  in  Butler  and  myself  both  at  once. 
I  signed  hurriedly,  and  without  noticing  what  was  on  the 
'i)aper.  Mrs.  Hogg  was  rather  hasty  in  temper.  I  did  after- 
wards say  to  some  one,  that  I  did  wish  I  knew  what  I  had 
been  doing." 
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April  23.  Dr.  Spinks^  Q.C.,  and  Dr.  Tristram^  for  the 
executors. 

Dr.  Deane,  Q.C.,  and  Searle^  for  Mrs.  Popham*' 

Inderwick^  Q.C.,  and  Bayford^  for  Mrs.  Erettell  and  Mrs. 
Percival. 
.  R.  A,  Pritchard  for  H.  C.  Crispin. 

H,  It.  Hodeon  for  A.  A.  Crispin. 

On  the  question  of  the  due  execution  of  the  second  codicil 
the  cases  referred  to  were  Ilott  v.  Oeng€{')y  Pearson  v. 
Pearson  ('),  InglesaTd  v.  IngUsarU  ("). 

.   Cur,  adv.  miU. 

May  26.  Sir  J.  Hannen  :  The  testatrix,  on  the  20th  of 
January,  1869,  executed  a  will  which  had  been  prepared  by 
her  solicitor,  and  the  same  was  duly  attested  by  the  solicitor 
and  his  clerk.  On  the  6th  of  September,  1871,  she  executed 
a  codicil,  also  prepared  by  the  solicitor  and  attested  by  him 
and  his  clerk.  On  the  28th  of  May,  1873,  the  deceased  re- 
quested two  of  her  servants  to  sign  a  paper  for  her,  and 
pointed  out  where  they  *were  to  sign.  Botn  the  wit-  [249 
nesses  agree  that  the  deceased  did  not  write  anything  in 
their  presence,  and  that  she  did  not  say  that  it  was  her  will, 
or  that  it  was  her  signature,  or  anvtmng  about  witnessing 
her  will  or  her  signature.  Both  thd  witnesses  also  agree 
that  there  was  some  writing  on  the  paper,  and  that  it  was  to 
some  extent  folded,  but  they  did  not  enable  the  court  to 
jud^e  to  what  extent  or  with  what  effect  as  to  observing  any 
writing  on  the  paper.  The  witnesses  further  say,  the  one 
(George  Butler), — "I  cannot  swear  whether  the  signature 
was  there ;"  the  other  (Caroline  Checksfield),  ''I  cannot  say 
for  sure  that  I  saw  the  name  of  Mrs.  Hogg  on  the  paper  when 
I  signed."  This  latter  witness,  on  cross-examination,  said : 
''  I  believe  that  the  signature  of  Elizabeth  Hogg  was  there ;" 
but  added,  '*!  could  not  feel  quite  sure  about  it,  I  should 
not  like  to  swear."  She  also  said,  ''There  was  not  so  much 
to  be  seen  as  now.  I  do  not  think  the  words  '  witness  my 
hand'  were  there  then."  The  paper  which  these  witnesses 
signed  is  written  on  the  blank  sheet  of  the  will  of  the  20th 
of  January,  1869.  The  signature  of  the  testatrix  to  that 
will  had  been  crossed  through  with  a  pen,  and  beneath  it  is 
written  bjr  the  testatrix:  "1,  Elizabetn  Hogg,  declare  this 
will  to  be*  null  and  void.  Clewer  Hill  House,  May  28th, 
1873."  At  the  bottom  of  the  page,  in  the  left-hand  comer, 
are  written  between  brackets  "[turn  over]."  The  codicil 
signed   by   the  witnesses  has  not  a  complete  attestation 

(»)  4  Moo.  P.  C,  266.  («)  Law  Rep.,  2  P.  «k  M.,  461. 

(»)  Law  Rep.,  3  P.  A  M.,  172. 
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clause,  but  only  the  words,  ^*  Witness  my  hand  this  twenty- 
eighth  of  Mav,  one  thousand  eight  hundred  and  seventy- 
three."  In  tnese  circumstances  tne  question  arises  whether 
the  evidence  is  sufficient  that  the  signature  of  the  testatrix 
was  acknowledged  by  her  in  the  presence  of  the  wittiesses. 
I  am  obliged  to  hold  that  it  is  not.  The  case  only  differs 
from  Ilott  V.  Oenge  (*)  in  this,  that  it  does  not  appear  affirm- 
atively that,  if  Mrs.  Hogg's  signature  was  on  the  paper 
when  the  witnesses  signed,  it  was  so  folded  that  they  cQuld 
not  see  it ;  but  there  is  an  absence  of  proof  that  it  was  there, 
and  the  mere  production  of  a  paper  with  the  request  that 
the  witnesses  will  sign  it  is  not  in  itself  sufficient  to  justify 
the  court  in  drawing  the  inference  that  it  was  already  signed 
by  the  deceased.  Tnere  is  no  formal  attestation  clause  from 
250]  which  it  could  be  inferred  that  the  testatrix  knew  *the 
necessary  formalities,  and  therefore  observed  them.  On  the 
other  hand,  the  mode  in  which  the  testatrix  dealt  with  the 
will  shows  that  she  was  ignorant  on  the  subject,  and,  fur- 
ther, not  only  does  the  witness,  Caroline  Checksfield,  say 
that  she  thinks  that  there  was  not  so  much  written  on  the 
paper  when  she  signed  it  as  there  is  now,  but,  on  inspecting 
the  document,  there  appears  strong  reason  to  believe  that  at 
least  the  words  one  tnousand  eight  hundred  and  seventy- 
three  have  been  written  in  after  the  witnesses  signed,  thus 
raising  a  suspicion  that  the  testatrix  to  that  extent  com- 
pleted the  document  after  the  witnesses  had  written  their 
names.  She  may  have  also  added  her  signature.  I  there- 
fore pronounce  against  the  document  of  the  28th  of  May, 
1873,  and  as  the  will  and  the  codicil  of  the  6th  of  Septem- 
ber, 1871,  have  not  been  effectually  revoked,  I  must  pro- 
nounce in  their  favor. 

Attorney  for  plaintiffs :  H.  M.  Phillips. 

Attorneys  for  defendant,  Mrs.  Popham :  Meynell  &  Pern- 
berton. 

Attorney  for  Mrs.  Brettell  and  Mrs.  Percival :  F.  C.  I). 
Smythe. 

Attorneys  for  H.  C.  Crispin  :  Tippetts^  Son  &  Tickle. 

Attorney  for  A.  A.  Crispin :  E.  Lee. 

(1)  4  Moo.  P.  C,  26&  See  4  Eng.  Rep.,  680  note. 
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pLiEw  Reports,  8  Probate  and  Divorce,  260.] 
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In  the  Goods  of  Huirr. 

WiU — Prepared  for  another  Penon — Executed  by  Mieiake — Probate, 

The  deceased,  who  resided  with  her  sister,  prepared  two  wUls  for  their  respectiye 
execution.  The  legacies  in  each,  and  the  msposition  of  the  residue  were  almost 
identical,  and  in  either  case  a  life  interest  was  given  to  the  survivor  in  the  bulk 
of  her  sister's  property.  The  deceased,  in  mistake,  executed  the  will  prepared  for 
her  sister. 

The  court  Tiidd  that  the  deceased  did  not  know  and  approve  of  the  contents  of  the 
document  she  executed,  and  refused  probate  of  it. 

S4BAH  Hunt,  of  Heathrow,  Harmondsworth,  Middlesex, 
spinster,  died  on  the  7th  of  December,  1874.  For  some 
years  previous  to  her  death  she  had  lived  with  her  sister, 
Miss  Ann  Hunt,  at  Heathrow ;  and  at  the  close  of  the  year 
1873  the  sisters  agreed  to  make  their  respective  wills ;  the 
principal  object  tney  had  in  view  being  that  in  the  event  of 
the  death  of  either  of  them,  the  survivor  should  enjoy  their 
joint  propertjr  for  life.  Two  vdlls  were  *prepared  in  [251 
the  handwriting  of  Miss  Sarah  Hunt.  Tne  one  was  to  the 
following  effect :  ''The  last  will  and  testament  of  me,  Ann 
Hunt,  01,  &c.  I  give  to  my  sisters,  Mrs.  Dalton  and  Mrs. 
Comey,  each  £200.  -I  give  to  my  brothers,  Samuel  and 
Ebenezer,  each  £200 ;  and  to  each  of  their  children  £19  195. 
To  my  niece,  Sarah  Ann  Pewtress,  £200.  To  my  nephew 
Arthur  in  Australia,  £150 ;  and  to  my  nephews  James  and 
Edward,  each  £100.  To  Mr.  Spurgeon's  College,  the  Hav- 
erstock  Hill  Working  Orphan  School,  and  the  Aged  Pil- 
grims Society,  each  £19  195.  The  residue,  after  the  pay- 
ment of  m\r  debts  and  funeral  expenses,  I  leave  to  my  sister 
Sarah  for  her  life ;  at.  her  death  I  give  to  my  niece,  Sarah 
Ann  Pewtress,  in  addition  to  the  f  orementioned  legacy,  £100. 
To  my  nephew  Josiah,  £100.  The  remainder  to  oe  divided 
equally  between  my  nephews  and  nieces,  the  children  of  my 
brothers  Samuel  and  Ebenezer,  in  addition  to  the  foremen- 
tioned  legacies.  The  whole  of  the  legacies  to  be  paid  free  of 
duty.  I  give  to  mv  sister  Sarah  all  the  housenol^  furni- 
ture, plate,  books,  &c.,  which  I  now  hold  in  part  with  her. 
I  appoiht  my  brother  Samuel,  and  his  son  Frederick,  my 
executors,  and  give  to  them  £60  for  their  trouble  as  my 
executors.  Dated  2d  January,  1874."  The  other  was  iden- 
tical, except  that  a  legacy  of  £19  19^.  was  given  to  the 
Stockwell  Orphanage  instead  of  to  the  Haverstock  Hill 
13  Eng.  Rep.  60 
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Working  Orphan  School,  and  the  fnrniture  and  life  interest 
in  the  residue  to  the  sister  Ann.  After  the  death  of  Sarah 
Hunt,  the  two  wills  were  foand  together,  endorsed  *'  The 
wills  of  Sarah  and  Ann  Hunt,"  but  on  opening  them  it  was 
discovered  that  each  sister  had  executed  the  will  prepared 
for  the  other.  Most  of  the  persons  interested  in  an  intes- 
tacy consented  that  the  document  executed  by  the  deceased 
should  be  recognized  as  her  will,  and  probate  thereof  be 
granted  to  the  executors  named  in  it,  but  some  of  such  per- 
sons were  abroad,  and  could  not  be  communicated  with. 

Bayford  moved  for  probate  qf  the  document  as  the  will 
of  the  deceased :  If  the  court  would  grant  the  application,  the 
wishes  of  the  deceased  can  be  carrim  out,  because  a  court  of 
construction  would  receive  evidence  that  the  sister  called 
Sarah  in  the  paper  was  in  fact  named  Ann.  The  mere  fact  that 
252]  a  wrong  name  is  ^inserted  at  the  commencement  of  the 
will  will  not  vitiate  it.  [He  cited  an  Anonyinous  Case,  re- 
ferred to  in  11  Jur.,  p.  402 ;  In  the  Ooods  of  Clark  {') ;  In 
the  Goods  of  Cosser  Q.  ] 

Siif  J.  Hannbn  :  I  should  be  glad  to  give  effect  to  the 
intentions  of  the  testatrix,  by  granting  probate  of  this  in- 
strument, if  I  could,  but  I  must  not  allow  mvself  to  be  led 
away  from  what  appears  to  me  to  be  very  plain  ground  by 
such  a  desire.  No  doubt  there  has  been  an  unfortunate 
blunder.  The  lady  signed  as  her  will  something  which  in 
fact  was  not  her  will.  If  I  were  to  attempt  to  read  it  as  her 
will,  it  would  lead  to  a  variety  of  absurdities.  She  leaves 
to  her  sister  Sarah,  that  is  to  herself,  a  life  interest  in  a  por- 
tion of  her  property,  and  all  the  furniture,  plate,  &c.,  which 
she  holds  in  part  with  herself.  I  am  asked  to  treat  this  as 
a  misdescription.  If  by  accident  a  wrong  name  had  been 
introduced,  and  it  was  clear  what  person  was  intended,  the 
court  would  give  effect  to  the  instrument,  providing  the 
mistake  could  be  corrected.  But  it  would  be  contrary  to 
truth  in  this  case  if  I  acted  on  such  an  assumption.  If  I 
were  to  put  such  a  construction  upon  this  will,  I  should  be 
assuming,  in  order  to  do  substantial  justice,  what  every  one 
who  hears  me  would  know  is  contrary  to  the  fact.  And  no 
court  ought  to  base  its  judgment  on  something  wholly  arti- 
ficial, and  contrary  to  what  every  one  must  see  is  the  real 
state  of  the  circumstances.  It  is  enough  to  say  that  there 
has  been  an  unfortunate  blunder.  A  paper  has  been  signed 
as  the  lady's  will,  which,  as  it  happens,  if  treated  as  her 
will,  would  to  a  great  extent,  although  not  entirely,  carry 
out  her  wishes.     But  in  one  respect  it  does  not,  for  by  it  a 

(')  2  Curt.,  329.  («)  1  Robert.  Ecc,  633. 
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legacy  is  bequeathed  to  one  charitv  which  she  intended 
to  leave  to  another.  As  regards  this  legacy,  it  is  sug- 
gested that  it  might  be  treated  as  if  the  deceased  did  not 
know  and  approve  of  that  part  of  the  will,  but  she  did  not 
in  fact  know  and  approve  oi  any  part  of  the  contents  of  the 
paper,  as  her  will,  for  it  is  quite  clear  that  if  she  had  kuown 
of  the  contents  she  would  not  have  signed  it.  I  regret  the 
blunder,  but  I  cannot  repair  it.  I  reject  the  motion,  but  I 
allow  the  executors  costs  out  of  the  estate. 

Attorneys :  Oamlen  <&  Son. 

See  2  Eng.  Rep.,  ld4note.    The  case  tlie  same  number  of  hogs  to  himself  ; 

of  Calkins  v.  Folk  there  referred  to  in  other  words,  it  appeared  that  each 

has  since  been  reported  :  1  Abb.  Court  partj  signed    the  writing   the   other 

Appeals  Dec.,  291.  should  have  executed  :  Meld,  that  the 

In  a  suit  by  the  plaintiff  to  recover  plaintiff  could  not  recover,  and  that 

the  price  of  hogs  sold,  where  the  de-  the  contract  was  properly  excluded  by 

fendant  refused  to  accept  and  pay  for  the  court :    Canterbury  v.  MiUer,  76 

the  same,  the  written  contract  showed  Illinois,  355, 1  Redf .  on  WiUs  (4th  ed.), 

that  the  plaintiff  bought  the  hogs  of  206,  note  12,  Anon.,  14  Jur.,  402. 
himself,  and  that  the  defendant  sold 
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WUl—Spedfie  Legacy— Dmgnatum  of  ExitUng  Fundr-'*  £4,600  Money  in  the  Fumde  " 
— Bequest  of  the  Iniereet  of  a  Fund— "Any  email  Balance  remaining  m  the  B<xnk" 

Gift  by  will  in  the  words,  "  I  g^ve  to  my  dear  sister  A.  M.  D.  the  interest  of 
£4,500  money  in  the  fands  for  her  absolute  use  and  benefit ; "  followed  by  specific 
gifU  to  the  same  legatee  and  the  words  "  and  at  her  decease  to  M.  A.  H.,  the  funded 
property  to  H.  Y."  The  testatrix  had,  at  the  date  of  her  will,  an  absolute  interest  in 
about  £4,000  consols  in  the  names  of  trustees : 

Held,  a  specific  epft  of  the  £4,000  consols  for  the  benefit  of  the  sister  for  life,  with 
a  gift  over  to  H.  Y.  absolutely. 

Gift  of ''  any  small  balance  remaining  in  the  bank  after  payment  of  my  ftmeral  ex- 
penses." 

The  testatrix  had,  at  the  date  of  the  will,  a  balance  of  £480  at  her  bankers,  which 
had  increased  to  the  amount  of  £1,878  Of.  lOd.  at  her  death : 

Held,  that  the  whole  balance  passed. 

Anne  Alicia  Julia  Dendy  made  her  will,  dated  the  19th 
of  November,  1859,  which, 'omitting  formal  parts,  was  as 
follows : 

"This  is  the  last  will  and  testament  of  me,  Anne  Alicia 
Julia  Dendy,  of  Peltham,  Middlesex,  spinster.  I  give  to 
my  dear  sister  Albinia  Martina  Dendy  the  interest  of  £4,5(K) 
money  in  the  funds  for  her  absolute  use  and  benefit ;  and  I 
appoint  Heathfield  Young,  of  Dorkinjj,  in  the  county  of 
Surrey,  solicitor,  executor  of  this  my  will.  And  I  also  give 
to  my  sister  Albinia  Martina  Dendy  all  my  household  fur- 
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niture,  linen,  glass,  china  and  books,  wardrobe,  and  at  her 
decease  to  Mary  Ann  Harris ;  and  to  Heathfield  Young  the 
funded  property,  subject  to  an  annuity  of  £30  per  annum 
to  Mary  Ann  Harris,  confidential  servant  of  myself  and  my 
dear  mother's.  I  also  give  to  her  the  shares  in  the  New- 
River  Company  and  a  small  sum  in  St.  Martin's  Savings 
Bank ;  and  the  seven  large  best  pictures  and  the  large  por- 
trait of  Mr.  Dendy  to  Heathfield  Young,  the  £536  in  the 
Bank  of  England,  Walthamstow  shares,  cemetery  shares, 
and  Equitable  shares  to  Heathfield  Young.  I  give  to  Al- 
binia  Daubeny  my  Sheppy  Farm,  subject  to  £50  a  year 
*to  be  paid  for  the  use  and  benefit  of  my  sister  [502 
Albinia  Martina  Dendy.  I  give,  also,  to  Albinia  Dauoeny 
my  pearls.  I  give  to  my  brother  Arthur  Hyde  Dendy  and 
to  my  uncle  Robert  Page  the  thousand  pounds  left  in  my 
father's  will,  and  mv  grandfather's  and  grandmother's  pic- 
tures, and  any  small  sum  remaining  in  the  bank  after  my 
funeral  expenses  have  been  paid,  to  my  uncle  Robert  Page ; 
and  it  is  my  particular  wish  that  Heathfield  Young  shall 
purchase  and  nave  a  new  tomb  made  at  Kensal  Green  as 
near  to  my  dear  mama's  as  possible." 

The  testatrix  died  on  the  19th  of  February,  1866,  leaving 
her  brother  Arthur  Hyde  Dendy  her  heir-at-law,  and  him- 
self and  her  sister  Albinia  Martina  Dendy  her  sole  next 
of  kin. 

The  testatrix  was  possessed  at  her  death  of  several  sums 
of  consols  standing  in  her  own  name,  amounting  together  to 
the  sum  of  £636  and  to  the  sum  of  £4,013  15^.  Bd.  consols, 
which  at  the  date  of  her  will  stood  in  the  names  of  trustees 
for  her,  and  was  transferred  into  her  own  name  on  the  15th 
of  January,  1862,  and  it  remained  so  invested  till  her  death. 
Her  usual  bankers  were  Messrs.  Bosanquet  &  Co.,  and  at 
the  date  of  her  will  her  balance  with  them  was  £480.  At 
the  time  of  her  death  the  balance  had  increased  to  £1,373 
0*.  lOd.  She  had  also  at  her  death  a  sum  of  £120  7^.  in  the 
St.  Martin's  Savings  Bank. 

The  validity  of  the  will  was  contested  by  Arthur  Hyde 
Dendy,  but  after  considerable  litigation  it  was  established. 
There  was  a  very  small  residue  undisposed  of,  which  was 
insufficient  to  bear  the  portion  of  the  costs  of  the  litigation 
thrown  upon  the  estate. 

The  present  bill  was  filed  by  the  testatrix's  uncle,  Robert 
Page,  tne  legatee  of  that  name,  and  now  came  on  for  further 
consideration.  Several  questions  of  construction  arose  upon 
the  will. 
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The  first  point  argued  related  to  the  gift  of  £4,600,  money 
in  the  funds. 

Mr.  Olasse^  Q.C.,  Mr.  J,  Pearson,  Q.C.,  and  Mr.  Sheb- 
heare,  for  the  plaintiff :  The  gift  of  the  £4,600  is  a  general 
legacy,  and  is  therefore  liable  to  abate,  and  to  bear  a  pro- 

!)ortion  of  the  costs.  There  is  no  reference  to  any  particu- 
ar  fund  in  existence,  and  if  the  testatrix  had  no  funded 
property  existing  at  her  death,  it  would  have  been  the 
503]  *duty  of  the  executor  to  purchase  sufficient  to  answer 
the  legacy.  It  is,  moreover,  clear  that  the  sister  was  only 
intended  to  take  a  life  interest  in  the  fund,  and  that  the 
same  fund  was  intended  to  be  given  to  Heathfield  Young 
by  the  expression  "  the  funded  property." 

Mr.  Bristowe^  Q.C.,  and  Mr.  Hmmiing^  for  Albinia  Dau- 
beny :  Without  an  express  reference  to  a  particular  fund 
as  existing  at  the  date  of  the  will,  a  legacy  cannot  be 
specific :  Oliver  v.  Oliver  (*).  The  £636  was  given  by  an 
independent  bequest,  leaving  only  the  £4,013  16^.  5d.  in  the 
names  of  trustees  which  could  possibly  be  treated  as  re- 
ferred to ;  and  the  amount  and  position  of  this  fund  show 
that  it  could  not  be  meant  by  .the  £4,600  spoken  of  in  the 
will,  which  must  be  a  mere  general  legacy. 

The  ViCE-CHANCELLOft :  A  similar  point  arose  in  Cole  v. 
J3coit{*).  As  counsel,  I  argued  that  the  existence  of  the 
word  "now"  made  no  difference;  but  Lord  Cottenham 
took  the  opposite  view.  Doe  v.  Walker  {*)  was  cited  as 
governing  the  case. 

Mr.  Cotton,  Q.C.,  and  Mr.  Pemberton,  for  Arthur  Hyde 
Dendy,  who  was  the  legal  jjersonal  representative  and  sole 
next  of  kin  of  Albinia  Martina  Dendy,  who  had  died  since 
the  institution  of  the  suit : 

The  becjuest  of  the  £4,500  money  in  the  funds  is  specific, 
and  applies  to  the  £4,013  16^.  5a.  consols,  and  it  is  also 
given  aosolutely.  There  is  an  unlimited  gift  of  interest; 
without  a  gift  over  it  carries  the  principal:  Haia  v. 
SwineyJ*).  There  is  nothing  in  the  terms  of  the  gift  to 
Heathfield  Young  referring  to  the  £4,600  in  the  funds,  or 
any  expression  implying  it  to  be  a  gift  over  of  anjrthing 
previously  dealt  with.  The  word  "my"  is  not  required  to 
make  a  gift  specific  :  Hoskinq  v.  Nicholls  (*) ;  Vaughan  v. 
Bucki^).  Under  a  specific  girt  of  stock  a  smaller  amount 
than  that  named  in  the  will  will  pass :  Ashton  v.  AsTUon  C) ; 
Pagey.  LeapingwelH^). 

(')  Law  Rep.,  11  Eq.,  606.  {»)  1  Y.  A  C.  Ch.,  478. 

(')  1  Mac.  A  G.,  618.  (•)  1  Ph..  76. 

(»)  12  Mee.  <&  W.,  691.  (')  8  P.  Wms.,  884. 

H  1  S.  <&  S.,  487.  («)  18  Ves.,  468. 
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*Mr.  Higgim,  Q.C.,  and  Mr.  Millar,  for  Heathfield  [504 
Young :  There  can  be  no  doubt  that  the  true  construction 
of  the  clause  is  that  it  gives  a  life  interest  to  Miss  Dendy 
with  a  gift  over  of  the  same  fund  on  her  death.  Now  if  the 
first  gift  is  specific,  the  second  must  of  necessity  be  so  also  ; 
but  It  by  no  means  follows  that  if  the  first  is  general  the 
second  is  not  specific.     What  is  given  over  is  '*the  funded 

groperty,"  and  that  clearly  means  the  funded  property 
elonging  to  the  testatrix  at  her  death,  and  Heathfield 
Young  must  take  that  as  a  specific  legacy:  Bethune  v. 
Kennedy  {'). 

Mr.  Otasse,  in  reply :  Nothing  turns  upon  the  expression 
''funded  property^'  used  in  the  second  part  of  t5ie  will. 
There  is,  first  of  all,  the  gift  of  the  £4,500  for  life,  and  then 
the  same  fund  is  alluded  to  as  the  funded  property.  As  to 
the  £4,600  money  in  the  funds,  there  is  nothing  to  point  to 
any  existing  fund.  The  executor  would  have  been  obliged 
to  buy  a  sufficient  amount  of  stock  if  none  had  existed. 

All  the  cases  on  the  subject,  such  as  Oliver  v.  Oliver  (*), 
Sibley  v.  Perry  {*\  Bronsdon  v.  Winter  {^\  Vaughan  v. 
Buck{^\  Ashton  v.  Ashton(^\  Bobinson  v.  Addison  (^), 
Bethune  v.  Kennedy^  point  to  the  necessity  of  finding 
words  in  the  will  pointing  to  an  existing  fund. 

The  next  point  argued  was  as  to  what  passed  under  the 
words,  ''any  small  sum  remaining  in  the  bank  after  my 
funeral  expenses  are  paid." 

Mr.  Glass€j  Q.C.,  Mr.  J.  Pearson,  Q.C.j  and  Mr.  Sheb- 
beare,  for  the  plaintiff :  The  testatrix  must  have  referred  to 
her  bankers,  Messrs.  Bosanquet  &  Co.,  and  the  gift  carries 
the  whole  of  the  balance  standing  to  her  credit  at  their 
bank  after  payment  thereout  of  funeral  expenses. 

The  Vice-Cha'ncellor  :  This  is  rather  like  the  gift  of 
"all  *my  little  property  and  effects"  in  Hill  v.  Tate,  [505 
which  was  before  me  on  the  16th  of  December,  1874. 

Mr.  Hlggins,  Q.C.,  and  Mr.  Millar,  for  Heathfield  Young : 
The  terms  of  this  gift  leave  the  construction  too  indefinite  to 
allow  the  court  to  say  that  the  plaintiff  can  take  so  large  a  bal- 
ance. If  there  had  been  only  a  small  balance  the  plaintiff 
might  have  taken  it ;  but  as  there  was  a  large  one  he  cannot 
take  anything  at  all. 

Mr.  Bristowe,  Q.C.,  and  Mr.  Hemming,  for  Albinia  Dau- 
beny :    The  testatrix,  having  previously  described  the  St. 

(»)  iMv.  «kCr.,  114.  (»)  IPh.,  76. 

(«)  Law  Rep.,  11  Eq.,  606.  (•)  8  P.  Wms.,  884. 

P)  n  VeB.,  622.  O  2  Beav.,  616. 
O  Amb.,  56. 
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Martin's  Savings  Bank,  must  be  understood  as  referring  to 
the  same  bank  when  she  afterwards  alludes  to  her  bank : 
Webber  Y.CorbettQ. 

Sib  R.  Malins,  V.C:  On  the  last  question  it  has  been 
found  that  the  testatrix's  usual  bankers  were  Messrs.  Bo- 
sanquet  &  Co.,  and  I  think  it  must  be  presumed  that  she 
intended  to  refer  to  them  by  the  words  in  question.  As  to 
Mr.  Bristowe's  argument,  I  think  if  she  had  meant  the  sav- 
ings bank  she  would  have  said  so,  or  would  have  called  it 
"the  said  bank." 

It  is  found  that  she  had  at  the  time  of  making  her  will  a 
balance  of  £480  at  her  bankers,  and  if  she  had  died  the  same 
day  the  balance,  after  payment  of  her  funeral  expenses, 
would  have  belonged  to  the  plaintiff. 

It  happened  that  she  lived  for  some  years  afterwards,  and 
the  balance  increased  to  £1,373  0^.  lOd.;  and  it  is  argued 
that  because  she  has  increased  the  balance  the  plaintiff  must 
take  nothing.  I  adhere  to  my  former  decision  in  HiU  v. 
Tate^  where  it  was  argued  that  the  expression  used  must  re- 
fer simply  to  the  small  things  about  the  testator.  In  my 
opinion  I  must  reject  the  word  "  small,"  and  read  the  clause 
as  if  it  had  run  "any  sum  remaining  after  payment  of  my 
funeral  expenses."  I  am,  therefore,  of  opinion  that  the 
plaintiff  takes  the  whole  balance. 

On  the  question  whether  the  legacy  of  £4,500  money  in 
the  funds  is  specific  or  general,  a  great  number  of  authori- 
ties have  been  cited ;  but  I  think  that  the  point  is,  after  all, 
506]  a  simple  one.  *The  principles  of  the  court  are  plain. 
If  a  testator  gives  a  thing  which  ne  has  as  "  n^oney  now  in 
the  funds,"  "money  now  in  a  box"  or  "money  now  in  a 
stocking,"  or  a  specific  chattel,  or  anything  which  can  be 
distinctly  earmarked,  as  the  thing  which  he  intended  to  give, 
that  is  a  specific  legacy.  But  if  ne  gives  a  sum  of  monev, 
as  £10,000  consols,  without  saying  that  the  consols  are  the 
consols  as  thev  now  exist,  and  it  merely  means  a  gift  of  so 
much  stock,  that  is  a  general  legacy ;  and  if  he  has  not  the 
amount  at  the  time  of  his  death,  it  is  provided  out  of  his 
general  estate,  so  that,  like  any  other  legacy,  it  must  be 
paid  as  far  as  his.  assets  will  go.  The  consequence  of  this 
IS,  that  there  are  several  advantages  which  a  specific  lega- 
tee has,  and  there  are  several  disadvantages  to  which  he  is 
exposed.  He  has  the  advantage  that  if  the  assets  are  defi- 
cient, he  takes  the  very  thing  bequeathed  to  him  without 
any  abatement.  On  the  other  hand,  if  the  testator  sells  the 
thing  given,  the  legacy  fails  altogether.     That  is  a  very  great 

(»)  Law  Rep.,  16  Eq.,  616. 
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peril  to  which  he  is  exposed,  and  on  that  account  it  is  that 
the  inclination  of  the  court  has  always  been  rather  against 
than  for  holding  legacies  to  be  specific. 

Now  with  regard  to  this  testatrix,  I  must  look  at  all  the 
surrounding  circumstances.  At  the  date  of  her  will  in  No- 
vember; 1859,  she  had  a  sister  and  a  brother.  Her  sister,  it 
is  admitted,  was  in  a  state  of  imbecility,  and  absolutely  in- 
capable of  making  any  will  or  disposition  of  her  property ; 
and  I  collect  from  all  1  have  heard  that  the  testatrix  was  not 
on  very  amicable  terms  with  her  brother.  It  is  very  seldom 
that  a  woman  who  has  a  brother  makes  persons  such  as  un- 
cles and  aunts  and  cousins  the  donees  of  her  property.  But 
this  ladv  gives  a  considerable  part  of  her  property  to  her 
cousin  Heathfield  Young,  and  another  considerable  part  to 
her  uncle,  the  plaintiff,  from  which  circumstance  I  infer  that 
she  could  not  have  been  on  aflfectioriate  terms  with  her 
brother.  She  may  have  thought  that  he  did  not  require 
more  property,  but  such  a  feenng  does  not  usually  induce 
persons  to  prefer  their  more  remote  relations.  These  things 
are  only  material  in  order  to  enable  the  court  to  put  itself 
into  the  position  of  the  testatrix,  and  to  see  what  sne  meant 
by  the  words  of  her  will.  It  is  found  as  a  fact  that  she  had 
in  the  funds  a  sum  of  £4,013  15s.  Bd.^  and  there  are  two 
questions  that  arise :  first,  whether  the  legacy  is  specific, 
and  secondly,  whether  it  is  given  for  life  only,  or  absolutely  ? 
I  presume  *that  it  could  not  have  been  her  object  to  [507 
give  her  sister  the  disposal  of  the  capital ;  because  I  must 
attribute  to  her  the  knowledge  that  if  her  sister  died  her 
brother  woujd  take  it  as  her  sole  next  of  kin  (she  being  inca- 
pable of  making  a  will) ;  but  it  is  highl;^  probable  that  she 
intended  to  increase  her  comforts  by  giving  her  the  income 
during  her  life. 

I  have  stated  what  I  apprehend  to  be  the  general  rule  as 
to  specific  legacies ;  and  it  is  admitted,  and  the  oase  of  Ash- 
ion  V.  Ashton  (*)  has  be^n  cited  to  me  to  show,  that  the  gift 
of  a  larger  sum  of  stock  specifically  wUl  pass  a  smaller.  It 
was  a  bequest  of  £6,000  South  Sea  Stock,  when  the  testator 
only  had  got  £6,300  odd.  That  was  held  to  be  a  specific 
l^acy,  and  to  pass  the  £5,300  stock.  Therefore  the  bequest 
oi£4,600  stock  in  a  will  will  pass  a  smaller  sum  if  the  tes- 
tatrix had  only  a  smaller  sum.  Did  she  intend  to  direct 
that  there  should  be  provided  for  her  sister  £4,500,  or  did 
slie  intend  to  give  the  fund  already  existing  ?  I  quite  agree 
that  the  will  may  mean  either.  Many  cases  were  cited  to 
me,  particularly  Bronsdon  v.  Wiriieri^)  and  Sibley  v.  Par- 

(»)  8  P.  Wmg.,  884.  (»)  Amb..  66. 
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Ty(^\  where  the  money  was  to  be  ''ti-ansf erred."  It  was 
held  that  "transferred"  might  mean  that  which  the  execu- 
tor already  got  or  procured  to  be  transferred  by  buying  it. 
Lord  Eldon  came  to  the  conclusion  that  the  legacy  was  not 
specific,  that  the  word  "transferred"  might  refer  to  that 
which  had  already  been  or  might  be  jjrocured  to  be  trans- 
ferred by  buying,  although  his  own  opinion  was  in  favor  of 
construing  even  such  a  legacy  specific.  Bronsdon  v.  Win- 
ter was  the  case  of  a  bequest  of  money  npon  a  particular 
securitv.  The  words  were,  "I  give,  devise  and  bequeath 
unto  tne  said  William  Ikes  and  George  Ikes  the  sum  of 
£2,000  capital  stock  in  the  South  Sea  Company."  It  is  not 
"  now"  in  that  company.  If  f he  testator  jiiad  £2,000  South 
Sea  Stock,  he  may  very  well  suppose  him  to  have  meant  to 
give  that  very  stock  that  he  hald.  A  representation  was 
made  in  the  case  that  such  stock  was  not  purchaseable,  and 
if  that  had  been  completely  proved,  it  would  have  been  a 
very  strong  circumstance  for  saying  that  the  testator  in- 
tended to  give  that  which  he  then  had.  It  turned  out  that 
the  supposition  was  incorrect ;  and  it  was  simply  difficult  to 

grocure,  and  it  was  lust  as  if  the  gift  had  been  of  £1,000 
08]  Consolidated  *JBank  Annuities.  Now,  if  the  form  of 
expression  here  means  money  already  in  the  funds,  the  leg- 
acy is  specific,  but  if  it  only  means  monev  to  be  bought  in 
the  funds,  it  is  genei-al.  I  am  of  opinion,  looking  at  the  sit- 
nation  of  the  testatrix,  that  she  intended  it  to  mean  "my 
money  in  the  fun^s,"  that  is,  money  already  in  the  funds. 
She  did  not  intend  the  money  to  be  bonght  in  the  funds,  but 
she  intended  to  give  the  money  which  was  then  in  the  funds. 
In  coming  to  that  conclusion,  I  may  say  that  the  cases,  no 
doubt,  are  many  of  them  verv  close,  and  the  distinctions  re- 
fined; but,  considering  all  the  surrounding  circumstances, 
I  come  to  the  conclusion  that  she  intended  to  give  to  her 
sister  for  her  life  the  whole  of  the  money  she  had  in  the 
funds,  except  the  £536  which  was  given  to  Mr.  Heathfield 
Young  specifically.  I  come,  therefore,  to  the  conclusion 
that  this  IS  a  specific  and  not  a  general  legacy. 

Then  as  to  the  question  whether  this  fund  is  given  abso- 
lutely or  for  life,  I  agree  with  all  that  has  been  stated  to  the 
effect  that  the  rules  of  this  court  are  perfectly  settled  that 
an  indefinite  gift  of  the  interest  of  money  will  pass  the  cap- 
ital, or  an  indefinite  gift  of  rents  and  profits  oi  real  estates 
will  pass  the  fee  simple.  Formerly  it  would  not  pass  more 
than  a  life  estate  without  words  of  inheritance,  out  we  do 
not  want  words  of  inheritance  now.     It  is  the  land  which 

(')  1  Vea.,  622 
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produces  the  rents  and  profits,  and  they  being  given  indefi- 
nitely will  pass  the  entire  interest.  But,  looking  to  all  the 
circumstances,  nothing  is  more  improbable  than  that  the 
testatrix  intended  to  give  to  her  imbecile  sister  the  corpus 
of  the  £4,500.  If  the  will  had  stopped  at  the  words  ''  the 
interest  of  £4,500  money  in  the  funds  for  her  absolute  use 
and  benefit,"  I  should  have  been  bound  to  come  to  the  con- 
clusion that  the  sister  took  the  property  absolutely.  But 
every  part  of  the  will  must  be  looked  at,  and  the  only 
funded  jjroperty  being  this  sum  of  £4,013  16^.  5d.  and  the 
£536  which  is  specifically  bequeathed,  the  testatrix,  in 
another  part  of  tne  will,  s^s,  "  I  give  to  Heathfield  Young 
the  funded  property."  After  the  gift  of  the  £4,500  funds 
for  her  absolute  use  and  benefit,  she  says,  "I  also  give  my 
sister  Albinia  Martina  Dendy  all  my  household  furniture, 
linen,  glass,  china,  and  books,  wardrobe,  and  at  her  decease 
to  Mary  Ann  Harris."  She  gave  the  furniture  to  her  sister 
in  order  that  she  might  be  more  comfortable,  and  then  she 
says  "at  her  decease,"  *that  is,  her  sister's  decease,  [509 
"to  Mary  Ann  Harris."  The  sister  is  to  have  the  furni- 
ture for  life,  and  then  it  is  to  go  to  Mary  Ann  Harris,  and 
at  the  same  period  of  her  decease  she  fixes  the  funded  prop- 
erty by  giving  it  to  Mr.  Heathfield  Young. 

Upon  the  whole,  there  is  (juite  enough  to  take  this  case 
out  of  those  which  make  an  indefinite  gift  of  interest  a  gift 
of  the  capital  because  the  capital  is  after  death  given  in 
another  way.  I  come  to  the  conclusion,  therefore,  that  it  is 
a  specific  legacy,  and,  secondly,  that  she  intended  it  for  her 
sister  for  life  only,  and  that  the  reversion  passed  to  Mr, 
Heathfield  Young. 

Solicitors:  Mr.  Henry  Oover ;  Messrs.  Haven  &  Hare; 
Messrs.  Woodhridge  &  Sons  ;  Me^ssrs.  Watson  &  Sons. 
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[18Y5    R     8.] 
Separation  Deed — Return  to  CohabUation — Wtfe^a  Equity  to  a  SettUmenL 

The  phiintlff  was  entitled  at  the  time  of  her  marriage  to  a  sum  of  money  secured 
by  the  promissory  note  of  her  brother.  A  deed  of  separation  between  the  plaintiff 
and  lier  husband,  was  executed,  in  which  the  plaintiff's  brother  covenanted  that  he 
would  hold  the  money  upon  trust  for  the  wife  and  husband  successively  for  life  and 
tlien  for  the  child  of  the  marriage.  The  husband  and  wife,  after  separation,  returned 
to  cohabitation,  and  the  husband  became  bankrupt : 

Jit  Id,  upon  demurrer  to  a  bill  by  the  wife  and  child  to  have  the  money  held  upon 
the  trusts  of  the  separation  deed,  or  to  be  declai'ed  entitled  to  an  equity  for  a  settle- 
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meat,  that  as  the  deed  contained  provisions  beyond  the  pnrview  of  a  mere  separation 
deed  it  could  be  supported  as  a  valid  settlement,  and  that  the  brother  having  by  the 
deed  made  himself  a  trustee  of  the  legal  debt,  it  became  subject  to  the  wife's  equity 
to  a  settlement.     Demurrer  overruled. 

The  plaintiff  Clementina  Ruffles,  the  wife  of  Alfred  Raf- 
fles, was  entitled,  at  the  time  of  her  marriage,  to  a  fifth  part 
of  the  residue  of  certain  property  bequeathed  to  her  by  the 
will  of  her-  father,  William  Bullock,  who  died  in  October, 
1843.  After  the  testator's  decease  his  executrix  and  execu- 
tors carried  on  the  farm,  which  formed  portion  of  his  prop- 
erty, up  to  or  about  the  year  1850,  when  they  let  the  same  to 
[540  Alfred  Bullock,  a  son  of  the  testator,  and  they  *wound 
up  the  testator's  estate,  and  each  of  his  five  children's  share 
amounted  to  the  sum  of  £728.  It  was  then  arranged  that 
Alfred  Bullock  should  retain  the  share  of  Clementina  Ruf- 
fles on  the-  security  of  his  promissory  note,  and  should  pay 
her  interest  thereon  at  the  rate  of  5  per  cent,  per  annum. 
This  interest  was  thereafter  paid  to  her.  She  married  Alfred 
J.  Ruffles  in  January,  1865,  and  there  was  issue  one  child  of 
the  marriage,  namely,  the  infant  plaintiff,  Henry  J.  Ruffles, 
who  was  born  in  July,  1866. 

On  the  5th  of  November,  1867,  a  deed  of  separation  be- 
tween A.  J.  Ruffles  and  his  wife  was  executed,  by  which  A. 
J.  Ruffles  covenanted  and  aOTeed  with  Alfred  Bullock,  as 
trustee,  that  his  wife  should  be  at  liberty  to  live  apart  from 
him  ;  that  A.  Ruffles  would,  during  the  joint  lives  of  himself 
and  his  wife,  pay  to  A.  Bullock  the  sum  of  £63  12^.  for  the 
maintenance  of  their  child  H.  Ruffles ;  and  that  it  should  be 
lawful  for  A.  Bullock,  during  the  lives  of  A.  Ruffles  and  his 
wife,  to  pay  to  his  wife  the  interest  of  the  said  sum  of  £728 
secured  as  aforesaid,  and  that  all  real  and  personal  estate  to 
which  Clementina  Ruffles  then  was,  or  which  she  or  A.  Ruf- 
fles in  her  right  should  at  -any  time  durins  their  joint  lives 
become  seised,  possessed  or  entitled,  should  be  heldftnd  en- 
joyed by  Clementina  Ruffles  during  her  life  for  her  sole  use  ; 
and  in  the  event  of  her  surviving  A.  Ruffles  the  same  might 
be  sold,  given  away,  devised,  bequeathed  or  disposed  of  by 
Clementina  Ruffles;  and  that  if  A.  Ruffles  should  survive 
his  wife,  then  that  all  such  real  and  personal  Estate  should 
be  held  upon  trust  for  A.  Ruffles  for  life,  and  after  his  de- 
cease upon  trust  for  Henry  J.  Ruffles,  his  'heirs,  executors, 
administrators,  and  assigns  absolutely.  And  Alfred  Bullock 
covenanted  with  A.  Ruffles  that  he  would  stand  possessed 
of  the  said  sum  of  £728  and  the  interest  thereof  upon  trust 
during  the  joint  lives  of  A.  Raffles  and  his  wife  to  pay  the 
interest  thereof  to  Clementina  Ruffles  and  her  assigns  during 
her  life,  and  after  the  decease  of  Alfred  Ruffles  in  the  life- 
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time  of  his  wife,  upon  trust  for  the  wife  absoluteljr ;  but  in 
case  of  the  death  of  Clementina  Raffles  in  the  lifetime  of  A. 
Ruffles,  then  upon  trust  to  pay  the  interest  of  the  said  £728 
to  A.  Ruffles  and  his  assigns  during  his  life,  and  after  the 
decease  of  the  survivor  ofthem,  the  said  A.  Ruffles  and  his 
wife,  then  upon  trust  to  pay  the  principal  money  and  interest 
to  Henry  J.  Ruffles  absolutely.  And  the  said  Clementina 
Ruffles,  with  *the  intention  of  binding  her  separate  [541 
estate,  covenanted  with  A.  Ruffles  that  she  would  not  take 
any  proceedings  for  compelling  A.  Ruffles  to  allow  her  any 
support  or  maintenance,  or  to  cohabit  with  her.    . 

Alfred  Ruffles  and  his  wife  continued  to  live  separate  and 
apart  until  the  year  1871,  when  they  resumed  cohabitation, 
and  had  ever  since  continued  to  live  together ;  but  A.  Bul- 
lock had  retained  the  said  sum  of  £728  in  his  hands  and  paid 
the  interest  thereon  to  Clementina  Ruffles  on  her  sole  receipt 
until  his  death,  which  occurred  in  April,  1873.  A.  Bullock 
made  his  will  in  March,  1873,  and  thereby  appointed  the  de- 
fendants Thomas  Alston  and  Robert  Garrard  his  executors, 
and  they  admitted  assets  sufficient  to  pay  the  £728. 

A.  Ruffles  was  in  partnership  with  Thomas  Andrew,  and 
the  firm  having  become  insolvent  a  petition  was  filed  for 
liquidation  of  their  property,  and  the  defendant  W.  P. 
Goulding  was  appointed  trustee  of  their  estate. 

The  defendant  W.  P.  Goulding  claimed  to  have  the  said 
sum  of  £728  paid  to  him,  as  such  trustee,  allegii^  that  it 
formed  part  of  the  estate  of  the  defendant  A.  Ruffles ;  but 
Clementina  Ruffles  submitted  that,  under  the  circumstances, 
she  was  entitled  to  have  the  same  held  upon  the  trusts  of  the 
indenture  of  the  5th  of  November,  1867,  or  settled  for  the 
benefit  of  herself  and  issue. 

The  bill  prayed  that  the  trusts  of  the  indenture  of  Novem- 
ber, 1867,  so  far  as  it  related  to  the  sum  of  £728,  might  be 
carried  into  execution,  or  that  the  plaintiff  Clementina  Ruf- 
fles might  be  declared  entitled  in  equity  to  have  a  settlement 
made  upon  her  and  her  issue  of  the  said  sum. 

The  questions  were  now  argued  upon  demurrer  to  the  bill. 

Mr.  Qlassd^  Q.C.,  and  Mr.  F.  Thompson,  in  support  of  the 
demurrer :  The  first  question  which  arises  on. this  demurrer 
is,  whether  .where  a  deed  of  separation  has  been  executed 
between  husband  and  wife,  and  a  subsequent  cohabitation, 
that  puts  an  end  to  the  deed  ?  And  the  second  question  is, 
whether  if  that  is  so,  a  married  woman  is  entitled  to  claim 
an  equity  to  a  settlement  out  of  a  legal  chose  in  action  ? 

*  We  say,  in  the  first  place,  that  a  resumption  of  co-  [542 
habitation  sets  aside  the  deed  and  destroys  the  interest  of 
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the  child  as  well  as  of  all  parties  who  would  take  under  it. 
All  the  authorities  agree  in  this,  that  the  deed  is  at  an  end 
for  all  purposes  by  a  return  to  cohabitation.  This  was 
admitted  in  Webster  v.  Webster  Q),  so  also  in  Bateman  v. 
Ross  (•)  the  general  doctrine  was  laid  down  as  settled,  that 
reconciliation  after  separation  entirely  does  away  with  the 
eJBfects  of  it,  and  Lord  Redesdale's  decree  in  that  case  was 
affirmed.  In  Bindley  v.  Mulloney  (')  the  deed  contained  a 
covenant  by  the  husband  with  the  trustees  to  settle  a  sum  of 
money  upon  trust  for  his  wife  for  her  life,  and  for  their 
children  after  her  death ;  no  separation  in  that  case  ever  took 
place,  the  deed  was  held  to  be  void,  and  Lord  Romilly  said 
that  the  recital  of  the  agreement  by  the  husband  and  wife  to 
live  separate  upon  the  terms  and  conditions  thereinafter 
contained  governed  the  whole  deed ;  and  the  proviso,  the 
covenants  of  the  trustees,  and  indeed  every  part  of  the  deed 
pointed  to  the  separation  as  the  consideration  upon  which 
It  was  based.  The  consideration  had  failed,  and  conse- 
quently the  deed  never  took  eJBfect. 

This  point  in  the  case  is  also  completely  covered  by  the 
decision  in  Westmeath  v,  Salisbury  (*),  where  a  settlement 
on  a  wife  and  children  upon  an  agreement  for  an  immediate, 
separation  was  held  to  be  void  on  the  ground  that  the  par- 
ties had  continued  to  live  together  after  the  execution  oi  the 
settlement.. 

Then,  upon  the  second  point,  in  case  this  deed  is  void,  as 
we  contend  it  is,  the  wife  claims  an  equity  to  a  settlement. 
The  only  property  in  question. here  is  the  £728  which  orig- 
inally formed  part  of  the  money  left  to  the  wife  bj  her 
father.  It  was  lent  to  the  wife's  brother  upon  a  promissory 
note,  and  interest  was  paid  by  him  to  the  wife.  This  con- 
stituted a  chose  in  action^  which  was  not  reduced  into  pos- 
session by  the  husband,  and  out  of  such  property  the  wife 
cannot  be  entitled  to  an  equity  for  a  settlement.  This  doc- 
trine only  applies  to  an  equitable  debt  recoverable  in  equity. 
If  the  debt  can  be  recovered  without  coming  into  equity  for 
it,  then  this  court  has  no  power  or  right  to  enforce  an  equity 
5431  to  a  ^settlement.  The  principal  laid  down  in  the  case 
of  Bur  don  v.  Dean  (*)  was,  that  the  wife  could  only  have  a 
settlement  out  of  all  her  propei-ty  which  could  .be  obtained 
through  the  Court  of  Equity.  This  question  was  also  dis- 
cussed in  Wortham  v.  Pemb.erton  (*),  and  the  inference  to  be 

(»)  1  Sm.  <fe  Giff.,  489;  4  D.  M.  <fe  G.,  (*)  6  Bli.,  N.  S.,  389. 

437.  (*)  2  Ves.,  607. 

(«)  1  Dow.,  236.  (•)  1  De  G.  A  Sm.,  644. 
(»)  Law  Rep.,  7  Eq.,  843. 
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drawn  from  it  is  that  a  wife  will  not  be  entitled  to  an  equity 
for  a  settlement  out  of  what  is  not  a  purely  equitable  in- 
terest. And  in  Bosvil  v.  Brander  Q),  where  a  lady  being  a 
mortgagee,  married  a  man  who  became  bankrupt,  it  was  de- 
creed that  the  assignees  of  the  bankrupt,  and  not  the  wife, 
were  entitled  to  the  mortgage.  The  subject  is  also  discussed 
in  Blight's  Husband  and  Wife  ('),  where  two  cases  are  cited, 
Winch  V.  Page  ('),  and  JEUis  v.  Bllis  (*),  in  which  doubts 
were  expressed  as  to  the  doctrine  being  universally  ap- 
plicable ;  but  the  author  adds,  "with  these  exceptions,  the 
authorities  are  uniformly  against  the  extension  of  this  right 
to  property  not  within  the  jurisdiction  of  equity." 

We  contend,  therefore,  that  the  separation  deed  is  com- 
pletely put  aside  by  re-cohabitation,  ^nd  that  the  property 
now  in  (juestion  is  still  a  legal  debt  which  vests  in  the  hus- 
band as  it  did  before  the  separation  deed.  It  is  the  same  as 
if  the  deed  had  never  been  executed.  The  husband  might 
before  the  deed  have  brought  an  action  to  recover  the  money, 
and  this  court  cannot  interfere  to  control  the  husband's 
right. 

Mr.  Miller  J  Q.C.,  and  Mr.  TT.  W.  Cooper^  who  appeared 
for  the  plaintiffs,  were  not  called  upon. 

Sir  K.  Malins,  V.C:  The  facts  of  this  case  are  very 
simple,  and  the  question  is  whether  the  demurrer  should  be 
allowed. 

Mrs.  Clementina  Ruffles,  the  married  lady,  and  her  child, 
are  the  plaintiffs ;  the  lady  is  the  wife  of  Alfred  J.  Ruffles, 
and  was,  under  the  will  of  her  father,  William  Bullock,  who 
died  many  years  ago,  entitled  to  a  share  of  his  estate.  For 
some  reason,  which  does  not  appear  upon  the  face  of  the 
bill,  the  money  to  which  she  was  *entitled,  instead  of  [544 
being  paid  to  the  lady,  was' retained  by  her  brother  on  her 
behalf.  Whether  he  retained  it  as  trustee  for  her  is  rather 
doubtful,  but  I  am  very  much  inclined  to  think  that  the  ef- 
fect of  the  transaction  was,  that  he  held  the  money  as  trus- 
tee for  his  sister,  since  it  does  not  appear  it  was  for  his  own 
accommodation,  or  that  he  desired  to  have  the  money.  The 
bill  states  this:  "From  the  time  of  the  testator's  decease 
the  executrix  and  executors  of  the  said  testator  carried  on 
the  farm  up  to  or  about  the  year  1850,  when  they  let  the 
same  to  Alfred  Bullock,  a  son  of  the  testator;  and  they 
wound  up  the  testator's  estate,  and  each  of  his  five  children's 
share  amounted  to  the  sum  of  £728,  and  it  was  then  arranged 
that  Alfred  Bullock  should  have  and  retain  the  share  of 

(»)  1  p.  Wms  ,  458.  (»)  Bumb..  86. 

(*)  Vol.  i.,  p.  2:n,  ed.  1849.  (•»)  1  Viri.  Ab.,  Sup.,  4T5. 
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Clementina  Bullock,  now  the  plaintiff  Clementina  Ruffles, 
on  the  security  of  his  promissory  note,  and  should  pay  her 
interest  thereon  at  the  rate  of  £5  per  cent,  per  annum.  There 
is  some  little  doubt,  but  I  will  take  it,  as  Mr.  Glasse  areued 
in  support  of  the  demurrer,  that  it  was  a  legal  debt.  1  will 
also  assume,  for  the  purpose  of  the  present  decision,  that 
where  there  is  a  legal  debt,  and  nothing  but  a  legal  debt,  the 
wife  cannot  have  an  equity  for  a  settlement,  and  cannot  sus- 
tain a  claim  for  a  settlement  out  of  the  legal  debt,  in  this 
court  In  that  state  of  things,  the  lady  having  married  in 
1865,  when  her  brother  must  have  had  the  money  in  his 
hands  for  many  years,  she  and  her  husband  separated  in 
November,  1867,  and  upon  that  separation  a  deed,  which 
was,  in  one  sense,  no  .doubt,  a  deed  of  separation,  was  exe- 
cuted, and  by  that  deed  the  husband  gives  the  usual  license 
to  the  wife  to  live  apart  from  him ;  and  as  a  part  of  the  ar- 
rangement, amongst  other  things,  it  was  agreed  between  the 
husband  and'  wife  that  the  yearly  interest  of  the  said  sum 
of  £728,  amounting  to  the  sum  of  £36  8^.,  should  during  the 
lifetime  of  the  said  Clementina  Ruffles  be  paid  to  her  for  her 
own  separate  use.  And  it  was  also  agreed  between  the  said 
husband  and  wife,  that  in  the  event  of  the  decease  of  the 
said  Clementina  Ruffles  in  the  lifetime  of  the  husband  the 
yearljr  interest  of  the  said  sum  of  £728  should  be  paid  to 
the  said  Alfred  John  Ruffles  during  his  life,  and  that  after 
his  decease  the  principal  and  interest  moneys  thereof  should 
be  held  by  the  said  Alfred  Bullock  in  trust  for  the  said 
Henry  John  Ruffles  absolutely,"  that  is,  their  only  child. 
645]  *Now  certainly  it  is  beyond  the  purview  of  a  deed 
of  separation  to  provide  for  the  husband  in  the  event  of  his 
surviving  the  wire,  and  it  is  also  beyond  the  purview  of  a 
deed  of  separation  to  provide  for  the  child  of  the  marriage 
out  of  the  wife's  property.  If  this  agreement  was  intended 
to  be,  as  it  is  priTria  facie^  nothing  more  than  a  separation 
deed,  I  quite  agree  there  is  plenty  oi  authority  for  this  propo- 
sition, to  settle  which  no  authority  need  have  been  cited  to 
me,  that  a  mere  separation  deed  is  put  an  end  to  by  the  hus- 
band and  wife  resuming  cohabitation.  But  I  think  it  is  a 
very  doubtful  point  whether  this  deed  does  not  go  bej'ond  a 
separation  deed  in  making  provision  for  the  husband  himself 
and  for  the  only  child  of  the  marriage ;  they  were,  at  that 
time,  liot  expecting  to  have  any  other  child,  inasmuch  as  the 
arrangement  was  that  they  should^  live  for  the  rest  of  their 
lives  apart.  Then  it  is  agreed,  that  if  thisjs  money  which 
can  be  recovered  in  this  court,  the  equity  of  a  settlement  can 
attach.     Now  I  cannot  help  thinking  that  this  deed,  in  an- 


Vol  XIX.]  EQUITT  CASES.  489 

V.C.M.  Ruffles  V.  Alston.  1875 

other  respect,  goes  considerably  beyond  a  separation  deed 
when  the  debtor,  that  is  the  brother,  Alfred  Bullock,  joins 
in  the  deed,  and  turns  himself  from  a  legal  debtor  into  a 
trustee,  because  he  is  a  party  to  the  deed,  having  executed 
it ;  and  amongst  other  tnings  there  is  this  covenant :  "The 
said  Alfred  Bullock  doth  hereby  for  himself,  his  heirs,  ex- 
ecutors, and  administrators,  covenant  with  the  said  Alfred 
John  Ruffles,  his  heirs,  executors,  and  administrators,  that 
{inter  alia)  he  the  said  Alfred  Bullock  shall  and  will  stand 
possessed  of,  and  interested  in,  the  said  sum  of  £728,  and 
the  interest  thereof,"  upon  these  trusts.  It  ai)pears,  there- 
fore, that,  for  the  benefit  of  the  husband  and  wife  and  child, 
the  debtor  uj)on  this  promissory  note  was  to  be  turned  into 
a  trustee,  which  gave  many  remedies  against  him  which  a 
court  of  law  could  not  have,  and  also  made  the  trusts  last 
longer  than  six  years,  or  even  than  twenty  years ;  all  that  is 
so  greatly  for  the  benefit  of  all  parties,  tliat  though,  as  be- 
tween husband  and  wife,  the  deed  has  come  to  an  end,  I 
think,  as  regards  Bullock,  he  having  joined  in  the  deed,  and 
declared  himself  to  be  a  trustee  of  this  money,  I  cannot  re- 
gard it  as  having  been  brought  to  an  end  in  tnat  respect  by 
the  agreement  to  resume  conabitation.  The  result  of  this 
case  IS  perfectly  clear.  It  this  is  a  valid  deed  over  and 
above  separation,  then  it  stands  thus :  Tlie  *husband  [546 
and  wife  are  both  alive,  the  child  is  still  alive ;  the  wife  has 
the  first  life  estate,  the  husband  has  the  second  life  estate, 
and  then  the  corpus  goes  to  the  child  ;  and  in  that  case  the 
assignees  of  the  bankrupt,  as  the  settlement  Stands,  must 
have  the  life  estate  of  the  husband  in  remainder  on  the  death 
of  the  wife.  But  if  the  settlement  does  not  stand,  then  I 
should  require  it  to  be  more  solemnly  argued  than  this  case 
has  been  before  I  could  come  to  the  conclusion  that,  under 
no  possible  circumstances,  could  a  wife  avail  herself  of  the 
machinery  of  this  court  to  obtain  a  settlement  out  of  money 
secured  to  her,  before  her  marriage,  by  a  promissory  note,  a  • 
bill  of  exchange,  or  a  bond. 

If  a  wife  were  to  file  a  bill  making  the  debtor  and  her 
husband  parties,  which  in  that  way  would  become  a  sort  of 
interpleader-suit,  she  setting  up  that  her  husband  had  de- 
serted her,  left  her  unprovided  for,  and  a  burthen  on  the 
parish  or  on  her  friends — the  husband  having  a  legal  right 
to  recover  that  debt — I  cannot  think  that  this  court  is  so 
powerless  that  she  could  ^ot,  in  such  a  case  as  that,  enforce 
a  settlement. 

It  is  not  necessary  for  me  to  decide  that  question  here ; 
but  I  am  of  opinion — first,  taking  the  whole  deed  of  1857 
13  Eng.  Kei».  m 
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together,  that  it  does  go  beyond  a  mere  separation  deed. 
Then  I  think  it  has  also  the  effect  of  turning  that  legal  debt 
of  the  brother  into  a  trust  enforceable  in  this  coiirt. 

Therefore,  on  both  those  grounds,  I  am  of  opinion  that 
the  demurrer  must  be  overruled,  because  the  basis  of  this 
bill  is  to  carrv  the  trusts  intg  execution.  If  there  be  a  set- 
tlement, the  demurrer  must  be  overruled ;  and  if  there  is  no 
settlement,  then  the  bill  is  filed  in  the  alternative,  and  prays 
the  equity  of  a  settlement.  If  I  am  right  in  my  conclusion, 
under  all  the  circumstances,  that  it  is  not  a  mere  legal  debt, 
then  she  would  have  the  power  to  ask  the  court  to  make  a 
settlement  upon  her  of  so  much  of  the  property  as  the  court 
should  think  fit ;  and  on  both  grounds  it  seems  to  me  that 
the  demurrer  must  be  overruled. 

Solicitors  for  the  plaintiffs :  Messrs.  Walter ^  Moojen  & 
Son. 

Solicitors  for  the  defendants :  Messrs.  Simpson  <6  Chdlvng- 
ford. 


[Lav  Reports,  19  Equity  Cases,  647.] 
V.-C.M.,  March  22,  1876. 

617]  *  Williams  v.  Evans. 

Cowity  Court  Appeal— Lease— Parol  Agreement— Specific  Perf(»rmqfu»— Outlay  upon 

Property. 

A.,  a  tenant  in. possession,  filed  a  bill  against  B.  for  the  specific  performance  of  a 
parol  agreement  for  a  lease  of  thirty  years.  A.  had  contracted  to  sub-let,  and  hia 
sub-lessee  had  expended  money  in  alterations  and  repairs  with  the  knowledge  and 
approval  of  B. : 

Held  (reversing  the  decision  of  the  County  Court  judge),  that  the  outlay  by  the 
sub-lessee  was  as  much  a  part  performance  of  the  agreement  as  if  made  by  A.,  who 
was  therefore  entitled  to  spec!  he  performancow 

The  court  will  not,  upon  appeal  from  a  Countv  Court,  entertain  an  objection  which 
is  not  raised  in  the  case  settled  by  the  County  Court  judge. 

•  This  was  an  appeal  against  the  decision  of  Thomas  Fal- 
coner, Esq.,  the  judge  of  the  County  Court  of  Glamorgan- 
shire, holden  at  Pontypridd. 

The  suit  was  for  the  specific  performance  of  an  alleged 
verbal  contract  entered  into  in  the  year  1871,  by  which  the 
defendant  agreed  to  grant  a  lease  to  the  plaintiff  of  tlie  Red 
Lion  Inn,  at  Pontypridd,  in  the  county  of  Glamorgan,  for 
the  term  of  thirty  years,  from  the  15th  of  August,  1871,  at 
a  yearly  rent  of  £39,  subject  to  the  usual  covenants,  and  it 
was  agreed  between  them  that  if  the  defendant  could  obtain 
the  consent  of  the  Taff  Vale  Railway  Company  to  a  change 
in  the  line  of  fj'ontago  of  the  said  premises,  the  plaintiff  was 
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to  pull  down  the  frontage  within  two  years  from  the  grant 
of  such  lease,  and  erect  and  build  a  new  and  entire  front 
wall,  windows,  and  door  to  the  premises,  and  defendant 
promised  to  apply  for  such  consent  to  the  railway  company, 
who  were  the  owners  of  the 'adjoining  ground ;  but  if  such 
consent  could  not  be  had,  no  alteration  in  the  line  of  the 
frontage  was  to  be  made.  Instructions  were  given  by  the 
defendant  to  Mr.  Robert  Thomas  to  draw  a  lease  upon  the 
terms  of  this  agreement,  and  the  draft  of  such  lease  was 

Ereparfed  accordingly,  and  was  submitted  to  and  approved 
y  the  defendant  and  by  the  plaintiff,  but  no  lease  nad  yet 
been  executed. 

Soon  after  the 'above  arrangement,  the  plaintiff  agreed, 
with  *the  sanction  of  the  defendant,  to  grant  a  sub-  [548 
lease  of  the  premises  for  the  remainder  or  the  term  to  W  il- 
liam  Leyshon,  who  was  to  make  certain  alterations  therein, 
and  fit  up  the  premises  as  a  manufactory  of  aerated  waters, 
and  to  erect  the  necessary  buildings  for  that  purpose  ;  and 
upon  the  faith  of  such  agreement  W.,  Leyshon  immediately 
commenced  to  make  the  alterations,  and  actually  completed 
the  same  with  the  full  consent  and  approbation  of  the  de- 
fendant, who  came  continually  to  the  premises  to  inspect  the 
same  during  the  progress  of  the  works. 

The  defendant  applied  to  the  railway  company  for  their 
consent  to  change  the  site  of  the  frontage  of^the  premises, 
but  the  consent  of  the  company  was  refused. 

The  plaintiff,  in  order  that  he  might  be  able  to  execute  a 
formal  lease  to  W.  Leyshon,  had  applied  to  the  defendant 
to  execute  a  lease  upon  the  terms  of  the  draft  lease  so  ap- 
proved of;  but  the  defendant  had  refused  to  do  so,  and  had 
threatened  to  take  proceedings  to  eject  the  plaintiff  from 
the  premises.  The  plaintiff  prayed  specific  performance  of 
the  agreement,  and  an  injunction  to  restrain  such  ejectment. 

The  case  settled  by  the  judge  of  the  County  Court  stated 
that  the  plaintiff's  evidence  was  to  this  effect — that  he  had 
been  lessee  of  the  Red  Lion  Inn  from  the  15th  of  May,  1860, 
for  ten  years,  at  a  rent  of  £39  a  year ;  that  Mrs.  Evans,  the 
wife  of  the  defendant,  was  the  owner  of  the  property,  and 
she  had  negotiated  with  the  plaintiff  the  tei-ms  of  a  new 
lease.  Mrs.  Evans  w-as  to  get  the  consent  of  the  railway 
company  to  the  alteration  of  the  front  of  the  house.  The 
altei-ation  was  to  be  made  provided  there  was  consent.  The 
plaintiff  afterwards  arranged  to  let  the  premises  to  Mr.  Ley- 
shon at  a  higher  rent.  They  were  both  to  find  some  of  the 
money,  and  Leyshon  was  to  pay  a  rent  on  the  money  laid 
out  by  the  plaintiff.     Mrs.  Evans  gave  instructions  for  the 
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lease.  The  plaintiff  had  not  himself  spent  money  upon  the 
premises  since  the  new  lease. 

The  evidence  of  Mrs.  Evans  was  that  a  lease  was  promised 
to  the  plaintiff  on  condition  that  the  railway  company  woald 
allow  the  house  to  be  drawn  out  to  the  front ;  out  if  they 
would  not  consent,  then  the  plaintiff  was  not  to  have  a  new 
lease.  She  had  told  the  plaintiff  and  Leyshon  that  they 
549]  had  broken  the  insurance,  *and  she  sent  for  the  agent 
and  paid  the  extra  premium.  The  draft  of  the  lease  nad 
never  been  sent  to  her. 

Mr.  Thomas,  the  solicitor  who  prepared  the  lease,  said  he 
believed  the  instructions  came  from  Mrs.  Evans.  He  had 
been  given  an  old  lease  by  which  to  prepare  the  new  one, 
with  a  proviso,  if  consent  obtained  to  alterations,  such  alter- 
ations to  be  made  by  the  plaintiff ;  but  if  no  consent,  there 
would  be  no  alteration.  The  draft  lease  was  not  sent  to 
Mrs.  Evans,  but  witness  saw  her  about  it  several  times. 

William  Leyshon,  in  his  evidence,  said  he  had  seen  Mr. 
and  Mrs.  Evans,  and  told  them  of  the  arrangement  he  had 
made  with  the  plaintiff.  He  told  them  they  were  goin^  to 
build  and  have  a  factory  for  ffincer  beer.  The  defendant 
objected  to  a  boiler,  and  said  tne  noase  was  insured;  wit- 
ness said  he  would  pay  the  extra  premium.  He  went  to 
the  insurance  office  and  found  that  Mrs.  Evans  had  paid 
the  extra  premium.  Witness  had  put  in  a  boiler,  and  he  had 
built  a  sfable  in  the  yard  and  laid  on  the  water  from  the 
water  company.  He  had  also  put  gas  there  and  doors  ex- 
tra, and  two  panel  windows.  He  had  converted  a  lumber- 
room  into  a  parlor,  papered  it,  and  put  up  a  tire-grate.  Mr. 
Evans  came  there  at  different  times.  He  told  Mr.  Evans 
that  it  was  understood  he  was  to  have  a  lease  for  thirty 
years.  His  outlay  had  been  from  £20  to  £25,  and  in  the 
inside  from  £10  to  £16.  He  had  always  been  willing  to 
make  the  alteration  to  the  frontage ;  but  the  railway  com- 
pany would  not  consent  to  it.  The  proposed  new  front 
would  have  cost  £300.  Mr.  Evans  was  glad  to  have  the 
stable  erected ;  he  was  backwards  and  forwards  there  ev- 
ery day. 

Bolton  Cull,  a  builder,  stated  that  the  alterations  made 
by  the  plaintiff  might  have  cost  from  £12  to  £15.  The 
stable  was  a  wooden  structure,  and  was  movable,  and  could 
be  taken  away.  He  had  put  in  three  doors  and  two  win- 
dows.    The  gas  and  water  fittings  could  be  taken  away. 

The  case  then  stated  that  it  was  contended  for  the  de- 
fence :  first,  that  there  was  no  security  that  the  £300  would 
be  laid  out ;  secondly,  that  two  years  had  already  expired  ; 
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thirdly,  that  the  money  laid  out  was  not  in  pursuance  or  by 
force  of  the  agreement,  nor  with  the  privity  of  the  defen- 
dant, and  that  there  had  been  no  expenditure  on  the  front 
of  the  house. 

*Por  the  plaintiflf  it  had  been  contended  that  the  agree-  [550 
ment  for  the  lease  was  that  the  lease  should  be  granted  if 
the  consent  of  the  railway  company  to  the  alteration  was 
not  obtained,  and  that  the  alterations  made  by  the  sub- 
tenant Leyshon  were  sufficient  part  performance  of  the  con- 
tract to  entitle  the  plaintiff  to  a  lease. 
.  The  County  Coui-t  judge  held  that  as  the  plaintiff  himself 
liad  made  no  expenditure  on  the  premises  there  was  no  part 

Serformance  of  the  agreement  by  him,  and  that  what  was 
one  by  the  sub-tenant  was  only  what  a  tenant  from  year 
to  year  might  have  done. 

If  the  vice-chancellor  should  be  of  opinion  there  was 
such  an  outlay  as  to  entitle  the  plaintiff  to  specific  perform- 
ance, there  must  be  a  decree  for  the  plaintiff,  otherwise  the 
order  for  the  dismissal  of  the  plaint  was  to  stand. 

Mr.  Everitt^  for  the  appt^llant:  The  only  question  sub- 
mitted by  the  case  settled  by  the  County  Court  judge  upon 
this  appeal,  is  whether  the  outlay  made  by  Mr.  Leyshon,  to 
whom  the  plaintiff  had  agreed  to  demise  the  house  and  prem- 
ises for  the  term  agreed  upon  by  the  defendant,  is  sumcient 
to  entitle  the  plaintiff  to  say  that  he  has  made  an  outlay  on 
the  premises  on  the  faith  of  the  promise  to  grant  him  a  lease 
thereof.  It  is  clear,  upon  the  evidence  adduced  in  the 
County  Court,  that  the  lease  was  to  be  granted  absolutely 
for  thirty  years,  at  £39  a  year  rent,  by  the  defendant  to  the 
plaintiff,  but  there  was  also  a  conditional  arrangement  that 
the  ijlaintiff  should  entirely  alter  the  front  of  the  house, 
provided  the  consent  of  the  railway  company  could  be  ob- 
tained. The  decision  of  the  County  Court  judge  goes  upon 
the  assumption  that  the  lease  was  in  any  event  to  be  granted, 
and  that  it  was  not  conditional  on  the  consent  of  tne  com- 
pany ;  therefore  the  only  question  submitted  to  this  court 
is  whether  the  outlay  by  the  sub-lessee  was  on  the  faith  of 
the  lease  to  the  plaintiff.  It  is  submitted  that  this  outlay 
must  be  considered  the  same  as  if  it  had  been  made  by  the 
plaintiff  himself.  The  County  Court  judge  seems  to  have 
considered  that-an  outlay  on  premises  agreed  to  be  leased 
by  a  parol  contract  must  be  an  outlay  in  doing  work  agreed 
under  the  contract  to  be  done  by  the  intended  lessee,  and 
that  any  outlay  by  a  person  to  *whom  premises  are  [551 
by  a  parol  contract  agi-eed  to  be  let  for  a  term,  does  not  en- 
title the  lessee  to  specific  performance  unless  the  outlay  is 
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in  respect  of  erections  specifically  contracted  to  be  erected. 
And  tlierefore,  that  as  neither  the  plaintiff  nor  his  sub-lessee 
have  laid  out-  money  in  erections  agreed  to  be  erected  as 
part  of  the  contract,  they  are  not  entitled  to  specific  per- 
loi-mance.  The  fallacy  of  this  view  is  obvious.  The  outlay 
was  effected  by  the  under-lessee,  but  it  is  precisely  the  same 
as  if  made  by  the  lessee  himself ;  for  the  underlease  was 
granted  upon  the  faith  of  the  parol  agreement,  and  upon 
the  faith  of  that. agreement  the  outlay  was  made. 

Mr.  Freeling^  for  the  respondent:  The  principal  objec- 
tion to  the  plaintiff's  right  to  a  decree  in  this  case  is  that 
the  suit  is  instituted  against  Mr.  Evans,  the  husband  of  the 
person  who  was  the  owner  of  the  property,  the  subject  of 
the  alleged  parol  agreement.  If  the  property  belonged  to 
Mrs.  Evans,  her  husband  had  no  power  to  grant  a  lease  for 
more  than  twenty-one  years;  consequently  an  agreement 
by  him  for  a  lease  of  thirty  years  is  absolutely  void.  A 
husband  cannot  bind  his  wife's  real  estate  for  thirty  years. 
The  whole  evidence  in  the  case  goes  to  show  that  the  con- 
tract was  made  with  Mrs.  Evans,  if  there  was  such  a  con- 
tract, but  the  wife  is  -not  a  party  to  this  suit. 

It  is  the  estate  of  the  husband  and  wife,  in  right  of  the 
wife,  and  the  court  is  asked,  where  the  wife  has  entered  into 
an  agreement  for  a  lease  for  tliirty  years,  to  enforce  it 
against  the  husband.  This  is  an  alleged  contract  by  the 
wife,  relating  to  her  own  real  estate.  There  is  no  evidence 
to  show  that  the  husband  so  conducted  himself  as  to  make 
his  wife  an  agent  for  him. 

[The  Vice-Chancellor  :  I  must  assume  that  the  hus- 
band was  bound  by  the  acts  of  his  wife.  I  do  not  think 
that  I  can  go  out  of  the  case  sent  up  to  me  on  appeal.  I 
think  no  point  can  be  taken  on  the  appeal  which  is  not 
contained  in  the  case,  settled  as  it  is  with  the  consent  of 
both  the  parties.  If  the  objection  had  been  taken  as  a  de- 
fence below,  there  might  have  been  evidence  given  on  the 
subject.  It  might  have  been  proved  that  the  husband  con- 
sidered his  wife  acting  as  his  agent.  As  there  is  no  evidence 
552]  *of  want  of  authority,  1  shall  assume  that  there  was 
evidence  to  show  that  the  husband  constituted  his  wife  his 
agent.  Probably  the  objection  was  not  taken  because  it 
could  no  doubt  have  been  proved  that  Mrs.  Evans  was  in 
effect  acting  with  the  sanction  of  her  husband. 

Ml-.  Bristowe^  Q.C.,  as  amicus  curicBy  referred  to  Midland 
Banking  Compani/  v.  Chambers  (*).] 

Then  as  to  the  merits.     It  was  held  by  the  County  Court 
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judge,  that  as  the  plaintiflf  himself  had  made  no  outlay  upon 
the  premises,  there  had  been  no  part  performance  of  the 
parol  agreement,  notwithstanding  that  there  had  been  an 
expenditure  by  the  sub-tenant.  The  plaintiJBf  was  in  posses- 
sion under  a  former  lease  for  ten  years,  and  upon  the  faith 
of  the  alleged  parol  agreement  he  entered  into  an  agreement 
with  another  person  to  grant  an  underlease,  but  he  made  no 
expenditure  upon  the  faith  of  the  agreement.  It  was  the 
under-tenant  who  expended  the  money  upon  the  faith  of 
the  agreement  with  the  plaintiflE.  The  outlay  was  not  made 
in  pursuance  of  the  agreement,  because  the  outlay  provided 
for  by  the  agreement  was  the  erecting  a  new  front  to  the 
house.  That  would  have  cost  £300,  according  to  the  evi- 
dence, which  would  have  been  a  substantial  consideration 
for  the  lease;  but  all  the  sub-tenant  did  was  to  expend 
between  £20  and  £30  in  fitting  up  the  premises  for  his  own 
particular  trade  of  an  aerated  water  manufacturer,  and  even 
that  outlay  was  made  by  doing  slight  alterations  and  adding 
.  fixtures  which  might  be  removed  by  a  tenant  from  year  to 
year. 

It  is  in  evidence  that  the  stable  was  a  wooden  erection,  and 
might  have  been  removed.  The  boiler,  the  gas  and  water 
pipes  might,  of  course,  have  been  taken  away ;  so  that  the 
whole  outlay  was  for  removable  tenant's  fixtures.  It  can- 
not, therefore,  be  said  that  the  money  was  expended  on  the 
feith  of  this  parol  agreement.  The  act  to  be  done  to  con- 
stitute part  performance  of  a  parol  agreement  must  be  an 
unequivocal  act  resulting  from  the  agreement.  That  was 
shown  in  the  case  of  Frame  v.  Da/wson{^).  But  where  the 
act  is  equivocal  and  easily  admits  of  compensation,  as  by  a 
tenant  rebuilding  a  party  wall,  then  there  is  no  part  per- 
formance. *The  acts  done  in  this  case  are  equivocal  [o53 
acts,  and  not  referable  to  the  agreement,  and  cannot  entitle 
the  plaintiff  to  a  decree  for  specific  performance.  In  the 
case  of  (yiteilly  v.  Thompson  {'),  where  there  was  an  agree- 
ment by  parol' that  on  the  plaintiff  procuring  a  release  of 
right  from  a  stranger  the  defendant  would  convey,  and  the 
plaintiff  procured  the  release  by  paying  a  valuable  consid- 
eration, that  was  held  not  to  be  part  performance,  and  the 
Statute  of  Frauds  (29  Car.  2,  c.  3)  could  be  pleaded  to  a 
bill  for  specific  performance  of  such  an  agreement.  The 
Lord  Chief  Baron  there  said :  "  I  do  not  incline  to  extend ' 
the  cases  of  part  performance ;  they  have  raised  the  very 
mischief  which  the  statute  intended  to  prevent." 
Sir  R.  Malins,  V.C.  :    This  case  is  stated  from  the  County 
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Court  with  great  inaccuracy,  and  it  is  very  difficult  to  dis- 
cover what  I  have  to  decide.  I  think,  however,  from  the 
admissions  of  the  parties,  some  of  the  difficulty  is  removed. 
The  plaintiff  had  been  the  lessee  of  the  Red  Lion  Inn  for  ten 
years  up  to  May,  1870;  he  was  still  in  possession  of  the 

})roperty,  holding  over,  I  suppose,  on  the  terms  of  the  old 
ease,  but,  at  all  .events,  he  was  in  possession,  and  being  so, 
it  was  verbally  agreed  by  the  defenoant  that  he  would  grant 
the  plaintiff  a  new  lease  for  thirty  years  at  a  rent  of  £9®  per 
annum.  The  plaintiff  having  that  agreement  for  a  lease, 
entered  into  an  agreement  with  Leyshon  that  he  should 
have  a  lease  for  the  whole  of  the  term  at  an  increased  rent. 
Now  it  is  plain  that,  whatever  was  done  by  the  plaintiff  was 
done  on  the  faith  of  the  parol  agreement  with  the  defendant 
that  he  should  have  this  lease  granted  to  him.  The  plaintiff 
certainly  wbuld  never  have  entered  into  an  agreement  for  an 
underlease  for  thirty  years  unless  he  had  fully  believed  that 
he  had  himself  a  valid  agreement  for  a  lease.  There  could 
be  no  specific  performance  of  the  agreement  by  reason  of 
the  plaintiff  having  entered  into  possession,  because,  in  fact, 
he  was  in  possession.  The  rule  is,  that  if  A.  agrees  to  grant 
a  lease  to  ^.,  and  B.  enters  into  possession  upon  the  faith  of 
that  agreement,  then  B.  is  entitled  to  a  decree  for  specific 
performance,  and  the  .case  is  thereby  taken  out  of  the 
554]  Statute  of  *Prauds.  But  this  phiintiff  was  in  posses- 
sion, and  my  opinion  is,  that  where  the  tenant  is  in  posses- 
sion and  afterwards  does  anything  which  alters  his  position 
for  the  purpose  of  carrying  out  the  new  contract,  that 
equally  takes  the  case  out  of  the  Statute  of  Frauds.  This 
is  the  law  settled  by  the  case  of  Nunn  v.  Fabian  (*),  which 
is  a  valuable  addition  to  this  branch  of  the  law.  There  a 
landlord  having  verbally  agreed  with  his  tenant  to  grant 
him  a  lease  for  twenty-one  years  at  an  increased  rent,  died 
before  the  execution  of  the  lease,  but  before  his  death  the 
tenant  had  paid  one  quarter's  rent  at  the  increased  rate.  It 
was  held  that  this  constituted  a  sufficient  part  performance 
of  the  agreement  to  take  the  case  out  of  the  Statute  of 
Frauds,  and  specific  performance  was  decreed.  Here  the 
plaintiff  has  acted  on  the  faith  of  the  parol  agreement,  and 
altered  his  position  by  letting  the  property  at  an  additional 
rent  and  laying  out  money  upon  the  property,  which  takes 
the  case  out  of  the  statute.  What,  then,  are  the' facts? 
The  plaintiff  has  altered  his  position  to  this  extent,  that  he 
has  entered  into  an  agreement  with  Leyshon  which  Leyshon 
may  seek  to  enforce  by  legal  proceedings ;  he  has,  there- 

(»)  Law  Rep.,  1  Cb.,  85. 


Vol.  Xl?.]  EQUITY  CASES.  497 

V.C.M.  '  WiUiams  v.  Evans.  1876 

fore,  exposed  himself  to  peril.    After  this  Leyshon,  with 
the  approbation  of  the  plaintiflf,  lays  out  money  on  the 

Sroperty ;  he  builds  a  stable,  he  erects  a  boiler,  he  puts  in 
oors  and  windows,  and  lays  on  appliances  fox  gas  and 
water.  The  plaintiff  certainly  never  would  have  sanctioned 
this  if  he  had  not  believed  that  he  had  a  valid  contract  for 
a  lease.  These  things  were  done  on  the  faith  of  the  parol 
agreement  that  the  lease  would  be  granted.  He  thought  he 
had  people  of  honor  to  deal  with,  and  that  his  lease  would 
.  be  granted  to  him  in  pursuance  of  the  agreement,  and  that 
they  would  not  turn  round  and  plead  the  Statute  of  Frauds 
against  him.  It  appears  to  me  that  what  Leyshon  did  was 
on  the  faith  of  the  verbal  contract  with  the  plaintiff,  and  I 
must  consider  that  what  he  did  was  in  part  performance  of 
the  contract.  It  is  of  no  consequence  whatever  whether  this 
was  done  by  the  plaintiff  or  by  his  sub-lessee ;  the  money 
was  expended  either  by  the  plaintiff  or  by  his  authority, 
and  it  does  not  matter  whether  it  came  out  of  the  plaintiffs 
pocket  or  that  of  Leyshon. 

Now,  the  evidence  is  very  distinct  to  show  that  Mr.  and 
Mrs.  Evans  were  aware  of  tnese  alterations  being  made,  and 
that  they  *were  being  done  by  Leyshon  upon  the  un-  [555 
derstanding  that  he  was  to  have  a  lease  from  the  plaintiff. 
Leyshon  says  he  had  seen  Mr.  and  Mrs.  Evans,  and  told 
them  of  the  arrangement  he  had  made  with  the  plaintiff. 
He  told  them  what  the  buildings  were  to  be.  He  says  that 
Mr.  Evans  came  there  at  various  times,  he  was  backwards 
and  forwards  every  day,  and  he  was  glad  to  have  the  stable 
erected.  It  is  also  clear  from  this  evidence  that  Mr.  Evans 
was  cognizant  of  what  Mrs.  Evans  had  been  doing  in  letting 
the  premises.  Mr.  Evans  was  as  much  bound  as  nis  wife  by 
this  conduct.  All  this  could  not  have  been  done  except 
under  the  belief  that  a  lease  would  be  granted.  Then  there 
is  evidence  as  to  the  nature  of  the  structures,  and  it  is  said 
that  the  stable  was  built  of  wood  and  could  be  removed. 
This  might  possibly  be,  but  yet  there  is  nothing  to  show 
that  it  was  a  tenant's  fixture. 

Under  these  circumstances  the  judge  has  submitted  this 
question.  He  has  decided  that,  as  the  plaintiff  himself  had 
made  no  expenditure  on  the  premises,  there  was  no  part 
performance  of  the  agreement  by  him,  and  that  what  was 
done  by  the  sub-tenant  was  only  what  a  tenant  from  year  to 
year  might  have  done.  If  I  should  be  of  opinion  that  there 
was  such  outlay  as  to  entitle  the  plaintiff  to  specific  per- 
formance, tliere  must  be  a  decree  for  the  plaintiff,  otherwise 
the  order  for  dismissal  of  the  plaint  will  stand.  My  opin- 
13  Eng.  Rep.  63 
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ion  upon  this  point  is,  that  the  expenditure  was  made  by 
the  authority  of  the  plaintiff,  and  that  it  operates  exactly  as 
if  it  had  been  made  by  himself,  because  it  was  done  on  the 
faith  of  the  contract,  and  was  not  such  an  expenditure  as  a 
tenant  from  year  to  year  might  have  made.  I  think  this 
was  an  outlay  by  the  plaintiff,  or  by  his  sanction  or  direc- 
tion, which  entitled  him  to  specific  performance  of  the  con- 
tract for  a  lease. 

Another  question  has  been  raised  in  this  case  by  Mr. 
Freeling,  as  counsel  for  the  defendant.  It  does  not  in  anv 
manner  affect  my  decision,  but,  as  it  has  been  mised,  I  think 
it  right  to  express  my  opinion,  since  it  may  act  as  a  guide 
to  County  Court  judges  in  preparing  cases  for  the  opinion  of 
the  Court  of  Appeal.  I  am  of  opinion  that,  according  to 
the  act  of  Parliament,  the  case  does  not  come  before  me  for 
decision  generally  on  all  the  questions  in  the  case,  but  only 
on  those  points  which  are  submitted  for  my  decision.  I 
556]  have  looked  into  Mr.  Leonard's  book  upon  the  *prac- 
tice  of  the  county  courts.  Since  the  book  was  published, 
Mr  Leonard  has  become  a  County  Court  judge,  and  it  is,  no 
doubt,  a  book  of  authority  upon  the  practice  of  county 
courts,  and  I  find  it  there  stated (')  that  the  case  for  the  de- 
cision of  the  Court  of  Appeal  should  be  prepared  by  the 
appellant's  counsel  or  solicitor,  and  a  copv  of  the  draft  case 
should  be  submitted  to  the  attorney  of  tne  respondent  for 
his  approval.  If  the  parties  cannot  agree  as  to  the  form  of 
the  case,  a  copy  of  the  draft  case,  prepared  on  the  part  of 
the  appellant,  must  be  lodged  by  his  attorney-  with  the 
Registrar,  who  will,  after  consulting  the  judge,  hx  a  day  for 
the  case  to  be  settled  and  signed  by  him,  of  which  notice  is 
to  be  given  to  the  parties  in  the  suit,  in  order  that  they 
may  appear  before  him  and  be  heard  on  the  subject  of  the 
form  oi  the  case.  If,  however,  the  parties  should  agree 
on  the  form  of  the  case  without  the  interference  of  the  court, 
then  the  same  is  to  be  presented  to  the  judge  for  his  ap- 
proval and  signature.  But  if  the  judge  should  not  then 
approve  of  the  case,  the  parties  are  to  be  summoned  to  at- 
tend him  to  be  heard  as  to  the  form  of  the  case. 

It  appears,  therefore,  that  the  parties  agree  upon  the  form 
of  the  case  to  be  sent  up  for  appeal.  As  far  as  my  expe- 
rience goes,  I  think  the  judges  m  general  send  up  their  cases 
in  a  very  satisfactoiy  form,  and  no  doubt  they  submit  to 
this  court  any  question  which  the  parties  desire.  I  do  not 
find  in  this  case  that  any  question  is  submitted  as  to  whether 
the  defendant  Evans  agreed  with  his  wife  in  entering  into 
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this  contract  for  a  lease,  but  it  is  clear  that  the  husband 
must  have  considered  himself  bound  by  what  his  wife  had 
done,  and  that  it  would  have  been  vain  to  raise  such  a  de- 
fence in  the  court  below.  I  should  be  guilty  of  great  injus- 
tice if,  under  such  circumstances,  I  were  to  decide  the  case 
upon  a  point  which  is  not  submitted  to  me,  and  which  might 
have  been  quite  clear  upon  the  evidence  adduced  before  the 
County  Court,  and  when  the  husband  had  appeared  before 
the  court  and  admitted  that  he  was  bound.  The  case  shows 
that  it  was  the  property  of  the  wife,  and  in  all  probability 
there  was  sufficient  evidence  to  show  that  what  the  wife  had 
done  the  husband  was  satisfied  with,  and  he  adopted  it.  On 
the  other  hand,  it  is  said  that  I  could  not  make  a  decree  for 
specific  performance  of  a  contract  by  the  husband  for  a  lease 
for  thirty  years  of  property  belonging  to  his  *wife.  [557 
The  right  of  the  husband  over  the  property  is  distinct :  he 
is  entitled  to  the  freehold  in  her  right,  and  the  control  of 
the  husband  over  the  freehold  estate  of  his  wife  includes  a 
right  to  receive  the  rents  and  profits  during  the  coverture, 
and  during  his  own  life  if  he  retains  the  estate  as  tenant  by 
the  curtesy.  I  think  this  contract  was  made  by  the  wife, 
who  acted  as  the  agent  for  her  husband,  and  that  the  hus- 
band was  cognizant  of  the  acts  of  his  wife,  and  sanctioned 
what  she  had  done. 

There  was,  I  think,  a  contract  to  grant  a  lease  for  thirty 
years.  If  the  grantee  had  not  been  in  possession  of  the 
property  at  the  time,  but  had  thereupon  entered  into  pos- 
session with  the  sanction  of  the  lessor,  and  had  paid  rent, 
that  would  have  been  suflScient  to  constitute  part  perform- 
ance .of  the  contract,  and  to  entitle  the  lessee  to  a  decree  for 
specific  performance ;  but  the  lessee  was  in  possession,  and 
remained  in  possession,  and  I  think  that  by  the  expenditure 
of  money  upon  the  property  there  was  still  such  an  amount 
of  performance  of  the  contract  as  would  entitle  him  to  a  de- 
cree. This  is  in  conformity  with  the  principle  decided  in 
Nunn  V.  Vahian  (*),  and  the  case  is  thus  taken  out  of  the 
Statute  of  Frauds. 

The  defence  is,  in  my  opinion,  an  unconscionable  defence, 
and  I  can  find  no  merits  on  the  part  of  the  defendant,  and, 
according  to  the  principle  I  have  laid  down,  that  the  losing 
party  must  pay  tne  costs,  and  as  I  can  see  no  reason  for  de- 
viating in  this  case  from  that  principle,  I  must  make  a  de- 
cree for  specific  performance,  with  costs  to  be  paid  by  the 
defendant.  I  ought  to  have  said,  that  with  regard  to  the 
case  of  Frame  v.  Dawson  ('),   I  cannot  coincide  with  that 
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decision  in  the  terms  there  laid  down — that  the  money  ex- 
pended might  be  returned,  or  it  might  be  got  back  from  the 
landlord  by  an  action  at  law.  I  must  negative  the  proposi- 
tion there  laid  down  altogether.  Where  there  is  expendi- 
ture upon  the  property,  it  will  be  referred  to  the  new  position 
in  which  the  man  believes  himself  to  be.  I  cannot  think 
that  the  courts  would  now  concur  in  that  decision.  The 
case  of  ParJcer  v.  Smith  {')  shows  Vice-Chancellor  Knight 
Bruce' s  opinion  of  Frame  v.  Dawson,  He  there  said  **the 
act  done  in  that  case  was  not  distinctly  referable  to  any 
agreement.  It  might  and  would  have  been  done  without 
any  agreement ;  it  was  a  matter  of  duty,  independently  of 
aii^  agreement."  There  was  no  part  performance  in  that 
658]  case.  It  had  ^nothing  to  ao  witn  a  question  of  part 
performance.  Here  it  is  an  act  done  by  a  person  in  his  new 
position  of  expending  monej  upon  the  property.  The  de- 
cision of  the  County  Court  judge  must  be  reversed,  and  the 
defendant  must  pay  the  costs  of  the  suit,  including  the  costs 
of  the  appeal. 

Solicitors  for  the  plaintiflf :  Messrs.  Sharp  <6  Ullithorney 
agents  for  Messrs.  Simons  &  Pleios^  Merthyr  Tidvil. 

Solicitor  for  the  defendant :  Mr.  C.  R.  James ^  agent  for 
Messrs.  C.  F,  &  O.  James^  Mprthyr  Tydml, 


(»)  1  Coll.,  608. 


See  Moak's  Van  Sant.  PI,  482. 

An  oral  agreement  to  hire  a  shop  for 
a  period  of  time  not  allowed  by  the 
statute  of  frauds,  and  to  pay  the  land- 
lord the  amount  expend^  by  him  in 
fitting  it  up,  is  within  the  statute  of 
frauds ;  and  no  action  will  lie  upon  it 
for  the  amount  so  expended  :  McMul- 
len  V.  ROey,  6  Gray,  500  ;  CLe^ry  v. 
Delaney,  68  Maine,  584  ;  Be  Beerski  v. 
Paige,  47  Barb.,  172,  86  N.  Y.,  537  ; 
Dung  V.  Parker,  52  N.  Y.,  494. 

See  also  Staneliff  v.  Boss,  57  N.  Y. 
Rep.,  643  ;  Moak's  Van  Sant.  PI.,  491. 

A  lessor  leased  premises  for  six 
months,  payable  monthly  in  advance, 
with  agreement  to  make  certain  altera- 
tions. Before  the  expiration  of  the 
first  month,  and  before  the  alterations 
were  made,  the  lessee  turned, over  her 
lease  for  the  month  paid  in  advance  to 
defendant  below.  The  lessor  declin- 
ing to  complete  the  repairs  unless  as- 
sured of  the  payment  of  the  balance  of 
the  rent,  the  defendant  told  him  the 
lease  had  been  assigned  to  him,  and  he 


would  pay  tbe  rent.  The  lessor  com- 
pleted tlie  repairs  ;  and  at  his  request 
the  defendant  stipulated  in  writing  to 
the  effect  that  the  lessee  having  as- 
signed her  interest  in  the  lease  to  nim, 
he  agreed  to  comply  with  its  terms. 
Soon  after  the  commencement  of  the 
second  mpnth  he  surrendered  the  pos- 
session OT  the  premises  on  the  demand 
of  the  original  lessee,  but  without  any 
notice  to  the  lessor.  The  latter  sued 
for  the  rent  of  the  second  month : 

Held,  that  this  was  not  a  case  of  no- 
vation. To  have  made  it  such  the  de-  . 
fendant  must  have  been  liable  to  the 
lessee  for  the  rent  sued  for ;  and  in 
consideration  therefor,  and  by  her 
order  or  consent,  and  in  discharge  of 
her  obligation,  must  have  promised  to 
pay  the  same  to  the  lessor. 

Held  further,  that  if  the  plaintiff  was 
induced  to  incur  the  expense  of  the 
litigation  in  reliance  upon  a  promise 
by  defendant  to  pay,  which  was  ap- 
parently legal  and  valid,  and  upon  a 
statement  of  the  defendant  establishing 
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his  liability,  which,  though  not  true,  Expenditares  in  litigation  may  as 

plaintiff  had  reason  to  belieye  to  be  so  reasonably  constitute  the  basis  of  an 

and  to  rely  upon,   the    defendant  is  estoppel  as  any  other  expenditures  : 

estopped  to  deny  the  truth  thereof.  Meiater  v.  Bimej/,  24  Michigan,  485. 


[Law  Reports,  19  Equity  Cases,  6H8.] 
V.CJM.,  Feb.  16,  23,  24,  26 ;  March  2,  8,  9,  10,  11 ;  June  6,  1874. 

Corporation  of  Hastings  v.  Ivall. 

^1871     H.     180.] 
TVeapaster  on  Foreshore — PoneMory  Title — Adverse  T%de  of  Grovm — Evidence, 

A  possessory  title  sufficient  against  a  trespasser  may  be  established  by  persons 
claiming  foreshore,  without  producing  evidence  sufficient  to  displace  the  title  of  the 
Crown. 

In  a  suit  against  a  trespasser  by  persons  claiming  title  to  foreshore  and  giving  evi- 
dence of  «cts  of  ownership  in  support  of  their  title,  it  is  not  open  to  the  defendant  to 
prove  any  acts  of  ownership  by  the  Crown  except  such  as  can  be  shown  to  have 
been  done  with  the  knowledge  of  the  plaintiffs. 

Queen  Elizabeth,  by  royal  letters  patent,  granted  to  the  Corporation  of  Hastings 
certain  lands  in  and  about  Hastings,  which  were  liable  to  forfeiture,  as  being  affected 
by  superstitious  uses,  and  had  been  previously  concealed,  and  "  all  that  her  parcel 
of  land  «nd  her  hereditaments  called  the  Stone  Beache  vrith  the  appurtenances  in 
Hastings  aforesaid,  in  her  said  county  of  Sussex,  and  all  messuages,  houses,  edifices, 
and  buildings  whatsoever,  with  their  appurtenances,  in  and  upon  the  aforesaid  par- 
cel of  land  called  the  Stone  Beache  ^ : 

Udiy  (1)  that  there  was  no  presumption  from  the  language  of  the  grant  a^inst 
the  extension  of  the  g^ant  to  the  part  of  the  beach  below  hi^h-water  mark ;  (2)  that 
inasmuch  as  it  appeared  that  the  expression  "  Stone  Beadie'*  was  now  applied  to 
the  entire  part  of  the  beach  covered  with  shingle,  which  extended  below  as  well  as 
above  high-water  mark,  and  that  the  inferior  ooundary,  called  the  "  Stone's  Foot,'' 
was  liable  to  vary  according  to  the  state  of  the  wind  and  tide,  the  whole  present 
foreshore,  whether  now  shingle  or  sand,  must,  as  against  a  person  not  claiming  any 
title  in  himself,  be  presumed  to  be  included  in  the  grant. 

Injunction  granted  accordingly  to  restrain  the  deposit  of  earth  on  the  sand  below 
the  Stone's  Foot. 

By  certain  letters  patent  of  the  14th  of  February,  in  the 
thirty-first  vear  of  the  reign  of  Queen  Elizabeth,  which  were 
duly  enrolled,  *she  of  ner  special  grace,  certain  [559 
knowledge,  and  mere  motion  gave  and  granted  to  the 
Mayor,  Jurats,  and  Commonalty  of  the  Town  and  Port  of 
Hastings,  in  the  county  of  Sussex,  and  their  successors,  be- 
sides certain  lands  and  hereditaments  in  the  parishes  of  St. 
Clement  and  All  Saints,  Hastings,  all  that  her  parcel,  of 
land  and  her  hereditaments  called  the  Stone  Beache,  with 
the  appurtenances  in  Hastings  aforesaid,  in  the  said  county 
of  Sussex,  and  all  messuages,  houses,  edifices,  and  build- 
ings  whatsoever,  with  the  appurtenances,  in  and  upon  the 
aforesaid  parcel  of  land  called  the  Stone  Beache,  then  or 
lately  built  or  constructed ;  and  all  those  her  lands,  tene- 
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ments,  and  hereditaments  called  Cliffe  Lands,  with  the 
appurtenances;  and  all  other  her  lands,  tenements,  and 
hereditaments  lying  and  being  in  Hastings  aforesaid,  or 
elsewhere  in  her  said  county  of  Sussex,  being  theretofore 
given  or  appointed  to  one  Janetta  A.  Clvve,  otherwise 
Clyflfe,  or  by  some  one,  or  some  others,  for  tne  maintenance 
of  an  obit  in  the  said  church  of  All  Saints,  in  Hastings 
aforesaid,  and  Westham,  in  her  county  of  Sussex,  or  in  oqe 
of  them  ;  and  all  those  her  lands,  tenements,  and  pastures 
called  Sharpelands,  with  the  appurtenances ;  and  all  her 
lands,  tenements,  and  hereditaments  called  Magdalen  Lands 
and  Church  Feildes,  with  the  appurtenances  situate  and 
lying  in  Hastings  aforesaid,  or  within  the  liberties  of  the 
same ;  and  all  those  her  fresh  and  salt  marshes,  and  other 
her  lands,  tenements,  tithes,  rents,  and  hereditaments  what- 
soever in  Hastings  aforesaid,  with  the  appurtenances,  or 
within  the  liberties  of  the  same,  then  or  not  long  since  con- 
cealed, subtracted,  or  unjustly  detained  from  her,  or  from 
her  progenitors,  and  all  the  issues,  rents,  and  yearly  profits 
of  an  and  singular  so  from  her  or  from  her  progenitors  sub- 
tracted or  unjustly  detained,  from  the  time  that  the  same 
E remises  came  to,  or  ought  to  have  come  to,  her  hands, 
itherto  coming  or  growing ;  and  also  the  advowson,  dona- 
tion, free  disposition,  and  right  of  patronage  of  the  rectory 
and  church  of  the  Blessed  Mary,  in  the  castle  of  Hastings 
aforesaid,  commonly  known  as  the  Castle  Parish  and  Saint 
Andrew,  or  by  the  name  of  one  of  them,  with  all  their* rights 
and  appurtenances :  To  have  and  to  hold  all  and  singular 
the  premises  thereinbefore  expressed,  and  subject  and  by 
the  same  letters  patent  before  granted,  with  the  appurte- 
nances, to  the  aforenamed  Mayor,  Jurats,  and  Commonalty 
560]  of  the  Town  and  Port  of  ^Hastings,  in  the  county  of 
Sussex,  and  their  successors,  to  the  sole  and  proper  use  and 
behoof  of  them  the  said  Mayor,  Jui*ats,  and  Commonalty, 
and  their  successors  forever :  To  hold  after  her  heirs  and 
successors  of  her  manor  of  East  Gi-eenwich,  in  the  county 
of  Kent,  by  fealty  only  on  free  and  common  socage,  and 
not  in  chief,  nor  on  knight  service,  at  the  rent  therein  men- 
tioned. 

The  letters  patent,  which  were  in  the  Latin  language,  also 
contained  a  clause  which,  as  translated,  was  as  follows : 

"Provided  always,  that  if  the  aforesaid  lands  and  here- 
ditaments called  the  Stone  Beache,  in  Hastings  aforesaid, 
and  also  the  aforesaid  messuages,  houses,  edifices,  and 
buildings  built,  erected,  or  constructed  upon  the  aforesaid 
parcel  of  land  called  the  Stone  Beadie,  and  the  aforesaid 
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lands  and  other  the  premises  called  Clyffe  Lands,  and  the 
aforesaid  lands,  tenements,  an(i.  other  the  premises  called. 
Ma^^dalen's  and  Church  Lands,  and  the  aforesaid  salt  and 
fresli  marshes  in  Hastings  aforesaid ;  and  'all  lands,  tene- 
ments, and  other  the  premises  heretofore  as  is  aforesaid 
given  or  appointed  to  the  maintenance  of  an  obit  in  the 
Church  of  All  Saints,  in  Hastings  and  Westham  aforesaid, 
or  in  either  of  them,  by  the  -  aforesaid  Janetta  A.  Clyve, 
otherwise  Clyflfe,  or  by  any  other  or  others,  except  the 
aforesaid  farms,  tenements,  and  hereditaments,  as  is  afore- 
said given,  assigned,  or  appointed  for  the  aforesaid  obit  of 
the  aforesaid  knight,  and  the  aforesaid  lands,  tenements, 
and  hereditaments  as  is  aforesaid  given,  assigned,  or  ap- 
pointed for  the  aforesaid  obit  of  the  aforesaid  Sharpes,  or 
the  rents  and  profits  of  the  same  on  the  1st  day  of  May,  in 
the  twenty-fifth  year  of  our  reign,  and  before  irom  us  have 
not  been  unjustly  concealed,  subtracted,  or  detained,  and  so 
unjustly  concealed,  subtracted,  or  detained,  continued  until 
the  26th  day  of  June,  in  the  twenty-sixth  year  of  our  reign, 
that  then  these  our  letters  jj^tent  as  to  such  parcel  of  the 
same  premises  called  the  Stone  Beache,  and  also  the  afore- 
said premises  built  or  constructed  upon  the  Stone  Beache, 
and  the  same  premises  called  Clyflfe  Lands,  and  the  afore- 
said premises  called  Magdalen's  and  Church  Lands,  and  the 
aforesaid  fresh  and  salt  marshes  in  Hastings  aforesaid  by 
these  presents  before  granted ;  and  as  to  such  parcel  of  the 

})remises  heretofore  as  is  aforesaid  given,  appointed,  or 
imited  for  the  maintenance  of  the  aforesaid  obit  in  the 
aforesaid  churches  of  Hastings  and  Westham  aforesaid,  by 
the  *aforesaid  Janetta  A.  Clyve,  or  any  others,  except  [561 
the  aforesaid  knight's  obit  and  Sharpes'  obit,  which,  or  the 
rents  or  profits  of  which,  are  not  so  from  us  concealed,  sub- 
tracted, or  unjustly  detained,  shall  be  void  and  of  no  eflfect 
in  law ;  and  as  to  the  residue,  they  nevertheless  shall  stand' 
and  be  good  and  sufficient  in  law,  anything  in  these  our 
letters  patent  to  the  contrary  thereof  notwithstanding." 

At  the  date  of  the  charter,  and  for  long  afterwards,  the 
buildings  of  the  town  of  Hastings  were  entirely  inclosed 
within  a  Norman  wall,  which  began  at  the  castle  on  the 
west,  and  extended  to  a  cliflf  on  the  east  called  the  East 
Cliflf,  w^hich  formed  a  natural  protection  on  that  side.  This 
inclosure  comprised  parts  of  three  parishes,  called  respect- 
ively, All  Saints,  St.  Clements,  and  St.  Mary-in-the  Castle, 
and  the  sea-shore,  which  was  uninclosed,  formed  its  south- 
ern boundary. 
This  district  was  part  of  a  larger  tract  of  land  called  the 
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liberties  of  the  town  and  port  of  Hastings,  and  having  a 
frontage  to  the  sea-shore  extending  for  a  distance  of  more 
than  iive  miles  from  Ecclesboume  on  the  east  to  Bulver- 
hithe  on  the  west,  including  the  entire  sea  frontage  of  St. 
Leonards  as  well  as  Hastings.  It  comprised,  besides  the  re- 
maining portions  of  the  parishes  of  All  Saints,  St.  Clements, 
and  St.  Mary-in-the-Castle,  the  parishes  of  St.  Andrew,  Holy 
Trinity,  St.  Michael,  St.  Mary  Magdalen,  the  part  of  St. 
Leonards  within  the  liberties  of  Hastings,  and  St.  Mary 
Bnlverhithe. 
Beyond  this  larger  district  there  were  some  outlying 

garishes,  which  were  also  said  to  enloycertain  privileges, 
ut  not  to  be  within  the  liberties  of  the  town  and  port. 
The  bounds  of  the  larger  district  had,  under  the  direction 
of  the  corporation,  been  regularly  beaten  till  a  recent  period 
from  the  west  side  of  a  creek  or  haven  at  Bulverhitiie  on 
the  west  to  Ecclesboume  on  the  east. 

At  the  beginning  of  the  present  century  there  ran  along 
nearly  the  whole  of  the  sea-shore,  except  where  a  large 
mass  of  rock  known  as  the  'iWhite  Rock"  projected  tow- 
ards the  sea  beyond  the  high- water  mark,  a  shingly  beach, 
the  upper  part  of  which  was  never  under  ordinary  circum- 
stances covered  by  the  tide.  It  everywhere  extended  down- 
wards considerably  below  the  high-water  mark,  but  the 
662]  point  where  it  ceased,  and  ttie  sand  or  rock  *began, 
which  was  called  the  "  Stone's  Foot,"  varied  with  the  state 
and  direction  of  the  wind  and  tide.  Some  portion  of  this 
beach  above  high- water  mark  had  had  bnildings  upon  it 
from  a  very  remote  time. 

The  castle,  forming  the  western  end  of  the  old  wall,  was 
on  a  steep  cliflf  rising  abruptly  from  the  level  of  the  shore ; 
and  before  the  period  when  building  began  to  extend  west- 
ward of  this  point,  there  existed  at  spme  little  distance  on 
'the  west  side  of  the  cliflf  a  creek  or  haven  known  as  the 
Priory  Water,  opening  into  the  sea  at  a  point  in  the  parish 
of  St.  Mary-in-the-Castle,  and  running  m  a  north-easterly 
direction  into  Holy  Trinity  parish.  In  early  times  this 
creek  was  large  enough  to  be  accessible  to  small  vessels;  and 
there  was  an  old  pier  to  protect  them  in  entering.  But  the 
creek  gradually  silted  upand  became  useless,  and  when  build- 
ing extended,  the  remains  of  it  were  tilled  up  and  the  site 
built  over.  The  precise  course  of  the  Priory  Water  and 
the  precise  site  of  the  old  pier  were  in  dispute,  but  it  is  not 
material  to  give  the  details  for  the  purposes  of  this  report. 
Some  time  before  the  year  1827  a  portion  of  shingly  land 
to  the  west  of  the  Prioiy  Water,  and  beyond  the  parish  of 
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St.  Mary-in-the-Castle,  which  had  once  been  covered  by  the 
sea,  was  occupied  by  smugglers  and  other  adventurers,  who 
built  several  tenements  thereon.  They  hoisted  an  American 
flag,  and  called  the  place  ''America,"  and  otherwise  be- 
haved in  a  lawless  manner.  An  inquisition  was  held  on 
the  6th  of  December,  1827,  finding  that  the  land  occupied 
by  these  persons  had  been  covered  with  the  water  of  the 
sea,  but  was  not  then,  and  had  not  for  many  years  past 
been,  covered  with  water,  and  did  not  form  any  part  of  any 
manor,  and  that  the  right  to  the  same  was  vested  in  the 
Crown,  fin  pursuance  of  this  finding  the  inhabitants  of 
''  America  "  were  ejected  under  the  direction  of  the  Commis- 
sioners. It  was  alleged  by  the  plaintiffs  that  the  corporation, 
had  acquiesced  in  this  assertion  of  the  Crown' s  rights,  because 
they  had  not  sufficient  force  at  their  command  to  dislodge 
the- occupants  of  America,  but  this  was  disputed,  and  there 
was  no  specific  evidence  of  it  beyond  the  assertions  of  some 
recent  members  of  the  corporation. 

To  the  west  of  this  spot  was  the  White  Rock  before  men- 
tioned, beyond  which  again  part  of  the  manor  of  Grensing, 
the  property  of  *a  Mr.  Eversfield,  came  down  to  the  [563 
shore,  and  some  way  further  to  the  west,  in  the  year  1828, 
St.  Leonards  was  commenced  to  be  built. 

Some  time  afterwards  the  trustees  of  Mr.  Eversfield' s  es- 
tate caused  the  White  Rock  to  be  blown  up'  and  removed, 
and  by  them  and  the  corporation  a  carriage  road,  protected 
by  a  sea-wall,  was  carried  along  the  sea  frontage,  and  this 
was  afterwards  continued,  at  the  joint  cost  of  the  corpora- 
tion and  the  adjoining  landowners,  along  the  frontage  of  St. 
Leonards.  There  were  three  slipways  left  in  the  sea-wall 
for  the  purpose  of  communicating  with  the  shore. 

In  the  year  1852,  the  corporation  purchased  from  Mr. 
Eversfield  a  strip  of  land  along  the  shore  opposite  his  prop- 
erty, and  a  conveyance  to  them  was  executed,  including  in 
express  words  all  the  land  consisting  of  sea- shore  and  stone 
beach  opposite  the  portion  purchased.  But  he  declined  to 
enter  into  any  covenants  for  title  to  the  foreshore  or  stone 
beach,  on  the  ground,  as  stated  by  his  solicitor,  that  he 
thought  the  Crown  might  have  a  ^referable  title. 

After  the  destruction  of  the  White  Rock,  building  con- 
tinued to  extend  along  the  sea  front  westwards  towards  St. 
Leonards.  In  consequence  of  the  ground  rising  rapidly  at 
a  short  distance  from  the  shore,  it  was  generally  necessarjr 
in  preparing  foundations  to  dig  out  and  remove  large  quanti- 
ties ot  earth  and  rubbish.  Much  of  this  was  used  up  in 
tilling  in  the  back  of  the  sea-wall  and  levelling  other  ine- 
13  Eng.  lli:r.     •         04 
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qualities  in  the  ground.  But  in  many  cases,  the  excavations 
had  been  tipped  just  below  the  sea-wall  and  left  for  the  tide 
to  carry  away.  The  place  of  deposit  was  above  the  ordinary 
high-water  mark,  and  the  earth  tipped  over  generally  re- 
mained till  the  occasion  of  an  unusually  high  tide  accom- 
panied with  wind,  when  all  the  accumulations  would  be 
carried  away  leaving  the  beach  quite  clean. 

Immense  quantities  of  earth  were  said  to  have  been  dis- 
posed of  in  this  way ;  but  after  a  time  it  began  to  be  con- 
sidered that  the  purity  of  the  sea  water  and  the  sand  wpre 
beginning  to  be  affected  by  the  deposit,  and  the  corporation 
determined  to  put  a  stop  to  the  practice.  They  accordingly 
.  caused  notices  to  be  issued,  warning  persons  against  deposit- 
ing materials  more  than  six  yards  above  the  Stone's  Foot, 
564]  and  threatening  them  with  a  fine  of  405.  *for  so  do- 
ing. Such  notices  were  headed  ''Hastings  Local  Board  of 
Health."  The  plaintiffs  relied  on  them  as  an  assertion  of 
the  title  of  the  corporation  to  the  foreshore.  The  defendant 
insisted  that  they  were  set  up  merely  under  the  powers  of 
the  acts  hereafter  stated. 

To  the  westward  of  the  Eversfield  estate  the  property 
fronting  the  sea  belonged  to  Mr.  Moreing,  and  it  appeared 
that  he  had  spent  a  large  sum  of  money  in  laving  out  and 
building  parts  of  a  square  running  back  from  the  sea  called 
WaiTior  Square.  For  the  purpose  of  preparing  the  founda- 
tions for  these  buildings  as  they  were  erected,  it  was  neces- 
sary to  dispose  of  a  large  quantity  of  excavated  earth,  and 
for  some  years  prior  to  1871,  Mr.  Moreing  had  been  in  the 
habit  of  getting  rid  of  the  excavated  earth  by  having  it  de- 
posited on  the  beach  under  the  esplanade  wall.  In  further 
prosecution  of  his  building  operations,  Mr.  Moreing,  on  the 
1st  of  July,  1871,  entered  into  a  contract  with  the  defendant 
in  the  suit,  who  was  then  a  small  contractor  at  Hastings,  for 
the  removal  of  7,209  cubic  yards  of  earth  from  the  site  of 
some  intended  houses  at  the  back  of  the  Warrior  Square. 
The  contract  was  conditional  on  the  defendant  being  allowed 
to  tip  into  the  sea. 

The  defendant  then  applied  to  the  corporation  for  leave  to 
tip  the  soil  along  the  beach  just  under  the  sea-wall.  This 
was  refused,  and  in  accordance,  as  he  considered,  with  the 
notices  issued  in  the  name  of  the  local  board  of  health  for 
the  borough,  he  began  to  deposit  the  earth  upon  the  sand 
below  the  Stone's  Foot.  The  corporation  then  gave  him  no- 
tice to  discontinue  this  practice.  This,  however,  he  declined 
to  do,  and  the  corporation  filed  the  present  bill,  seeking  to 
restrain  him  from  carting  or  conveying  earth  over  the  beach, 
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or  depositing  earth  upon  the  beach,  or  any  part  of  it, 
whether  consisting  of  stone,  or  shingle,  or  sand. 

The  corpoi-ation  of  Hastings  claimed  to  be  entitled  under 
the  charter  of  Queen  Elizabeth  to  the  fee  simple  of  the  en- 
tire foreshore,  er,  if  not,  at  any  rate  to  the  stone  beach  down 
to  the  Stone's  Foot,  for  the  full  extent  of  the  liberties  of  the 
town  and  port  from  Bulverhithe  to  Ecclesboume.  The  de- 
fendant insisted  that  this  claim  had  never  been  acquiesced  in 
by  the  Crown,  and  that  the  grant  in  the  charter  was  limited 
to  the  stone  beach  opposite  the  old  town  of  Hastings,  and 
comprised  only  so  much  of  that  as  was  above  *high-  [565 
water  mark.  The  plaintiffs  relied  on  various  acts  of  owner- 
ship as  interpreting  the  grant  in  the  sense  for  which  they 
contended.  The  defendant  contended  that  these  acts  were 
either  referable  to  the  special  powers  given  by  the  statutes 
hereafter  stated,  or  were  mere  trespasses  against  the  Crown. 
He  asserted  that  the  title  of  the  Crown  to  the  foreshore  was 
not  displaced  by  the  plaintiff's  evidence,  and  offered  evidence 
of  various  proceedings  in  which  he  said  that  the  Crown  had 
asserted  its  title  successf uUjr  against,  or  in  the  presence  of, 
the  corpomtion,  and  also  evidence  of  other  assertions  of  title 
by  the  Crown  which  were  not  shown  to  have  come  to  the 
knowledge  of  the  corporation.  The  proceedings  principally 
referred  to  were  the  inquisition  of  1827,  two  actions,  Mace  v. 
PMlcox  and  7\itt  v.  Dewdney^  and  the  sale  of  a  portion  of 
foreshore  to  a  pier  company. 

The  action  oi  Mace  v.  Philcox  arose  out  of  a  grant  by  the 
corporation  to  Philcox  of  a  license  to  place  bathing  machines 
on  a  part  of  the  shore  to  the  west  of  the  Priory  Water, 
which  involved  taking  the  machines  below  high- water  mark. 
The  plaintiff,  Robert  Mace,  was  a  lessee  from  the  Crown  of 
a  portion  of  the  foreshore,  comprising  that  to  which  Phil- 
cox's  license  extended.  The  action  was,  in  fact,  prosecuted 
by  the  Crown,  and  defended  by  the  corporation.  It  was 
tried  on  the  23d  of  March,  1863,  and  resulted  in  a  verdict 
for  the  plaintiff,  subject  to  the  judgment  of  the  court  upon 
a  special  case,  on  which,  when  argued  before  the  Common 
Pleas,  on  the  25th  of  January,  1864,  judgment  was  given  for 
the  plaintiff.  The  case  is  reported  (*).  It  appears  that  it  was 
expressly  stated  in  the  special  case,  that  for  the  purpose  oE 
the  case  it  was  admitted  that  at  the  time  of  granting  the 
lease  the  Crown  was  seised-  of  the  land  in  question,  and  the 
claim  of  the  corporation  was  based  upon  the  immemorial 
custom  of  bathing  from  the  shore  at  that  point,  and  certain 

(>)  S3  L.  J.  (C.P.),  124;  10  Jur.  (N.S.).  680. 
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powers  conferred  on  them  by  the  Public  Health  Act,  1848, 
and  the  local  acts  for  regulating  the  borough. 

The  other  action,  TuM  v.  Dewdney^  related  to  a  plot  of 
land  still  further  to  the  west.  The  action  was  in  trespass  by 
one  Tutt,  claiming  title  under  Mr.  Eversfield.  The  defen- 
dant, Dewdney,  claimed  title  under  the  corporation,  and 
666]  alleged  that  the  land  was  part  of  *the  stone  beach. 
The  plaintiff  recovered  judgment  in  the  action  ;  but  one  of 
the  grounds,  if  not  the  main  ground,  relied  on  was,  that  the 
land  was  not  foreshore,  but  an  accretion  to  the  estate  of  Mr. 
Eversfield,  as  adjoining  owner.  The  action  was  indirectly 
defended  by  the  corj)oration. 

The  transaction  with  the  pier  company  was  as  follows: 
About  the  year  1869  a  company  was  formed  for  the  purpose 
of  building  a  pier  opposite  part  of  the  site  of  the  White 
Rock,  and  they  obtained  from  the  corporation,  for  a  nominal 
consideration,  a  conveyance  of  so  much  of  the  land  forming 
the  site  of  the  pier  as  was  above  high-water  mark,  and  from 
the  Commissioners  of  Woods,  Forests,  and  Land  Revenue  as 
a  conveyance  of  so  much  as  was  below  high- water  mark,  for  a 
consideration  of  £100.  The  draft  conveyance  by  the  corpora- 
tion originally  purported  to  convey  the  land  down  to  low- 
water  mark,  but  the  words  effecting  this  were  struck  out  on 
the  part  of  the  corporation.  In  explanation  of  this  the  town 
clerk  stated  that  he  was  ill  and  absent  from  the  oflBice  when 
the  draft  was  settled,  and  said  that,  to  the  best  of  his  belief, 
the  corporation  were  not  informed  that  the  company  had 
taken  a  conveyance  from  the  'Crown ;  but,  on  the  other  side, 
evidence  was  given  tending  to  show  that  they  must  have 
known  of  it. 

By  a  local  act  of  1  Gteo.  4,  c.  xii.,  certain  powers  of  deal- 
ing with  streets,  lanes,  and  other  public  passages  and  places, 
and  for  repairing  the  highways  in  the  parishes  of  St.  Clem- 
ents, All  Saints,  and  the  part  of  the  parish  of  St.  Mary- 
in-the-Castle  within  the  liberties  of  the  town  and  port,  were 
given  to  certain  commissioners  thereby  appointed.  And  by 
another  local  act  of  2  Will.  4,  c.  xci.,  the  limits  of  the  town 
and  port  were  defined  as  comprising  those  parishes  only,  and 
it  was  provided  by  s.  42,  as  follows : 

''And  belt  enacted,  that  no  person  shall  throw,  sweep, 
cast,  deposit,  place,  lay,  or  leave,  or  cause  to  be  thrown, 
swept,  cast,  deposited,  placed,  'laid,  or  left,  any  nightsoil, 
offal,  muck,  entrails  of  fish,  putrid  fish,  oyster  shells,  bones, 
broken  glass,  china,  or  earthenware,  dust,  dirt,  dung,  ashes, 
refuse  01  vegetables,  soapsuds,  filth,  or  any  putrid,  unwhole- 
some, or  offensive  matter  or  materials  whatsoever,  in  or  into 
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or  upon  any  of  the  streets,  roads,  lanes,  footways,  passages, 
or  places,  or  in  or  into  any  open  or  uncovered  place  within 
twenty  feet  therefrom,  within  the  said  town  *and  port,  [567 
or  on  the  sea-beach,  or  stade,  at  a  greater  distance  than  six 
yards  above  that  part  of  the  sea-shore  called  the  Stone's 
J^oot,  or  into  the  sewers,  channels,  drains,  sinks,  or  water- 
courses, within  the  said  town  and  port,  on  pain  of  forfeiting 
for  every  such  offence  any  sum  not  exceeding  forty  shillings. ' ' 

The  23d  section  of  this  act  provided  that  the  act  should 
not  extend  to  vest  in  the  commissioners  the  ground  or  soil 
of  the  stade  or  stone  beach  within  the  town  and  port,  or 
to  give  them  any  control  over  the  management,  direction, 
and  repair  of  the  capstans  and  other  machines  for  winding 
up  vessels  and  boats  thereon,  which  had  been  managed, 
directed,  and  repaired  by  the  corporation,  and  the  193d  sec- 
tion provided  as  follows : 

"And  be  it  enacted  that  nothing  in  this  act  contained 
shall  extend,  or  be  deemed  or  construed  to  extend,  to  abridge, 
diminish,  or  take  away  any  rents,  tolls,  or  customs  belong- 
ing, due,  or  payable  to,  or  had,  received,  or  taken  by,  the 
mayor,  jurats,  and  commonaltjr  of  the  said  town  and  port 
of  Hastings,  not  by  this  act  in  express  terms  abridged, 
diminished,  or  taken  away ;  but  that  the  said  mayor,  jurats, 
and  commonalty,  and  their  successors,  shall  ana  may  con- 
tinue to  have,  hold,  and  enjoy,  all  such  rights,  liberties, 
privileges,  and  franchises,  and  to  have,  receive,  and  take  all 
such  rents,  tolls,  or  customs  in  like  manner  as  they  could,  or 
might,  or  ought  to  do,  in  case  this  act  had  not  been  passed." 

There  was  also  a  local  act  of  the  same  year  (2  Will.  4, 
c.  xliv.),  relating  exclusively  to  the  town  of  St.  Leonards, 
by  the  preamble  of  which  the  parish  of  St.  Leonard  was 
recited  to  be  partly  within  the  liberty  of  the  town  and  port 
of  Hastings,  in  tne  county  of  Sussex,  and  partly  within 
the  county  of  Sussex  generally,  and  the  parish  of  St.  Mary 
Magdalen,  adjoining  the  parish  of  St.  Leonard,  was  also 
recited  to  be  within  the  liberty  of  the  town  and  port  of 
Hastings,  and  the  town  of  St.  Leonards  was  recited  to  be 
partly  within  the  parish  of  St.  Leonard  and  partly  within  the 
parish  of  St.  Mary  Magdalen,  and  to  be  wholly  within  the  lib- 
erty of  the  town  and  port  of  Hastings.  By  the  act  the  limits 
of  the  town  were  deflned,  and  powers  of  lighting,  watching, 
and  improving  the  town  were  conferred  upon  certain  com- 
missioners thereby  appointed  to  carry  the  act  into  execution. 

On  the  20th  of  March,  1851,  a  provisional  order,  subse- 
quently *confirmed  by  act  of  Parliament,  was  made  [568. 
for  the  application  of  the  Public  Health  Act,  1848,  to  the 
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borough  of  HastinM  (which  comprised  the  whole  of  the 
town  of  St.  Leonards,  as  well  as  Hastings),  and  the  corpora- 
tion, together  with  two  persons  representing  the  west  ward, 
were  constituted  the  local  board  of  health  for  the  borough. 

By  the  passing  of  the  Public  Health  Act,  1872,  any 
powers  remaining  vested  in  the  Commissioners  of  St.  Leon- 
ards entirely  ceased. 

The  plaintiffs,  by  the  original  bill,  alleged  that  the  entire 
beach  of  the  borough  of  Hastings  was  included  amongst  the 
hereditaments  comprised  in  the  charter,  and  that  at  the  time 
of  the  grant  the  beach  was  almost  entirely  covered  with 
shingle,  but  that  since  that  time  the  sand  had  encroached 
upon  a  portion  thereof,  and  they  claimed  that  the  freehold 
in  the  beach  was  vested  in  them,  and  that  the  carting  of 
earth  over  any  part  of  the  beach  was  a  trespass  on  their 
ground.  They  also  alleged  that  the  depositing,  of  earth 
along  the  beach  had  caused  serious  injury  by  mamng  it  un- 
fit for  bathing,  or  for  the  use  of  pleasure  boats,  and  that  they 
had  suffered  a  loss  of  the  income  to  be  derived  from  licenses 
to  place  bathing  machines  and  pleasure  boats  along  the  shore, 
and  from  stade  dues  for  beaching  colliers  and  other  vessels, 
which  would  have  unloaded  there,  but  could  no  longer  do 
so  on  account  of  the  mud  left  by  the  deposited  earth,  and 
from  the  sale  of  sand,  grit,  and  beach  from  the  shore. 

The  defendant,  by  his  answer,  drew  a  distinction  between 
the  town  and  port  and  the  liberties  of  the  town  and  port  of 
Hastings,  and  submitted,  as  the  true  construction  of  the 
charter,  that  the  stone  beach  opposite  the  former  was  alone 
granted.  He  also  set  up  that  the  grant  only  extended  to 
so  much  of  the  stone  beach  as  was  above  high- water  mark ; 
and  he  alleged  a  custom,  founded  upon  a  usage  of  forty 
years,  for  inhabitants  to  deposit  upon  the  shore  earth  and 
rubbish  from  excavations  \\iich  they  wished  to  dispose  of. 

The  plaintiff's,  by  their  amended  bill,  alleged  that  from 
the  time  of  the  charter  till  the  present  time  they  had  exer- 
cised acts  of  ownership  over  the  whole  of  the  beach  from 
Ecclesbourne  to  Bulverhithe,  except  the  portion  opposite 
569]  Carlisle  Parade,  which  was  *the  site  of  the  district 
formerly  called  ''  America,"  and  the  site  of  the  White  "Rock, 
where  there  was  in  fact  no  beach  in  former  times ;  and  in- 
stanced that  they  had  sold  and  received  the  purchase-money 
for  tlie  fee  simple  of  portions  of  land  alleged  to  have  formed 
part  of  the  stone  beach,  and  had  granted  leases  for  the 
erection  of  boat  and  net  shops,  and  that  after  the  passing 
of  the  Municipal  Corporations  Act  they  had  sold  portions 
of  the  fee  simple  of  the  stone  beach  above  high-water  mark, 
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with  the  consent  of  the  Lords  Commissioners  of  Her  Majesty's 
Treasury.  None  of  these  dtftilings  related  to  foreshore  west 
of  the  rriory  Water.  They  also  alleged,  in  addition  to  the 
acts  of  ownership  mentioned  in  the  original  bill,  the  con- 
struction of  groynes  and  parade  walls  botn  east  and  west  of 
the  Priory  Water,  and  their  having  instituted  proceedings 
and  obtained  convictions  against  persons  committing  nui- 
sances on,  and  taking  away  the  sand,  grit,  beach,  and 
shingle  from  the  shore  without  their  consent.  They  also 
alleged  that  they  had  for  many  years  taken  payment  from 
persons  who  carried  away  shingle  from  all  parts  of  the 
beach. 

The  bill  was  re-amended ;  and  by  the  answer  to  the  re- 
amended  bill  a  case  of  In  re  Magdalen  Land  Charity^ 
Hastings  (*),  was  referred  to,  from  which  it  appeared  that 
the  corporation  had,  as  trustees,  for  two  hundred  and  forty 

J^ears  paid  the  surplus  income  of  the  Magdalen  charity 
ands,  which  were  amongst  those  granted  by  the  charter  of 
Queen  Elizabeth,  to  the  churchwardens  of  the  parishes  of 
AH  Saints  and  St.  Clement,  for  distribution  amongst  the 
poor  of  those  parishes,  and  had  done  so  on  account  of  the 
distinction  between  the  town  and  port  and  the  liberties  of 
the  town  and  port. 

The  plaintiffs  put  in  as  part  of  their  evidence  a  map  of 
Hastings,  made  in  the  year  1746,  showing  the  boundary  line 
of  the  liberties  of  the  town  and  -port  of  Hastings,  as  now 
contended  for,  extending  from  and  including  the  creek  at 
Bulverhithe  on  the  west,  to  Ecclesbourne  on  the  east,  and 
following  inland  between  those  points  the  line  of  the  metes 
and  bounds  as  annually  beaten  till  recent  times,  and  having 
maked  upon  it  the  various  distinguishing  points  noted  in 
beatiuj^  the  bounds. 

Entries  in  the  corporation  books  were  put  in,  showing 
dues  ^charged  from  an  early  period  for  vessels  enter-  [570 
ing  the  creek  or  haven  at  I3ulverhithe,  and  amongst  other 
entries  on  this  subject  was  one  dated  in  1676,  as  follows : 

''  It  is  also  decreed  that  all  shallops  and  other  outlandish 
vessels  which  put  into  Bulverhithe  Haven  stretch  a  rope  or 
line,  and  if  any  the  master,  owner,  or  men  thereof  do  come 
on  shore  wherever  within  the  liberty  of  this  town,  shall  pay 
12d.  for  every  vessel  to  the  said  pier  wardens  for  the  time 
being,  to  be  levied  by  them,  in 'case  of  refusal,  by  way  of 
distress,  rendering  the  overplus  to  the  parties  concerned, 
and  in  default  of  distress  to  imprison  the  person  of  the 
gainsay  ers." 

0)  9  Hare,  624. 
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Another  entry,  nearljr  one  hundred  years  old,  in  a  book 
called  the  "Chamberlain's  Book,"  was  as  follows  : 

*'The  lime  company,  west  of  Chalk  Road,  fourteen  yards 
out  to  low- water  mark,  as  stumped,  including  the  capstans 
and  stade  on  the  beach,  £4." 

A  still  earlier  entry  was  found  in  the  like  terms,  except 
that  the  description  was  "forty  yards  out  to  low- water 
mark." 

The  place  alluded  to  was  however  to  the  east  of  the  Priory 
Water. 

The  pier  warden  and  others  also  gave  evidence  of  the 
receipt  of  stade  dues  for  vessels  grounding  and  winding'on 
the  beach ;  but  on  cross-examination  it  was  elicited  that  no 
charge  was  made  except  when  a  capstan  was  used.  These 
capstans  were  fixed  on  the  part  of  the  stone  beach  above 
ordinary  high-water  mark,  and  there  were  none  now  exist- 
ing except  at  one  or  other  of  the  slipways.  Some  of  the  cap- 
stans belonged  originally  to  the  corporation,  and  others  were 
bought,  together  with  the  sea  frontage,  from  Mr.  Evers- 
field.  It  appeared  also  that  private  owners  of  other  cap- 
stans exercised  similar  rights. 

Entries  in  the  corporation  books  were  put  in,  showing  re- 
ceipts for  payments  for  sand,  grit,  beach,  and  shingle  taken 
from  between  high  and  low-water  mark  at  places  to  the 
west  of  the  three  original  parishes,  and  licenses  to  take 
those  materials  witljout  payment,  and  convictions  for  taking 
these  materials  without  leave  were  proved.  These  were, 
however,  all  in  recent  times,  and  the  defendant  put  in  evi- 
dence to  show  that  persons  had  frequently  been  allowed  to 
571]  take  these  materials  without  payment  being  made  *or 
leave  given;  that  the  Commissioners  "of  St.  Leonards  had 
themselves  dealt  with  the  beach  opposite  their  town,  by  an 
absolute  prohibition  of  taking  away  the  beach,  on  the 
ground  that  such  acts  would  destrov  the  benefit  derived 
trom  the  groynes  along  the  shore.  They  had  also  removed 
rock  from,  and  in  other  ways  dealt  with  the  beach.  The 
defendant  also  gave  evidence  of  frequent  communications 
between  the  Hastings  authorities  and  the  Commissioners  of 
Woods,  Forests  and  Land  Revenues,  with  reference  to  the 
claims  of  the  Crown,  and  that  placards  had  been  placed  by 
the  Commissioners  of  Woods,  Forests  and  Land  Kevenues, 
and  allowed  to  remain  at  various  points  about  the  shore, 
warning  trespassers  against  interference  with  the  rights 
claimed  by  the  Crown,  and  it  was  shown  that  the  right  of 
the  Crown  to  take  wreck  had  never  been  disputed. 

Old  conveyances  and  leases  of  portions  of  the  stone  beach 
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by  the  corporation,  for  rope  walks  and  other  similar  pur- 
poses, were  also  put  in.  Some  of  the  plots  of  land  comprised 
m  these  documents  were  to  the  west  of  the  Priory  Water, 
but  it  was  shown  by  the  defendant  that  the  whole  were 
necessarily  of  plots  oi  land  above  high- water  mark,  and  that 
it  was  only  in  recent  times  that  any  such  sales  .or  leases 
had  been  made  of  plots  of  land  to  the  west  of  the  Priory 
Water. 

The  corporation  also  gave  evidence  of  having  granted 
licenses  for  money  considerations  to  the  owners  oi  pleasure 
boats  and  bathing  machines,  to  place  their  boats  and  ma- 
chines upon  the  beach ;  but  it  was  shown  that  the  licenses 
were  only  such  as  they  were  empowered  to  grant  under  the 
powers  of  their  acts,  without  reference  to  any  question  of 
ownership  of  the  foreshore. 

•  They  also  gave  evidence  of  having  constructed  groynes  at 
intervals  along  the  coast,  to  prevent  encroachments  by  the 
sea,  and  of  having  built  parade  walls  along  the  shore,  partly 
by  themselves  and  partly  in  conjunction  with  the  owners  of 
land  bordering  along  the  shore.  But  the  defendant's  evi- 
dence went  to  show  that  before  the  corporation  purchase 
from  Mr.  Eversfield  he  had  constructed  and  kept  in  repair 
some  of  the  groynes  opposite  his  property,  and  that  further 
along  there  were  groynes  which  had  been  erected  and  main- 
tained by  the  Crown.  The  parade  walls  were  wholly  above 
•the  ordinarj^  high-water  m«,rk,  and  left  .below  *them  [572 
a  portion  ot  the  stone  beach,  which  was  only  covered  by  the 
tide  on  extraordinary  occasions. 

The  bill  was  filed  on  the  22d  of  July,  1871.  Attempts 
were  made  to  agree  upon  certain  places  at  which  excava- 
tions might  be  deposited,  but  no  arrangement  was  come  to, 
and  on  the  3d  of  August,  1871,  an  injunction  was  granted 
till  the  hearing,  in  accordance  with  the  prayer  of  the  bill. 

The  suit  now  came  on  for  a  hearing.  It  came  out  in  the 
cross-examination  that  the  defendant  had  ceased  to  have 
any  connection  with  Hastings,  having  left  it,  as  he  stated, 
in  consequence  of  the  suit,  and  that  he  had  an  indemnity 
from  Mr.  Moreing. 

Mr.  Glasse,  Q.C.,  Mr.  JSllis,  and  Mr.  Hurst^  for  the  plain- 
tiffs :  The  defendant  in  this  case  being  a  mere  trespasser,  it 
is  not  necessary  to  show  such  a  title  as  would  have  been  re- 
quired in  a -suit  against  the  Crown  as  an  adverse  claimant : 
Lowndes  v.  Bettle  (') ;  and  the  question  has  not  yet  been 
decided  in  favor  of  the  Crown.  The  title  of  the  Crown  was 
not  really  raised  in  Mace  v.  Philcox  {^).     The  ownership  was 

(')  33  L.  J.  (Ch.),  451.  (»)  33  L.  J.  (C.P.),  124;  10  Jnr.  (N.S).  680. 

13  Eng.  Rep.  65 
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assumed  for  the  purpose  of  the  special  case,  and  the  rights 
of  the  parties  were  treated  as  depending  upon  entirely  dif- 
ferent considerations.  There  can  be  no  question  as  to  the 
right  of  the  Crown  to  grant  the  foreshore  between  high  and 
low-water  mark,  so  that  it  only  remains  to  prove  in  the  pres- 
ent case  that  such  a  grant  has  been  made,  and  as  against  a 
mere  trespasser  it  is  not  necessary  to  argue  the  construction 
of  the  grant,  or  do  more  than  show  the  exercise  of  acts  of 
ownership  for  a  short  period  and  of  a  comparatively  slight 
character.  Apart  from  absolutely  negativmg  the  claim  of 
the  corporation,  the  defendant  can  have  no  defence  to  the 
suit.  Any  tiling  like  prescription  is  impossible,  and  there 
can  be  no  custom  to  deposit  rubbish  on  the  shore.  Such  a 
custom  would  be  bad,  as  tending  to  the  destruction  of  the 
property  included  in  the  grant. 

The  defendant  could  not,  as  against  the  Crown,  be  en- 
titled to  set  up  the  title  of  the  corporation,  and  he  can  no 
more  be  allowed  to  set  up  against  the  corporation  the  title  of 
the  Crown. 

There  can  be  no  question  that  some  part  of  the  stone 
beach  was  included  in  the  charter,  and  if  it  is  made  clear  that 
573]  it  extends  *beyond  the  parishes  of  St.  Clement,  All 
Saints,  and  St.  Mary-in-the-Castle,  prima  facie  it  must  be 
presumed  to  comprise  the  stone  beach  along  the  whole  of 
the  foreshore. 

•No  amount  of  usage  could  give  the  right  to  take  shingle 
to  any  one  not  the  owner  of  the  foreshore :  Attorney-Oen- 
eral  v.  Mathias{)\  OaiewarcPs  Case{*);  Blewett  v.  Tre- 
gonning  (*).  A  custom  to  take  soil  away  from  any  land  is 
bad,  and  the  same  principle  applies  to  a  custom  to  deposit 
soil  in  alieno  solo :  Murgatroyd  v.  Robinson  O  5  *^^  ^^  at- 
tempts are  made  to  show  that  in  past  times  similar  acts  have 
been  done  without  objection,  the  answer  is,  no  adverse  right 
begins  to  be  acquired  till  the  acts  complained  of  begin  to  cause 
injury:  Ooldsmid  v.  Turibridge Wells  ImproveTrient  Com- 
missioners (•). 

An  ancient  grant  is  construed  by  very. different  rules  to  a 
modern  one,  and  where  its  meaning  is  doubtful  it  must  be 
interpreted  by  usage.  Therefore,  here  all  that  the  corpora- 
tion require  to  prove  is  an  exercise  of  acts  of  ownership  over 
the  foreshore.  It  is  quite  unnecessary  to  show  a  legal  title : 
Oraham  v.  Peat  {*) ;  and  a  very  short  possession  will  be 
sufficient,  even  where  it  appears  that  there  is  no  legal  title: 

(')  4  K.  A.  J.,  679.  {*)  IE.  A  B..  391. 

(«)  4  R«p..  59  b.  (6)  Law  Rep..  1  Ch.,  349. 

(3)  A.  dr  E.,  654.  (•)  1  East,  244. 
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Eoery  v.  Smith  Q  ;  or  where  there  has  been  only  a  posses- 
sion of  three  or  lour  months :.  Dyson  v.  Collide  (*).  Mace 
V.  PJiilcox  (•)  was,  in  fact,  decided  upon  this  principle,  and, 
as  appears  from  the  report  in  the  Jurist,  it  was  based  upon 
Blundell  v.  Catterall  (*) ;  and  if  the  action  of  Tutt  v.  Dewd- 
ney  has  any  bearing  upon  this  present  suit,  it  is  in  favor  of 
the  plaintiffs,  because  in  it  the  rights  of  the  parties  were 
ti'eated  as  depending  entirely  upon  possession  apart  from 
title.  Something  is  attempted  to  be  made  of  In  re  Magda- 
len Land  Charity^  Hastings  (*) ;  but  it  does  not  in  any 
manner  aflfect  the  present  question,  which  depends  upon 
evidence  of  acts  of  ownership  showing  possession  as  against 
a  mere  trespasser.  The  form  of  the  conveyance  to  the  pier 
company  was  a  mere  inadvertence,  which  would  not  have 
happened  except  in  the  absence  of  the  town  clerk,  *and,  [574 
at  the  most,  it  is  not  an  admission  of  adverse  right  by  the 
corporation. 

Mr.  Cotton^  Q.C.,  and  Mr.  Hemming^  for  the  defendant: 
This  is  a  matter  of  great  importance  to  Mr.  Moreing  and  per- 
sons in  a  similar  position.  The  question  to  be  determined 
is,  whether  the  plaintiffs  have  made  a  case  such  as  entitles 
them  to  haVe  the  injunction  granted  them  made  perpetual. 
The  corporation  have  powers  under  the  Public  Health  Acts 
for  regulating  the  use  of  the  beach,  and  if  those  powers  do 
not  enable  them  to  prevent  the  acts  complained  of  in  the  bill, 
it  must  be  assumed  that  the  acts  are  not  such  as  it  was  in- 
tended that  they  should  have  power  to  restrain. 

The  case  made  by  the  bill  is  not  consistent  with  itself. 
There  are  first  of  all  two  separate  titles  put  forward,  viz., 
the  charter  of  Queen  Elizabeth  and  the  conveyance  by  Mr. 
Eversfield,  and  inconsistently  with  them  a  title  by  posses- 
sion alone  is  set  up.  But  the  acts  complained  of  are  really 
no  interference  with  even  the  rights  claimed  by  the  corpora- 
tion, aU  that  the  defendant  wishes  to  do  being,  to  deposit 
the  earth  below  the  Stone's  Foot,  which  is  in  any  view  the 
limit  of  the  corporation  property. 

If  the  grant  in  this  case  had  been  of  the  foreshore  the 
meaning  would  have  been  perfectly  plain.  The  boundary 
is  determined  by  Attorney-Oenerat  n ,  Chambers  (•) ;  and  a 
grant  might  have  been  made  of  it  by  the  Crown.  But  that 
has  not  been  done  in  the  present  case.  The  well-known  ex- 
pression ''foreshore"  is  disregarded,  and  an  entirely  diflfer- 

(»)  26  L.  J.  (Ex.),  884.  (<)  6  B.  <fe  A.,  268. 

(«)  6  B.  A  A..  600.  (»)  9  Hare,  624. 

C")  33  L.  J.  (C.  P.),  124  ;  10  Jur.  (N.S.),    (•)  4  De  G.  A  J.,  66 ;  4  D.  M-  A  G., 
680.  206. 
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ent  word  is  used,  and  it  is  unreasonable  to  suppose  that  the 
same  thing  can  have  been  intended.  The  evidence  shows 
clearly  that  the  stone  bench  is  at  all  events  partly  above 
high-water  mark,  and  it  is  much  more  likely  that  it  was  in- 
tended to  grant  simply  the  shingly  ground  above  high- 
water  mark  than  a  tract  with  a  variable  boundary  like  that 
formed  by  the  Stone's  Foot.  Moreover,  the  form  of  the 
grant  shows  that  it  was  only  intended  to  convey  what  had 
lapsed  from  being  affected  with  superstitious  uses,  and  not 
that  which  belonged  to  the  Crown  at  common  law,  and  there 
is  no  suggestion  of  a  previous  alienation  by  the  Crown.  In 
575]  the  case  of  *grants  made  by  the  corporation  subse- 
quently to  the  charter,  the  part  granted  is  called  "waste," 
which  implies  that  it  was  part  of  a  manor  originally,  and 
cannot  therefore  have  belonged  to  the  foreshore  originally 
vested  in  the  Crown. 

All  the  acts  of  ownership  sought  to  be  established  are 
either  such  as  the  corporation  were  entitled  to  perform  under 
their  local  acts,  or  the  Public  Health  Acts,  and  not  as  inci- 
dent to  property,  such  as  making  groynes,  licensing  bathing 
machines,  licensing  boats,  and  making  drains.  Others,  such 
as  grounding  and  stade  dues,  which  were,  in  fa*ct,  dues  for 
the  use  of  the  capstans,  are  not  evidence  of  any  right  below 
high-water  mark,  because  the  capstans  must  have  been 
above  that  line :  and  before  the  conveyance  by  Mr.  Evers- 
field  it  is  clear  that  he,  if  any  one,  must  have  received  the 
payments  for  the  use  of  capstans  opposite  his  property,  as 
other  people  have  done  since.  The  stade  is,  in  fact,  the  part 
of  the  beach  above  high-water  mark,  and  the  receipt  of 
stade  dues  can  be  no  evidence  of  title  below  high- water 
mark. 

As  to  the  removal  of  shingle  and  sand,  it  may  be  admitted 
that  the  corporation  have  shown  that  they  received  pay- 
ments for  it ;  but  at  the  most  it  would  only  be  evidence  of 
an  easement,  not  of  property  in  the  soil.  And  these  rights 
have  not  been  exercised  uniformly,  or  at  all,  opposite  St. 
Leonards.  There  the  St.  Leonards  Commissioners  exercised 
the  right  of  dealing  with  the  shingle,  and  prohibiting  its 
removal ;  and  before  1858  it  does  not  appear  that  the  cor- 
poration attempted  to  exercise  any  powers  as  to  controlling 
the  removal  of  shingle  westwards  of  the  Priory  Water. 

Treating  this  as  a  question  of  proving  a  right  by  posses- 
sion as  against  a  trespasser,  the  possession  must  be  such  as 
will  rebut  the  presumption  of  tlie  right  to  the  foreshoi-e 
being  in  the  Crown.  There  can  be  no  right  to  possession  of 
the  sea-shore  without  a  title  as  against  the  Crown,  and  the 
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mere  exercise  of  acts  of  ownership  in  recent  times  affords  no 
presumption  of  a  lost  ancient  grant.  Even  wrongful  posses- 
sion without  title  is  ordinarily  sufficient  as  agamst  a  tres- 
passer, but  where  the  true  title  is  in  the  Crown^  there  can 
be  no  wrongful  or  other  possession  in  any  one  else.  The 
Crown  is  always  deemed  to  be  in  possession  if  it  has  a  title. 
If,  therefore,  we  prove  that  the  title  is  in  the  Crown,  the 
plaintiffs  can  have  no  such  possession  as  to*  maintain  this 
suit.  To  establish  their  case  *they  must  displace  the  [57j5 
title  of  the  Crown.  In  Oraham  v.  Peat{')  the  distinction  is 
drawn  between  a  right  to  land  and  to  such  a  thing  as  the 
foreshore,  and  the  case  there  refeiTed  to.  Carter  and  Clay- 
cole's  Ca8e{^\  brings  out  the  difference  between  the  position 
of  the  Crown  and  a  private  owner,  and  shows  that  where 
there  is  a  presumption  of  right  in  the  Crown  an  action  of 
trespass  or  a  suit  for  an  injunction  cannot  be  maintained. 
In  Lowndes  v.  Bettle  (*)  the  question  was  whether  uninter- 
rupted possession  for  a  long  period  gave  a  presumption  of 
right,  but  that  has  no  application  here,  for  the  reasons  we 
have  given.  We  start  here  with  the  fact  that  the  foreshore 
must  once  have  been  vested  in  the  Crown.  Against  the  acts 
of  ownership  alleged  we  can  give  strong  counter  evidence  of 
possession  hj  acts  of  ownership  of  the  Crown.  The  sale 
and  conveyance  by  the  Commissioners  of  Woods,  Forests 
and  Land  Kevenues  of  the  site  of  the  pier  was  stronger  evi- 
dence of  possession  than  anything  done  by  the  plaintiffs. 

The  coiTespondence  shows  that  the  Crown  have  claimed 
and  exercised  the  right  of  dealing  with  the  foreshore  below 
high- water  mark.  The  undisputed  claim  hj  the  Crown  to 
take  wreck  is  prima  facie  inconsistent  with  a  supposed 
grant  of  the  foreshore. 

Though  the  evidence  is  very  far  short  of  showing  any 
substantial  injury  by  the  acts  of  the  defendant,  no  amount 
of  injury  would  give  the  corporation  a  title  if  they  cannot 
show  one  aliunde. 

It  was  sought,  in  the  course  of  the  arguments  on  behalf 
of  the  defendant,  to  put  in  evidence  tending  to  show  a  title 
in  the  Crown  to  the  actual  foreshore.  Amongst  other  docu- 
ments tendered  was  a  report  by  the  Commissioners  of 
Woods,  Forests  and  Land  Kevenues. 

Mr.  Glasse,  Q.C.,  objected  that  it  was  not  evidence  against 
the  plaintiffs. 

Mr.  Cotton,  Q.C.:  This  is  a  report  made  by  public  officers 
in  pursuance  of  an  act  *of  Parliament.     It  is  as  much  [577 

(»)  1  East,  214.  («)  I  Leon.,  806.  («)  83  L.  J.  (Ch.),  461. 
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a  public  document  as  a  register  of  births,  deaths  and  mar- 
riages. 

Sir  R.  Malins,  V.C:  I  think  the  defendant  is  not  en- 
titled to  put  in  evidence  anything  tending  to  show  an  ad- 
verse title  in  the  Crown,  unless  be  brings  its  existence  to 
the  knowledge  of  the  plaintiffs.  The  document,  therefore, 
cannot  be  allowed  to  be  put  in. 

This  decision  covered  various  other  pieces  of  evidence 
which  it  was  proposed  to  put  in  to  show  acts  of  ownership 
by  the  Crown  as  to  which  it  could  not  be  proved  that  the 
corporation  were  cognizant  of  them. 

Mr.  GlassCj  in  reply  upon  the  case  :  That  modern  usage 
may  be  brought  forward  to  explain  an  ancient  grant  is 
shown  by  Ihike  of  Beaufort  v.  Corporation  of  Swansea  {^) ; 
Lord  Waterpark  v.  Fennell  ('). 

June  6.  Sir  R.  Malins,  V.C:  The  original  bill  in  this 
suit  was  filed  on  the  22d  of  July,  1871,  by  the  plaintiffs, 
who  claimed  to  be  the  owners  of  the  sea- beach  at  Hastings, 
to  restrain  the  defendant  from  carting  or  carrying  earth  over 
the  beach,  and  also  from  depositing  earth  on  the  beach, 
whether  consisting  of  stone,  shingle  or  sand.  A  motion  for 
an  injunction  was  made  shortly  after  the  filing  of  this  bill, 
and  on  the  3d  of  August,  1871,  I  made  an  order  for  an  in- 
junction in  conformity  with  the  prayer  of  the  bill.  That 
injunction  has  remained  in  force  ever  since,  and  the  case 
having  been  heard,  and  elaborately  and  ably  argued  during 
ten  days,  the  question  I  have  now  to  decide  is,  whether  that 
injunction  is  to  be  continued  or  the  bill  dismissed. 

The  defendant  Ivall  was,  in  1871,  a  contractor  in  a  small 
way  of  business  at  Hastings,  and  having  entered  into  a  con- 
tract with  Mr.  Moreing,  who  is  the  owner  of  building  ground 
near  Warrior  Square,  Hastings,  and  of  many  houses  in  that 
578]  square,  to  excavate  a  large  ^quantity  of  earth  from 
that  place,  applied  to.  the  town  council  of  the  borough  for 
permission  to  deposit  the  earth  on  the  beach,  but  the  town 
council  refused  permission,  on  the  ground  that  such  a  de- 
posit would.be  a  nuisance  to  the  town,  and  prejudicial  to  its 
interests,  and  on  the  8th  of  July,  1871,  the  plaintiffs  gave 
notice  to  the  defendant  that  if  he  did  deposit  the  earth  as 
proposed  an  application  would  be  made  to  this  court  for  an 
injunction  to  restrain  him  from  so  doing.  Notwithstanding 
this  refusal  and  notice,  the  defendant  on  each  day,  from  the 
8th  to  the  ISthof  July  inclusive,  carted  and  deposited  sixty- 
loads  of  earth  on  to  the  shore  below  the  Stone's  Foot.  This 
led  to  the  institution  of  the  suit,  and  to  the  granting  the 

(•)  3  Ex.,  413.  O  7  11.  L.C.,  C50. 
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injunction.  The  motion  for  the  injunction  was  supported 
by  a  large  body  of  evidence  to  show  that  what  the  defen- 
dant was  doing  was  then,  and  would  continue  to  be,  a 
nuisance  to  the  town,  and  injurious  to  all  frequenters  of  the 
beach,  whether  for  the  purposes  of  bathing  or  otherwise. 
[His  honor  then  referred  to  some  of  the  affidavits,  and  con- 
tinued :]  A  great  number  of  affidavits  were  also  filed  on  the 
part  of  the  defendant.  They  do  not,  and  could  not,  deny 
that  the  deposit  on  the  beach  would  be  a  nuisance  if  the 
earth  deposited  remained  there,  but  they  stated  that  the 
tide  would  immediately  remove  it ;  but  this  fact  is  contra- 
dicted by  the  positive  experience  of  the  plaintiffs'  witnesses. 
The  defendant's  witnesses  also  contended  that  it  had  been 
the  usage  for  many  years  to  deposit  earth  u^on  the  beach, 
and  they  claim  the  right  to  do  so.  The  plaintiffs  did  not 
desire  to  prevent  the  deposit  of  the  excavated  earth  alto- 
gether, but  only  at  such,  places  as  would  cause  a  nuisance 
to  the  town  and  its  visitors.  They  accordingly  offered,  on 
the  hearing  of  the  motion,  that  the  defendant,  and  those 
who  were  in  the  same  position  as  himself,  should  deposit 
the  earth  at  places  some  distance  to  the  east  and  the  west  of 
the  place  were  it  was  actually  deposited.  It  became,  there- 
fore, a  mere  question  of  expense,  and  it  has  been  argued 
throughout,  on  the  part  of  the  defendant,  on  that  ground. 
On  the  subject  of  the  nuisance  a  large  body  of  evidence  has 
also  been  given  since  the  injunction  was  granted:  [His 
honor  then  referred  to,  and  commented  on,  the  evidence 
adduced  in  support  of  this  part  of  the  case,  and  continued :] 
Now  it  being,  in  my  opinion,  clearly  established  that  the 
injunction  *of  the  3d  of  August,  1871,  ought  to  be  con-  [579 
tinned,  its  continuance  would  have  been  a  matter  of  course 
had  there  been  no  contest  in  the  case  as  to  the  rights  of  the 
plaintiffs  to  maintain  the  suit.  But  before  entering  into 
tliis  question  I  will  advert  to  the  position  of  the  defendant, 
who  raises  th^  question  as  to  the  rights  of  the  plaintiffs.  It 
appears  from  his  cross-examination  that  he  has  now  left 
Hastings,  and  may  possibly  never  see  Hastings  again,  so 
that  he  has  not  the  slightest  interest  in  this  enormous  litiga- 
tion, which  be  has  been  the  instrument  of  forcing  upon  the 
plaintiffs,  and  has  no  means  of  paying  the  costs  if  it  should 
terminate  against  him.  He  is,  in  fact,  the  mere  tool  of  Mr. 
Moreing,  who  carries  on  the  suit  in  his  name,  and  thereby 
escapes  the  peril  of  having  to  pay  the  costs,  although  he 
would  have  the  benefit  of  the  litigation  if  it  should  termi- 
nate in  favor  of  the  defendant..  But  this  state  of  things, 
it  issaidy  was  attributable  to  the  plaintiffs  themselves  for  not 
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having  amended  their  bill  and  made  Mr.  Moreing  a  defen- 
dant ;  and  I  think  they  might  have  done  so  on  the  admission 
by  Mr.  Moreing  himself  that  the  defendant  lyall  was  merely 
his  agent. 

The  plaintiffs  claim  the  right  to  the  sea-shore  at  Hastings 
under  a  grant  from  Queen  Elizabeth,  who  by  letters  patent 
of  the  14th  of  February,  in  the  thirty-first  year  of  her  reign, 
among  other  things,  granted  to  the  mayor,  jurats,  and  com- 
monalty of  the  town  and  port  of  Hastings,  "All  that  her 
parcel  of  land  and  hereditaments  called  the  stone  beach, 
with  the  appurtenances,  in  Hastings  aforesaid ' ' :  [His  honor 
then  read  the  portion  of  the  grant  above  set  forth,  and  con- 
tinued :] 

This  grant  includes,  with  slight  exceptions,  to  which  1 
shall  more  particularly  refer,  the  whole  of  the  beach  down 
to  low- water  mark. 

The  plaintiffs  further  contend  that  whether  they  are  or 
are  not,  by  virtue  of  this  grant,  entitled  to  the  beach  as 
against  the  Crown,  they  are,  at  all  events,  in  the  possession 
of  it,  and  have  long  been  so,  as  shown  by  the  various  acts  of 
ownership  which  they  have  exercised,  and  are  consequently 
entitled  to  maintain  trespass  as  against  a  wrongdoer,  and, 
therefore,  to  restrain  the  defendant  from  continuing  the 
wrongful  acts  which  he  has  committed  by  the  deposit  of  the 
580]  earth  in  question.  The  defendant,  on  the  other  *hand, 
contends  that  the  grant  of  the  stone  beach  extends  only  to 
so  much  of  the  land  covered  with  shingle  as  is  above  high- 
water  mark,  and  does  not  include  the  part  of  the  beach  on 
which  the  earth  was  deposited  by  the  defendant,  and  that 
the  stone  beach  at  Hastings  does  not  extend  beyond  the  par- 
ishes of  All  Saints,  St.  Clements  and  St.  Mary-in-the-Gastle,  in 
which  the  whole  of  the  town  of  Hastings  was  situated  in  the 
reign  of  Queen  Elizabeth,  and  of  course  he  disputes  the  pos- 
session and  the  acts  of  ownership  relied  on  by  the  plaintiffs. 

The  plaintiffs,  on  the  other  hand,  contend  Ihat  the  stone 
beach  means  the  whole  of  the  beach  between  ordinary  high 
and  low- water  mark,  and  that  the  beach  at  Hastings  means 
the  town  and  liberties  of  Hastings,  from  Ecclesbourne  on  the 
east  to  Bulverhithe  on  the  west,  being  a  distance,  as  I  un- 
derstand, of  about  five  miles,  and  therefore  extending  to 
other  parishes  than  the  three  in  which  the  town  of  Hastings 
was  built. 

With  regard  to  the  construction  of  the  charter,  the  beach 
is  no  doubt  called  the  stone  beach  because  it  was  then  mainly, 
as  it  is  now  to  a  gre^at  extent,  covered  with  stones  and  shin- 
gle, and  as  tlie  witnesses  on  both  sides  concur  in  stating  that 
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the  beach  changes  in  character  from  time  to  time,  it  is  not 
improbable  that  much  of  what  is  now  sand  was  then  shin- 
gle, and  inasmuch  as  the  word  "beach"  primarily  means 
the  shore,  including  that  which  is  covered  with  water  at  high 
and  uncovered  at  low  tide,  if  it  had  been  intended  to  restrict 
the  grant  to  that  part  of  the  beach  only  which  was  above 
high-watermark,  1  am  of  opinion  the  words  of  restriction 
would  have  been  found  in  the  grant  itself.  In  my  opinion, 
therefore,  the  words  must  be  taken  in  their  evident  sense  as 
meaning  the  whole  of  the  beach  whether  above  or  below. 
[His  honor  then  referred  in  detail  to  the  evidence  put  in  by 
the  defendant  to  show  that  the  stone  beach  only  comprised 
that  part  of  the  beach  which  was  above  high- water  mark, 
and  stated  that  they  had  been  entirely  broken  down  on 
cross-examination,  and  that  in  the  result  they  nearly  all  con- 
curred with  the  plaintiffs'  witnesses  in  considering  that  it 
meant  the  whole  of  the  beach  down  to  the  Stone's  Foot.  He 
then  continued :] 

The  plaintiffs'  witnesses  all  treat  the  stone  beach  as  ex- 
tending to  low-water  mark,  and  it  is  clear  that  it  does  so 
extend. 

*Then  I  may  refer  to  a  case  cited  by  Mr.  Glasse,  in  [581 
his  reply,  Duke  of  Beavfort  v.  Corporation  of  Swansea  (*), 
which  establishes  that  the  meaning  of  the  words  in  ancient 
grants  must  be  interpreted  by  modern  usage. 

The  marginal  note  is  thisT  "The  sea- shore  between  high 
and  low- water  mark  may  be  parcel  of  the  adjoining  manor ; 
and  where,  by  an  ancient  grant  of  the  manor,  its  limits  are  not 
defined,  modern  usage  is  admissible  in  evidence  to  show  that 
such  sea-shore  is  parcel  of  the  manor.  Thus  evidence  of 
modem  acts  of  ownership  was  held  to  have  been  properly 
admitted  as  evidence  to  snow  that  grants  by  King  J  ohn  and 
King  Edward  I.  of  certain  lands  by  the  terms  of  Terra  de 
Gower  and  Dominium  de  Terrse  de  Gower,  included  the  sea- 
coast  down  to  low- water  mark.  And,  per  Parke,  B.,  all 
ancient  grants  may  be  explained  by  evidence  of  modern 
usdge  upon  a  question  as  to  what  passed  by  such  docu- 
ments." 

Lord  Chief  Baron  Pollock,  in  giving  judgment,  says(') : 
"You  cannot  say  that  the  spot  which  the  plaintiff  claims  is 
his,  as  being  part  of  the  seigniory  of  Gower,  merely  from 
those  words  ;^  — so,  in  the  present  case,  you  cannot  say  that 
the  spot  in  question  is  granted  merely  under  the  words 
''stone  beach."  "But,"  he  continues,  "if  by  usage, 
which  is  of  so  long  standing  that  we  may  presume  it  to  be 

(')  3  Ex.,  413.  («)  8  Ex.,  4*25. 

13  Eng.  Rkp..  m 
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contemporaneous  with  the  grant  itself,  the  sea-shore  in 
question  has  always  been  considered  to  be  part  of  the 
seigniory  of  Gower,  then  you  will  take  the  grant  and  the 
usage  together ;  or,  in  the  language  of  the  learned  judge," 
— who  was  Mr.  Justice  Williams — "  'looking  at  all  the  evi- 
dence in  the  cause' — not  the  documentary  evidence  alone 
(which  he  expressly  tells  the  jury  does  not  necessarily  carry 
the  right  of  tne  Crown) — but  looking  at  the  grant  coupled 
with  tne  usage,  you  are  to  form  your  own  opinion.  I  think 
that  direction  is  perfectly  correct,  and  that  so  far  as  it 
relates  to  this  matter  the  rule  must  be  discharged."  Then 
Mr.  Baron  Parke  says('):  "The  only  question  is,  whether, 
it  being  uncertain  how  much  constituted  the  Terra  de 
Gower  at  the  time,  in  the  reign  of  King  John,  modern  usage 
may  be  made  use  of  as  evidence  to  show  what  was  com- 
prised within  the  limits  of  the  manor ;  that  is,  what  was 
the  boundary  of  the  manor,  both  upon  the  land  side  and 
582]  the  *sea  side.  Unquestionably  if  evidence  may  be 
given  to  show  what  was  the  boundary  of  the  manor  upon 
the  sea  side,  the  evidence  here  shows  that  in  point  of  fact 
the  manor  in  the  hands  of  the  Crown,  and  possibly  in  the 
hands  of  a  subject  before,  was  actually  bounded  by  the  then 
line  of  demarcation,  namely,  the  low-water  mark." 

And  then  Mr.  Baron  Rolfe  says(") :  '*1  am  entirely  of  the 
same  opinion ;  and,  indeed,  I  think  the  Attorney-General 
admits  that  the  ruling  was  Quite  correct  when  the  learned 
judge  told  the  jury  this:  'The  terms  of  the  grant  do  not 
necessarily  include  the  sea-shore,  but  they  may  include  it  if 
the  other  evidence  in  the  cause  would  lead  you  to  suppose 
that  they  did  include  it.'  The  Attorney-General  says  it 
may  include  the  sea-shore,  but  only,  as  he  says,  in  one  par- 
ticular way,  namely,  if  it  originally  belonged  to  the  subject, 
and  came  to  the  Crown  as  parcel  of  the  manor,  and  the 
Crown  re-granted  it.  There  is  nothing  in  the  ruling  incon- 
sistent with  that..  All  the  learned  judge  says  is,  terra  may 
in  point  of  law  include  it,  and  you  must  look  to  all  the 
facts  of  the  case,  and  see  whether  they  show  that  it  did  or 
did  not." 

The  same  principles  are  laid  down  in  the  House  of  Lords, 
in  the  case  to  whicn  I  referred,  of  Lord  WaterparJc  v.  FeTi- 
nel  (*),  which  was  a  question  of  what  passed  by  a  very  an- 
cient grant. 

The  next  point  relied  upon  by  the  defendant  was,  that 
whatever  might  be  the  extent  of  the  beach  included  in  the 
grant,  that  is  whether  it  was  the  whole,  or  that  only  which 

(')  3  Ex.,  425.  («)  3  Ex.,  420.  O  7  II.  L.  C,  650. 
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was  above  the  high-water  mark,  inasmuch  as  the  whole  town 
of  Hastings  was  at  the  date  of  the  grant  to  the  east  of  the 
stream  called  by  the  name  of  the  f  riory  Water,  the  grant 
did  not  extend  to  anything  to  the  west  of  that  water,  and 
not,  therefore,  to  the  part  of  the  beach  on  which  the  defen- 
dant had  deposited  the  rubbish  or  earth,  and  proposed  to 
continue  to  deposit  it.  The  grant  is  not  of  the  beach  in  or 
adjoining  to  the  town,. but  in  Hastings,  and  that  the. plain- 
tins  contend,  and,  in  my  opinion,  rightly  contend,  means  at 
the  town  and  port  of  Hastings  and  the  liberties  thereof. 
The  recital  of  the  grant  speaks  of  tlie  barons  and  in- 
habitants of  the  town  and  port  of  Hastings,  and  the  grant 
is  to  the  mayor  and  so  forth  of  the  town  and  port  of  Hastings 
aforesaid.  What,  then,  was  meant  by  the  *town  and  [583 
port  of  Hastings  and  the  liberties  thereof  ?  Now,  I  tnink 
the  most  material  document  is  this  map  of  1746,  which 
comes  out  of  the  muniments  of  title  of  the  plaintiffs.  It 
has  been  used  ever  since.  [His  honor  then  described  the 
map,  and  continued:]  It  extends  from  Ecclesboume  on 
the  east,  to  Bulverhithe  on  west,  comprising  a  distance  of 
about  five  miles,  and  includes  the  sea-snore  along  the  whole, 
showing  that  the  whole  length  is  within  the  town  and  port 
of  Hastings.  [His  honor  then  referred  at  length  to  the 
evidence  given  by  the  members  of  the  corporate  body,  the 
officers  of  the  town,  and  others,  and  continued:]  All 
concur  in  proving  that  the  map*  of  1746  has  alwavs  been 
considered  as  correctly  showing  the  boundaries  of  the  town 
and  port  of  Hastings  and  the  liberties  thereof,  and  is  the 
guide  of  beating  the  bounds,  and  that  the  plaintiffs  have 
exercised  acts  of  ownership  over  the  beach  to  the  west  as 
well  as  to  the  east  of  the  Priory  AVater ;  and  though  the 
acts  of  ownership  have  been  less  frequent  over  the  former 
part  because  the  town  did  not  extend  in  that  direction  till 
within  the  last  forty  years  or  thereabouts,  yet  they  are 
positive  and  distinct  upon  that,  and  show  that  this  was  no 
new  notion.  I  do  not  refer  to  the  documents  in  detail,  be- 
cause where  a  case  begins  with  a  grant  such  as  this  of 
Elizabeth,  slight  acts  of  ownership  are  quite  enough  to  in- 
terpret it  by  and  show  what  it  meant ;  but  I  read  ^one, 
which  is  as  old  as  the  year  1676,  because  the  real  question 
is  whether  the  corporation  were  not  and  are  not  entitled  to 
anything  west  of  tne  Priory  Water,  and  Bulverhithe  is  two 
and  a  half  miles  to  the  west.  [His  honor  then  read  the 
entry  of  that  date,  and  continued :  ]  The  corporation 
could  only  impose  that  fine  with  regard  to  Bulverhithe  in 
the  belief  that  tiie  grant  of  Queen  Elizabeth  ext(.»nded  from 
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Ecclesbourne  to  the  west  of  the  haven  at  Bulverhithe.  Then 
there  is  also,  long  before  these  disputes  arose,  another  entry 
in  the  chamberlain's  book:  "The  lime  company  west  of 
Chalk  Road,  14  yards  out  to  low-water  mark,  and  to  the 
west  side  of  the  said  road  as  stumped,  including  the  cap- 
stans and  stade  on  the  beach,  £4."  That  gives  them  tne 
right  of  going  down  to  low-water  mark,  and  that  could 
onljr  be  because  the  corporation  considered  that  they  were 
entitled  down  to  that  point.  It  is  also,  as  it  appears  to  me,  a 
5841  most  material  circumstance,  that  though  *the  right  of 
the  Crown  to  the  sea-shore  between  high  and  low- water  mark 
is  undoubted,  Attorney-Oeneral  v.  Chambers  {'\  yet  the 
Crown,  jealous  as  it  is  of  its  rights,  has  never  voluntarily  in- 
terfered with  the  rights  asserted  by  the  plaintiffs,  although 
its  officers  have  been  well  aware  of  the  acts  of  ownership 
exercised  by  them  over  the  shore  at  Hastings.  On  the  con- 
trary, those  rights  have  on  several  occasions  been  recognized 
by  the  Crown.  [His  honor  then  referred  to  parts  of  the 
evidence  as  bearing  upon  this  point,  and  continued :] 

Then  the  defendant  relies  upon  certain  transactions  of  the 
plaintiffs  as  amounting  to  an  admission  by  them  that  the 
right  to  the  beach  or  foreshore  was  in  the  Crown  and  not  in 
themselves.  These  transactions  are,  first,  the  proceedings 
in  the  inquisition  of  1827  as  to  the  district  called  "Amer- 
ica ;"  secondly,  proceedings  in  the  action  of  Mace  v.  P/iilr- 
cox{*)]  and  thirdly,  the  grant  to  the  pier  company  of  the 
10th  of  November,  1869.  He  also  relies  upon  the  fact  of 
the  grant  of  the  stone  beach  by  Mr.  Eversfield  as  being  in- 
consistent with  a  title  which  is  set  up  to  the  whole  of  the 
beach  under  the  charter  of  Elizabeth.  Now  with  regard 
to  the  inquisition  of  1827,  the  facts  were  that  a  trouble- 
some set  of  people  established  themselves  upon  the  stone 
beach,  or  a  part  of  it,  and  the  corporation  were  very  desirous 
of  getting  rid  of  them.  They  might  have  had  strength  to  have 
forcibly  removed  these  people  themselves,  but  they  applied 
to  the  Crown  for  assistance,  and  there  can  be  no  doubt 
whatever  that  the  proceedings  in  that  inquisition  did 
amount  to  an  admission  by  the  corporation  that  the  Crown 
was  entitled  to  that  part  of  the  sea-beach. 

Then  again,  as  to  the  grant  to  the  pier  company.  There 
was  an  act  of  Parliament  obtained  for  the  establishment  of 
a  pier,  and  it  became  necessary  for  the  pier  company  to  have 
the  right  to  erect  their  pier  between  high  and  low-w^ater 
mark  and  out  to  sea.     It  is  perfectly  clear  that  the  corpora- 

(')  4  De  G.  A  J.,  55;  4  D.  M.  &  G.,  («)  S3  L.  J.  (C.P.),  124;  10  Jur.  (N.S.), 
206.  .  680. 
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tion  could  have  no  right  below  low- water  mark.  Beyond 
that  point  they  must  rely  on  the  grant  from  the  Crown.  But 
if  the  corporation  are  right  in  this  suit,  they  are  entitled 
down  to  low- water  mark.  It  happens  that  when  the  draft 
conveyance  to  the  pier  company  was  settled  bj?^  the  corpora- 
tion *the  words  ''down  to  low- water  mark,"  originally  [585 
in  the  grant,  were  struck  out,  and  the  grant  was  expressly 
limited  to  the  part  entirely  above  high-water  mark;  and 
although  the  explanation  that  the  alteration  was  made  in 
the  absence  of  the  town  clerk  from  illness,  and  without  his 
knowledge,  is  entitled  to  some  weight,  there  does  remain 
the  fact  that  the  corporation,  inconsistently  with  the  case 
they  now  set  up,  cautiousljr  or  incautiously  abstained  from 
granting  anything  below  high-water  mark. 

There  is  also  the  fact  of  th«  grant  of  the  beach  by  Mr. 
Eversfield. 

I  have  carefully  considered  all  these  circumstances. 
They  have  caused  me  much  trouble  in  coming  to  a  concln- 
sion  as  to  what  is  the  proper  view  of  them,  and  I  am  bound 
to  say  it  is  impossible  to  deny  that  the  conduct  of  the  cor- 
poration in  these  transactions  is  inconsistent  with  the  title 
they  now  set  up  to  be  the  owners  of  the  whole  of  the  beach 
from  Ecclesbourne  to  Bulverhithe ;  and  if  the  question  were 
now  between  the  Crown  and  the  corporation,  as  to  whether 
the  former  or  the  latter  were  entitled  to  the  foreshore,  the 
facts  might  be  of  very  great  importance.  But  however 
strong  those  transactions  may  be  as  showing  an  admission 
by  the  corporation  of  a  title  in  the  Crown,  I  am  of  opinion 
that  they  cannot  be  set  up  by  the  defendant  as  against  the 
plaintiffs,  who  are  clearly  shown  to  be  in  possession  of  the 
whole  beach,  and  by  virtue  of  such  possession,  whether 
rightful  or  wrongful,  are,  as  against  the  Crown,  entitled  to 
restrain  the  unlawful  proceedings  of  the  defendant.  It  is 
impossible,  in  my  opinion,  for  a  trespasser  on  an  estate  to 
justify  his  trespass  by  showing  that  the  person  in  possession, 
who  seeks  to  restrain  the  trespass,  has  at  a  former  period, 
either  by  word  or  act,  admitted  that  some  other  person  than 
himself  was  entitled  to  the  estate.  Notwithstanding  those 
admissions  or  acts  of  the  plaintiffs,  it  is  clear  that  they  are 
in  the  possession  of  the  part  of  the  beach  upon  which  the 
defendant  has  deposited  the  rubbish,  or  earth,  and  such 
possession,  whether  the  right  to  it  was  acquired  nnder  the 
charter  of  Elizabeth  or  otherwise,  entitles  them  to  restrain 
the  proceedings  of  a  wrongdoer.  In  Oraham  v.  Peat  (')  it 
was  decided  that  one  in  possession  of  glebe  land  under  a 

(»)  1  East,  244. 
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lease  which  was  void  under  the  statute  of  Elizabeth  by 
reason  of  the  rector's  nonresidence,  may  yet  maintain  tres- 
586]  pass  upon  the  possession  against  a  wrongdoer ;  *and 
in  Dyson  v.  ColUcki^)  it  was  held  that  contractors  in 
in  possession  of  a  dam  erected  with  the  permission  of  the 
owners  of  the  soil  could  maintain  trespass  as  against  a 
wrongdoer.  It  is,  in  fact,  clearly  a  settled  rule  of  law,  that 
possession,  however  slender  the  title  to  it  may  be,  is  suffi- 
cient as  against  a  wrongdoer.  Whatever,  therefore,  may  be 
the  effect  of  these  tmnsactions  as  between  the  corporation 
and  the  Crown,  I  am  of  opinion  that  they  cannot  be  set  up 
by  the  defendant  as  a  justification  or  excuse  for  his  wrong- 
ful acts  against  the  possession.  It  is  scarcely  necessary  to 
mention  the  action  of  Tutl  v.  Dewdney^  which  was  much 
relied  on  by  the  defendant's  counsel,  because  it  is  clear  that 
it  raises  no  other  question  than  whether  the  piece  of  land 
in  question  there  was  part  of  the  beach  or  of  the  estate  of 
Mr.  Eversfield,  and  the  evidence  showed  it  to  be  the  latter. 
The  case  really  has,  therefore,  no  bearing  whatever  on  the 
present  question. 

It  was  contended  by  the  defendant's  counsel,  and  partic- 
ularly by  Mr.  Cotton,  that  several  of  the  acts  of  ownership 
relied  on  by  the  plaintiffs  were  referable  to  the  powers  con- 
ferred on  the  plamtiffs  by  two  local  acts  of  1  Geo.  4,  c.  xii., 
and  2  AVill.  4,  c.  xci. ;  and  it  may  be  conceded  that  the 
latter  act  does  give  the  corporation  certain  powers  with  re- 
gard to  the  groynes,  bathing  machines,  and  pleasure  boats, 
which  they  would  not  otherwise  have  had  except  by  virtue 
of  their  ownership,  and  particularly  with  regard  to  levying 
tines;  but  that  does  not  touch  the  various  other  acts  of 
ownership  relied  on  by  the  plaintiffs ;  and  the  23d  section 
of  2  Will.  4,  c.  xci.,  contains  a  most  material  enactment: 
[His  honor  then  read  the  23d  and  193d  sections  of  the  act, 
and  continued  :]  Now  that  being  an  act  in  the  year  1832, 
unless  the  Legislature  had  before  it  some  evidence  that  the 
corporation  was  entitled,  or  claimed  to  be  entitled,  to  the 
sea-shore  under  the  charter,  it  is  difficult  to  see  for  what 
reason  such  exceptions  were  put  in ;  then  with  regard  to 
what  is  within  the  liberties  of  the  town  and  port  of  Hastings, 
it  is  also  very  material  to  see  what  is  said  in  this  act.  [His 
honor  then  read  the  recitals  in  the  preamble  of  the  act,  and 
continued :]  It  recognizes,  therefore,  the  whole  of  the  town 
of  St.  Leonards  as  within  the  liberties  of  the  town  of  Hast- 
ings ;  within  the  meaning,  therefore,  I  apprehend,  of  the 
charter  of  Elizabeth. 

0)  6  B.  «k  A.,  600. 
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*Now,  upon  the  whole  case,  lam  of  opinion  that  the  [587 
plaintiffs  have  established  their  title  to  restrain  the  proceed- 
ings of  the  defendant,  as  they  have  been  restrained  by  the 
injunction  of  the  3d  of  August,  1871.  That  injunction  has 
had  a  most  beneficial  effect,  as  has  been  proved  by  the  evi- 
dence to  which  I  have  referred,  and  it  must  therefore  be 
made  perpetual,  and  the  defendant  must  pay  the  whole 
costs  or  this  suit.  In  making  the  order  that  ne  must  do  so 
I  am  aware  of  its  futility,  because  of  his  inability  to  meet 
them  unless  the  plaintius  should  be  able  to  enforce  it  by 
some  indirect  means  through  the  indemnity  he  has  from 
Mr.  Moreing.  I  regret  that  it  is  not  in  my  power  to  make 
Mr.  Moreing  pay  the  costs  of  this  enormous  litigation,  which 
he  has,  in  my  opinion,  most  unjustifiably  forced  upon  the 
plaintiffs  for  the  mere  purpose  of  saving  himself  the  ex- 
pense of  carting  his  excavations  to  a  greater  distance,  where 
the  plaintiffs  were  perfectly  willing  that  they  should  be  de- 

Eosited,  because  they  would  at  that  place  be  carried  away 
y  the  washing  of  the  sea  in  time  to  prevent  their  becoming 
a  nuisance  to  the  town  or  its  visitors.  His  contention  that 
he  should  have  the  absolute  and  uncontrolled  liberty  of  de- 
positing any  quantity  of  earth  or  rubbish  on  the  beach,  and 
where,  when,  and  as  he  thinks  proper  is,  in  my  opinion, 
most  unreasonable  and  unsustainable. 

The  defendant  appealed  against  the  decree,  but  before  the 
appeal  came  on  for  hearing,  the  plaintiffs  moved  the  Ap- 
peal Court  that  the  defendant  might  be  ordered  to  give 
security  for  the  costs  of  the  litigation  before  the  appeal  was 
heard,  and  that  meanwhile  the  hearing  of  the  appeal  might 
be  stayed ;  and  on  fhe  7th  of  July,  1874,  the  Lords  Justices 
ordered  accordingly.     The  case  is  reported  on  appeal  ('). 

On  the  18th  of  January,  1875,  the  defendant  applied  to 
the  Court  of  Appeal  to  discharge  the  order  of  the  7th  of 
July,  1874,  and  an  arrangement  was  come  to  by  which  the 
defendant  agreed  to  abandon  the  appeal  on  an  undertaking 
by  the  plaintiffs  not  to  take  any  steps  to  enforce  the  pay- 
ment of  costs. 

Solicitors:  Mr.  J.  H.  Lyddal;  Messrs.  Walker  &  Mar- 
tineau. 

(«)  Law  Eep.,  9  Ch.,  758.  See  11  Eng.  Rep.,  118  note. 
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[Law  Reports,  19  Equity  Cases,  588.] 
V.C.B.,  Fob.  9,  1876. 

588]  *In  re  Imperial  Mercantile  Credit  Association. 

RICHARDSON'S  CASE. 
Companif —  Winding-up — CorUrihitory — Infant  JVamferee, 

W.  A.  R.  purchased  shares  in  a  company,  and  paid  for  them,  but  took  a  receipt 
and  signed  the  transfer  deed  as  transferee  in  the  name  of  F.  W.  R.,  his  son;  and  the 
shares  were  registered  in  the  name  of  F.  W.  R.,  who  was  then  and  still  is  a  minor. 

Upon  the  company  being  wound  up,  and  the  name  of  F.  W.  R.  being  placed  on  the 
list  of  contributories : 

Heldf  that  the  register  of  members  and  list  of  contributories  must  be  rectified  by 
substituting  the  name  of  W.  A.  R.  for  that  of  F.  W.  R.  on  both. 

Adjourned  summons.  This  was  an  application  on  the 
part  of  the  Imperial  Mercantile  Credit  Association  that  the 
register  of  shareholders  and  list  of  contributories  might  be 
rectified  by  substitutinff  the  name  of  William  Arthur  Rich- 
ardson for  that  of  FranK  William  Richardson  in  respect  of 
twenty  shares. 

In  1864,  or  early  in  1866,  Mr.  William  Arthur  Richardson 
purchased  from  a  Mr.  Chapman  twenty  shares  in  the  as- 
sociation, and  paid  for  them.  The  name  of  the  transferee 
was  given  as  Frank  William  Richardson.  In  one  of  the 
transier  deeds,  dated  the  Slst  of  January,  1866,  which  was 
for  ten  shares,  Frank  William  Richardson  was  described  as 
of  Walthamstow,  gentleman.  In  the  other,  dated  the  28th 
of  March,  1866,  he  was  described  as  of  Edith  Road,  Belvi- 
dere,  Kent,  Esquire.  Mr.  W.  A.  Richardson  himself  ex- 
ecuted the  deeds  in  the  name  of  Frank  William,  and  applied 
to  the  company  for  registration  of  the  deeds  in  that  name, 
which  was  accordingly  done. 

Upon  application  to  Frank  William  Richardson  for  pay- 
ment of  calls,  the  answer  was  that  he  was  a  minor. 

The  fact  was  that  Frank  William  was  a  son  of  Mr.  W.  A. 
Richardson,  and  at  the  time  of  the  purchase  and  transfers 
was  a  boy  at  school. 

Mr.  W.  A.  Richardson  in  an  affidavit  stated  that  his  son 
589]  Frank  *had  no  property  of  his  own,  and  never  had 
any  that  he  (witness)  was  aware  of,  and  he  (witness)  was 
never  trustee  of  any  property  for  him.  He  (witness)  bought 
the  shares  for  him  because  he  had  the  money  to  spare,  and 
thought  it  the  best  thing  he  could  do. 

Mr.  Kay^  Q.C.,  and  Mr.  Ince,  for  the  liquidators  :  The  case 
is  simply  that  Mr.  Richardson  chose  to  adopt  an  alids^  but 
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that  does  not  make  him  the  less  the  purchaser  of  these  shares : 
Weston) s  Cdse  Q) ;  Fugh  and  SharmavUs  Case  ('). 

If  this  gentleman  had  used  the  name  of  a  non-existent 
person  he  could  not  have  escaped  bjr  this  device.  Having 
executed  the  deed,  he  either  signed  his  own  name,  or,  if  he 
used  another  name,  he  must,  in  order  to  escape  the  charge 
of  forgery,  admit  that  he  adopted  that  other  name  as  his  own. 

Mr.  Ii.  A.  Oiffard^  for  Mr.  Richardson :  This  was  a  pur- 
chase by  a  father  in  the  name  of  his  son  for  the  purpose  of 
advancing  him.     The  purchase  was  bona  fide. 

The  cases  cited  do  not  govern  the  present.  There  is  no  in- 
stance in  which  a  father  has  been  made  liable,  except  where 
he  himself  was  the  transferor  to  the  son,  which  was  Wes- 
torCs  Case^  or  where  he  himself  applied  to  the  company  for 
the  shares,  as  in  Prigh  and  Sharman^s  Case. 
.  This  is  the  ordinary  case  of  a  transfer  to  an  infant,  in 
which  case  the  transferor  is  the  person  liable,  at  least  in  the 
first  instance:  Capper* s  Case  Q;  ManrCs  Case  (*).  The 
liquidators  should  not  have  passed  over  Mr.  Chapman,  who 
was  first  liable,  and  who  may  possibly  have  had  a  good 
defence. 

The  deeds  at  any  rate  were  only  voidable ;  they  were  not 
void  until  repudiated  by  the  transferee  after  he  had  come  of 
age :    EbbeWs  Case  (*). 

Sib  James  Bacon,  V.C:  This  is  one  of  the  most  trans- 
parent cases  I  ever  saw  in  my  life. 

Anything  may  be  argued,  no  doubt ;  and  any  argument 
may  oe  *8upported  by  references  to  reported  cases ;  [590 
but  it  would  be  entirely  opposed  to  everv  principle  of  jus- 
tice and  common  sense  if  I  were  to  hold  that,  because  a  man 
goes  into  the  market  and  buys  property  under  an  alia^^  and 
having  paid  the  money,  takes  a  receipt,  and  signs  the  deed 
whereby  he  becomes  the  legal  owner  under  that  alias^  he  is 
not  to  be  held  to  be  the  purchaser.  If  he  had  bought  an 
estate  under  the  name  of  John  Brown,  his  real  name  being 
William  Smith,  is  it  jjossible  to  contend  that  he  would  not 
be  compellable  to  fulfil  the  contract  ? 

Mr.  Giffard  contended  that  the  case  must  be  treated  as  if 
it  were  not  one  of  alias ^  as  if  the  name  of  the  infant  were 
rightly  on  the  register  until  he  himself  came  of  age,  and  re- 
pudiated its  being  there.  But  the  decision  he  referred  to, 
jEjbheWs  Case  (*),  was  arrived  at  under  very  different  circum- 
stances.    The  infant  was  not  represented  to  be  the  purchaser 

(')  Law  Rep.,  6  Ch.,  614.  (<)  4  Law  Rep.,  469,  n. 

(«)  Law  Rep.,  13  Eq.,  666.  (»)  Law  Rep.,  6  Ch.,  802. 

(»)  Low  Rep.,  8Ch.,468. 

13  Eng.  Rep.  67 
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by  any  one  other  than  himself.  The  infant  applied  for 
shares,  and  when  he  came  of  age  did  not  repudiate  them. 

Here  a  father  goes  to  a  broker,  no  matter  where,  and  de- 
sires him  to  purchase  shares  for  himself,  at  the  same  time 
saying,  '*I  am  Frank  William  Richardson  ;  I  Frank  Wil- 
liam Richardson  pay  you  the  money ;  I  execute  the  deed, 
and  I  send  it  to  the  company  in  order  to  make  sure  that  they 
have  me,  Frank  William  Richardson,  to  answer  all  the  neces- 
sary obli^tions  on  my  part."  Then  it  turns  out  that  Frank 
William  Richardson  has  nothing  whatever  to  do  with  the 
matter :  and  the  man  who  buys-  the  shares,  who  pays  for 
them,  and  who  executes  the  deed  is  heard  to  say  that  he  is 
not  liable,  because  he  has  used  another  name. 

The  thing  scarcely  bears  statement ;  the  name  of  the  father 
must  be  put  upon  the  list  instead  of  that  of  the  son  ;  in  other 
words,  tne  summons  must  be  granted  with  costs. 

Solicitors :  Mr.  George  Davis;  Messrs.  Phelps &8idgwick. 


[Law  Reports,  19  Equity  Cases,  699.] 
V.C.H.,  Jan.  21,  26,  1876. 

599]  *GiLLETT  V.  Thornton. 

[1876    G.     1.] 

Partnenhip  Agreement — Arbitration  Clatue — Suit  for  AeeourUs — Common  Lent 
Procedure  Act,  1864,  «.  11. 

Articles  for  a  partnership  for  one  year  contained  an  arbitration  clause.  The  part- 
nership was  continued  beyond  the  year  and  ultimately  dissolved : 

Held,  that  tiie  arbitration  clause  was  in  force,  and  proceedings  in  a  suit  for  accounts 
by  one  of  the  partners  against  the  other  stayed  under  sect.  1 1  of  the  Ck>mmon  Law 
Procedure  Act,  1864. 

The  defendant  was  a  widow  carrying  on  business  as  a  mil- 
ler at  Sturry,  in  Kent ;  and  the  plaintiff,  on  the  6th  of  July, 
1869,  entered  into  partnership  with  her.  The  partnership 
articles  provided  that  the  term  of  occupation  of  the  Sturry 
Mills  by  the  plaintiff,  and  the  partnership,  should  be  for 
one  year  from  the  above  date,  and  that  the  defendant  should 
carry  on  the  business  under  her  name,  and  receive  a  certain 
sum  as  rent  for  the  mills  ;  and,  after  stating  the  amount  of 
capital  which  the  partnership  should  consist  of;  certain 
things  that  were  to  oe  done  by  the  partners  ;  and  the  shares 
of  the  proiits  which  they  were  to  receive,  the  articles  pro.- 
vided  (clause  15)  that  "within  one  calendar  month  after  the 
expiration  of  the  partnership  a  full  and  general  account  in 
writing  should  be  taken  "  of  the  stock,  debts,  and  liabilities, 
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''and  a  just  valuation  should  be  made  of  all  the  particulars 
included  in  such  account"  which  required  and  were  capable 
of  valuation :  and  that,  after  making  provision  for  the  pay- 
ment of  the  debts,  there  should  be  a  division  in  equal  shares 
of  what  belonged  to  the  partnership  ;  and  that  (clause  16), 
"If  any  doubt,  difference,  or  disj)ute  should  arise  between 
the  parties  hereto,  or  their  respective  executors  or  adminis- 
trators, touching  these  presents,  or  the  construction  thereof, 
or  any  clause  or  thing  herein  contained,  or  any  matter  in  anv 
way  connected  with  these  presents,  or  the  operation  hereof, 
or  the  rights,  duties,  or  liabilities  of  either  party  in  connec- 
tion with  the  premises,  or  whenever  any  valuation  shall  be 
required,  the  matter  in  difference  or  valuation  shall  be  re- 
ferred to  two  arbitrators,  or  their  umpire,  pursuant  to,  and 
so  as  with  regard  *to,  the  mode  and  consequence  of  [600 
the  reference,  and  in  all  other  respects  to  conform  to  the  pro- 
visions in  that  behalf  contained  in  the  Common  Law  Pro- 
cedure Act,  1864,  or  any  then  subsisting  statutory  modifica- 
tion thereof."  The  business  of  the  partnership,  was,  in  fact, 
carried  on  from  the  28th  of  June,  1869  ;  and  the  partnership 
was  continued  by  ^arol  and  at  will  from  the  6th  of  July, 
1870,  to  the  31st  of  December,  1873,  when  the  partnership 
was,  on  the  proposition  of  the  defendant,  assent^  to  by  the 
plaintiff,  ended.  Questions  soon  after  wards,  arose  in  refer- 
ence to  an  adjustment  of  the  accounts  and  the  respective 
interests  of  the  partners  under  clause  16  of  the  articles,  and 
on  the  21st  of  February,  1874,  the  defendant  cave  notice  to 
the  plaintiff  that  she  had  appointed  the  gentleman  named 
(a,  member  of  the  Equity  Bar)  to  be  her  arbitrator  under  the 
Common  Law  Procedure  Act,  1854,  for  the  purpose  of  a 
valuation,  and  with  respect  to  any  differences  which  might 
arise  touching  the  articles  of  the  copartnership,  and  the 
construction  tnereof,  and  as  to  the  accounts  and  dealings  of 
the  partnership,  and  as  to  their  respective  rights,  duties, 
and  liabilities  in  connection  with  the  partnership  ;  and  she 
required  the  plaintiff,  within  seven  clear  days  from  the  ser- 
vice of  the  notice,  to  appoint  an  arbitrator  on  his  behalf. 

On  the  6th  of  March,  1874,  in  consequence  of  letters  pass- 
ing between  the  plaintiff  and  the  defendant,  in  which  the 
former  stated  that  he  was  anxious  to  agree  with  the  latter 
in  any  steps  that  might  be  necessary  for  a  proper  adjust- 
ment of  the  accounts,  which  had  been  rendered  to  her  up  to 
,the  close  of  their  partnership,  that  he  was  unconscious  that 
she  found  any  objection  to  any  portion  of  them,  and  that, 
under  the  circumstances,  he  could  not  recognize  the  pro- 
priety of  appointing  an  arbitrator,  the  defendant's  solicitors 
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informed  him  in  writing  that,  on  consideration,  it  had  been 
determined  that  the  notice  of  the  21st  of  February  would 
not  be  acted  on,  but  that  the  defendant  was  desirous  that 
arbitrators  should  be  appointed  for  the  purpose  of  ascertain- 
ing the  relative  positions  and  rights  of  each  partner  on  wind- 
ing up  the  partnership,  and  to  determine  what  sum  of  money 
(if  any)  should  be  paid  to  the  defendant  in  respect  of  her  in- 
terest therein  at  the  dissolution  of  the  partnership. 

On  the  15th  of  April,  1874,  the  counsel  so  appointed  as 
601]  *arbitrator  made  in  duplicate  a  written  report  with 
schedules  annexed,  and  the  report  and  schedules,  which 
were  sent  on  the  21st  of  April,  1874,  to  the  plaintiff,  filled 
twenty-two  brief  sheets,  and  were  in  form  and  detail  like 
the  certificate  which  a  Chief  Clerk  of  a  Vice-Chancellor 
would  make  under  a  decree  for  winding  up  the  affairs  of  a 
partnership.  The  report  and  schedules  showed  that  in  the 
view  of  such  counsel  a  sum  of  £2,779  14?.  lid.  was  owing  to 
the  defendant  by  the  plaintiflf.  It  was  alleged  by  the  plain- 
tiff that  it  was  in  opposition  to  certain  clauses  of  the  articles 
of  partnership  that  the  counsel  or  arbitrator  had  arrived  at 
that  conclusion,  and  he  objected  to  the  way  in  which  the  ac- 
counts had  been  made  out,  but  he  paid  the  defendant  £2,000, 
and  alleged  that  only  about  £20  was  then  owing. 

On  the  29th  of  July,  1874,  the  defendant's  solicitors  stated 
that  she  adhered  to  the  whole  of  the  accounts  and  figures 
so  prepared.  Prom  the  5th  of  March,  1874,  down  to  the 
8th  of  December,  1874,  no  step  was  taken  by  the  defendant 
for  arbitration  under  the  Common  Law  Procedure  Act, 
1854;  but  on  the  latter  date  she  gave  the  plaintiff  notice 
that,  pursuant  to  the  provisions  contained  in  the  articles  of 
partnership  of  the  6tnof  July,  1869,  she  had  appointed  an- 
other gentleman,  named,  to  be  "an  arbitrator,  to  whom  all 
matters  in  difference  between  us  relating  to  the  said  part- 
nership shall  be  referred,"  and  that  she  required  the  plain- 
tiff to  make  an  appointment  of  an  arbitrator  within  seven 
days  from  that  date.  The  plaintiff  did  not  appoint  an  arbi- 
trator, because  it  appeared  to  him  that  the  object  of  the 
defendant  in  giving  the  notice  was  to  obtain  from  the  arbi- 
trators an  award  under  the  act  of  1854  similar  in  character 
to  the  report  and  schedules  of  the  15th  of  April,  1874, 
which  the  plaintiff  was  advised  to  be  beyond  their  compe- 
tency. 

On  the  18th  of  December,  1874,  the  defendant  gave  thft 
plaintiff  notice  that,  as  he  had  not,  within  the  time  limited, 
appointed  an  arbitrator,  she  had  appointed  the  gentleman 
referred  to  above  to  act  as  sole  arbitrator,  to  whom  all  mat- 
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ters  in  difference  between  them  relating  to  the  partnership 
sliould  be  referred ;  and  such  arbitrator,  on  the  22d  of  De- 
cember, gave  notice  to  both  parties  that  he  wonld  proceed 
with  the  reference  on  the  days  named  by  "him.  On  the  23d  of 
December,  1874,  an  order  was  made  by  *Mr.  Baron  [602 
Pigott  in  the  matter  of  the  arbitration,  on  an  ex  parte  applica- 
tion of  the  defendant,  by  which  he  commanded  the  plaintiff 
to  attend  before  the  arbitrator  and  submit  to  be  examined 
on  behalf  of  the  defendant  touching  the  matters  in  differ- 
ence. On  the  29th  of  December,  1874,  notice  was  given  by 
the  plaintiff's  solicitor  to  the  defendant's  solicitors  that  a 
bill  in  chancery  would,  with  all  dispatch,  be  filed  for  wind- 
ing up  the  affairs  of  the  partnership,  to  restrain  the  pro- 
ceedings under  the  act  of  1864,  and  for  a  receiver,  and 
requesting  that  the  arbitration  should  not  be  proceeded  with. 
The  reply  on  the  following  day  was  that  the  reg[uest  could 
not  be  acceded  to ;  that  the  plaintiff  had  been,  since  March, 
aware  of  the  defendant's  intention  to  submit  the  disputes  to 
arbitration ;  that  the  disputes  were  reduced  to  a  few  matters, 
which  could  be  disposed  of  by  the  arbitrator  in  two  sittings ; 
and  that  a  suit  to  take  the  whole  accounts  would  be  a  most 
wanton  act.  The  plaintiff's  solicitor  took  out  a  summons 
in  the  matter  of  the  arbitration,  requiring  the  defendant  to 
show  cause  why  the  proceedings  should  not  be  stayed  until 
over  the  first  dav  in  Hilary  Term,  1876,  and  in  consequence 
of  the  service  of  the  summons  upon  the  arbitrator,  he  post- 
poned the  proceedings  in  the  reference  for  a  week.  The 
summons  was  heard  fefore  Mr.  Justice  Archibald  on  the  4th 
of  January,  and  dismissed  with  costs.  This  bill  was  filed 
on  the  6th  of  January,  1875 ;  and  the  plaintiff,  after  alleging 
that  the  defendant  intended  forthwith  to  obtain  from  the 
arbitrator  his  award,  unless  restrained  from  so  doinc,  and 
submitting  that,  under  the  circumstances,  he  was  entitled  to 
the  relief  prayed;  that  the  arbitrator,  under  the  act  of 
1864,  was  incompetent  to  give  such*relief,  and  that  it  could 
be  obtained  in  this  court  alone,  prayed  for  a  declaration  that 
the  arbitration  clause  (16)  had  no  operation  or  effect  on  or 
after  the  6th  of  July,  1870,  or,  if  the  court  should  not  be  of 
that  opinion,  then  for  a  declaration  that  the  defendant's 
submission  to  arbitration  under  the  act  of  1864  of  all  mat- 
ters in  difference  relating  to  the  partnership  made  by  the 
notice  of  the  8th  of  December  was  not  one  authorized  by  the 
arbitration  clause  (16),  and  was  of  no  effect ;  for  a  declara- 
tion in  reference  to  the  debts  of  the  defendant  (not  material 
to  be  further  mentioned) ;  for  accounts ;  the  appointment 
of  a  receiver;  for  an  injunction  to  restrain  the  defendant 
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603]  *from  farther  proceedings  against  the  plaintiflE  under 
the  jjrovisions  of  the  act  of  1854 ;  and  for  costs  in  this  cause 
and  in  the  arbitration. 

On  the  7th  of  January  the  plaintiff  ^ave  notice  of  a  mo- 
tion for  the  11th  of  January  lor  an  injunction  in  the  terms 
of  the  prayer  in  that  respect ;  and  on  the  14th  of  January 
the  defendant  gave  notice  of  a  motion  for  the  21st  of  January 
that  all  further  proceedings  in  the  suit  might  be  stayed  pur- 
suant to  the  provisipns  of  the  17th  and  iSth  Vict.  c.  125, 
sect.  11,  and  that  the  plaintiff  might  be  ordered  to  pay  the 
costs  thereof,  including  the  costs  of  this  application. 

Mr.  Mackeson^  Q.C.,  and  Mr.  Millar^  for  the  defendant: 
The  points  now  in  dispute  in  reference  to  the  accounts  are 
very  few ;  in  fact,  only  three.  They  are  definite,  and  clearly 
witnin  the  words  and  spirit  of  the  Common  Law  Procedure 
Act.  The  parties  continued  in  partnership  upon  substan- 
tially the  same  terms  as  defined  by  the  articles  of  partner- 
ship, and  therefore. the  arbitration  clause  can  be  carried  into 
execution.  A  mere  prayer  for  a  receiver  will  not  prevent 
the  court  from  permitting  the  arbitrator  to  proceed  with  the 
reference. 

[They  referred  to  Plefws  v.  Baker  ('),  WiUesford  v.  Wai- 
son  C)j  Hirsch  v.  Im  Thurn  (*),  Seligmann  v.  Le  Boutil- 
lier  O,  In  re  Lord(^\  Newton  v.  Taylor  (*).] 

Mr.  Dickinson^  Q.C.,  and  Mr.  L.  Bird^  for  the  plaintiff: 
The  original  term  of  partnership  expired  at  the  end  of  one 
year,  and  there  was  no  written  agreement  to  refer  to  arbi- 
tration after  that  time.  The  business  was  subsequently  car- 
ried on  upon  a  verbal  arrangement,  and  the  case  made  by 
the  bill  relates  to  differences  which  arose  in  reference  to  the 
realization  of  the  estate  and  the  payment  of  debts  after  the 
partnership  under  the  articles  had  come  to  an  end ;  there- 
fore it  is  clear  th^t  the  relief  prayed  cannot  be  given  under 
the  arbitration.  The  arbitrator  has  not  the  administrative 
604]  machinery  which  "the  court  possesses  for  taking  *ac- 
counts  and  winding  up  partnerships,  nor  can  the  arbitrator 
appoint  a  receiver,  or  grant  an  injunction,  both  of  which  are 
prayed  for. 

e'^hey  cited  Cook  v.  Catchpole  f).] 
r.  Mackeson,  in  reply. 
Sir  Charles  Hall,  V.C:    The  question  which  I  have  to 
determine  in  this  case  is,  whether  I  should  comply  with  the 

(^)  Law  Rep.,  16  Eq.,  664.  (»)  1  K.  A  J.,  90. 

(«)  Law  Rep.,  8  Ch.,  473.  (•)  Law  Rep.,  19  Eq.,  14. 

(»)  4  Jur.  (N.S.),  587.  f )  84  L.  J.  (Ch.),  60. 
{*)  Law  Rep.,  1  C.  P.,  681. 
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defendant's  application  to  stay  all  the  proceedings  in  this 
suit,  that  application  being  made  under  the  11th  section  of 
the  Common  Law  Procedure  Act.  The  courts  have  con- 
sidered that  the  jurisdiction  should  be  exercised  if  the 
court  be  satisfied  that  no  sufficient  reason  exists  why  the 
matters  cannot  or  ought  not  to  be  referred  to  arbitration 
according  to  the  agreement,  and,  as  stated  by  Lord  Selborne 
in  WiUe^ord  v.  Watson  ('),  a  prima  facie  duty  is  cast 
upon  the  court  to  act  upon  the  agreement.  The  court  is 
not  to  act  unless  the  defendant  was,  at  the  time  of  the  com- 
mencement of  the  proceedings,  ready  and  willing  to  join 
and  concur  in  all  acts  necessary  and  proper  for  causing  the 
matters  to  be  decided  by  arbitration — as  to  which  requisite 
for  the  court's  acting  no  question  arises  in  the  present  case. 

The  plaintiff  and  defendant  entered  into  partnership  in 
the  year  1869.  The  partnership  was  for  one  year.  The 
partnership  contract  was  contained  in  partnership  articles, 
aated  the  6th  July,  1869,  and  they  contained  provisions  for 
taking  a  partnership  account  at  the  end  of  the  first  half 
year  of  the  partnership  and. for  taking  an  account  and 
dividing  the  assets  at  the  expiration  of  the  partnership. 
The  articles  also  contained  an  arbitration  clause.  [The  Vice- 
Chancellor  read  clause  16,  set  forth  above.]  The  partner- 
ship although  originally  for  one  year  only,  was  continued 
for  several  years;  the  partnership  articles  regulating  the 
prolonged  partnership,  except  in  so  far  as  they  wer^,  during 
the  year,  varied  by  the  parties.  The  16th  clause  of  the 
partnership  articles  remained  applicable  to,  and  formed 
part  of  the  partnership  contract,  as  well  before  as  after 
the  one  year.  This  has  not  been  questioned — indeed,  the 
plaintiffs  solicitor,  in  a  letter  to  the  defendant's  solicitors, 
^stated  that  the  plaintiff  was  quite  prepared  to  abide  [605 
by  the  16th  clause  in  case  of  necessity.  It  has,  however, 
been  contended  before  me  that  after  the  one  year  there  was 
not  a  deed  in  writing,  containing  an  agreement  to  refer  to 
arbitration  differences  between  the  ^parties  after  the  one 
year ;  and  therefore  that  sect.  11  of  'tne  Common  Law  Pro- 
cedure Act  is  not  applicable  to  the  case. 

I  am  of  opinion  that  this  contention  is  without  foundation. 
When  the  parties  prolonged  their  partnership  on  the  old 
terms,  they  adopted,  as  I  consider,  the  16th  clause  of  the 
partnership  contract,  and  always  with  it  the  statutory  pro- 
vision, that  whoever  of  them  might  be  defendant  in  an  ac- 
tion or  suit  brought  or  commenced  by  the  other,  might 
apply  under  the  11th  section  of  the  act.     The  plaintiff  has 

(»)  Law  Rep.,  8  Ch.,  473. 
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contended  that  the  16th  clanse  is  inapplicable  to  the  circum- 
stances of  the  present  case — that  what  the  defendant  is  seek- 
ing to  effect  by  the  reference  mentioned  in  the  bill  ia  not 
within  the  16th  clause.  It  appears  to  me  that  that  conten- 
tion is  incorrect.  The  16th  clause  is  very  comprehensive  in 
its  terms.  It  is  clearly  not  confined  to  the  duration  of  the 
partnership,  because  it  provides  for  differences  between  the 
respective  executors  or  administrators  of  the  parties,  and  it 
applies  whenever  a  valuation  should  be  rec[uired  ;  and  the 
16th  clause  of  the  partnership  articles  provides  for  a  valua- 
tion for  the  pui-pose  of  making  a  division  of  the  assets  upon 
the  expiration  of  the  partnership.  The  16th  clause  applies 
to  differences  not  only  as  to  the  construction  of  the  partner- 
ship deed,  but  to  any  matter  connected  with  that  deed,  and 
the  operation  thereof  and  the  rights,  duties,  or  liabilities  of 
either  party  in  connection  with  the  premises.  As  I  construe 
that  clause,  it  includes  every  difference  which  might  arise 
between  the  parties  on  winding  up  the  partnership — the 
winding-up  being  provided  for  by  tne  15th  clause.  It  was, 
however,  contended  that  th^re  were  questions  between  the 

Parties  which  require  declarations  to  be  made  by  this  court, 
ut  the  matters  which  it  is  said  necessitate  such  declarations 
are  matters  which  the  parties  have,  as  I  read  the  clause, 
agreed  should  be  referred.  They  have  agreed  that  differ- 
ences as  to  the  construction  of  the  deed  should  be  referred, 
and  the  arbitrator  must,  I  apprehend,  as  was  said  in  Willes- 
ford  V.  Walson  (*),  enter  into  the  whole  matter,  construe 
606]  the  ^instrument,  and  decide  whether  the  thing  com- 
plained of  is  inside  or  outside  the  agreement.  The  court 
will  not  limit  the  arbitrator's  power  to  those  things  which 
are  determined  by  the  court  to  oe  within  the  agreement,  nor 
is  it  a  reason  for  the  court  not  making  an  order  that  the 
differences  between  the  parties  include  the  consideration  of 
collateral  matters  affecting  the  original  partnership  contract. 
This  was  urged  unsuccessfully  in  Wiltesford  v.  Wdtson  (*^. 
The  reference  to  the  arbitrator  is  in  terms  a  reference  of  all 
matters  in  difference.  iThe  defendant  says  the  matters  which 
the  arbitrator  will  have  to  consider  are  very  few — in  fact, 
reduced  to  three ;  but  the  plaintiff  disputes  that,  and  savs 
that  the  reference  will,  or  may,  embrace  all  that  would  be 
included  in  a  decree  to  take  a  pamership  account.     My  im- 

f)res8ion  is  that  the  real  differences  between  the  parties*  are 
imited ;  but,  at  all  events,  I  see  no  reason  to  doubt  that 
they  will  all  be  satisfactorily  dealt  with  by  the  arbitrator, 
and  I  am  satisfied  that  no  suflScient  reason  exists  why  the 

(')  Law  Kep.,  8  Ch.,  4'r8. 
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matters  cannot  or  ought  not  to  be  referred  to  arbitration. 
The  bill  prays  for  the  appointment  of  a  receiver,  but  no 
motion  for  a  receiver  has  been  made,  and  I  do  not  think  any 
is  likely  to  be  made ;  moreover,  the  defendant  bv  his  coun- 
sel offered  to  consent  to  such  appointment  if  the  plaintiff 
desired  to  have  a  receiver.  Should  circumstances  artse  ren- 
dering the  appointment  of  a  receiver  proper,  the  court  will 
be  able  to  appoint  one.  In  WiUesford  v.  Watson^  the  in- 
ability of  the  arbitrator  to  grant  an  iniunction  was  not  con- 
sidered a  sufficient  reason  for  not  making  an  order  to  stay 
proceedings. 

Solicitors:  Messrs.  Jones ^  Blaxland  &  Son;  Mr.  J.  Aid- 
ridge. 


Wlien  partners  commence  basiness 
under  written  articles  of  copartnership, 
expressed  to  be  for  the  term  of  one 
year,  and,  withoat  any  new  agreement 
being  made  they  continue  the  business 
for  a  longer  period,  the  basiness  of  the 
subsequent  years  must  be  considered  as 
conducted  under  the  terms  and  con- 
ditions of  the  written  agreement  for 
the  first  year  :  Bradley  v.  Chamberlain, 
16  Vermont,  613 ;  Mifflin  v.  Smith,  17 
Sergeant  &  Kawle,  165 ;  Booth  v. 
Farki,  1  MoUoy,  465 ;  Essex  y.  Essex, 
20  Beavan,  442,  444 ;  Crawshwy  v.  Qol- 
lins,  15  Vesey,  218,  228 ;  I>icHns(m  v. 
Bold,  8  Dessaasure  (S.  C),  501. 

See  U.  8.  Bank  v.  Binnsy,  5  Mason, 
176,  185. 

VVhere  the  written  articles  for  the 
first  year  contained  a  provision  that 
the  active  partner  should  receive  no 
compensation  for  his  time  and  services, 
imless  a  profit  should  be  realized  from 
the  business,  and  the  busiijess  was 
continued  without  any  new  agreement 
being  made,  it  was  held  that  tl^s  re- 
striction must  be  understood  as  appli- 
cable to  the  subsequent  years  :  Bradley 
V.  Chamberlain,  16  Vermont,  613 ;  Mif- 
flin y.  SmMh,  17  Sergeant  &Rawle,  165; 
Booth  V.  Parks,  1  MoUoy,  465 ;  Essex 
V.  Essex,  20  Beavan,  442,  444 ;  Craw- 
shay  V.  Goains,  15  Vesey,  218, 228;  Diek- 
inson  v.  Bold,  8  Dessausure  (S.  C),  501. 

See  U.  8.  Bank  v.  Binn^,  5  Mason, 
176,  185. 


So  as  to  surviving  partners  :  King  v. 
Church,  17  Beavan,  825;  Booth  v. 
Parks,  1  MoUoy,  465 ;  Ess^  v.  Essex, 
20  Beavan,  442,  444. 

But  this  restriction  was  held  not  ap 
plicable  to  services  rendered  by  him, 
subsequent  to  the  dissolution  of'  the 
firm,  in  closing  and  settling  its  affairs. 
And  his  claim  for  such  subsequent 
services  was  held  a  proper  item  to  be 
adjusted  in  an  action  of  account  be- 
tween the  partners,  brought  for  tiie 
liquidation  of  their  partnership  ac- 
counts: Bradley  v.  Chamberlain,  16 
Vermont,  613. 

The  presumption  is  that  a  partner- 
ship is  equal  although  such  presump- 
tion may  be  overcome  by  proof  that 
the  books  of  the  concern  and  dealings 
of  the  partners  show  such  could  not 
have  been  the  terms  on  which  the 
business  was  carried  on :  Stetoart  v. 
Forbes,  1  MacNaffhten  &  Gordon,  137. 

Where  A.  and  B.  formed  a  part- 
nership with  C,  to  dig  for  gold  on 
a  particular  lot,  C.  paying  expenses, 
and  they  subsequently  changed  the 
location,  C.  paying  expenses  as  before  ; 
held  they  must  be  regarded  as  doing  so 
under  the  original  arrangement  of  part- 
nership :  and  C.  having  purchased  the 
latter  lot ;  held  A.  and  B.  were  entitled 
to  share  in  the  profits  of  the  purchase  : 
Bum  V.  ^iriw^,.  14  Grant's  (U.C.)Chy., 
651. 
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607]  *LoBD  Tredegar  v.  WrerDus. 

[1876    T.     U.] 

PraeHee — Juritdieium — Hea  Judicata — Injunction — Suit  in  Bquily — Action  at  Law  in 
reference  to  name  Subject-matter, 

A  plaintiff  in  equity  filed  his  bill  stating  that  a  policy  had  become  void  at  law, 
and  daiming  to  have  it  treated  as  valid  in  equity. 

After  bill  dismissed  the  same  plaintiff  sued  at  law  on  the  policy  : 
Hdd,  tJiat  a  bill  would  lie  to  restrain  the  action,  and  injunction  granted  accord- 
ingly. 

This  was  a  motion  on  behalf  of  the  plaintiflFs,  the  trustees 
of  the  Equitable  Assurance  Society,  for  an  injunction  to 
restrain  an  action  brought  against  them  as  such  trustees  in 
the  names  of  the  defendants,  the  executors  of  the  late 
Thomas  Windus,  to  recover  a  sum  alleged  to  be  due  to 
them  under  an  assurance  effected  by  him  with  the  society 
for  £6,000  payable  on  his  death  to  his  legal  personal  repre- 
sentatives. The  society  was  one  for  granting  policies  of 
life  assurance,  and  was  governed  by  a  deed  of  settlement 
dated  the  7th  of  September,  1762.  By  the  67th  clause  it 
was  provided  that  if  any  premium  of  assurance  should  be 
unpaid  for  the  space  of  thirty  days  after  the  time  stipulated 
for  payment  the  policy  should  be  void,  and  such  deiault  of 
payment  should  be  a  forfeiture  of  all  claim  upon  the  society 
by  the  person  assured,  his  executors,  administrators  or 
assigns ;  but  if  the  persons  who  should  have  made  such 
default  of  payment  should  vrtthin  three  calendar  months 
after  the  day  of  payment  pay  or  cause  to  be  paid  to  the 
society  the  premium  so  behind,  together  with  the  additional 
sum  of  105.  upon  every  £100  assured,  then  such  policy 
should  revive  and  continue  in  force  and  be  valid  to  all  in- 
tents and  purposes. 

On  the  3d  of  September,  1812,  Thomas  Windus  effected 
an  assurance  on  his  life  with  the  society  for  £5,000,  and  by 
the  policy  two  of  the  trustees  of  the  society  covenanted  with 
him  to  pay  to  liis  executors  out  of  the  stock  or  fund  of  the 
society  that  sum.     The  annual  premium  was  £146  Is. 

Thomas  Windus  paid  the  annual  premium  on  the  policy 

608]  until  *the  year  1815  inclusive.     In  the  year  1816  he 

did  not  pay  the  premium  either  on  the  appointed  day  or 

within  the  thirty  days  of  grace  allowed,  nor  did  he  revive 

•his  policy  within  the  three  montlis  prescribed  for  that  pur- 
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Jose  by  the  deed  of  settlement.  The  society  on  the  9th  of 
anuary,  1817,  granted  to  him  a  new jpolicv  of  assurance  on 
his  life  for  £6,000,  and  the  premium  fixed  by  the  new  policy 
was  the  same  as  that  payable  under  the  former  policy. 

The  new  policy  was  effected  on  a  proposal  in  the  form  in 
ordinary  use  at  that  time  by  the  society,  and  on  reference 
in  the  usual  way  to  a  friend  and  a  medical  attendant,  and 
a  declaration  by  Thomas  Windus  as  to  his  age,  state  of 
health,  and  other  circumstances,  and  he  paid  an  entrance 
fee  of  £12  10s. 

Thomas  Windus  paid  the  premiums  on  the  new  policy 
until  his  death,  which  took  place  on  the  13th  of  December, 
1854.  The  executors — the  defendants — proved  his  will  on 
the  26th  of  January,  1855.  On  the  11th  of  April,  1855,  the 
society  paid  to  them  the  sum  of  £8,300,  being  the  sum  of 
£5,000  assured  by  the  policy  of  the  9th  of  January,  1817,  and 
£3,300  the  additions  made  thereto  according  to  the  bj^-laws 
of  the  society,  and  for  this  sum  they  signed  a  receipt  in- 
dorsed on  that  policy.  On  the  13th  of  November,  1860, 
Ansley  Windus,  a  son  and  one  of  the  executors  of  Thomas 
Windus,  filed  a  bill  in  this  court  against  the  trustees  of  the 
society  and  against  his  two  co-executors,  as  they  were  un- 
willing to  join  him  as  co-plaintiffs,  and  by  it  prayed  for  a 
declaration  that  he  and  his  co-executors  ought  to  be  restored 
to  and  placed  in  the  same  situation  as  if  the  policy  of  the 
3d  day  of  September,  1812,  had  been  revived  and  had  con- 
tinued in  force  until  after  the  death  of  Thomas  Windus,  or 
as  if  the  policy  of  the  9th  day  of  January,  1817,  had  been 
dated  as  on  the  3d  daj  of  September,  1812,  and  to  be  en- 
titled to  all  past  additions,  dividends,  bonuses,  profits,  and 
allowances  accordingly  j  for  an  account  of  what  was  due  to 
them  as  such  executors  m  respect  of  the  policy,  and  the  sum 
assured  and  the  additions,  dividends,  bonuses,  profits  and 
allowances,  the  plaintiff  being  willing  and  thereby  offering 
to  allow  for  the  sum  of  £8,300  paid  to  the  executors,  and  tlie 
difference,  if  any,  to  the  society  between  the  premiums  in  re- 
spect of  the  policy  of  the  9th  day  of  January,  1817,  and  the 
^premiums  which  would  have  been  paid  in  respect  of  [609 
the  policy  of  the  3rd  day  of  September,  1812,  in  case  the 
same  had  been  revived  and  continued,  and  that  what  upon, 
taking  such  accounts  should  be  found  due  to  the  plaintiff 
and  his  co-executors  might  be  paid  to  them  out  of  the  funds 
of  the  society ;  or  in  case  the  plaintiff  should  not,  in  the 
opinion  of  the  court,  be  entitled  to  the  relief  thereinbefore 
prayed,  then,  if  it  should  appear  that  the  policy  of  the  9th 
day  of  January,  1817,  was  not  a  valid  i>olicy,  for  an  account 
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of  the  premiums  paid  by  Thomas  Windus  in  his  lifetime 
upon  or  in  respect  of  the  same  policy,  together  with  the  in- 
terest thereon,  and  that  the  amount  of  such  premiums  and 
interest  might  be  ascertained,  and  that  the  excess  of  such 
amount  over  the  aforesaid  sum  of  £8,800  might  be  paid  to  the 
plaintijff  and  his  co-executors  out  of  the  funds  of  tne  society. 
The  relief  so  sought  was  founded  on  statements  in  the  bill 
setting  forth  the  by-laws  of  the  society  in  force  in  September, 
1812,  and  alleging  that  by  reason  of  his  change  of  residence 
Thomas  Windus  did  not  receive  the  usual  notice  from  the 
society  reminding  him  of  the  time  within  which  the  premium 
on  the  policy  in  the  year  1816  ought  to  be  paid ;  that  he  had 
therefore  omitted  to  pay  it;  that  he  had  been  induced  by 
representations  made  to  him  by  the  actuary  not  to  revive  the 
policy  in  the  manner  provided  by  the  67th  clause ;  and  that 
the  policy  of  January,  1817,  was  granted  to  him  in  pursu- 
ance of  a  promise  that  a  new  poUcy  should  be  granted  to 
Mm  upon  the  same  terms  as  the  late  one,  and  that  he  be- 
lieved that  such  policy  would  be  subject  to  the  conditions 
not  differing  from  those  to  which  the  late  policy  was  subject. 

It  appeared  that  bv  reason  of  a  certain  by-law  of  the 
society  which  affected  policies  of  assurance  granted  after 
the  3l8t  of  September,  1816,  the  policy  of  January,  1817,  did 
not  become  entitled  to  divers  bonuses  and  additions  which 
were  attached  to  policies  of  an  earlier  date ;  also  that  Thomas 
Windus,  in  the  year  1840,  protested  against  the  operation  of 
that  by-law  so  far  as  concerned  his  policy  of  January,  1817, 
but  the  directors  of  the  society  did  not  think  fit,  and  m  truth 
did  not  consider  themselves  bound  to  make  any  concession 
to  him  on  that  account.  Thomas  Windus  did  not  discover 
the  difference  between  his  policy  of  1817  and  the  one  of  1812 
until  the  year  1839. 

610]  *The  case  of  the  plaintiff  Ansley  Windus  was  that  the 
policy  of  1812  became  void,  that  the  executors  had  no  rem- 
edy except  in  a  court  of  equity,  and  that  under  the  circum- 
stances they  were  entitled  to  be  treated  in  a  court  of  equity 
as  if  that  policy  had  continued  to  exist,  and  to  have  paid  to 
them  the  difference  between  what  they  had  received  and 
what  would  have  been  pavable  under  the  policy  of  1812. 

That  cause  came  on  to  be  heard  before  the  Master  of  the 
Rolls,  and  on  the  13th  of  May,  1862,  the  bill  was  dismissed, 
but  without  costs,  the  trustees  of  the  society  not  asking  for 
them.  Ansley  Windus  appealed  from  the  order  of  dis- 
missal, and  the  appeal,  whicli  was  heard  by  the  Lords  Jus- 
tices on  the  18th  of  December,  1868,  was  divsmissed  with 
costs  as  regarded  the  trustees  of  the  society.    Ansley  Windus 
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further  appealed  to  the  House  of  Lords,  and  on  the  10th  of 
July,  1866,  that  appeal  was  also  dismissed  with  costs. 

On  the  27th  of  July,  1866,  Ansley  Windus  presented  to 
the  Appeal  Committee  of  the  House  of  Lords  a  petition  for 
u  rehearing  of  his  appeal,  but  it  was  refused.  Nothing 
further  was  done  until  the  19th  of  November,  1874,  when 
Ansley  Windus,  jointly  with  his  co-executors,  commenced 
the  action  now  sought  to  be  restrained.  It  was  not  disputed 
that  in  the  action  the  plaintiflPs  were  suing  upon  the  policy 
of  1812,  and  seeking  to  recover  the  amount  which  would 
have  been  properly  payable  thereon  had  that  policy  been 
kept  on  foot. 

The  plaintiffs  in  the  action  delivered  a  declaration,  con- 
sisting of  twelve  counts,  which  was  set  forth  in  the  bill,  but 
it  is  sufficiently  referred  to  in  the  judgment.  The  plaintiffs 
claimed  £20,000  damages. 

Mr.  Dickinson.  Q.CT,  and  Mr.  Kekewich,  for  the  motion, 
submitted  that  tnis  was  an  attempt,  in  1875,  to  litigate  at 
law  the  same  subject-matter  which  was  in  litigation  in  the 
suit  instituted  in  1860,  and  fully  disposed  of  by  the  House 
of  Lords  in  1866.  The  plaintiffs  in  the  action  seemed  to 
consider  that  they  had  in  their  |)osse8sion,  and  could  pro- 
duce, evidence  which  was  refused  in  the  suit ;  but  there  was 
in  truth  no  ground  for  the  belief  that  they  had  any  new 
materials  or  any  new  evidence  at  all.  The  authorities  clearly 
♦showed  that  in  such  a  case  as  this — the  whole  matter  [611 
having  been  adjudicated  upon  in  this  court — the  parties 
.  could  not,  the  claim  being  the  same  as  in  the  suit,  proceed 
at  law ;  and  that  if  they  did  so,  this  court  would  interfere 
by  injunction. 

[They  referred  to  Story  on  Equity  Jurisprudence  ('),  Col- 
lins  V.  Cave  (*),  Booth  v.  Leycester  (•),  Beere  v.  Fleming  (*), 
and  Mollettv,  JEnequist  {*).] 

Mr.  Lindley^  Q.C.,  Mr.  Humphry^  and  Mr.  T.  R.  Bennetty 
for  the  defendants,  said  it  appeared  that  this  court  dismissed 
the  bill  of  1860  because  the  plaintiff  did  not  show  any  equity 
to  sustain  it,  and  submitted  that  even  if  that  was  so,  the 
same  partv  who  it  was  alleged  could  not  show  any  equity 
upon  the  mce  of  his  bill,  was  entitled  to  bring  his  action  at 
law,  he  having,  or  alleging  that  he  had,  legal  rights.  It 
was  at  one  time  imagined  that  the  policy  of  1812  was  for- 
feited ;  still  the  plaintiff  in  the  suit  oi  1860  considered  that, 

(»)  lOth  ed.,  vol.  ii.,  p.  7rt,  88  88,  889.  (<)  18  Ir.  Cora.  Law  Rep.,  606. 

(«)  27  L.  J.  (Ex.),  146.  (»)  26  Beav.,  609. 

<*)  1  Keen,  679 ;  8.  C.  on  appeal,  8  My. 
A  Or.  469. 
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notwithstanding,  there  were  grounds  for  equitable  relief,  and 
on  that  footing  he  presented  his  case  to  the  court ;  but  in 
the  action  the  plaintiffs  showed  that  that  policy  was  never 
forfeited  at  all ;  but,  whether  really  forfeited  or  not,  persons 
could  bring  an  action  upon  a  policy  which  they  thought  had 
been  forfeited.  The  defendants'  legal  rights  had  never  been 
adjudicated  upon,  and  that  being  so,  wny  should  they  not 
be  allowed  to  proceed  with  their  action  ?  This  court  had  not 
in  the  suit  had  its  attention  directed  to  the  defendants'  legal 
rights,  as  distinguished  from  what  were  imagined  to  be  their 
equitable  rights.  The  issues  in  the  action  were  different  to 
those  in  the  suit.  The  motion  was  founded  upon  an  error 
in  point  of  principle,  the  authorities  cited  not  supporting  it, 
and  that  being  so,  the  court  ought  to  refuse  the  injunction 
asked  for. 

[They  referred  to  Langmead  v.  Maple  (*),  Kemp  v.  Tuck- 
er ('),  Hoare  v.  Breniridae  (•),  Wodehouse  v.  Farebr other  (*), 
and  Tatham  v.  Wrtghtr).'] 

612]  *SiR  Charles  Hall,  V.C,  after  stating  all  the  facts 
continued : 

The  declaration  in  the  action  is  somewhat  vague  as  to 
which  of  the  two  policies  is  meant  to  be  described  therein ; 
but  it  was  alleged  by  the  counsel  for  the  plaintiffs  in  the  ac- 
tion, and  the  arguments  before  me  proceeded  upon  the  view 
that  the  policy  of  September,  1812,  is  the  one  mentioned  in 
each  of  the  two  counts.  Indeed,  an  affidavit  pf  Ansley 
Windus,  filed  in  opposition  to  the  motion,  states  expressly 
that  the  action  was  commenced  to  recover  a  sum  due  on  that 
policv.  The  plaintiffs  in  the  present  suit  say  that  the  action' 
should  be  restrained,  it  being  for  the  same  subject-matter  as 
was  the  subject  of  the  former  suit.  In  reference  to  this,  I 
have  read  the  pleadings  in  the  former  suit,  and  the  judg- 
ments of  the  Master  of  the  Rolls,  the  Lords  Justices,  and 
the  Law  Lords,  and  I  have  come  to  the  conclusion  that  the 
defendants  are  attempting  again  to  litigate  with  the  plain- 
tiffs the  matter  which  was  in  controversy  in  the  former  suit. 
In  that  suit  the  plaintiff  alleged  that  the  policy  of  1812  was 
void  and  incapable  of  being  sued  upon,  and  he  shaped  his 
bill,  and  the  court  entertained  his  suit  upon  that  view ;  for 
the  Master  of  the  Rolls  in  his  judgment  said  the  policy  of 
1812  was  absolutely  forfeited  on  the  3d  of  Decemter,  1816. 
The  defendants  now  say  that  the  plaintiff  in  the  former  suit 
entirely  mistook  his  case,  that  he  had  a  legal  remedy,  that 

(»)  18  C.  B.  (N.8),  265.  (*)  6  E.  A  B.,  27Y. 

(*)  Law  Rep.,  8  Ch.,  869.  (*)  2  Ruaa.  A  My.,  1 ;   7  A,  A  E.,  818, 

(2)  Ibid.,  22.  880;  6  CI.  A  F.,  670. 
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a  court  of  law  should  have  been  resorted  to,  and  that  the 
defendants  ought  not  to  be  restrained  from  continuing  their 
action.  Will  the  court  allpw  such  a  course  to  be  taken — 
i.e.,  allow  a  suitor  to  take  his  chance  of  obtaining  relief, 
alleging  an  instrument  to  be  invalid,  but  that  nevertheless, 
for  stated  i^easons,  it  should  be  treated  in  this  court  as  valid, 
although  a  court  of  law  could  .not  so  regard  it,  and  having 
had  his -case  gone  into  upon  the  merits,  and  adjudicated 
upon,  to  ignore  all  the  proceedings  so  had,  and  to  take  pro- 
ceedings at  law  on  the  instrument,  alleging  it  to  be  valid, 
his  object  in  such  proceedings  being  to  obtain  the  relief  he 
unsuccessfully  sought  in  equity  ?— i  apprehend  not.  When 
a  plaintiff  comes  into  equity  in  such  a  case,  he  submits,  as 
I  consider,  his  whole  case  to  the  jurisdiction  of  the  court  he 
so  applies  to.  In  Phelps  v.  Prothero  (*),  in  which  case  the 
defendant  ^obtained  a  decree,  and  afterwards  brought  [613 
an  action,  Lord  Justice  Turner  said(') :  "The  first  question 
is  whether  the  defendant  was  at  all  entitled  to  commence  the 
action  now  sought  to  be  restrained.  I  am  of  the  opinion 
that  he  was  not.  The  defendant  had  originally  the  right  to 
proceed,  either  at  law  for  breach  of  the  agreement,  or  in  this 
court  for  the  specific  performance  of  it.  He  adopted  the 
latter  remedy.  I  think  that  a  plaintiJBf  who  has  legal  rights, 
and  comes  to  this  court  for  its  aid,  is  bound  to  put  his  legal 
rights  under  the  control  of  the  court,  and  that  that  principle 
reaches  the  present  case.  The  plaintiff,  thA'efore,  having 
sued  in  equity  for  specific  performance,  was  bound,  in  my 
opinion,  to  submit  his  claim  for  damages  to  the  judgment  of 
tnis  court  and  was  not  entitled  to  proceed  at  law  otherwise 
than  by  leave  of  this  court."  The  Lord  Justice  Knight  Bruce 
stated  that  he  gave  no  opinion  as  to  how  the  matter  would 
have  stood  had  the  plaintiff  failed,  but  held  that  this  court 
bad  jurisdiction  to  stay  the  action. 

The  plaintiff  in  the  former  suit,  Ansley  Windus,  having 
selected  his  tribunal,  and  the  case  having  been  adjudicated 
upon  on  the  merits,  he  can  only  bring  *it  forward  again  by 
a  Dill  of  review  (which  in  a  case  like  the  present  could  only 
be  filed  with  the  leave  of  the  court).  A  plea  of  the  former 
suit  would  have  been  a  good  defence  to  a  new  bill  not  being 
a  bill  of  review,  as  to  which  I  may  refer  to  what  was  said 
by  Lord  Hardwicke,  in  Brandlyn  v.  Ord  (*),  and  to  Peter- 
harough  v.  OerTJiaine  {*)j  and  to  Lord  Cran worth's  observa- 
tions in  Moss  V.  Anglo-Egyptian  Navigation  Company  i^). 

(»)  7  D.  M.  A  G.,  722.  (*)  6  Bro.  P.  C,  1. 

(«)  7  D.  M.  A  G.,  783.  (»)  Law  Rep.,  1  Ch,,  108,  116,  116. 

(»)  1  Atk.,  671. 
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The  defendants  insisted  that  there  was  nothing  to  take 
away  their  legal  right,  and  in  support  of  this  contention 
reference  was  made  to  cases  in  which  issues  had  been  di- 
rected to  try  the  validity  of  alleged  wills  of  real  estate,  and 
afterwards  ejectments  had  been  brought,  of  wliich  cases  the 
case  of  TatJiam  v.  Wright  (*)  was  an  example ;  but  cases  as 
to  land,  the  title  to  which  is  ordinarily  tried  in  ejectment 
(the  plaintiff  at  law  ordinarily  being  able  to  bring  more  than 
one  ejectment),  are  not  authorities  in  reference  to  other 
cases,  as  to  which  I  may  refer  to  the  observations  of  Lord 
614]  *Cranworth  in  Boy  Be  v.  Rosshoroughi^),  I  was  re- 
ferred to  the  case  of  Beere  v.  Fleming  (•),  but  the  circum- 
stances of  that  case  are  altogether,  different  to  those  of  the 
present.  The  right  claimed  was  substantially  different  to 
that  which  had  been  adjudicated  upon  before ;  and  the  gen- 
eral observations  of  Baron  Fitzgerald  are  by  no  means 
unfavorable  to  the  exercise  of  the  jurisdiction  to  stay  pro- 
ceedings in  a  case  in  which,  in  a  former  suit,  the  merits  have 
been  gone  into  and  adjudicated  upon,  and  substantially  the 
same  question  is  afterwards  brought  forward  in  another 

Eroceeding.  In  that  case  his  Lordship  said(*):  '*I  appre- 
end  it  is  not  correct  to  say  that  a  party,  seeking  equitable 
relief  in  respect  of  an  instrument  on  which  he  can  sue  at 
law,  and  whose  bill  is  dismissed,  though  without  stating 
such  dismissal  to  be  without  prejudice,  is  necessarily  sub- 
ject to  be  restrained  from  proceeding  at  law  on  the  same 
instrument.  In  the  case  or  bills  for  the  specific  perform- 
ance of  agreements,  thoiigh  the  bill  be  dismissed  without 
any  saving  of  the  plaintifrs  right  to  proceed  at  law,  I  be- 
lieve it  to  be  well  settled  that  the  plaintiff  may  proceed  at 
law ;  and  that,  if  the  defendant  would  restrain  nim,  he  must 
show,  by  bill,  some  substantive  equity  for  the  purpose.  In 
this  case  the  Court  of  Chancery,  in  truth,  appears  to  have 

?aBsed  no  judgment  of  its  own,  but  to  have  dismissed 
aaffe's  suit  simply  on  the  ground  of  his  failure  to  estab- 
lish his  right  at  law,  in  an  action  or  actions,  which  could 
not,  without  the  aid  of  a  court  of  equity,  have  conclusively 
established  the  right.  The  decree  in  the  cross  cause  con- 
tains no  declaration  of  ri^ht,  except  as  to  the  soil,  not  now 
in  question,  and  no  proviso  restraining  Taaffe  from  further 
proceeding  at  law.  I  see  nothing,  therefore,  to  warrant  us 
in  holding  that  the  decree  would  constitute  of  itself,  or  with 

(1)  2  Roas.  <fc  My.,  I ;  7  A.  <fc  E.,  818 ;        Q)  18  Ir.  Com.  Law  Rep.,  006. 
0  CI.  &  F.,  670.  (*)  Ibid.,  618. 

(«)  6  H.  L.  C,  48. 
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the  judgments  at  law,  an  equitable  bar  to  this  action."    He. 
then  refers  to  the  case  of  Tatham  v.  Wright  (*). 

It  was  contended,  on  behalf  of  the  defendants,  that  if  the 
plaintiffs  were  right  they  had  a  good  defence  at  law  to  the 
action,  and  that  the  case  of  Langmead  v.  Maple  (")  was  an 
authority  for  this.  I  am,  however,  of  opinion  that  if  this 
be  so  there  is  *neverthele8s  jurisdiction  in  this  court  [615 
to  stay  the  action,  and  that  it  is  convenient  and  desirable 
that  such  jurisdiction  should  be  exercised.  No  doubt 
ordinarily  this  court,  where  there  is  a  legal  defence,  does 
not  interfere,  but  this  is,  I  consider,  inapplicable  to  a  case 
in  which  the  court  has  already  exercised  jurisdiction.  In 
such  a  case  the  court,  by  reason  of  having  exercised  juris- 
diction, is  more  able  than  the  new  court  appealed  to  to  con- 
sider and  determine  whether  or  not  the  matter,  the  subject 
of  the  new  proceedings,  was  or  was  not  dealt  with  in  the 
former  proceeding,  and  if  so,  how?  In  Phelps  v.  Pro- 
th€ro(^\  although  former  proceedings  were  pleaded  (by 
way  of  equitable  plea)  at  law,  the  jjlea  was  held  bad,  and 
the  defendant  at  law  nad  to  file  a  bill  in  equity.  I  am  ap- 
prehensive that  such  might  be  the  result  of  pleading  at  law 
m  the  present  case  (whether  the  plea  were  a  leg^  or  an 
equitable  plea). 

It  was  said  that  in  cases  of  specific  performance  the  un- 
successful party  in  equity  may  proceed  at  law.  This,  no 
doubt,  is  so  in  certain  cases,  but  this  is  only  when  the  plain- 
tiffs so  doing  is  not  inconsistent  with,  and  does  not  raise 
the  same  question  as  has  been  already  dealt  with  by  the 
Court  of  Equity:  Reynolds  v.  Nelson {^)\  WNamaraY. 
Arthur  n. 

If,  in  tne  present  case,  the  defendants  had  brought  the 
action,  now  brought  by  them,  while  the  former  suit  was 
going  on,  it  would,  I  consider,  have  been  a  matter  of  course 
to  require  them  to  elect  between  the  action  and  the  suit ; 
and  after  decree,  I  conceive  it  to  be  right,  in  a  case  like  the 
present,  to  put  the  parties  in  the  same  situation  as  they 
would  have  oeen  in  had  an  order  to  elect  been  made,  and 
the  election  had  been  to  proceed  in  equity.  There  are  many 
instances  of  the  court's  interfering  after  decree,  where 
proceedings  under  the  decree  were  pending,  and  it  must, 
1  consider,  be  competent  for  the  court  so  to  interfere 
when  no  such  proceedings  are  pending,  including  the  case 
of  the  plaintiff^s  bill  having  been  dismissed.  The  defen- 
ce) 2  Russ.  &  My.,  1 ;  7  A.  A  E.,  818;  («)  7  D.  M.  A  G.,  722.  . 
6  CI.  A  F.,  670.  (*)  6  Madd.,  290. 

o  18  c.  b.  (n.s.),  266.  (»)  2  b.  a  b.,  849,  868. 

13  Eng.  Rep.  69 
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dants  also  submitted  that  the  plaintiffs'  contention  mast 
fail  for  want  of  an  affidavit  by  themselves,  and  reference 
was  made  to  the  case  of  Motlett  v.  Enequist'i^).  .In  that 
case  the  Master  of  the  Rolls  required  the  plaintiffs'  own 
616]  *affldavit,  but  this  was  because  he  considered  the 
circumstances  of  that  case  rendered  such  affidavit  proper. 
The  circumstances  of  the  present  case  do  not  renaer  the 
plaintiffs'  case  less  reliable  because  they  have  not  made  an 
affidavit.  I  have  not  observed  upon  the  nature  of  the  ac- 
tion, and  it  is  not  necessary  for  me  so  to  do  ;  but  I  may  say 
that  the  second  count  of  the  declaration  not  being  founded 
on  the  policy,  but  on  fraudulent  representations  made  by 
•persons  not  parties  to  the  action,  and  made  nearly  twenty 
years  before  the  commencement  of  the  action,  seems  to  me 
a  very  singular  case  to  present  to  any  court.  I  cannot 
re^rd  this  otherwise  than  a  vexatious  action,  and  one  which 
it  is  my  duty  to  put  an  end  to  by  granting  an  injunction 
according  to  the  notice  of  motion. 

Solicitors:     Messrs.    Bray    &    Warrens;    Mr.    Ansley 
Windiis. 

(0  25  Beav.,  609. 


[Law  Reports,  19  Equity  Cases,  616.] 
V.C.H.,  March  20,  1875. 

Lady  Stanley  of  Alderley  v.  Earl  of  Shrewsbury. 

[1874    S.     814.] 

Ancient  Liffhta — Jf^ury  nearly  eompieted  before  Bill  JUed— Mandatory  It^uncHon-^ 
Inquiry  as  to  Damages, 

On  a  bill  for  injanction  to  restrain  the  completion  and  continuance  of  a  bnllding 
seriously  obstructing  ancient  lights,  it  appeared  that  the  building  was  almost  com- 
pleted before  bill  nled ;  that  the  plaintiff  hftd,  before  the  commencement  of  the 
works,  information  that  some  building  was  proposed,  and  that  she  was  abroad  during 
the  actual  building,  and  had  done  nothing  amounting  to  acquiescence  : 

Held,  that  a  mandatory  injunction  could  not  be  granted ;  and  an  inquiry  as  to 
damages  was  directed,  though  not  prayed  by  the  bill 

The  plaintiff,  the  widow  of  the  late  Lord  Stanley  of  Al- 
derley, who  died  in  June,  1869,  and  the  owner,  under  the 
will  of  her  late  husband  (so  long  as  she  continued  his 
widow),  and  occupier  of  the  freehold  house  atid  premises 
situate  on  the  west  side  of  and  numberied  40  in  Dover  Street, 
Piccadilly,  after  alleging  that  the  windows  in  the  house 
were  ancient  lights ;  that  she  and  her  predecessors  in  title 
617]  had  enjoyed  as  of  right  for  more  than  twenty  *years 
the  unobstructed  access  of  light  and  air  to  such  windows ; 
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that  there  was  at  the  back  of  the  house  a  small  court,  or 
garden,  on  which  no  building  had  ever  been  erected ;  that 
the  defendant  was  the  owner  and  occupier  of  the  adjoining 
house,  numbered  39,  in  the  same  street ;  that  there  was  at 
the  back  of  his  house  also  a  small  court  or  garden,  on  which 
no  building  so  high  as  the  garden  wall  was  ever  erected ; 
and  that  at  the  rear  of  his  garden  there  was  a  low  building 
used  as  a  stable ;  complained  bv  her  bill,  filed  on  the  20th 
of  November,  1874,  that  the  defendant  had  recently  pulled 
down  the  stable,  and  commenced  the  erection  of  a  large  new 
building  on  his  court  and  garden,  and  on  the  site  of  the 
stable,  which  would  seriously  obstruct  the  access  of  light 
to  the  windows  of  her  house,  and  that  her  house  would 
be,  by  reason  of  such  nevf  building,  rendered  quite  unsuit- 
able lor  her  London  residence,  and  no  mere  damages  would 
compensate  for  the  injury  which  would  be  done  thereto. 
The  Dill  contained  allegations,  which  described  the  position 
of  the  defendant's  new  building ;  and  statements  setting 
forth  the  inconveniences  which  the  plaintiff  would  expe- 
rience when  the  new  building  would  be  completed ;  and 
the  plaintiff  prayed  for  an  injunction  to  restrain  the  defen- 
dant from  erecting  or  allowing  to  remain  upon  his  court 
or  garden  any  building  or  other  erection  which  might 
cause  any  obstruction  to,  or  interference  with,  the  access  of 
light  to  the  windows  of  her  house  and  premises ;  and  for 
further  relief. 

The  defendant,  by  his  answer,  stated  that  he  had  found 
his  house  and  premises  inconvenient,  and  that  they  required 
alteration ;  that  he  instructed  the  architect  whom  he  em- 
ployed to  prepare  plans  and  a  model  of  the  new  proposed 
buildings,  and  to  give  notice  (and  such  notice  was  given  in 
January,  1874)  to  owners  of  adjoining  premises  of  the  pro- 
posed alterations ;  that  the  plaintiff  ottered  no  objections ; 
that  the  buildings  were  commenced  in  September,  1874,  and 
that  the  plaintiff  did  not  make  any  complaint  till  the  11th 
of  November,  1874.  There  was  also  an  allegation  that  the 
new  buildings  did  not  in  any  material  degree  obstruct  the 
access  of  lignttothe  plain  tin's  house;  a  submission  that 
the  plaintiff  had  acquiesced  in  the  erection,  and  that  she 
was  not,  even  if  the  court  should  be  of  opinion  that  she 
had  sustained  any  material  damage  in  regard  to  the  alleged 
ancient  *lights  by  the  erection  of  the  new  building,  en-  [ol8 
titled  to  a  mandatory  injunction. 

The  evidence  on  the  part  of  the  plaintiff,  was,  that  the 
light  to  the  dining  room  and  the  kitcnen,  with  a  single  win- 
dow in  each  looking  towards  the  west ;  to  the  library,  with 
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a  single  window  looking  towards  the  north ;  and  to  other 
rooms,  with  windows  looking  towards  either  the  west  or 
north,  and  all  on  the  ground  floor  or  basement,  would  be  con- 
siderably diminished ;  also  that  the  plaintiff  who  was  in  Lon- 
don in  August,  1874,  for  only  four  days,  and  then  left  for 
the  Continent,  when  there  was  no  new  building  erected,  was 
not  aware,  until  shortly  before  the  filing  of  her  bill,  of  the 
defendant's  proceedings  in  respect  of  his  new  building. 
And  she  denied  that  ^she  had  acquiesced  in  what  had  been 
done.  Tlie  evidence  in  reference  to  the  plans  and  model 
^as  conflicting.    The  result  of  it  appears  in  the  judgment. 

A  motion  for  an  injunction,  made  on  the  25th  of  Novem- 
ber, 1874,  was  ordered  to  stand  over  till  the  hearing  of  the 
cause. 

Mr.  Lindley^  Q.C.,  and  Mr.  5.  B,  Rogers^  for  the  plain- 
tiff, contended  that  upon  the  evidence,  tne  ancient  lignts  in 
the  plaintiff's  house  would  suffer  very  considerable  injury ; 
the  nouse  would  practically  be  ruined  by  what  had  been 
done;  that  the  plaintiff  and  the  residents  in  her  house 
would,  if  the  defendant's  new  building  should  be  permitted 
to  remain  as  it  was,  have  to  undergo  much  inconvenience, 
and  that  upon  the  authorities  she  was  entitled  to  a  manda- 
tory injunction,  and  to  have  her  property  restored  to  what 
it  substantially  was  before  the  alterations  took  place.  Dam- 
ages for  the  injury  could  not  be  estimated — they  could  not 
be  a  proper  measure  of  relief  in  such  a  case.  They  were  not 
asked  for,  nor  were  they  desired  by  the  plaintiff,  it  not  be- 
ing with  her  a  money  question. 

They  referred  to  Vurell  v.  Pritchard  (^\  Aynsley  v. 
Glower  (") ;  Martyr  v.  Lavyrence  Q»  Phillips  v.  Treeby  (*) ; 
Or  eat  North  of  England,  <fic.,  Railway  Company  v.  Clarence 
Railway  Company  (*) ;  Isetiberg  v.  East  India  House  Estate 
619]  Company  C) ;  Curriers!  Company  y,  *Corbett{^) ;  City 
of  London  Brewery  Company  v.  Tennant{*),  and  Kelk  v. 
Pearson  (*) ;  and  to  the  judgment  of  Vice-Chancellor  Ken- 
'dersley  in  Martin  v.  Headon  ("). 

Mr.  Dickinson^  Q.C.,  and  Mr.  CooJcson,  for  the  defen- 
dant, submitted  that  the  evidence  showed  that  the  build- 
ing was  practically  completed  on  the  day  w*en  the  bill  was 
filed.    Tne  building  was  not  carried  higner,  except  the  put- 

0)  Law  Rep.,  1  Ch.  244-250.  (•)  8  D.  J.  A  S.,  268. 

(«)  Law  Rep.,  18  Eq.,  544;  IbicL,  10        f)  2  Dr.  <fe  Sm.,  856. 
Ch.,  288.  («)  Law  Rep.,  9  Ch.,  212-219. 

(»)  2  D.  J.  A  S.,  261.  (»)  Ibid.,  6  Ch..  809. 

{*)  8  Giff.,  632.  (»«)  Ibid,  2  Eq.,  426. 

(»)  1  ColL,  607. 


Vol.  XIX.]  EQUITT  CASES.  549 

V.C.H.  Lady  Stanley  of  Alderley  v.  Earl  of  Shrewsbury.  1876 

ting  on  of  the  roof,  after  that  day.  That  it  also  showed 
that  there  would  be  full  access  of  light  to  the  plaintiffs 
rooms,  except,  perhaps,  to  the  kitchen,  and  that  there  had 
not  been  that  material  interference  with  the  plaintiffs 
ancient  lights  which  would  justify  the  court  in  granting  a 
mandatory  injunction. 

[The  Vice-Chancellor  intimated  that  he  was  of  opinion 
that  he  could  not,  on  the  evidence,  grant  a  mandatory  in- 
junction.] 

The  defendant  believed  that  though  the  new  building  was 
not  commenced  till  September,  yet  tnat  everything  had  been 
properly  arranged  as  earljr  as  February,  1874,  and  that  b^ 
the  erection  of  the  new  building  in  the  manner  in  which  it 
had  been  done,  no  substantial  injury  would  be  suffered  by 
the  plaintiff ;  but  though  it  was  his  belief  that  there  had 
been  no  j)erceptible  intei-ference  with  the  access  of  li^ht  to 
the  plaintifif's  nouse,  yet  he  would  not  resist  an  inquiry  as 
to  whether  the  plaintiff  had  suffered  damage  or  not. 

They  referred  to  Beadel  v.  Perry  {'),  and  Aynsley  v. 
Glover  (*),  and  to  the  judgments  in  Citv  of  London  Brewery 
Company  v.  Tennant^  and  Durell  v.  Pritchard  (*). 

Sir  Charles  Hall,  V.C:  I  have  already  intimated  that 
I  cannot  grant  a- mandatory  injunction  in  this  case.  The 
reasons  given  in  the  judgment  of  Lord  Westbury  in  the 
case  of  Iseiiberg  v.  East  India  House  Estate  Company  (*), 
are  conclusive  against  the  granting  of  such  an  injunction. 
*The  rule  is  clearly  stated  in  the  report  of  tnat  [620 
case  (*),  and  I  do  not  think  that  the  plaintiff  has  brought 
her  case  within  the  scope  of  an  ancient  mansion  referred 
to  here.  In  Durell  v.  Pritchard^  Lord  Justice  Turner 
saidC):  "The  authorities  upon  this  subject  lead,  I  think, 
to  these  conclusions :  that  every  case  of  this  nature  must 
depend  upon  its  own  circumstances,  and  that  this  court 
will  not  interfere  bv  way  of  mandatory  injunction,  ex- 
cept in  cases  in  which  extreme,  or,  at  all  events,  very 
serious  damage  will  ensue  from  its  interference  being  with- 
held." And  the  same  learned  judge,  in  the  case  of  Curriers* 
Company  v.  Corhett  ('),  intimated  that  the  court  would  not 
interfere  except  in  the  case  where  the  building  was  un- 
finished when  the  bill  was  filed.  That,  however,  might  lead 
to  the  consideration  of  the  question  whether  in  this  case  the 
building  was  actually  completed  vrtthin  the  meaning  of  the 

(»)  Law  Rep.,  8  Eq.,  465.  (»)  8  D.  J.  A  S.,  272. 

O  Ibid.,  18  Eq.,  644.  (•)  Law  Rep.,  1  Ch,,  260. 

(»)  Ibid..  1  Ch.,  244.  (')  4  D.  J.  i  8.,  764. 
{*)  3  D.  J.  <fc  S.,  263. 
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expressions  used  by  that  learned  judge  ;  but  it  is  not  neces- 
sary for  me  to  enter  upon  a  consideration  of  that.  Havincr 
regard  to  the  opinions  of  the  learned  judges,  so  expressed 
in  those  cases,  and  also  to  what  was  done  in  the  case  of 
City  of  London  Brewery  Company  v.  Tennant{^\  and  in 

e articular  to  the  observations  of  Lord  Selborne('),  that  "the 
ourt  has  power,  if  it  thinks  fit,  to  grant  a  mandator/  in- 
junction .  .  .  and  however  sound  tlie  proposition  may  be 
that  a  decree  for  damages  can  be  made  only  where  the  power 
of  granting  an  injunction  exists,  I  am  not  prepared  to  lay 
it  down  as  a  general  proposition,  that  because  the  building 
complained  of  has  been  completed  before  the  bill  has  been 
filed  damages  cannot  'be  recovered.  It  is  manifest  that  a 
decree  for  damages  would  prevent  multiplicity  of  actions," 
it  appears  to  me  that  I  snould  not,  under  all  the  circum- 
stances of  this  case — the  building  having  been  carried  up  so 
high  and  substantially  completed  before  the  bill  was  filed — 
grant  a  mandatory  injunction.  I  do  not  forget  what  was 
stated  by  Vice-Chancellor  Kindersley  iu  Currier*  s  Company 
V.  Corhetti^\  that  but  for  the  trifling  nature  of  the  plaintiffs 
case  the  court  would  have  interfered  by  injunction.  But  I 
must  take  the  law  as  to  mandatory  injunction  from  the 
621]  *other  authorities  to  which  I  have*  referred.  Then, 
ought  there  to  be  an  inquiry  as  to  damages?  and,  as  to  that, 
I  will  refer  to  the  observations  of  Lord  Justice  James,  in 
the  case  of  Kelk  v.  Pearson^  where  he  says  (*)  that  a  person 
"was  to  have  an  amount  of  light  through  the  windows  of 
a  house,  which  was  sufficient,  according  to  the  ordinary 
notions  of  mankind,  for  the  comfortable  use  and  enjoyment 
of  that  house  as  a  dwelling-house."  This  statement  of  the 
law  was  approved  by  Lord  Selborne  in  City  of  London 
Brewery  (fompany  v.  Tennant{').  Then,  has  there  been 
such  an  interference  with  the  light  to  the  plaintiffs  house  ? 
The  question  is  one  of  fact,  and,  according  to  my  judg- 
ment, looking  at  the  evidence,  there  has  been  an  interfer- 
ence with  the  comfortable  use  and  enjoyment  of  the  plain- 
tiffs house  as  a  dwelling-house — an  interference  which  fairly 
entitled  her  to  come  to  this  court  to  have  the  question  de- 
termined whether,  under  all  the  circumstances,  very  pecu- 
liar in  many  respects,  there  ought,  or  ought  not,  to  be  a 
mandatory  injunction.  The  plaintiff  does  not  pray  for  an 
inquiry  as  to  damages,  but  it  is  competent  to  tne  court  to 
direct  such  an  inquiry.  If  the  defendant  had  made  out 
that  the  plaintiff  had  acquiesced  in  what  he  had  done,  that 

•(»)  Law  Rep.,  9  Ch.,  212.  (»)  2  Dr.  A  Sra.,  855. 

O  Ibid.,  219.  {*)  Law  Rep.,  6  Ch.,  811. 
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she  was  entirely  in  the  wrong,  and  ought  not  to  have  come 
to  this  court  at  all,  I  should  not  have  directed  an  inquiry ; 
but  no  case  of  acquiescence  has  been  made  out.  The  plain- 
tiff knew  in  the  early  part  of  the  year  that  something 
would  be  done  by  the  defendant  to  his  premises ;  but  I  do 
not  consider  that  she  was  bound,  when  sne  left  for  the  Con- 
tinent, to  have  a  person  constantly  on  the  watch  to  see  what 
might  take  place.  I  do  not  say  that  the  defendant  can  be 
charged  with  having  proceeded  with  undue  haste,  but  as  a 
matter  of  fact  the  plaintiff  did  not  know  that  the  building  had 
been  proceeded  with  until  it  was  nearly  finished ;  therefore  I 
cannot  hold  that  such  a  case  of  acquiescence  has  been  made 
out  against  her  as  would  prevent  her  from  obtaining  the  re- 
lief which  she  might  otherwise  be  entitled  to.  The  plaintiff 
comes  to  the  court  for  a  mandatory  injunction,  and  upon 
the  evidence — it  is  not  necessary  for  me  to  go  through  it — 
makes  out  that  there  has  been  substantial  interference  with, 
the  comfortable  use  and  enjoyment  of  her  dwelling-house, 
and  the  question  is  whether  this  court  should  send  the 
plaintiff  to  a  court  of  law  for  a  jury  to  assess  the  amount 
of  *damage.  If  that  question  rested  upon  the  case  of  [622 
Durell  V.  Pritchard  ('),  it  might  be  embarrassing,  having 
regard  to  what  was  said  by  the  Master  of  the  Rolls  in 
Aynsley  v.  Olover  Q,  in  reference  to  the  case  of  Curriers* 
Company  v.  Corb€tf{*\  and  to  Lord  Cairns'  Act,  as  to  the 
jurisdiction  of  this  court.  The  Master  of  the  Rolls  said  (*) : 
*'Now  the  first  remark  upon  that  is  this:  it  only  arises 
when  the  Court  of  Chancery  has  jurisdiction  to  grant  an  in- 
junction. It  can  only  apply  to  those  cases  in  which  the 
court  could  have  granted  an  injunction,  at  all  events  at  the 
time  of  the  filing  of  the  bill ;  and  if  the  court  could  have 
granted  an  injunction,  it  ought  to  have  granted  the  injunc- 
tion." 

It  would  be  very  unfortunate  if  the  plaintiff  were  to  have 
to  commence  proceedings  at  law.  In  the  case  of  the  City  of 
London  Brewery  Company  v.  Tennant  Q  Lord  Justice 
James  said,  in  reference  to  Durell  v.  Priwhard^  that  he 
thought  that  case  was  not  to  be  relied  on  as  establishing  the 
doctrine  that  unless  there  was  a  clear  case  for  a  mandatory 
injunction  as  to  the  whole  of  the  building,  there  was  no  case 
for  the  court's  interference,  and  he  said  that  this  court 
would  not  be  slow  to  give  relief  in  damages  where,  although 
no  sufficient  case  for  a  mandatory  injunction  were  made,  it 

(')  Law  Rep.,  1  Ch.,  244.  •  (*)  Law  Rep.,  18  Eq.,  854 

O  Ibid.,  18  |:q.,  544.  (5)  Law  Rep.,  9  Ch.,  212. 

O  2  Dr.  <fe  Sm.,  355. 
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found  that  a  case  for  substantial  damages  might  be  laid 
before  a  jury,  and  so  the  court  might,  by  interfering  under 
the  powers  of  Lord  Cairns'  Act,  prevent  multiplicity  of  ac- 
tions. Having  regard  to  what  was  so  said  by  JJord  Justice 
James,  and  to  what  Lord  Selbome  said  in  the  same  case,  I 
am  of  opinion  that  the  proper  course  to  take  will  be  to 
direct  an  inquiry  as  to  damages,  as  in  Isenberg  v.  East  In- 
dia House  Estate  Company  (*).  The  costs  of  the  motion 
for  an  interlocutory  inlunction  must  be  costs  in  the  cause, 
and  all  the  costs  will  be  reserved  until  after  the  certificate 
of  the  Chief  Clerk  has  been  made.  In  reference  to  the  plans 
and  the  model,  I  think  there  has  been  some  misapprehen- 
sion on  both  sides,  and  I  am  glad  I  need  not  refer  further  to 
ihem. 

Solicitors:  Messrs.  TatTiams^  Curling  <ft  Pym;  Messrs. 
Parkin  <ft  Pagden. 

(1)  S  D.  J.  ife  S.,  263. 

Where   the   injury  complained   of  Unless  from  the  nature  of  the  case  it 
was  completed  before  suit  the  court  would  be  nugatory :  Meyers  y.  Smith, 
will  grant  a  mandatory  injunction  to  15  Grant's  (U.  C.)  Chy.,  616. 
oom|>el  the  wrongdoer  to   abate   the  But   a   mandatory  injunction  corn- 
erection  causing  such  injury.     It  is  not  manding  an  act  to  be  done  wiU  not 
necessary  that  the  right  should  be  first  ordinaruy  be  granted  as  a  provisional 
established  at  law :  Comings  ▼•  ^(^,  remedy  pendmg   the  suit :    Ware  v. 
«<c.,40N.Y.,191;  DureUv,  Pritcha/rd,  Kelsey,  14  Abb.  Prac.   106;  AkriU  v. 
L.  R.,   1  Chy.  App.,  224;   People  v.  Selden,  1  Barb.,  816;  2  Daniell's  Chy- 
Vand(yrbat,  26  N.  Y.,  287,  affirming  38  Prac.  (4th  Am.  ed.).  1661,  1662,  note  3, 
Barb.  282,  24  How.  Prac..  301 ;  High  1681 ;  2  Wait's  Prac.,  2. 
on  Injunctions,  §§  260,  478,  500,  512 ;  It  is  only  proper  as  a  part  of  the 
Drewry  on  Injunctions  (Supplement);  final  relief :  People  v.  VandertnU^  24 
64-6;  Kerr  on  Ifij.  (1st  Am.  ed.),  230-2,  How.    Prac,  301,    88  Barb.,  282;   3 
330-1,  366,  3»4 ;  2  DanieU's  Chy.  Prac.  DanieU's  Chy.   Prac   (4th   Am.   ed.), 
(4th  Am.  ed.),  1618,  1662,  note  2,  1681 ;  1613. 
8  id.,   2328,   note  1 ;   Bispham's  £q., 
§400 ;  3  Waifs  Pr.,  33. 


[Law  Reports,  19  Equity  Cases,  628.] 
V.C.H.,  March  21,  187& 

623]  *Graoe  V.  Newman. 

[1874    G.     99.] 

Copifrighi^Boek  of  Detigna^Catalogue-^Piraey — Copyrtghi  Act  (6  <lfr  6  VieL 

c  45— Co»to). 

A  tradesman  who  emp1o\^  another  for  remuneration  to  compile  a  book  of  designs 
for  him  is  himself  entitled  to  copyright  in  the  book.  A  book  in  the  nature  of  an 
advertising  catalogue  may  be  the  subject  of  copyright. 

Plaintiff  a  cemetery  stone  mason,  employed  and  remunerated  a  person  to  collect 
monumental  designs,  and  published  a  book  containing  sketches  of  sush  designs,  with 
scarcely  any  letter-press  : 
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Hddt  that  the  plaintiff  had  copyright  in  the  book,  and  was  entitled  to  an  injono- 
tion  to  restrain  the  publication  of  designs  copied  from  it. 
Cobbett  V.  Woodward  (*)  commented  upon. 
HUtm  Y.  Jrthur  («)  followed. 

The  plaintifE  was  the  proprietor  of  the  business  known  as 
"Daniel's,"  cemetery  stone  and  marble  mason  at  Highgate 
and  Nunhead,  and  in  1870  he  published  a  book  containing 
164  lithographic  sketches  of  monumental  designs,  which 
was  compilea  by  T.  P.  Ward,  manager  of  the  business  car- 
ried on  at  Hiffhgate.  The  book  contained  scarcely  any 
letter-press.  Tlie  sketches  were  taken  from  different  tomb- 
stones in  cemeteries  bv  means  of  photographs  and  drawings. 
The  preparation  of  the  book  occupied  nearly  a  year,  and 
great  skill  was  required  in  combining  and  grouping  the 
various  designs  to  produce  an  al-tistic  and  harmonious  elOfect. 
The  object  of  the  plaintiff  was  to  provide  a  volume  which 
might  serve  as  an  advertisement,  and  be  given  to  customers 
for  the  purpose  of  enabling  them  to  select  a  design  which 
the  plaintin  would  be  able  to  give  an  immediate  price  for 
and  to  have  executed.  On  the  18th  of  July,  1871,  the  book 
was  registered  by  the  plaintiflf  at  Stationers'  Hall. 

The  defendant  carried  on  business  as  a  wholesale  manu- 
facturing stationer  and  lithographer  in  London. 

On  the  27th  of  July,  1874,  the  defendant's  traveller 
called  at  the  plaintiffs  Nunhead  premises,  and  offered  a 
lithographed  sheet  of  monumental  designs  for  masons,  for 
which  he  solicited  orders.  *It  was  discovered  that  the  [624 
designs  were  coj3ies  of  the  plaintiffs,  and  that  the  defendant 
had  been  soliciting  orders  for  the  sheet  from  the  principal 
cemetery  masons  in  London  and  the  country. 

The  plaintiffs  solicitors  wrote  on  the  31st  of  July,  1874, 
to  the  defendant,  complaining  that  he  had  infringed  the 
plaintiffs  rights,  and  stating  that  unless  all  the  sheets  were 
given  up  and  the  names  of  the  persons  who  had  bought 
copies  mentioned,  a  bill  would  be  filed.  No  reply  having 
been  sent  to  that  letter,  the  plaintiff  on  the  4th  of  August, 
1874,  filed  this  bill  praying  tor  an  injunction  to  restrain  the 
defendant  from  printing,  publishing,  selling,  delivering,  or 
otherwise  disposing  of  the  sheet  of  monumental  designs,  or 
any  other  sheet  in  the  compilation  of  which  the  plaintiffs 
book  of  monumental  designs  had  been  used,  and  from  copy- 
ing or  pirating  any  parts  of  the  book ;  for  an  account ;  and 
for  costs  and  damages. 

Mr.  Greene^  Q.C.,  and  Mr.  Cozens-Hardy^  for  the  plain- 
tiff :    Mr.  Ward  was  employed  by  the  plaintiff,  and  directed 

(»)  Law  Rep.,  14  Eq.,  407.  (»)  1  H.  «k  M.,  603. 

13  Eng.  Eep.  70 
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to  obtain  the  best  information  and  the  best  designs  which 
he  could,  with  the  view  of  publishing  this  book.  He  was 
well  paid  by  the  plaintiff  for  all  that  he  did,  and  what  he 
did  was  for  him,  and  the  case  stood  just  as  if  he  had  done 
everything  connected  with  the  book  himself.  He  was,  in 
fact,  the  proprietor  of  the  book.  An  attempt  may  be  made 
on  the  part  of  the  defendant  to  bring  this  case  within  the 
section  of  the  Copyright  Act  (5  &  6  Vict.  c.  45),  which  has 
reference  to  periodicals,  &c. ;  but  it  is  clear  that  that  section 
does  not  apply  to  this  case.  The  case  of  Cobhett  v.  Wood- 
ward  C)  is  distinguishable  from  the  present ;  besides,  the 
case  of  HoUen  v.  Arthur  (')  was  not  cited  in  the  arguments 
in  that  case,  otherwise  the  decision,  it  is  presumed,  would 
have  been  different.  This  case  is  clearly  governed  by  Hot- 
ten  V.  Arthur, 

[They  also  referred  to  the  cases  of  Bogue  v.  Hovlston  (*) ; 
Kelly  V.  Morru  (*) ;  Hogg  v.  Scott  (^y] 

Mr.  W.  C,  Renshaw^  for  the  defendant:  This  book  of 
625^  designs  is  not  a  literary  work,  nor  can  it  be  *con  tended 
that  it  will  be  of  lasting  benefit  to  the  world,  in  fact  it  can 
be  of  no  benefit  to  any  one  except  to  the  plaintiff,  and  there- 
fore it  does  not  come  within  the  preamble  of  the  Copyright 
Act.  The  decision  in  Cobhett  v.  Woodward  (*)  really  gov- 
erns this  case.  These  designs  were  taken  from  cemeteries 
and  churchyards,  which  are  places  open  to  all  persons.  The 
book  is,  as  the  bill  states,  a  mere  advertisement,  and  there  is 
no  copyright  in  that.  The  copying  of  an  advertisement 
does  no  wrong  unless  the  public  are  led  to  believe  that  the 
person  copying  can  sell  the  articles  referred  to.  Even  if  it 
should  be  considered  that  there  is  a  copyright  in  this  book^ 
it  does  not  belong  to  the  plaintiff,  but  to  Mr.  Ward  who 
obtained  the  designs,  and  who  is,  in  fact,  the  author  of  the 
book  within  sect.  3  of  the  Copyright  Act  (5  &  6  Vict.  c.  45). 
It  cannot  be  successfully  contended  that  the  plaintiff  is 
under  sect.  13  of  the  act  the  assignee  of  Ward.  There  has 
been  no  writing,  even,  showing  that  he  is.  Davidson's  Con- 
veyancing (•)  and  Jefferys  v.  Boosey  (^)  show  that  neither  at 
law  nor  in  equity  has  the  title  passed  to  the  plaintiff  as  the 
assignee  of  Ward.  Marsh  v.  Conquest  (")  is  also  in  point. 
Nor  has  the  plaintiff  become  entitled  to  any  copy  right  in  the 
book  under  sect.  18  of  the  act :  Brown  v.  Cooke  (*)  Wood  v. 

0)  Law  Rep ,  14  Eq.,  407.  («)  Vol.  ii.,  p.  1163. 

O  1  H.  <fc  M..  603.  ^  O  4  H.  L.  C,  815. 

(«)  6  De  G.  «fe  Sra..  26Y.  (»)  17  C.  B.  (N.S.),  418. 

(*)  Law  Rep.,  1  Eq.,  697.  (»)  11  Jur.,  77. 
(5)  Law  Rep.,  18  Eq.,  444. 
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Boosey  (*).  Under  these  circumstances  there  ought  to  be 
no  injunction,  and  certainly  the  defendant  ought  not  to  be 
made  to  pay  any  costs. 

Sir  Charles  Hall,  V.C:  This  case  has  been  argued  by 
Mr.  Renshaw  with  an  amount  of  accuracy  and  learning 
worthy  of  a  much  greater  case.  The  first  question  is,  whether 
the  case  comes  within  the  Copyright  Act  ?  The  contention 
has  been  that  it  does  not,  because  the  book  is  not  capable  of 
being  described  as  one  of  lasting  benefit  to  the  world ;  but  it 
appears  to  me  that  I  cannot  do  otherwise  than  hold  that  this 
is  a  work  which  comes  within  the  description  mentioned  in 
the  act.  It  is  true  that  this  work  has  little  letter-press ;  but 
it  is  full  of  interesting  matter,  which  I  have  no  doubt  is  very 
*of ten  referred  to  and  consulted  as  well  by  persons  who  [626 
contemplate  their  own  deaths  as  by  others  in  reference  to 
those  who  have  died.  Next,  it  was  contended,  that  the  plain- 
tiff is  not  entitled  to  a  decree  because  he  has  not  brought 
himself  within  the  section  of  the  act  which  refers  to  authors 
and  their  assignees ;  but  I  think  the  words  of  the  section 
are  wide  enough  to  embrace  the  case  of  a  person  employing 
another  person,  and  remuneratinff  that  person  for  the  work 
done.  The  person  remunerated  has  no  claim  to  the  copy- 
right, but  it  is  the  property  of  the  person  who  remunerates 
him,  and  in  this  court  tne  person  who  remunerates  must  be 
taken  to  be  the  equitable  assignee,  and  the  publisher  within 
the  meaning  of  the  act.  It  was  also  contended  that  this  work 
is  not  entitled  to  any  protection  having  regard  to  its  character 
— that  it  is,  in  fact,  a  mere  advertisement,  and  that  an  adver- 
tisement is  not,  on  the  authoritjr  of  Gohbett  v.  Woodward  (*), 
entitled  to  protection.  The  decision  in  that  case  turned  en- 
tirely upon  the  circumstances  which  existed  in  it — it  was  a 
catalogue  of  articles  which  were  being  offered  for  sale.  But 
it  does  not  appear  that  the  case  of  Hotten  v.  Arthur  {*)  was 
mentioned  to  the  Master  of  the  Rolls,  and  whether  if  it  had 
been  his  Lordship's  decision  would  have  been  different  it  is 
difficult  to  say,  but  certainly  it  was  decided  in  Hotten  v. 
Arthur  that  a  catalogue  may,  under  certain  circumstances, 
be  protected  by  injunction,  in  this  case  the  plaintiff  has 
been  right  from  the  beginning,  and  the  defendant  has  been 
wrong.  The  plaintiff  \^as,  in  my  opinion,  right  in  filing  thig 
bill,  and  the  defendant  was  wrong  in  resisting  it,  therefore 
there  must  be  an  injunction  as  asked  for,  and  the  defendant 
must  pay  the  costs  of  the  suit. 

Solicitors :    Messrs.  /.  G,  Hepburn  &  Sons  ;  E.  M.  Chubb. 

(')  Law  Rep.,  2  Q.  B.,  340;  Ibid.,  3         («)  Law  Rep.,  14  Eq.,  407. 
Q.  B.,  223.  H  1  n.  A  M.,  603. 
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[Law  Reports,  19  Equity  Cases,  627.] 
V.C.H.,  March  22,  1876. 

627]    *Bkitish  Mutual  Investment  Company  v. 

Cobbold. 

[1870    B.     88.] 

SoUeUor  and  CUent — Juritdiction — Mortgage — Alleged  Negligence  of  SoUeitor, 

A  bill  will  not  lie  against  a  solicitor  for  negligence  in  investigating  a  title. 
Chapman  v.  Chapman  (*)  observed  upon. 

Demubbeb. 

Messrs.  R.  P.  and  C.  A.  Piper,  in  August,  1872,  applied 
to  the  plaintiffs,  the  British  Mutual  Investment  Company, 
limited,  for  a  loan  of  £6,000  on  the  security  of  their  joint 
and  several  promissory  note,  and  an  equitable  charge  upon 
a  freehold  house,  ^f  which  they  represented  that  they  were 
absolute  owners  in  fee-simple  free  from  incumbrances. 

The  defendant  at  that  time  acted  as  the  solicitor  of  the 
plaintiff  company.  The  plaintiff  company  entertained  the 
application,  and  referred  it  to  the  defendant,  instructing  him 
to  investigate  the  title  and  to  prepare  an  equitable  mortgage 
with  power  of  sale  over  the  property,  and  a  joint  and  several 
promissory  note.  The  defendant  was  to  see  that  Messrs. 
I^iper  had  a  good  title,  and  that  the  property  was  quite  free 
from  incumbrance.  He  undertook  the  matter,  and  shortly 
afterwards  represented  to  the  plaintiff  company  that  he  was 
satisfied  with  the  Messrs.  Piper's  title  to  the  property,  and 
he  prepared  a  promissory  note  and  an  equitable  mortgage. 
The  transaction  was  completed  on  the  3d  of  September,  1872. 
The  Messrs.  Piper  received  the  money.  The  note  was  made 
payable  two  months  from  that  date,  but  it  was  dishonored 
at  maturity.  R.  P.  and  C.  A.  Piper  were  adjudicated  bank- 
rupt in  April  and  May,  1873,  respectively.  It  was  alleged 
that  it  was  not  probable  that  anything  would  be  recovered 
from  either  estate  in  respect'of  the  £5,000,  and  that  no  proof 
in  respect  of  the  debt  had  been  made  under  either  bank- 
ruptcy. The  value  of  the  property  mortgaged  was  £7,000, 
fi28]  but  the  Messrs.  Piper,  *instead  of  being  absolutely 
entitled  to  it,  as  they  professed  to  be,  were  beneficially  en- 
titled to  only  an  unaivided  moiety.  The  property  was  also 
charged  with  a  life  annuity,  and  was  subject  to  a  contract 
for  sale  to  the  lessee  of  it.  The  bill  alleged  that  the  defect 
in  the  Messrs.  Piper's  title  might  and  ought  to  have  been 

(')  Law  Rep.,  9  Eq.,  276. 
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discovered  by  the  defendant  before  he  accepted  it  on  behalf 
of  the  plaintiff  company ;  and  also  that  it  would  have  been 
80  discovered  by  hira  if  he  had  investigated  the  title  with 
reasonable  care  and  skill.  The  plaintiff  company  also  al- 
leged that  the  defendant  had  made  the  investigation  in  so 
negligent  and  unskilful  a  manner  that  he  had  failed  to  dis- 
cover the  defects  in  Messrs.  Piper's  title;  and  the  prayer  of 
the  bill  was  for  a  declaration  that  the  defendant  was  liable 
to  make  good  to  the  plaintiff  company  the  loss  which  had 
been  in  consequence  sustained,  and  take  the  property  off  its 
hands.  The  bill  also  stated  that  the  plaintiff  company  had 
filed  a  bill  against  the  trustees  in  bankruptcy  of  Messrs. 
Piper,  having  for  its  object  the  realization  of  the  security. 
That  suit  was  still  pending. 

The  defendant  demurred. 

Mr.  LincUey^  Q.C.,  and  Mr.  Davey  for  the  demurrer,  sub- 
mitted that  as  the  case  made  by  the  bill  was  one  of  negli- 
gence and  not  fraud,  the  remedy,  if  any,  was  by  action  at 
law  and  not  by  bill  in  equity ;  and  that  even  if  there  was 
a  remedy  in  this  court,  the  actual  loss,  if  any,  had  not  been 
at  present  discovered  by  the  plaintiff  company,  as  the  pro- 
ceedings in  bankruptcy  were  pending,  and  other  proceed- 
ings had  been  commenced  by  the  plaintiff  company  which 
might  produce  a  good  result ;  therefore  the  demurrer  ought 
to  be  allowed. 

Mr.  Dickinson^  Q.C.,  and  Mr.  PJiear^  for  the  bill,  con- 
tended that  what  the  court  was  asked  to  do  by  this  demur- 
rer was  to  overrule  the  authoritative  determination  of  Vice- 
Chancellor  Stuart  in  Ohapman  v.  GhapToan  ('),  and  to  hold 
that  this  court  had  no  jurisdiction  to  do  that  which  the  bill 
asked  for.  The  court  was  asked  to  exercise  a  jurisdiction 
over  the  defendant  by  reason  of  his  being  an  officer  of  the 
court,  and  that  consideration  was  absent  *in  the  case  [629 
of  Mare  v.  Lewis  (*).  In  that  case  the  jurisdiction  could 
not  be  exercised  because  the  Statute  of  Limitations  enabled 
the  solicitor  to  escape  from  his  liability ;  but  in  this  case 
that  statute  had  no  application.  The  plaintiff  company's 
case  was  not  put  upon  fraud  or  trust,  but  on  this :  that  this 
court  had  a  concurrent  jurisdiction  with  the  courts  of  law 
against  its  own  officers,  and  that  it  could,  therefore,  give  the 
relief  asked  for.  A  case  of  more  culpable  negligence  there 
could  not  be  if  the  allegations  in  the  bill  should  be  sustained 
by  the  evidence.  It  was  clear  that  the  court  had  jurisdic- 
tion over  its  officers  in  respect  of  malfeasance,  and  where 
was  the  distinction  between  malfeasance  and  nonfeasance  ? 

(»)  Law  Rep.,  9  Eq.,  276.  (>)  Ir.  L.  Rep ,  4  Eq.,  219. 
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There  was  no  distinction  in  principle  at  all.     They  also  re- 
ferred to  Craig  v.  Waison  Q,  Smith  v.  Pococke  (*),  Dixon  v. 

Wilkinson  (*), v.  Jollarid  (*),  Floyd  v.  Nannie  ('),  and 

Courtney  v.  Stock  (*). 

SiE  Charles  Hall,  V.C:  I  am  of  opinion  that  this  de- 
murrer must  be  allowed.  The  plaintiff  company,  by  its  bill, 
in  effect  asks  for  a  declaration  tnat  the  defendant  is  liable  to 
make  good  to  the  company  the  loss  which  it  has  sustained 
through  his  negligent  and  unskilful  management  on  its 
behalf  of  the  matter  referred  to  him  by  the  company,  and 
the  substance  of  the  bill  is  to  make  the  solicitor  of  the  com- 
pany take  the  security  of  his  former  client  off  the  hands  of 
such  client.  I  believe  that  this  is  the  first  instance  of  an 
attempt  of  thisikind,  for  I  do  not  find  in  any  of  the  cases 
referred  to  any  attempt  of  a  like  nature.  It  would,  in  my 
opinion,  be  an  alarming  thing  to  solicitors  who  prepare 
mortgage  deeds  for  clients  to  say  that  if  guilty  of  negligence 
the  clients  would  be  entitled  m  this  court  to  a  remedy 
additional  to  that  which  they  have  by  an  action  at  law ; 
that  this  court  would  compel  a  solicitor  to  take  the  mort- 
gage security  off  his  client's  hands,  and  find  the  money 
necessary  for  the  purpose — it  might  be  a  sum  of  £100,000. 
There  is  no  jurisdiction  in  this  court  to  enable  it  to  do  that. 
630]  In  Smith  V.  *  Pococke  C)  something  of  that  sort  was 
attempted,  but  there  the  solicitor  had  the  mone^r  of  his 
client  in  his  hands,  and  he  acted  fraudulently  and  improp- 
erly, for  he  gave  his  client  a  security  which  was  worthless. 
The  authorities  referred  to  are  against  the  plaintiffs,  and 
even  the  decision  of  Vice-Chancellor  Stuart  in  Chapman 
v.  Chapman  Q  is  against  them ;  for  that  learned  judge  said 
that  a  plaintiff  cannot  be  indemnified  for  an  apprehended 
loss  which  may  never  occur,  and  in  this  case  it  is  at  present 
impossible  to  say  what  loss,  if  any,  the  plaintiff  company 
will  sustain,  as  the  bill  only  states  that  it  is  not  probable 
the  plaintiffs  will  get  any  dividend,  and  that  there  nas  been 
no  proof  in  either  of  the  bankruptcies  of  the  mortgagors ; 
there  may,  therefore,  be  no  loss  at  all.  On  that  ground 
alone,  treating  it  as  the  substance  of  the  bill,  I  should  allow 
the  demurrer.  But  it  appears  that  there  is  another  suit 
pending  at  the  instance  of  the  plaintiff  company  for  the 
purpose  of  realizing  the  security,  and  when  it  has  been 
realized  and  the  suit  worked  out,  the  loss,  if  any,  will  be 

(»)  8  Beav.,  427.  C)  8  Atk.,  668. 

(«)  2  Drew.,  197.  (•)  2  D.  <b  War.,  251. 

(»)  4  De  G.  A  J.,  608.  (')  2  Drew.,  197. 

(*)  8  Vea.,  72.  («)  Law  Rep.,  9  Eq.,  276. 
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ascertained.  It  was  contended  that  there  is  jurisdiction  in 
this  court  in  a  case  of  ordinary  negligence  on  the  part  of  a 
solicitor  in  reference  to  the  investigation  of  a  title  to  make 
such  solicitor  responsible,  but  I  know  of  no  authority  in 
support  of  that  proposition.  Oraig  v.  Watsoni^)  was  re- 
ferred to,  but  the  special  circumstances  of  that  case  prevent 
it  being  applicable  to  ordinary  cases,  and  it  shows  that  there 
is  no  such  jurisdiction  in  ordinary  cases.  Dixon  v.  Wilkin- 
son i^)  was  relied  upon  because  of  the  observations  of  Lord 
Justice  Turner  in  his  judgment,  and  also  in  reference  to 

V.  Jolland  (*) ;  but  when  carefully  looked  at  it  appears 

to  me  that  Lord  Justice  Turner  was  only  considering  the 
jurisdiction  of  the  court  in  respect  of  actual  loss.  Those 
observations,  therefore,  do  not  apply  to  this  case  ;  and  the 
same  may  be  said  of  the  observations  of  Lord  Eldon,  who 
stated  that  it  was  a  grave  question  whether  a  receiver  might 
not  be  compelled  to  make  good  the  loss  which  had  been 
occasioned  by  his  acts.  The  case  of  Ohapman  v.  Chapman 
I  have  already  referred  to.  The  Vice-Chancellor  Stuart  no 
doubt  said  that  for  gross  negligence  there  might  be  relief 
granted  by  this  court,  but  that  observation  *was  only  [631 
a  dictum.  In  Mare  v.  Lewis  {*)  the  Vice-Chancellor  of 
Ireland  expressed  a  clear  opinion  against  the  existence  of 
such  a  jurisdiction.  I  certainly  have  never  understood  that 
tlie  court  would  exercise  such  jurisdiction.  There  is  a  com- 
mon law  remedy,  and  the  plaintiff  company  must  take  their 
case  to  a  court  of  law.     The  demurrer  must  be  allowed. 

Solicitors :    Messrs.  Cobbold  <&  Woolley;  Messrs.  Barnard 
&Co. 


(>)  8  Beav.,  427. 

(*)  4  De  G.  A  J.,  608. 


(«)  8  Ves.,  72. 

(«)  Ir.  L.  Rep ,  4  Eq.,  219. 


The  plaintiff  gave  a  sum  of  money  to 
a  firm  of  solicitors,  to  invest  upon  free- 
hold security.  They  found  a  secu- 
rity and  invested  the  money  upon  it. 
The  security  turned  out  valueless. 
Held  that  the  giving  money  to  a  solic- 
itor for  the  purpose  of  general  invest- 
ment does  not  in  itself  create  the  rela- 
tion of  trustee  and  cestui  que  trust,  so 
as  to  make  the  solicitor  liable  as  a  trus- 
tee for  a  deficiency  in  the  security. 

Held,  also,  that  as  this  was  a  single 
isolated  transaction,  a  bill  for  an  ac- 
counting as  between  principal  and 
agent,  could  not  be  maintained  as 
against  the  solicitors  :  Mare  v .  Leiois, 
Irish  Law  Rep.,  4  Eq.,  219 ;  see  Mc- 
Daniels  v.  Cutler,  3  Brewster,  57. 


As  to  the  liability  of  an  attorney  for 
negligence  in  the  management  of  busi- 
ness entrusted  to  him,  see  Moak's 
Van  Santvoord's  Pleadings,  298-9. 

A  complaint  against  an  attorney  for 
negligence  stated  that  the  defendant 
acting  as  plaintiff's  attorney  in  an  ac- 
tion against  F.  improperly  marked 
judgment  and  issued  execution  for  too 
large  a  sum  :  that  F.  brought  an  action 
and  recovered  judgment  against  the 

Elaintiff,  who  thereby  was  injured  in 
is  credit  and  became  bankrupt,  etc. 
Defendant  pleaded,  first,  that  the  al- 
leged causes  of  action  were  vested  in 
plaintiff's  assignees ;  and,  secondly,  that 
the  judgment  against  F.  for  the  sum  for 
which  execution  was  issued  was  still  in 
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force  and  validity.  Demurrer  to  both 
defences.  Held  that  the  first  defence 
was  good  but  the  second  was  bad : 
Cratitford  v.  Cinnamondj  Irish  Law 
Jlep.,  1  Com.  Law,  325. 

Wliere  an  attorney  received  money 
to  invest  in  real  estate  security,  held 
that  he  was  liable  for  the  want  of  rea- 
sonable care  as  regarded  the  value  of 
the  security,  and  that  his  responsibility 
was  not  confined  to  the  examination 
of  the  title :  P^ers  v.  Weller,  80  U.  C. 
Q.B.,4. 

As  to  liability  of  an  attorney  for  not 
m&king  a  necessary  party  to  a  fore- 
closure so,  see  Thompson  v.  Milliken, 
15  Grant's  (U.  C. )  Chy . .  197. 

The  mere  fact  that  the  services  of  an 
attorney  produced  no  beneficial  results 
is  no  defence  to  his  action  for  services. 
They  must  have  been  useless  by  reason 
of  negligence  or  want  of  proper  skill  in 
the  attorney  :  Bowman  v.  Tollman, 
Court  Appeals,  40  How.  Prac.,  1,  8 
Abb.  Court  App.  Dec.,  182  note,  affirm- 
ing 2  Rob.,  385,  27  How.  Prac.,  212. 

Though  where  in  consequence  of  his 
inattention  or  negligence  a  lost  instru- 
ment was  so  improperly  described  in 
the  bill  that  the  suit  failed  or  was 
useless  after  decree,  held  he  could  not 
recover  for  his  services  :  Itoe  v.  Stafi- 
ton,  17  Grant's  (U.C.)  Chy.,  389. 

Where  the  course  to  be  pursued  is 
doubtful,  depending  upon  the  proper 
construction  of  a  doubtful  will,  the  at- 
torney may  recover  though  his  services 
were  valueless :  Botoman  v.  TaUman, 
Court  Appeals,  40  How.  Prac.,  1,  3 
Abb.  Court  App.  Dec.,  182  note,  affirm- 
ing 2  Kob.,  385,  27  How.  Prac.,  212. 

Where  an  attorney,  being  employed 
to  get  a  judgment  of  non-pros,  signed 
against  the  plaintiff  set  aside,  applied 
through  his  town  agent  for  that  pur- 
pose, which  was  granted  on  the  16th  of 
June,  but  the  agent  neglected  to  take 
out  the  order  until  the  22d  of  October 
following,  in  consequence  of  which 
delay  the  order  was  set  aside  and  the 
judgment  allowed  to  stand  :  Held  that 
this  was  negligence  for  which  the  at- 
torney was  responsible  and  it  was  no 
defence  that  he  acted  under  the  advice 
of  counsel :  Herr  v.  Toms,  32  Upper 
Canada  Q.  B.,  428 ;  Drais  v.  Hogan,  50 
Cal.,  121. 

Plaintiff  employed  defendant  as  his 
attorney  to  ascertain  whether  a  judg- 


ment, obtained  many  years  previously 
by  the  plaintiff  against  one  Warmoll, 
had  been  released,  and  in  case  it  had 
not  to  issue  execution.  The  defendant 
issued  the  execution  without  having 
made  a  sufficient  search,  and  execution 
was  issued  notwithstanding  the  plain- 
tiff had  in  fact  released  the  judgment^ 
whereby  the  plaintiff  was  subjected  to 
an  action  for  damages  at  the  suit  of 
WarmoU.  Before  the  sheriff  had  in 
fact  made  a  seizure  under  the  execu- 
tion, he  informed  the  plaintiff  that 
Warmoll  asserted  the  judgment  was 
released,  and  plaintiff  told  him  to  go  on 
with  the  levy.  Held,  that  the  plaintiffs 
instructions  to  the  sheriff  were  not 
necessarily  a  discharge  of  the  defendant 
from  liability,  but  were  only  a  matter 
in  extenuation  or  mitigation  of  dam- 
ages :  (TBeirne  v.  Wilson,  6  U.  C.  Corn- 
Pleas,  366. 

Where  an  attorney  proceeded  against 
apprentices  criminally  under  the  wrong 
section  of  a  statute,  Uie  terms  of  which 
were  clear,  in  consequence  of  which 
his  clients  were  defeated,  this  was  held 
such  negligence  as  not  only  to  preclude 
his  recovery  for  services  but  to  render 
him  liable  to  his  clients  for  the  dam- 
ages sustained  by  them  in  consequence 
of  such  error.  Hart  v.  Frame,  Mac- 
lean &  Robinson,  595. 

When  an  attorney  or  collection 
agency  receives  a  claim  for  collection 
and  transmits  it  to  an  attorney  at  a 
distance  for  collection,  the  attorney  or 
collection  agency  so  receiving  the  claim 
is  responsime  for  the  ignorance  or  neg- 
ligence of  such  attorney,  and  also  for 
his  failure  to  pay  over  money  collected. 
In  order  to  avoid  such  liability  the 
claim  must  be  received  for  transmis- 
sion simply :  Bradstreet  v.  Bcerson,  72 
Penn.  St.  R.,  124 ;  Cox  v.  Livingston, 
2  Watts  &  Serjeant,  103 ;  Kranse  v. 
Dorrance,  10  Barr,  462  ;  Bhines  v. 
Boans,  66  Penn.  St.  R.,  192  ;  Letns  v. 
Peck,  10  Ala.  Rep.,  142;  PoUard  v. 
Borland,  2  Blackford  (Ind.)  Rep.,  22 ; 
Cummins  v.  McLain,  2  Ark.  (2  Pike), 
402  ;  WUkiTism  v.  Oriswold,  20  Missis* 
sippi  (12  Smedes  &  MarshaU),  669. 

So  a  bank  receiving  a  note  for  col- 
lection :  Alien  v.  Merchants^  Bank,  22 
Wend.,  215;  Commercial  Bank  ▼. 
Union  Bank,  11  N.  Y.,  208;  Mont^ 
gomery,  etc.,  v.  Albany,  etc,,  7  N.  Y., 
459. 
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See  Johnson  v.  Bank,  5  Robertson, 
554. 

A  party  covenanting  "to  take  proper 
means"  for  the  collection  of  a  bond 
and  mortgage,  is  responsible  for  the 
laches  of  every  agent  employed  by  him 
in  proceedings  for  the  collection.  The 
covenantee  can  recover  any  damages 
incurred  from  delay  in  the  prosecution 
of  a  suit  to  foreclose  the  mortgage, 
though  the  covenantee  employed  a 
solicitor  in  good  standing,  whose  de- 
lay resulted  from  an  error  of  judg- 
ment, excusable  as  between  himself 
and  his  client :  Hoa/rd  v.  Gardner,  10 
N.  Y.,  281. 

An  attorney  who  sends  his  clerk  with 
the  sheriif  to  point  out  to  the  latter 
goods  to  be  seized  on  the  execution  is 
liable  to  a  third  person,  the  owner  of 
the  goods,  for  an  illegal  seizure.  The 
attorney  having  directed  the  sheriff  to 
seize  the  goods  which  his  clerk  should 
point  out,  the  consequence  was  just 
the  same  as  if  he  had  himself  pointed 
out  the  wrong  goods  and  directed  the 
sheriff  to  seize  them :  Poioer  v.  Flem- 
ing, Irish  Rep.,  4  Com.  Law,  404. 

See  WehU  v.  ButUyr,  35  N.  Y.  Su- 
perior Court  Rep.,  1;  F</rd  v.  Wil- 
liams, 13  N.  Y.  Rep.,  578;  F<»^d  v. 
WiUiams,  24  N.  Y.,  359  (see  action  by 
attorney  for  services,  41  How.  Pr., 
454) ;  Cook  v.  Hopper,  23  Michigan, 
511  ;  Benson  v.  Conn/yr,  6  Upper 
Can.  Com.  PL,  356  ;  Bademhurst  v. 
McLean,  4  Upper  Can.  K.  B.,  O.S., 
281 ;  Moodie  v.  DaugaU,  12  Upper  Can. 
Com.  PI.,  555;  Bice  v.  Mdendy,  41 
Iowa,  395. 

Where  executors  employ  a  person 
not  authorized  to  practice,  to  foreclose 
a  mortgage  due  to  the  estate  of  their 
testator,  and  he  forecloses  the  same  in 
the  name  of  another  person,  as  solici- 
tor, and  from  the  ignorance  of  the  per- 
son so  employed  by  the  executors,  the 
mortgage  is  irregularly  foreclosed,  so 
that  part  of  the  debt  is  lost,  such  ex- 
ecutors are  answerable  to  the  legatees 
for  the  amount  of  such  loss.  Other- 
wise it  seems  had  the  executors  em- 
ployed a  licensed  attorney  through 
whose  ignorance  the  loss  had  occurred : 
Wakeman  v.  Hazelton,  3  Barb.  Chy. 
Rep.,  148. 

In  a  suit  brought  against  an  attorney 
for  negligence  in  searching  a  title,  the 
complaint  if  the  negligence  was  that 
he  was  employed  to  see  whether  a  fee 

13  Eng.  Rep.  71 


simple  was  conyeyed,  it  is  not  suffi- 
cient to  allege  that  the  premises  were 
incumbered  and  he  negligently  failed 
to  ascertain  the  fact  of  such  encum- 
brance ;  the  purchaser  gets  a  fee  sim- 
ple subject  to  incumorances.  The 
complaint  should  have  alleged  that  he 
was  employed  to  obtain  an  unencum- 
bered title  in  fee  simple,  that  he  negli- 
gently failed  to  discover  or  notify  the 
plaintiff  of  certain  encumbrances  upon 
the  real  estate,  and  state  the  alleged 
encumbrances,  and  how  they  affect  the 
premises  :  Elder  v.  Bogardus,  Lialor's 
Sup.,  116. 

The  executrix  of  an  attorney  is  liable 
In  case  for  the  negligence  of  her  .tes- 
tator in  not  making  due  inquiry  into 
the  validity  of  a  security  upon  which 
tils  client  proposes  to  advance  money  : 
WUson  V.  Tucker,  Bowling's  N.  P.,  30. 

An  attorney  who  is  employed  by  the 
lender  to  examine  the  title  to  property 
offered  as  a  security  for  a  contemplated 
loan  by  the  borrower,  is  responsible  to 
the  lender  for  the  correctness  of  his 
opinion,  although  the  expense  of  the 
examination  is  paid  by  the  borrower. 
If  the  attorney  certifies  that  the  secu- 
rity is  a  good  one,  he  thereby  warrants 
that  the  title  shall  be  found  good  at 
the  end  of  a  contested  litigation,  and 
tkat  it  is  free  from  any  palpable,  grave 
doubts  or  serious  question  of  its  valid- 
ity. An  attorney  who  conducts  a  suit 
to  foreclose  a  mortgage  taken  upon  his 
certificate  that  the  title  was  good,  is 
not  entitled  to  extra  compensation  be- 
cause of  labor  and  time  consumed  in 
such  suit,  in  contestiug  the  validity  of 
such  mortgage,  upon  a  question  within 
the  scope  of  his  certificate.  Whatever 
e^tra  labor  or  time  is  bestowed  upon 
conducting  the  suit  on  account  of  such 
question  being  raised,  is  bestowed  for 
the  benefit  of  the*  attorney  himself  in 
maintaining  his  certificate,  and  he  is 
only  entitled  to  charge  his  client  as  for 
an  uncontested  case  :  Pa^e  v.  T^rutch, 
8  Chicago  Legal  News,  385. 

We  give  this  case  by  Judge  Deady 
of  the  U.  S.  Circuit  Court  in  Oregon 
for  what  it  is  worth.  While  it  may 
be  sound  law  upon  soiqe  of  the  propo- 
sitions, it  seems  to  us  it  carries  the  re- 
sponsibility of  counsel  beyond  the  rules 
of  law. 

It  seems,  however,  that  the  duty  of 
an  attorney  is  not  so  strict,  but  that  if 
he  is  lulled  by  the  assurance  of  his 
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client  into  a  persuasion  that  the  secu- 
rity is  good,  so  as  to  abate  his  vigi- 
lance in  the  inquiry  into  its  validity, 
his  liability  for  negligence  is  dis- 
charged :  WiUon  v.  luci-er,  Bowling's 
N.  P.,  30. 

Where  an  executor,  a  trustee,  a 
guardian,  or  an  attorney,  receives  bank 
notes  in  good  faith,  and  with  reason- 
able prudence,  which  are  genuine  notes 
of  a  bank  solvent  and  paying  at  the 
time  of  his  reception,  those  for  whom 
he  acts  are  bound  by  his  act  and  can- 
not demand  tliat  he  should  substitute 
specie  in  his  payments  to  them.  But 
if  an  attorney  receives  his  client's 
money  in  bank  notes,  and  mixes  them 
with  his  own,  or  lays  them  by  and 
neglects  to  inform  his  client,  or  to  pay 
them  over  within  a  reasonable  time,' 
regard  being  had  to  all  circumstances, 
and  mean  Willie  they  depreciate,  he  is 
bound  to  make  them  good  :  Matter  of 
HaMing^s  dccounty  3  Am.  Law  Jour., 
213,  4  Penn.  Law  Jour.  Rep.,  471, 
bottom  p. 

An  attorney  is  only  liable  to  his 
client  for  the  balance  remaining  after 
paying  necessary  expenses,  and  a  rea- 
sonable compensation  for  services  in 
and  about  the  business  :  McDaniel  v. 
Cutler,  3  Brewster,  57. 

Entire  good  faith  is  equally  due 
from  the  client  to  the  attorney,  and  he 
who  leaves  his  attorney  in  the  lurch 
to  suffer  all  the  consequences  of  per- 
haps mistaken  zeal  for  iiis  client,  can- 
not expect  to  get  off  at  the  same  price 
as  he  who  fairly  and  faithfully  pro- 
tects his  counsel  in  all  his  legal  acts  : 
McDaniel  v.  Cutler,  8  Brewster,  57. 

A  client  who  has  been  notified  that 
his  attorney  has  been  sued  in  trespass 
for  damages  in  selling  the  goods  of  a 
third  party  upon  the  client's  execution, 
cannot  leave  the  attorney  to  defend 
himself  as  best  he  may  and  then  claim 
the  whole  fund  without  allowance  for 
necessary  expenses  :  McDaniel  v.  Cut- 
ler, 3  Brewster,  57. 

In  an  action  by  a  client  against  an 
attorney  for  negligence  a  retainer  of 
the  attorney  may  be  established  by 
circumstances  :  Herr  v.  Tt/ms,  32  Up- 
per Canada  Q.  B. ,  423. 

So  in  a  suit  by  an  attorney  for  his 
services  :  Ftlker  v.  Haight,  353  Wiscon- 
sin, 259  ;  Jo  lies  v.  Woods,  76  Penn.  St. 
K.   408. 


Though  he  cannot  recover  without 
proof  of  a  retainer  :  Burghart  v.  Oard- 
ner,  8  Barb.,  64;  Cook  v.  Stilaon,  3 
Barb..  337. 

As  to  an  action  by  an  attorney  for 
services,  see  Beekman  v.  Plainer,  15 
Barb.,  550;  Classman  v.  Merkel,  3 
Bosw.,  402  ;  Scott  v.Lillent/uU,  9  Boew., 
224;  Hoxie  v.  Allen,  38  N.  Y.,  176; 
Porter  v.  Ruckman,  88  N.  Y.,  210,  af- 
firming 24  How.  Prac,  521 ;  Williams 
V.  Glenny,  16  N.  Y.,  389. 

Where  an  attorney  collected  a  debt  of 
less  than  $200  for  absent  clients  and  so 
managed  the  business  as  to  involve  his 
clients  in  six  suits,  with  expenses  of 
several  thousand  dollars,  such  facts  are 
proper  to  be  considered  in  fixing  the 
amount  of  compensation  to  be  recovered 
of  the  clients  by  the  attorney  :  Wil- 
liams  V.  Manning,  41  llow  Prac.,  454, 
Court  Appeals. 

An  attorney  who  commences  or  de- 
fends a  suit  in  the  name  of  a  party 
without  his  retainer  or  authority  is 
liable  to  him  for  the  damages  from  his 
so  doing.  The  court  will  also  stay  pro- 
ceedings :  (yJIwra  v.  Brophy,  24  How. 
Prac,  379 ;  Madry  v.  Nevsman,  1 
Cromp.,  Mees.  &  Rose.,  402,  4  Tyrwh., 
1023 ;  HiMart  v.  PhiUips,  18  Mees., 
702  ;  Bayley  v.  Buckland,  1  Excheq., 
1 ;  Might  v.  Castle,  3  Merivale,  12  ; 
7W/1  of  Lyons  v.  Cole,  3  N.  Y.  Su- 
preme Court  Rep.,  431. 

If  a  suit  different  from  that  author- 
ized be  commenced  the  proceedings 
therein  may  be  stayed  on  motion  of  the 
opposite  party  :  Town  of  Lyons  v.  Cole, 
3  N.  Y.  Supreme  Court  R.,  431. 

And  will  be  set  aside  on  motion  of 
the  party  injured  :  Allen  v.  JStone,  10 
Barb.,  547;  Bean  v.  Mather,  1  Daly, 
441 ;  Williams  v.  Van  Valketiburg,  16 
How.  Prac,  144 ;  IlamiUon  v.  Wright, 
37  N.  Y.,  502,  506. 

See  note  12  Eng.  Rep.,  145-7. 

An  order  requiring  an  attorney  to 
produce  his  authority  should  state  a 
time  and  place  for  his  doing  so  :  Tur- 
ner V.  Daeis,  2  How.  Prac,  86, 

Where  an  attorney  knowing  his  cli- 
ent to  be  an  Infant  interposed  an  an- 
swer without  the  ap[K>intment  of  a 
guardian,  the  court  set  aside  all  the  pro- 
ceedings with  costs  to  be  paid  by  the 
attorney  :  Ke^gan  v.  Shaw,  Irish  Rep., 
2  Com.  Law.  637. 

Where  an  attorney,  in  his  character 
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of  attorney,  gives  an  undertaking  to 
pay  the  debt  of  another,  the  court  will, 
on  motion,  compel  him  to  perform  it 
notwithstanding  it  is  void  at  law  ;  the 
object  of  the  interference  of  the  court 
being  to  insure  the  honesty  of  its  offi- 
cers :  Matter  of  HiUiard,  1  New  Prac. 
Cases,  185  ;  Ex  parte  Grea/oes,  1  Cromp. 
&  Jer., .  874 ;  Matter  of  Patterson,  1 
Dowl.,  4(>8  ;  Theob.  Pr.  and  Surety,  40. 

Though  the  court  may  leave  the 
party  to  his  action  :  Evans  v.  Dun- 
combf  1  Cromp.  &  Jer.,  372. 

On  a  summary  application  to  compel 
an  attorney  to  perform  his  undeilaking, 
it  is  a  question  of  fact  for  the  court 
whether  such  undertaking  was  given 
in  his  character  of  attorney  :  Matter  of 
Fairtlwrne,  1  New  Prac.  Cases,  891. 

When  an  attorney  obtains  money 
from  a  third  party  under  an  order  of 
the  court,  which  would  not  have  been 
granted  had  he  not  suppressed  certain 
material  facts,  an  attachment  will  issue 
against  him.  The  suppression  of  such 
facts  amounts  to  a  fraud  upon  the  court. 
Tlte  fact  that  he  has  paid  it  over  to  his 
client  is  no  defence  :  Wilmerdings  v. 
Fowler,  45  How.  Prac.,  142,  affirmed  55 
N.  Y.,  641,  S.  C.  more  -fully,  14  Abb. 
Pr.,  N.  S.,  249  ;  see  also  1  Qreenl.  Ev., 
§430. 

An  attorney  may  be  stricken  from 
the  roll  for  not  paying  over  money  col- 
lected as  such  :  Matter  of  Davis,  8  N.  Y. 
Leg.  Obs.,  303. 

An  attachment  is  a  proper  remedy 
against  an  attorney  who  retains  money 
that  justly  belongs  to  his  client  and  re- 
fuses to  pay  it  over,  and  good  faith  in 
withholding  the  money  is  no  ground 
for  exception  from  such  remedv:  Bond- 
ing Oreen,  etc.,  v.  Todd,  52  N.  Y.,  489  ; 
see  Matter  of  Campbell,  82  Upper  Can- 
ada Queen's  Bench,  444. 

So  with  money  received  for  invest- 
ment :  Grant  v.  Chester,  17  How.  Prac, 
260;  People  v.  J^evins,  1  Hill,  154; 
Matter  of  Dakin,  4  Hill,  42. 

There  must  however  be  a  demand  of 
payment :  CottreU  v.  Finlayson,  2  Code 
Kep.,  116. 

As  to  the  proceeding  and  when  al- 
lowed, see  Hess  v.  Joseph,  7  Robertson, 
609. 

The  bringing  of  a  suit  is  a  waiver  of 
the  right  to  proceed  against  an  attorney 
summarily :  CottreU  v.  Finlayson  2 
Code  Rep.,  116. 


Nor  will  the  party  be  allowed  to  pro- 
ceed summarily  when  the  claim  is 
barred  by  the  statute  of  limitations  or 
when  it  is  doubtful  whether  anything 
is  justly  due:  People  v.  Brotherson, 
36  Barb.,  662. 

Though  the  court  will  not  interfere 
summarily  to  compel  an  attorney  to  re- 
fund money,  unless  it  clearly  appear 
that  he  received  the  same  in  his  char- 
acter of  an  attorney:  Matter  of  Webb,  1 
New  Prac.  Cases,  218,  8  N.  Y.  L^. 
Observer,  882  ;  Matt&r  of  Dakin,  4 
HUl,  42. 

An  attorney  who  has  drawn  an  agree- 
ment between  two  parties,  will  be  or- 
dered upon  notice  to  the  court,  to  give 
over  to  either  of  them  a  copy  thereof, 
to  the  best  of  his  power,  upon  payment 
of  the  costs  thereof  though  he  has  only 
a  draft  and  one  of  the  parties  to  it 
has  the  original ;  the  other  party  to  the 
agreeement  should  be  made  a  party  to 
the  order  to  show  cause  :  Cla/rk  v.  Ter- 
reU,  1  Smith's  (English)  Rep.,  899, 
King's  Bench. 

Where  an  attorney  obtains  under  cir- 
cumstances suspicious,  though  not  act- 
ually fraudulent,  from  the  opposite 
party,  being  an  illiterate  person,  a  docu- 
ment purporting  to  be  a  disclaimer  of 
his  demand  and  of  his  having  author- 
ized his  attorney  to  bring  the  action,  the 
court  has  summary  jurisdiction  over 
its  officers  to  order  it  to  be  given  up  : 
Tobin  V.  Gray,  Blackham,  Dundas  & 
Osborne,  103. 

The  court  has  power  summarily,  on 
an  order  to  show  cause,  to  require  an 
attorney  to  surrender  deeds  and  papers 

confided  to  his  care  :  v.  Bussell, 

1  Kenyon,  129  ;  Sayer,  125. 

Where  the  brief  of  a  party  was  clan- 
destinely taken  out  of  the  office  of  his 
attorney  and  made  an  improper  use  of 
by  the  opposite  party  the  court  ordered 
the  brfef  to  be  returned,  and  granted 
an  attachment  not  only  against  the  per- 
son who  had  obtained  it,  but  also 
against  those  who  had  made  use  of  it. 
Though  a  brief  is  not  of  itself  evidence 
against  the  party  for  whom*  it  is  pre- 
pared, yet  as  a  discovery  of  the  secrets 
and  merits  of  his  case  may  be  produc- 
tive of  perjury,  or  subordination  of 
perjury,  and  thereby  obstruct  the  jus- 
tice of  the  court  in  which  the  suit  is  de- 
pending ;  the  obtaining  of  it  in  a  sur- 
reptitious manner,  is  an  offence  highly 
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deserving  the  oensnre  and  panishment  An  attorney  most  render  an  aooonnt 
of  the  court :  Bateman  v.  Conway,  1  to  his  client  whenever  it  is  demanded : 
Brown's  P.  C,  Tomlin's  ed.,  519.  McDarM  ▼.  OuOer,  8  Brewster,  67. 


[Law  Reports,  19  Equity  Caaes^  681.] 
V.C.H.,  March  22,  1875. 

Allen  v.  Jackson. 

[1874    A.     64.] 
WUl — Marriage f  RatraiiU  of- — Second  Marriage  of  a  Man, 

Bequest  to  husband  and  wife  for  their  lives  and  the  life  of  the  survivor,  with  a  gift 
over  in  the  event  of  the  husband  surviving  and  marrying  again : 

Hdd,  that  the  attempted  defeasance  of  the  husband's  life  interest  was  void  as  a 
condition  subsequent  in  restraint  of  marriage. 

Mes.  Prances  Jackson,  a  widow,  who  died  in  Januaiy, 
1863,  by  her  will  bequeathed  her  property  to  trustees  upon 
trust  to  pay  to  Ellen  Ada,  her  niece  and  adopted  daughter, 
the  wife  of  Robert  Noble  Jackson,  the  sum  of  £40  per  an- 
num for  life  for  her  separate  use ;  and  in  the  next  place  to 
pay  the  remaining  income  of  the  property  to  her  nephew, 
K.  N.  Jackson,  and  his  wife,  and  tneir  assigns,  during  their 
joint  lives;  and  after  the  death  of  either  of  them,  to  the 
survivor  for  life  ;  with  a  proviso  that  if  E.  A.  Jackson  should 
die  in  the  lifetime  of  her  husband,  and  he  should  marry 
again,  the  trustees  were  to  stand  possessed  of  the  property 
on  the  trusts  thereinafter  mentioned,  being  trusts  for  persons 
other  than  the  husband. 

E.  A.  Jackson  died  in  January,  1864.  In  January,  1874, 
R.  N.  Jackson  married  again.  His  second  wife  was  still 
living,  and  he  claimed,  notwithstanding  his  second  marriage, 
to  be  entitled  to  receive  the  income  of  the  testatrix's  residu- 
ary testate;  and  the  question  was  whether  his  second  mar- 
riage was  a  forfeiture  of  his  interest  in  the  property  or  not. 
632]  *The  bill  was  filed  by  the  trustees,  praying  for  a 
declaration  whether  R.  N.  Jackson  was  or  was  not  entitled 
to  receive  such  income,  and  for  administration  of  the  estate. 

Mr.  Greene^  Q.C.,  and  Mr.  Lang^worthy^  for  the  plaintiffs, 
the  trustees,  stated  the  facts  of  the  case. 

Mr.  LindUy,  Q.C.,  and  Mr.  Smarts  for  the  defendants  who 
were  interested  in  the  gift  over,  after  referring  to  the  cases 
of  Evans  v.  Ro8S€r{'\  GharUon  v.  Coombes  {''),  NemUm  v. 
Marsden  ('),  Lowe  v.  Peers  (*),  Harvey  v.  Ashton  ('),  Morley 

(»)  2  H.  A  M.,  190.  (*)  4  Burr.,  2226. 

(«)  11  W.  R.,  1038.  (*)  I  Atk.,  861,  866. 

(«)  2  J.  A  H.,  366. 
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V.  Jien7ioldson{')j  and  Tricker  v.  Kingsbury  {*\  submitted 
that  the  gift  over  was  good.  If  "he^'  had  been  a  "she," 
the  law  was  clear,  -and  no  distinction  could  be  drawn  be- 
tween the  second  marriage  of  a  man  and  the  second  mar- 
riage of  a  woman.  The  condition  in  restraint  of  the  second 
marriage  in  this  case  w?i3  therefore  not  bad,  and  there  was 
substantially  no  distinction  between  this  case  and  Newton 
V.  Marsden. 

Mr.  Dickinson^  Q.C.,  and  Mr.  Holland^  for  the  defendant 
R.  N.  Jackson,  were  not  called  upon. 

Sir  Charles  Hall,  V.C:  I  am  of  opinion  that  I  cannot 
hold  the  law  to  be  the  same  as  to  the  second  marriage  of  a 
man  as  it  is  to  the  second  marriage  of  a  woman.  The  law 
as  regards  the  second  marriage  of  a  woman  is  exceptional. 
In  Newton  v.  Marsden^  Vice-Chancellor  Wood  held  that  a 
condition  in  l^straint  of  marriage  annexed  to  a  bequest  to 
a  widow  was  valid  though  such  widow  was  not  the  wife  of 
the  testator.  In  Evans  v.  Jiosser^  the  same  learned  judge 
construed  the  will  as  containing  the  condition  in  the  gift 
itself,  so  as  to  make  the  gift  good  onlv  until  the  second  mar- 
riage of  the  legatee.  Some  may  think  there  are  reasons 
for  not  applying  the  exception  to  the  general  rule  to  the 
case  of  a  man.  Some  may  think  otherwise ;  *but  I  [633 
consider  that  I  cannot  extend  the  Exception  to  the  case  of  a 
man.  The  laws  applicable  to  men  and  women,  their  rights, 
obligations,  and  disabilities,  have  not  yet  been  assimilated 
in  all  respects,  and  were  I  to  assimilate  them  in  this  case  I 
consider  1  should  not  be  administering  the  law,  but  making 
new  law.  The  condition  in  this  case,  it  should  be  observed, 
is  subsequent,  and  not,  I  consider,  to  be  read  as  contained 
in  the  gift  itself.  The  declaration  must  be,  that  the  gift 
to  R.  N.  Jackson  is  not  void,  notwithstanding  he  has  con- 
tracted a  second  marriage,  and  all  the  costs  must  come  out 
of  the  estate. 

Solicitors:  Messrs.  Parker^  agents  for  Messrs.  DaUon  & 
Salushury^  Leicester;  Mr.  JR.  Childj  agent  for  Mr.  Plumbe, 
Winchcomh. 

(>)  2  Hare,  570.  O  7  W.  R.,  652. 
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[Law  Reports,  20  Equity  Cases,  1.] 
M.R.,  April  16,  16,  1876. 

1]  *Jacobs  V.  Brett. 

Lord  Mayon^B  Court — Wanl  of  JuriiuUetion — ProhUntian  at  inttanee  of  Defendant — 
Mayor's  CouH  of  London  Procedure  Ad,  1857  (20  d:  21  Vid.  e.  dvii.\  s.  15. 

The  defendant  in  an  action  in  the  Lord  Mayor's  Court  may  obtain  a  writ  of  pro- 
hibition, notwithstanding  the  16th  section  of  the  Mayor's  Court  of  London  Procedure 
Act,  1857,  which  enacts  that  "no  defendant  shall  be  permitted  to  object  to  the  juris- 
diction of  the  court  in  or  by  any  proceeding  whatsoever  except  by  plea ; "  the  real 
effect  of  that  section  bein^  only  to  limit  Uie  modes  of  objecting  within  the  Lord 
Mayor's  Court  to  the  jurisdiction. 
'  Manninff  v.  Farquhar&on  (')  not  followed. 

In  this  case  the  plaintiff  had  commenced  an  action  for 
libel  in  the  Lord  Mayor's  Court  against  Sir  W.  B.  Brett, 
one  of  the  justices  of  the  Court  of  Common  Pleas,  claiming 
damages  to  the  amount  of  £5,000.  Thereupon  Messrs. 
Raven  &  Hare,  the  defendant's  attorneys,  obtained  a  writ 
of  prohibition  out  of  Chancery  upon  an  affidavit  made  by 
2]  one  of  their  clerks,  stating  that  neither  the  *plaintiff  nor 
the  defendant  lived  in  the  City  of  London  ;  that  the  alleged 
libel  was  contained  in  a  letter  written  by  the  defendant,  and 
sent,  closed  up,  to  the  Lord  Chief  Justice  and  judges  of  the 
Court  of  Queen's  Bench  at  Westminster,  where  it  was  de- 
livered to  them,  and  consequently  that  the  alleged  publica- 
tion did  not  take  place  within  the  City  of  London,  and  that 
the  letter  was  written  at  Judges'  Chambers,  not  in  the  City 

(')  30  h.  J.  (Q.B.),  22. 
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of  London;  and  that  he  was  advised  and  believed  that^no 
part  of  the  cause  of  action  arose  within  the  Lord  Mayor's 
Court.  The  writ  had  an  indorsement  stating  that  it  was 
issued  by  Messrs.  R{\ven  &  Hare,  "attorneys  for  the  defen- 
dant." 

The  plaintiff  in  person  now  moved  to  discharge  the  writ, 
on  the  grounds,  first,  that  the  issue  of  the  writ  was  contrary 
to  the  provisions  of  the  Mayor's  Court  of  London  Procedure 
Act  (20  &  21  Vict.  c.  clvii.)(');  and,  secondly,  that  the 
cause  of  action  did  arise  within  the  jurisdiction  of  the  Lord 
Mayor's  Court.  The  plaintiff  (acting,  as  he  stated,  undef 
advice)  filed  no  affidavit  in  opposition  to  that  on  which  the 
writ  was  obtained,  and  after  opening  the  motion  asked  leave 
to  file  further  evidence.  This  was  refused,  and  the  argument 
turned  on  sect.  15  of  the  Mayor's  Court  Procedure  Act. 

Mr.  C,  S,  C.  Bowen,  for  the  defendant :  The  writ  was  not 
obtained  by  the  defendant,  but,  in  accordance  with  the 
practice  of  the  Court  of  Common  Pleas,  was  obtained  by 
*the  attorneys  personally.  The  case  therefore  falls  [3 
within  the  decision  in  Mayor  of  London  v.  Cox  ("). 

If  this  be  not  so,  the  question  arises  whether  Manning 
V.  Farquharsoni^)  can  be  lield  law,  having  regard  to  Mayor^ 
of  London  v.  Cox;  and  it  is  submitted  that  it  cannot. 

The  effect'of  want  of  jurisdiction  in  an  inferior  court  to 
try  an  action  brought  in  it,  is  twofold.  First  of  all,  the 
action  may  be  treated  as  an  encroachment  on  the  jurisdic- 
tion of  a  superior  court,  and,  this  was  the  ground  of  the. 
writ  of  prohibition:  De  Haher  v.  Qiceen  of  Portugal  (*). 
Secondly,  the  want  of  jurisdiction  is  a  good  defence  to  tne 
action,  and  the  objection  may  be  taken  m  the  inferior  court 
in  many  ways,,  as,  for  example,  by  demurrer  (for  the  decla- 
ration ought  to  show  that  the  inferior  court  had  jurisdic- 

Q)  ThiB  act  IS  entitled  "An  Act  for  carry  on  business  within  the  City  of  Lon- 

abolishing  •  certain   Jurisdiction    of   the  don  or  the  liberties  thereof  at  the  time  of 

Sheriff's  Courts  of  the  City  of  London,  an  action  brought;  or  provided  the  de- 

and  for  amending  the  Process,  Practice,  fendant,  or  one  of  the  defendants,  shall 

and  Mode   of  Pleading  in  the  Mayor's  have  dwelt  or  carried  on  business  at  some 

Court,  and  for  extending  the  jurisdiction  time  within  six  months  next  before  the 

thereof."    The  preamble  contains  a  recital  time  of  the  action  brought ;  or  if  the  cause 

that  "  it  is  expedient  to  make  the  IVfayor's  of  action,  either  wholly  or  in  part,  arose 

Court  more    efficient   by   extending  its  therein." 

powers  and  simplifying  it* practice  and  Sect.  16:    "No  defendant  shall  be  per- 

niode  of  procedure."   The  material  clauses  mitted  to  object  to  the  jurisdiction  of  the 

are  as  follows :  court  in  or  by  any  proceeding  whataoeyer. 

Sect.  12:    "  Where  the  debt  or  damage  except  by  plea." 

claimed  in  any  action  shall  not  exceed  the  (*)  Law  Kep.,  2 II.  L.,  289. 

sum  of  £50,  no  plea  to  the  jurisdiction  (»)  30  L.  J.  (Q.B.),  22. 

shall  be  allowed,  provided  the  defendant,  {*)  17  Q.  B.,  171,  196;  20  L.  J.  (Q.B.), 

or  one  of  the  defendants,  slmll  dwell  or  488. 
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tiog) ;  by  plea  in  bar ;  by  evidence  at  the  trial ;  possibly  by 
motion  non  obstante  veredicto^  or  by  motion  in  arrest  of 
judgment ;  or  by  writ  of  error,  or  by  appearance  under  pro- 
test and  motion  to  stay  proceedings.  Previously  to  the 
passing  of  the  Mayor's  Court  Procedure  Act,  there  were 
certainly  three  or  four  ways  of  taking  the  objection  in  the 
Mayor's  Court,  all  independent  of  any  application  to  an 
outside  court. 

That  being  so,  the  Mayor's  Court  of  London  Procedure 
Act,  1857,  is  passed  for  the  purpose  of  dealing  with  the  pro- 
cedure and  practice  of  the  Lord  Mayor's  Court,  and  I  sub- 
mit tliat  sect.  15  deals  with  those  matters  only,  and  does  not 
alter  the  jurisdiction  of  the  court.  It  is  quite  settled  that 
sect.  12  does  not  extend  the  jurisdiction :  Robinson  v. 
JE7nanueH^)\  Quartly  v.  Timmins(^)\  Gold  v.  Tumeric), 
The  object  of  sect.  15  is  simply  to  say  that,  whereas  the 
defence  of  want  of  jurisdiction  might  previously  have  been 
taken  in  many  (iifferent  ways,  it  was  thenceforth  to  be  raised 
only  by  plea.  There  was  no  intention  to  deprive  the  supe- 
rior courts  of  any  jurisdiction,  and  there  are  no  words  suflBi- 
cient  for  that  purpose.  It  would  be  extraordinary  if  a  court 
of  inferior  jurisdiction  were  made  the  judge  of  the  extent  of 
its  own  jurisdiction.  The  language  of  the  section  shows 
4]  that  it  refers  only  to  *raising  the  defence  in  the  Mayor's 
Court.  No  defendant  is  to  be  "permitted"  to  object  except 
by  plea,  that  is,  to  be  permitted  dv  the  Lord  Mayor's  Court, 
in  which  the  defendant  is  to  plead. 

It  is  true  that  a  different  conclusion  was  arrived  at  by 
Crompton,  J.,  in  Manning  v.  Farquharson{^\  and  that  the 
same  learned  judge  afterwards  expressed  approval  of  the 
decision  when  delivering  the  judgment  of  the  Court  of  Ex- 
chec[uer  Chamber  in  Cox  v.  Mayor  of  London  (*) ;  but  it  is 
obvious  that  the  judges,  consulted  by  the  House  of  Lords  in 
Mayor  of  London  v.  Cox^  disapproved  of  it :  as  appears  by 
their  opinion,  delivered  by  Willes,  J.  (")  It  will  be  found,  on 
examining  the  judgment  of  Crompton,  J.,  in  Manning  v. 
Farquharson^  that  that  learned  judge  appears  to  have 
doubted  whether  a  stranger  could  have  prohibition  since  the 
statute.  That  question  nas  been  completely  settled  by  the 
House  of  Lords  in  Mayor  of  London  v.  Cox;  and  it  would 
be  an  extraordinary  result  if  the  defendant  could  not  have 
prohibition,  while  all  the  rest  of  the  world  can. 

It  is  right  to  mention  that  Manning  v.  Farquharson  was 

(»)  Law  Rep.,  9  C.  P.,  414.  (•*)  SO  L.  J.(aB.),  22. 

(«)  Ibid.,  416.  (*)  2  H.  A  C,  402 ;  82  L.  J.  (Ex.),  282. 
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followed  by  the  Court  of  Common  Pleas  in  the  recent  case 
of  Baker  v.  Clark  {').  That,  however,  was  merely  an  ex 
parte  application  by  the  defendant  in  the  action  ;  the  court 
in  effect  suggested  that  the  application  had  better  be  made 
in  the  name  of  a  stranger,  and  accordingly  that  was  done 
next  day.  In  the  more  recent  case  of  QuarthJ  v.  Timrrhins  (*), 
Keating,  J.,  threw  doubt  on  Manning  v.  Farquharson. 

The  plaintiff  was  heard  in  reply. 

Sir  &.  Jessel,  M.R.:  I  very  much  regret  for  my  own 
sake  as  well  as  the  plaintiff's  that  the  plaintiff  has  not  had 
the  assistance  of  counsel  in  a  case  of  so  much  importance 
and  diflSculty. 

The  facts  of  the  case  are  few  and  simple,  and  they  are 
contained  in  a  single  affidavit  which  has  not  been  answered. 
Before  stating  them,  I  must  notice  a  suggestion  or  applica- 
tion made  to  me  yesterday,  *on  the  part  of  the  plaintiff,  [5 
after  he  had  brought  on  his  motion,  to  add  to  the  evidence. 
He  told  me  that  he  had  purposely  abstained  from  answering 
the  affidavit  because,  having  taken  legal  advice  on  the  sub- 

I'ect,  he  had  been  told  that  was  the  best  course.  Even  if  he 
lad  not  been  so  advised,  I  should  have  hesitated  long  before 
interfering  with  the  thoroughly  well  established  practice  of 
this  court,  that  no  man  is  entitled,  as  of  right,  to  add  to  the 
evidence  on  a  motion,  after  electing  deliberately  to  open  it ; 
but  inasmuch  as  the  plaintiff  had  taken  that  course,  not 
ignorantly  or  per  incuriam^  but  deliberately  and  advisedly, 
1  saw  no  ground  whatever  for  granting  him  any  indulgence. 
The  matter  stands  in  this  way :  [His  honor  stated  the 
facts  to  the  effect  set  forth  above,  and  continued :]  Of  late 
years,  applications  for  writs  of  prohibition  have  usually 
been  made  to  the  Common  Law  Courts,  but  I  am  told  there 
were  some  special  reasons  which  induced  the  application  to 
be  made  in  tne  present  case  to  the  Court  of  Chancery,  which 
has  an  ancient  and  undoubted  jurisdiction  to  grant  the  writ. 
The  affidavit  on  which  the  application  was  founded  appears 
to  be  regular,  and  the  prohibition  issued  as  a  matter  of 
course.  The  first  suggestion  made  on  the  part  of  the  de- 
fendant was,  that  the  writ  was  issued  really,  not  by  the 
defendant,  but  by  his  attorneys  in  their  own  persons,  and 
acting  for  themselves.  I  am  unable  to  accede  to  that  sug- 
gestion ;  for  the  writ  is  indorsed  by  Messrs.  Raven  &  Hare, 
"attorneys  for  the  defendant;"  it  must,  therefore,  ,be 
treated  as  a  writ  issued  by  the  defendant  himself.  I  am 
therefore  driven  to  consider  and  decide  the  important  point 
whether  the  defendant  in  an  action  in  the  Lord  Mayor's 

(')  Law  Rep.,  8  C.  P.,  121.  («)  Law  Rep.,  9  C.  P.,  416. 
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Court,  in  a  case  in  which  that  court  has  no  jurisdiction,  is 
still  entitled  to  restrain  that  action  by  writ  of  prohibition, 
as  he  undoubtedly  could  have  done  before  the  passing  of 
the  Mayor's  Court  of  London  Procedure  Act,  1857.  Now 
the  nature  and  effect  of  a  writ  of  prohibition  have  been 
made  more  familiar  to  us  than  formerly  from  the  elaborate 
discussion  which  the  subject  underwent  in  the  case  of  Mayor 
of  London  v.  Oox  (*) ;  and  it  is  perfectly  plain  that  either 
the  Crown  or  any  subject  may  intei-vene  and  inform  a  supe- 
rior court  that  an  inferior  court  is  exceeding  its  jurisdiction  ; 
6]  and  it  is  the  duty  of  the  superior  court,  when  *it  is  so 
informed,  to  confine  the  inferior  court  within  the  limits  of 
its  jurisdiction.  In  an  ordinary  case,  therefore,  the  writ  is 
a  matter  of  course,  and,  in  the  Court  of  Chancery,  has  for 
a  long  time  been  issued  upon  the  production  of  an  affidavit 
to  the  like  effect  with  that  which  I  have  just  stated.  It 
is  now  said  that  the  Mayor's  Court  of  London  Procedure 
Act  has  taken  away  that  right,  not  from  all  the  world,  but 
from  one  person  out  of  all  the  world,  viz.,  the  defendant  in 
the  action.  It  is  supposed  that  it  is  a  reasonable  interpre- 
tation of  the  section  of  the  act  that  it  prohibits  the  defen- 
dant in  the  action  from  restraining  the  legal  proceedings  in 
the  Lord  Mayor's  Court,  but  allows  all  the  rest  of  the  world 
to  take  the  necessary  steps  to  restrain  that  action,  so  that 
although  the  defendant  cannot  do  it  himself,  he  can  ask 
anybody- else  to  do  it  for  him.  It  seems  to  me  that  if  any 
possible  escape  could  be  found  by  reasonable  interpretation 
from  any  such  absurd  conclusion,  it  would  be  the  duty  of 
the  court  to  find  it ;  but  so  far  from  that  being  necessary,  it 
appears  to  me  that  the  plain  and  clear  meaning  of  the  at*t 
points  in  an  entirely  contrary  direction.  In  the  first  place, 
it  must  not  be  forgotten  that  this  is  what  is  commonly  called 
a  local  act ;  one,  not  for  the  government  of  the  whole  of  Her 
Majesty's  subjects,  but  restricted  to  a  locality.  It  is  also 
evident,  when  we  come  to  look  at  its  title  and  its  preamble, 
that  it  is  for  a  double  purpose  (I  leave  out  of  q^nestion  the 
Sheriff's  Court,  and  confine  myself  to  the  Mayor's  Court), 
viz.,  to  amend  the  process,  practice,  and  mode  of  pleading 
in  the  Mayor's  Court,  and  to  extend  the  jurisdiction  thereof. 
That  is,  it  leaves  the  court  a  court  of  inferior  jurisdiction, 
but  extends  its  jurisdiction  by  express  words  in  certain 
cases.  I  should  have  thought  that  was  a  very  strong  argu- 
ment to  show  that  there  was  no  extension  of  jurisdiction  by 
implication.  When  you  find  it  passed  for  the  express  pur- 
pose of  extending  the  jurisdiction,  and  when  you  find  it 

0)  Lnw  Ili'p.,  2  11.  U,  2;;9. 
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extending  the  jurisdiction  by  express  terms,  in  certain  cases, 
it  is  very  nnlikely  that  the  jurisdiction  should  be  extended 
by  mere  implication  in  other  cases.  In  the  next  place,  I 
think  notliing  is  better  settled  than  that  an  act  of  Parlia- 
ment which  takes  away  the  jurisdiction  of  a  superior  court 
of  law  must  be  expressed  in  clear  terms.  I  do  not  mean  to 
say  that  it  may  not  be  done  by  necessary  implication  as 
well  as  by  express  words,  but  *at  all  events  it  must  be  [7 
done  clearly.  It  is  not  to  be  assumed  that  the  Legislature 
intends  to  destroy  the  jurisdiction  of  a  superior  court.  You 
must  find  the  intention  not  merely  implied,  but  necessarily 
implied.  There  is  another  principle,  which  is,  that  the  gen- 
eral right  of  the  Queen's  subjects  are  not  hastily  to  be 
assumed  to  be  interfered  with  and  taken  away  by  acts  of 
Parliament.  Upon  that  point  I  may  refer  to  the  judgments 
delivered  by  the  Lords  Justices  in  In  re  Lundy  Oranite 
Company  (*),  which  I  think  show  that  that  is  the  true  view 
to  be  taken  in  considering  acts  of  Parliament,  even  where  it 
is  doubtful  whether  they  do  or  do  not  take  away  such  rights. 
[His  honor  then  read  the  judgments.] 

Now  here  the  subject  has  a  right,  and  it  is  a  valuable 
right,  of  having  the  question  of  the  jurisdiction  of  a  local 
court  determined  in  the  superior  court,  and  is  it  to  be  as- 
sumed that  that  right  was  to  be  f^ken  away,  and  that  he 
was  to  be  compelled  to  submit  the  question  of  jurisdiction 
to  the  inferior  court  itself?  I  think  that  is  very  unlikely. 
There  are  two  sections  of  the  act  to  be  noticed,  the  12th  and 
the'15th.  [His  honor  read  them.]  Now  if  the  15th  section 
has  the  meaning  which  it  is  said  to  have,  the  result  would 
be  that  the  12th  section,  taking  away  the  plea  in  the  cases 
named,  would  deprive  the  party  of  any  means  whatever  of 
questioning  the  jurisdiction  of  the  Lord  Mayor's  Court  in 
the  cases  mentioned  in  the  12th  section.  But  that  has  not 
been  the  course  of  decision.  It  has  been  held  that  you  may 
have  prohibition,  notwithstanding  the  amount  is  less  than 
the  £50  mentioned  in  the  12th  section.  But  do  the  words 
of  the  15th  section  take  away  the  jurisdiction  of  the  superior 
court  ?  Not  at  all.  The  only  person  that  section  aflfects  is 
-  the  defendant.  If,  therefore,  it  was  intended  by  the  Legis- 
lature to  enlarge  the  jurisdiction  of  the  Lord  Mayor's  Court, 
the  Legislature  has  not  effected  its  purpose,  because  there 
is  nothing  to  prevent  any  one  except  the  defendant  from 
applying  for  a  writ  of  prohibition,  and  consequently  every- 
body else  is  left  at  lioerty  to  apply  for  the  writ.  That 
alone  shows  how  extremely  improbable  it  is  that  that  could 
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be  the  meaning  of  it.  Then  the  section  says:  "No  defen- 
dant shall  be  permitted  to  object  to  the  jurisdiction."  Per- 
8]  mitted  by  whom?  *The  natural  answer  is,  ''By  the 
Lord  Mayor's  Court."  There  having  been  a  great  number 
of  ways  of  objecting  to  the  jurisdiction  of  the  Lord  Mayor's 
Court  in  that  court  itself,  this  act,  having  for  its  object  the 
regulation  of  the  procedure  of  that  court,  says  you  shall 
take  the  objection  m  that  court  by  plea.  That  seems  to  me 
to  give  an  intelligible  meaning  to  the  section,  and  makes  the 
whole  act  consistent ;  and  were  it  not  for  the  decisions  on 
the  subject,  I  should  have  thought  the  case  a  very  plain 
one.  With  great  deference  to  the  very  learned  judge  who 
decided  otherwise,  I  must  say  that,  having  read  on  more 
occasions  than  one  his  judgment,  I  still  remain  of  the  same 
opinion.  That,  however,  does  not  entitle  me  so  to  decide, 
it  the  decisions  are  of  such  a  character  as  to  compel  me  to 
follow  them,  even  though  my  own  opinion  is  clearly  the 
other  way.  It  is,  therefore,  necessary  for  me  to  examine 
those  decisions. 

The  decision  upon  which  the  whole  matter  turns  was  that 
in  Manning  v.  JFarquharson  (*).  Mr.  Justice  Crompton, 
who  decided  that  case,  had  not  the  benefit  of  that  full  dis- 
cussion of  the  subject  which  has  since  taken  place,  and  he 
did  not  take  the  view  which  has  since  been  taken  as  to  the 
eflfect  of  that  section.  He  did  not  consider  that  the  15th 
sectioa  applied  to  a  defendant  only,  and  did  not  apply  to 
any  one  else ;  he  considered  that  the  jurisdiction  of  the 
Mayor's  Court  was  enlarged  by  implication,  not  that 'the 
defendant  alone  was  prevented  from  obtaining  prohibition. 
He  says  this :  "  The  old  law  as  to  there  being  no  jurisdic- 
tion unless  the  matter  arose  within  the  limits  of  tne  juris- 
diction of  the  inferior  court,  is,  in  iriy  own  opinion,  altered 
by  the  new  act  of  Parliament.  And  I  think  that  the  sec- 
tion in  question,  pleading  or  practice  rule^or  whatever  it  be, 
does  in  effect  give  the  Lord  Mayor's  Court  jurisdiction, 
whether  the  defendant  plead  to  the  jurisdiction  or  not.'^ 
If  that  was  the  sole  ground  of  the  decision,  it  is  directly 
contrary  to  the  decision  of  the  House  of  Lords  in  the  Mayor 
of  London  v.  Gox  ('),  where,  however,  the  writ  was  moved  for,  - 
not  by  the  defendant  in  the  action,  but  by  a  garnishee.  The 
same  learned  j^dge,  Mr.  Justice  Crompton,  delivered  the 
judgment  of  the  Court  of  Exchequer  Chamber  (*)  in  that 
9]  case,  and  *8peaking  for  the  court,  deliberately  expressed 
his  approval  of  the  decision  in  Manning  v.  Farquharson  (*). 
I  need  hardly  say  that  if  that  decision,  having  been  so  ap- 
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f  roved  of,  had  not  been  touched  bv  subsequent  decisions, 
should  have  felt  myself  bound  to  follow  it.  There  is,  it  is 
true,  a  case  of  Baker  v.  ClaTlc  (*),  in  which,  in  1873,  the 
Court  of  Common  Pleas  appears  to  have  followed  the  de- 
cision in  Manning  v.  Farquharson  ;  but,  on  the  other  hand, 
in  a  still  more  recent  case  of  Quartly  v.  Timmins  ('),  Mr. 
Justice  Keating  says  of  Manning  v.  Farquharson :  "That 
case  occurred  long  before  the  decision  in  Mayor  of  London 
V.  Cox  (•).  There  have  been  numerous  applications  for  pro- 
hibitions since  by  strangers :  see  Cook  v.  OiW^  (*). 

I  am  told  that  the  practice  of  the  Court  of  Common  Pleas 
is  to  grant  prohibitions  to  attorneys  in  their  own  names. 

Now,  if  the  view  taken  by  Mr.  Justice  Crompton  were 
correct ;  if  it  were  really  the  meaning  of  the  statute  that  the 
defendant,tas  was  said  by  him,  was  not  entitled  to  prevent 
the  action  going  on  unless  he  pleaded,  it  would  be  a  mere 
subterfuge  and  evasion  to  allow  the  defendant's  attorneys, 
simply  by  appearing  in  their  own  names,  to  stop  the  action 
by  means  of  such  prohibition,  although  the  defendant,  for 
whom  they  appeared  in  the  action,  had  not  pleaded.  I  can- 
not attribute  to  the  court  the  notion  that  persons  are  en- 
titled to  evade  an  act  of  Parliament  in  that  way ;  and  I 
therefore  consider  that  the  Court  of  Common  Pleas  allowed 
such  a  practice  to  spring  up  and  continue  with  their  ap- 
proval because  they  entirely  disapproved  of  the  decision  m 
Manning  v.  Farquharson. 

I  now  come  to  the  decision  of  the  House  of  Lords  in 
Mayor  of  London  v.  Gox^  which  showed  clearly  that  the 
jurisdiction  of  the  Lord  Mayor's  Court  was  not  enlarged,  so 
as  to  have  either  a  general  jurisdiction  or  so  as  to  have  even 
a  special  jurisdiction  as  regards  the  defendant  in  an  action 
who  did  not  plead,  if  anybody  else  but  the  defendant  inter- 
fered. That  decision,  therefore,  so  far  destroyed  the  effect 
of  the  judgment  of  Mr.  Justice  Crompton  as  to  show  that  it 
was  not  right  to  say  that  the  iurisdiction  was  *extended  [10 
in  the  case  where  the  defendaB|  did  not  plead ;  but  it  did 
not  in  express  terms  overrule  Manning  v.  Farquharson  (*), 
because  it  was  not  necessary  to  do  so.  However,  the  opinion 
of  the  judges  being  asked,  that  opinion  was  given  in  a  very 
elaborate  form  by  Mr.  Justice  Willes,  speaking  on  behalf 
of  all  the  learned  judges ;  and  I  must  say  it  does  appear  to 
me  to  express,  although  in  a  very  careful  and  guarded 
manner,  disapproval  of  the  decision  in  Manning  v.  Farqu- 
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Tiarson.  The  words  used  are  these ('):  ''The  only  section 
in  the  act  which  requires  separate  attention  is  the  15th,  by 
which  'no  defendant  shall  be  permitted  to  object  to  the 
jurisdiction  of  the  court  by  any  proceeding  whatsover,  ex- 
cept by  plea.'  This  section,  however,  does  not  preclude  the 
application  for  a  prohibition  by  the  garnishee,  who  through- 
out the  custom  and  the  act,  is  recognized  as  distinct  from 
the  defendant.  Indeed,  it  may  be  doubted  whether  the  at- 
tention of  the  Legislature  was  called  to  the  indirect  eflEect 
attributed'' — that  word  is  remarkable,  and  would  hardly 
have  been  used  if  the  judges  had  thought  that  the  effect 
was  rightly  attributed — "to  that  section  in  Manning  v. 
Farqimarson^  of  taking  away  from  the  defendant  in  the 
Lord  Mayor's  Court  the  right  of  moving  for  a  prohibition 
because  of  want  of  jurisdiction.  If  the  matter  were  Tea 
Tiova^  it  might  be  thought  that  the  section  only  took  away 
from  the  defendant  proceedings  -which  he  individually 
possessed  the  right  to  take  as  suitor  or  party  aggrieved, 
such  as  arrest  of  judgment,  error,  or  action,  and  not  prohi- 
bition, to  which  not  only  he,  but  the  Crown,  or  any  subject, 
even  the  plaintiff,  might  h«ave  resorted.  It  is,  however,  un- 
necessary to  criticise  the  opinion  of  Crompton,  J.,  in  Man- 
ning V.  Farquliarson.^  because,  as  explained  by  that  very 
learned  judge  in. his  judgment  in  this  case  when  in  the  Ex- 
chequer Chamber,  it  does  not  affect  the  garnishee." 

If  I  understand  those  sentences,  they  mean  this,  that  if 
the  matter  were  res  nova  the  judges'  opinion  would  be  ex- 
actly the  other  way  ;  that  if  the  case  of  Mannina  v.  Farqu- 
harson  were  out  of  the  way,  their  opinion  was  that  the  real 
effect  of  the  act  of  Parliament  was  not  to  take  away  the 
right  of  the  defendant  as  a  suitor  in  the  Mayor's  Court — an 
opinion  which  I  have  already  stated  is  my  own.  Looking 
at  the  case  in  that  way,  it  appears  to  me  I  am  right  in 
11]  *saying  that  the  learned  judges  were  unanimously  of 
opinion  that  the  judgment  in  Manning  v.  Farquharson  (") 
could  not  be  supported ;  and  being  fortified  by  that  ex- 
pression of  opinion,  I  thinlt  I  am  at  liberty  to  say  that  I  am 
entitled  to  disregard  the  effect  of  that  judgment,  and  say  it 
is  not  binding  upon  me. 

The  same  remark  would  apply  with  still  greater  force  to 
the  case  of  Baker  v.  Clark  ( ),  in  which  there  was  merely 
an  intimation  by  the  court  that  the  prohibition  had  better 
be  taken  out  in  the  name  of  a  stranger,  which  was  accord- 
ingly done  the  next  day ;  and,  as  I  said  before,  one  of  the 

(»)  Law  Rep.,  2  H.  L.,  259.  O  30  L.  J.  (Q.B.),  22. 

(«)  Law  Rep.,  8  C.  P.,  121. 
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judges  who  decided  that  case  has  since  expressed  an  opinion 
anything  but  favorable  to  Manning  v.  Farquharson. 

I  am  therefore  of  opinion  that,  not  being  bound  by  tbat 
decision,  the  Mayor's  Court  Procedure  Act  does  not  prevent 
the  defendant  from  moving  in  prohibition;  consequently, 
that  the  writ  of  prohibition  has  been  rightly  issued  in  this 
case,  and  the  application  must  be  refused  with  costs. 

Solicitors  for  the  defendant :  Messrs.  Raven  <&  Hare. 


The  ofBce  of  a  writ  of  prohibition  is 
to  prevent  the  exercise  by  a  tribunal 
possessing  judicial  powers  of  jurisdic- 
tion over  matters  not  within  its  cogni- 
zance, or  to  prevent  it  from  exceeding 
its  jurisdiction  in  matters  within  its 
cognizance:  Thompson  v.  Tracy,  60 
N.  Y.,31 ;  People  v.  Tompkins,  etc.,  19 
V^end.,  154  ;  Sweet  v.  Hulbut,  51  Barb., 
812 ;  BaMuin  v.  Cooley,  1  South  Car. 
Rep.,  256  ;  Stale  v.  Judge,  etc.,  21  La. 
Ann.,  113. 

It  only  lies  to  restrain  an  inferior 
court  from  exceeding  its  jurisdiction, 
not  to  restrain  or  control  it  in  the  exer- 
cise of  a  lawful  jurisdiction  :  People  v. 
Com.  Pleas,  43  Barb.,  278,  18  Abb. 
Pr.,  438,  28  How.  Pr.,  477 ;  People  v. 
MusseU,  19  Abb.  Pr.,  136;  People  v. 
Oyer  and  Terminer,  27  How.  Pr.,  14 ; 
People  V.  Seward,  7  Wend.,  518  ;  Peo- 
ple V.  BtisseU,  49  Barb.,  351,  2  Abb. 
Pr.,  N.  S.,  232  ;  Ex  parte  Warmouth, 
17  Wall.,  64;  State  v.  Judge,  21  La. 
Ann.,  113. 

In  some  cases  it  has  been  held  a  pro- 
hibition should  not  go  until  a  plea  to 
the  jurisdiction  has  been  interposed 
and  overruled,  but  we  doubt  the  sound- 
ness of  the  proposition :  Hanger  v. 
Keating,  26  Ark.,  51  ;  Exp.  v.  Little 
Rock,  26  Ark.,  52. 

It  does  not  lie  to  restrain  the  exer- 
cise of  a  ministerial  act :  Tfiomson  v. 
Tracy,  60  N.  Y.,  31 ;  Ex  parte  Brand- 
lacJU,  2  Hill,  367  ;  People  v.  Supervi- 
sors, 1  Hill,  195,  explaining  People  v. 
Works,  7  Wend.,  486  ;  People  v.  Super- 
visors, 47  Cal. ,  81 ;  Norton  v.  Dowling, 
46  How.  Pr.,  7;  State  v.  Kellogg,  33 
Wise.,  93;  Burch  v.  Hardmek,  23 
Gratt.  (Va.),  51  ;  Cody  v.  Lenna/rd,  45 
Georgia,  85. 

It  may,  in  the  sound  discretion  of 


the  court,  be  refused  when  there  is 
another  adequate  remedy,  or  in  case 
where  it  would  clearly  woVk  great  pub- 
lic inconvenience  :  People  v.  Supervi- 
sors, 31  How.  Pr.,  237  ;  People  v.  Clute, 
^  How.  Pr.,  157  ;  People  v.  Seward, 
7  Wend.,  518  ;  Ex  parte  Gordon,  2  Hill, 
863  ;  Ex  parte  BrandlacM,  2  Hill,  367  ; 
People  v.  Marine  Court,  36  Barb.,  341, 
14  Abb.  Pr.,  266,  23  How.  Pr.,  446  ; 
Ex  parte  Warmouth,  17  Wall".,  64; 
State  V.  Columbia,  etc.,  1  South  Car, 
Rep.,  46;  StOjte  v.  Judge,  etc.,  21  La. 
Ann.,  123, 

It  cannot  take  the  place  of  a  writ  of 
error  or  other  proceeding  to  review 
judicial  action,  or  of  a  suit  in  equity  to 
prevent  or  redress  fraud  :  Thomson  v. 
Tracy,  60  N.  Y.,  31. 

The  New  York  statute  provides  that 
the  party  in  whose  behalf  the  unau- 
thorized jurisdiction  is  invoked,  may 
be  enjoined,  with  the  court,  from  fur- 
ther proceedings  in  the  suit  or  matter 
specified.  The  writ  will  not  operate  to 
restrain  the  party  named  therein  gen- 
erally, or  from  doing  any  act  save  pro- 
ceeding in  the  pending  suit  or  matter. 
Tlwmson  v.  Tracy,  60  N.  Y.,  31. 

A  writ  of  prohibition  restrained  the 
party  from  acting  in  any  way  as  execu- 
tors. Held,  it  did  not  restrain  him  from 
prosecuting  an  appeal  from  a  judgment 
against  him  in  his  representative  capa- 
city, or  to  restrain  his  action  in  regard 
to  such  appeal :  T/tomson  v.  Tracy,  60 
N.  Y.,  31. 

It  is  proper  not  only  when  the  in- 
ferior court  entertains  a  proceeding 
over  which  it  has  no  jurisdiction,  but 
where,  having  jurisdiction,  it  assumes 
to  exercise  any  unauthorized  power : 
Quimbo  Appo  v.  People,  20  N.  Y., 
631,  affirming  18  How.  Pr.,  850.  • 


576  EQUITY  CASES.  [L.  R. 

1875  Commins  v.  Scott  M.B. 


[Law  Reports,  20  Equity  Cases,  llj 
M.R.,  April  16,  1875. 

Commits  v.  Scott. 

[1875    C.    87.] 

8cde  of  Real  Estate — Memorandum  of  Agreement — DetcnpHon  of  CvnJbradmg 
Pariiea — Statute  of  Frauds, 

An  agreement  for  the  sale  of  real  estate  did  not  disclose  the  names  of  the  vendors, 
bat  it  appeared  therefrom  that  the  vendors  were  a  company  in  possession  of  the 
property  offered  for  sale,  and  that  they  had  carried  on  operations  thereon : 

Held,  on  demurrer,  that  the  -vendors  were  sufficiently  described  to  satisfy  the  Stat- 
ute of  Frauds. 

This  was  a  demurrer  to  a  bill  filed  by  Thomas  Commins, 
William  Phillips,  Mary  Margaret  Russell,  Thomas  Julyan, 
William  Yates,  Nanny  McMeikan,  Hugh  Biddick,  ifehe- 
miah  Stevens,  William  Pearce,  and  the  Rev.  James  Young, 
as  plaintiffs,  against  Sack  Noy  Scott  and  Richard  Daniel 
Wame,  as  defendants. 
1 2]    *The  bill  contained  allegations  to  the  following  effect : 

On  the  26th  of  September,  1874,  the  plaintiffs  being,  as 
they  had  ever  since  continued  to  be,  possessed  of  certain 
clayworks  in  Cornwall,  held  under  certain  leases,  setts,  or 
grants,  caused  the  same  to  be  put  up  for  sale  by  public  auc- 
tion, according  to  certain  printed  particulars  and  conditions. 
No  sale,  however,  then  took  place. 

On  the  26th  of  September  an  interview  took  place  be- 
tween Mr.  WiUiam  rliilp,  the  agent  of  the  plaintiffs,  and 
the  defendant  Sack  Noy  Scott,  at  which  it  was  agreed  that 
the  defendants  should  purchase  the  property  for  £800,  sub- 
ject to  the  conditions  of  sale.  *  A  memorandum  of  the 
agreement  was  written  upon  a  copy  of  the  conditions  of 
sale,  and  was  signed  by  Scott  on  nis  own  behalf  and  as 
agent  for  his  co-defendant,  and  by  Edward  Commins,  the 
solicitor  of  the  plaintiffs,  as  their  agent.  The  memorandum 
was  as  follows : 

"  We,  Sack  Noy  Scott  and  Richard  D.  Wame,  both  of 
St.  Austell,  in  the  county  of  Cornwall,  do  hereby  acknowl- 
edge that  I  have  this  day  purchased  the  propertv  mentioned 
in  the  particulars  hereunto  annexed  marked  (A),  for  the 
sum  of  eight  hundred  pounds,  and  have  paid  into  the 
hands  of  Mr.  William  Philp  the  sum  of  one  hundred  pounds 
as  a  deposit,  and  in  part  payment ;  And  we  do  nereby 
agree  to  pay  the  remaining  sum  of  seven  hundred  pounds 
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at  the  office  of  Mr.  Edward  Commins  at  Bodmin,  pursuant 
to  the  foregoing  conditions,  which  in  all  resi)ects  we  hereby 
agree  to  fulfil.  Witness  our  hand  the  26th  day  of  Septem- 
ber, 1874. 


"Deposit  .  £100  0  0 
"Contract.  4  4  6 
"Auctioneer    12    0   0 


Purchase-money  £800    0   0 
Deposit     ...     100   0   0 

Remains  unpaid  £700   0   0 
"^.  N.  ScoU. 


£116   4    6 
"  As  agent  for  the  vendors,  I  hereby  confirm  this  sale. 
^'JSdward  Commins ^  Solicitor,  Bodmin.^ ^ 

Neither  the  particulars  nor  the  conditions  of  sale  disclosed 
the  names  of  the  vendors.  The  material  portions  of  the  con- 
ditions of  sale  were  as  follows  : 

"  Conditions  of  an  auction  held  on  the  26th  day  of  Sep- 
tember, *1874,  at  the  Queen's  Head  Hotel,  in  St.  [13 
Austell,  by  Messrs.  Philp  &  Co.,  auctioneers,  for  selling  in 
one  lot  all  the  interest  of  the  company  of  and  in  the  leases 
and  water  grants  under  which  its  operations  within  and 
upon  the  Whitborough  Tor,  otherwise  Gazeland.  Clay 
Works,  situate  in  the  parish  of  St.  Neot,  in  the  said  county, 
mentioned  and  comprised  in  the  printed  particulars  hereunto 
annexed,  marked  with  the  letter  'A,'  have  been  carried  on 
(excepting  the  clay  now  washed,  and  the  horses,  wagons, 
cai-ts,  and  other  carrying  plant)." 

"Fourth.  The  purchaser  shall,  immediately  after  the 
sale,  pay  to  Mr.  William  Philp,  the  auctioneer  holding  the 
sale,  a  deposit  of  £26  per  centum  on  his  purchase-money, 
and  shall  sign  an  agreement  for  paying  and  shall  pay  the 
remainder  of  his  purchase-money  to  the  said  Mr.  Edward 
Commins,  at  his  office  in  Bodmin,  on  or  before  the  25th  day 
of  December  next,  between  the  hours  of  ten  o'clock  in  the 
forenoon  and  two  o'clock  m  the  afternoon,  and  if  the  same 
is  not  so  paid,  then  such  purchaser  is  to  pay  interest  on  his 
purchase-money  at  the  rate  of  £6  per  centum  per  annum 
from  the  said  25th  day  of  December  to  the  day  on  which  the 
same  is  actually  paid.  Upon  payment  by  the  purchaser  of 
his  purchase-money  in  manner  aforesaid,  the  purchaser  is 
to  be  entitled  to  possession  of  the  property  purchased  by 
liim,  or  to  the  rents  and  profits  thereof,  as  from  the  said 
25th  day  of  December  next,  down  to  which  time  aU  outgo- 
ings are  to  be  paid  by  the  vendors,  and  such  rents  and  out- 
goings shall,  if  necessary,  be  apportioned  between  the 
vendors  and  purchaser  for  the  purposes  of  this  condition ; 
and  no  purchaser  shall  be  entitled  to  the  possession  of  the. 
clay  sett  or  land,  or  to  remove  or  take  away  any  of  the  prop- 
13  Eng.  Hep.  73 


578  EQUITY  CASES.  [U  R. 

1875  Commins  v.  Scott  ILR. 

erty  purchased  hereunder  until  the  whole  of  the  purchase- 
money  shall  have  been  fully  paid  and  satisfied. 

"Fifth.  If  and  so  long  as  any  property  shall  be  left  in 
possession  of  the  vendors  in  conseq  uence  of  the  full  amount 
of  the  purchase- money  not  having  oeen  paid  at  the  time  ap- 
pointed, or  from  any  other  cause,  the  purchaser  shall  bear 
and  repay  all  costs  and  expenses  incurred  by  him  in  keep- 
ing possession  of  such  property  from  the  day  of  sale  until 
the  completion  of  the  purchase  thereof,  and  shall  take  all 
risk  in  relation  to  such  property  in  the  event  of  the  same 
14]  or  any  part  thereof  being  stolen,  destroyed,  or  Mam- 
aged,  or  of  any  injury  or  accident  happening  thereto  re- 
spectively, and  shall  notwithstanding  pay  the  full  amount 
of  his  purchase  money,  with  all  costs  and  expenses  (if  any), 
and  whether  in  respect  of  the  keeping  possession  of  the 
property  purchased  or  otherwise,  at  tlie  time  and  place  here- 
inbefore mentioned,  to  the  vendors,  who  shall  be  entitled, 
in  case  of  default  made  in  such  payment,  to  sue  for  the  same 
as  and  for  liquidated  damages,  but  without  prejudice  to  any 
other  condition  or  remedy. 

''  Sixth.  The  leases,  setts,  or  grants  under  which  the  oper- 
ations of  the  said  company  have  been  carried  on  are  respec- 
tively :     [Then  followed  particulars  of  the  leases.] 

''  Seventh.  The  said  indentures  shall  be  conclusive  evidence 
of  the  grantors'  titles,  and  the  purchaser  of  the  interest  of 
the  said  company  thereunder  snail  be  precluded  from  re- 
quiring any  evidence  of  the  grantors',  or  any  title  prior  to 
the  said  indentures. 

"Eighth.  The  interest  of  the  said  company  in  the  said 
indentures  is  sold  subject  to  the  rents,  royalties,  dues,  cove- 
nants, and  conditions  therein  reserved  and  contained  to 
the  same  respectively,  being  duly  paid,  observed,  and  per- 
formed by  tne  purchaser,  his  excutors,  administrators,  or 
assigns,  of  such  interest  from  the  said  25th  day  of  Decem- 
ber next,  during  the  remainder  of  the  terms  demised  by 
such  indentures. 

"  Ninth.  No  abstract  of  title  in  respect  of  the  interest  of 
the  said  company  in  the  p;*operty  sold  will  be  furnished  to 
the  purchaser,  except  at  his  costs  and  request  in  writing, 
addressed  to  the  said  Mr.  Edward  Commins,  and  left  at  his 
office  in  Bodmin  aforesaid,  within  seven  days  after  notice 
shall  have  been  delivered  by  the  purchaser,  or  his  solicitor, 
if  any,  and  all  costs  and  expenses  of  and  incident  to  the 
production,  inspection,  and  examination,  and  of  making 
and  furnishing  abstracts  or  copies  of  or  extracts  from  the 
said  indenture,  or  otherwise  in  relation  thereto,  shall  be 
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borne  and  paid  by  the  purchaser,  who  shall  not  be  entitled 
to  require  an  abstract  or  copy  of  or  extract  from  any  deed 
or  document  not  in  the  possession  of  the  vendors." 

''Twelfth.  Upon  payment,  as  aforesaid,  of  the  purchase- 
money  in  respect  of  the  proj)erty,  an  assignment  of  the 
interest  of  the  company  therein  to  the  purchaser  will  be 
executed,  such  assignment  to  be  prepared  by  the  said  Mr. 
Edward  Commins,  at  the  expense  *of  the  purchaser,  [15 
at  the  following  rate :  £5  5s.  for  the  first  £100  of  his  or 
her  purchase- money,  and  £1  Is.  for  every  succeeding  £100 
or  fractional  part  of  £100,  exclusive  of  stamps  and  parch- 
ment, but  sucri  assignment,  and  every  other  assignment  and 
act  (if  any),  which  shall  be  required  by  such  purchaser  for 
completing  or  perfecting  the  title  or  assignment,  or  for  any 
other  purpose,  shall  be  prepared,  made,  and  done  by  and 
at  the  expense  of  such  purchaser  by  the  said  Mr.  Edward 
Commins." 

The  defendant  Scott  handed  to  Philp  his  check  for  £116 
4s.  6rf.,  but  this  check  was  dishonored  on  the  2d  October, 

1874,  and  the  defendants  afterwards  refused  to  complete  the 
contract.  The  bill,  which  prayed  for  specific  perrormance 
of  the  agreement,  was  not  filed  until  the  10th  of  March, 

1875,  and  various  matters  were  stated  in  it  tending  to  ac- 
count for  the  delay.     The  defendants  demurred. 

It  was  agreed  that  the  case  should  be  argued  as  if  the  bill 
contained  allegations  to  the  effect  that  the  plaintiffs  were  a 
company  who  had  carried  on  operations  on  the  property 
offered  for  sale,  and  were  in  possession  thereof. 

Mr.  Maften,  Q.C.  (Mr.  KeJcewich  with  him),  for  the  de- 
murrer, submitted  that  the  agreement  did  not  show  suffi- 
ciently who  the  vendors  were,  and  consequently  that  there 
could  be  no  decree  for  specific  performance :  Potter  v.  Dtif- 
JleldQ). 

Mr.  Chittpj  Q.C,  and  Mr.  Bevir,  for  the  plaintiffs :  First. 
The  vendors  are  the  persons  who  employed  Edward  Com- 
mins as  their  agent,  and  that  is  a  sufficient  description.  This 
does  not  confiict  with  Potter  v.  Duffield^  which  was  really 
decided  on  the  evidence  and  not  on  the  point  of  law.  The 
point  for  which  we  contend  was  decided  in  Morris  v.  Wil- 
son ('),  a  case  which  was  not  cited  in  Potter  v.  Duffleld^  and 
is  in  accordance  with  the  principles  laid  down  in  Benjamin 
on  Sales  (•),  Trueman  v.  Loder  (*),  Newell  v.  Radford  ('), 
and  Calder  v.  Dohell  (*). 

Q)  Law  Rep  ,  18  Eq.,  4.  (*)  11  A.  A  E.,  689. 

C)  6  Jur.  (N.8.),  168.  (»)  Law  Rep..  8  C.  P.,  62. 

(«)  1st  ed,  p.  164.  (»)  Law  Rep.,  6  C.  P.,  48Q, 
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[The  Master  of  the  Rolls  :  There  can  be  no  doubt  that 
16]  if  a  *  written  contract  is  made  in  this  form,  "A.  B. 
agrees  to  sell  Blackacre  to  C.  D.  for  £1,000,"  then  E.  P.,  the 
principal  of  A,  B.,  can  sue  G.  H.,  the  principal  of  C.  D.,  on 
that  contract ;  and  Morris  v.  Wilson  (*)  appears  to  have 
been  decided  on  that  principle.  But  in  the  case  supposed 
there  is  a  memorandum  of  the  agreement  in  writing  suflB- 
cient  to  satisfy  the  Statute  of  Frauds — ^here  that  is  the  very 
question.  It  seems  to  me  that*  on  the  point  which  you  are 
now  arguing  the  present  case  is  undistinguishable  from  Pot- 
ter V.  Nuffield  (•),  and  I  see  no  reason  to  alter  the  opinion  I 
expressed  in  that  case.] 

Secondly.  It  appears  from  the  conditions  of  sale  th^t  the 
vendors  are  a  company  who  are  in  possession  of  the  prop- 
erty offered  for  sale,  and  have  carried  on  operations  there. 
That  is  as  good  a  description  as  "proprietor,"  which  has 
been  held  to  be  sufficient :  Sale  v.  LaTribert  ('). 

♦  Mr.  Marten^  in  reply,  as  to  the  construction  of  the  condi- 
tions of  sale. 

Sir  G.  Jessel,  M.R.  :  The  question  in  this  case  is,  is  there 
a  contract  ?  Now,  in  order  that  there  may  be  a  contract,  at 
least  two  things  are  necessary,  namely,  contracting  parties, 
and  subject-matter  of  a  contract.  ISo  doubt  other  things 
are  necessary,  such  as  proper  words  of  contract ;  but  at  all 
events,  those  two  things  there  must  be. 

No  doubt  arises  in  tYiis  case  as  to  the  subject-matter  of  the 
contract :  the  only  question  is,  whether  the  written  memo- 
randum of  agreement  contains  a  sufficient  description  of  the 
parties  to  the  contract.  Now  the  court  ought  t6  be  careful 
not  to  manufacture  descriptions,  or  to  be  astute  to  discover 
descriptions  which  a  jury  could  not  identify ;  for,  as  I  un- 
derstand it,  at  law  that  would  be  a  question  for  the  jury. 

Upon  this  memorandum  it  appears,  in  the  first  place,  that 
the  vendors  emjjloyed  Edward  Commins  as  their  agent,  and 
that  he  was  their  solicitor,  but  the  conditions  show  a  great 
deal  more  than  that.  They  show  that  the  vendors  are  in 
17]  possession.  That,  I  think,  *is  the  fair  inference  from 
the  filth  condition.  They  also  show  that  what  is  to  be  sold 
are  the  interests  of  a  company  in  property  on  which  the 
company  has  been  carrying  on  operations.  That  appears 
from  the  6th,  7th,  and  8th  conditions.  It  may  be  said  that 
the  vendors  may  be  mortgagees  of  the  company,  who  are  in 
possession  ;  but  I  do  not  think  that  is  the  reasonable  and 
natural  inference  from  the  language  of  the  conditions,  and 
particularly  the  language  of  tlie  9th  and  12th  conditions. 

(»)  6  Jur.  (N.S.),  168.  O  Law  Rep.,  18  Eq.,  4.  (»)  Law  Rep.,  18  Eq.,  1. 
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A  mortgagee  would  furnish  an  abstract,  not  of  the  company's 
interest,  but  of  his  own  title,  and  what  he  would  convey 
would  be,  not  the  interest  of  the  comi)any,  but  the  property 
in  which  the  company  hAd  an  interest. 

In  my  opinion,  the  only  fair  inference  from  these  condi- 
tions is,  that  the  vendors  are  a  company  in  i)ossession  of  the 
property,  who  have  been  carrying  on  operations  there  ;  it  is 
admitted  that  the  plaintiffs  are  such  a  company ;  and  I  am 
of  opinion,  therefore,  that  there  is  a  good  contract. 

I  overrule  the  demurrer ;  but  having  regard  to  the  way  in 
which  it  has  been  argued  as  a  (question  of  substance  and  not 
as  a  question  of  form,  and  having  regard  also  to  the  nature 
of  the  allegations  which  are  introduced  to  account  for  the 
delav,  in  wnich  I  observe  a  singular  absence  of  dates,  I  think 
the  justice  of  the  case  will  be  met  by  making  the  costs  costs 
in  the  cause. 

Solicitors :  Messrs.  Oregory^  RowcUffes  &  Sawle;  Messrs. 
CoodCy  Kingdon  &  Cotton. 


See2Eng.  Rep.,  815. 

If  a  paper  properly  signed  agreeing 
to  do  something  bat  leaving  the  subject 
matter  of  the  agreement  unexplained, 
refer  to  another  paper  which  con- 
tains the  full  particulars  of  the  expla- 
nation, the  two  maj  be  connected  to- 
gether so  as  to  constitute  a  contract 
valid  under  the  statute  of  frauds  : 
Bidgway  v.  Wharton,  6  H.  L.  Cas.,  238; 
XenoH  V.  Wickham,  L.  R.,  2  H.  L„  296. 

But  see  Feck  v.  North,  etc.,  10  H.  L. 
Cas.,  473. 

But  all  the  papers  taken  together 
must  contain  enough  to  constitute  a 
memorandum  of  an  agreement  suffi- 
cient to  satisfy  the  statute :  FUz  Mau- 
rice v.  Bayley,  9  H.  L.  Cas.,  78 ;  Peck 
V.  N(n'th,  etc.,  10  H.  L.  Cases,  473  ; 
Thynne  v.  Ea/rl  of  Olmgail,  2  H.  L. 
Cases,  181. 

An  agreement  describing  the  prop- 


erty to  be  conveyed  simply  as  a  house 
on  a  certain  street,  contains  a  sufficient 
description  of  the  premises  to  be  con- 
veyed to  satisfy  the  statute  of  frauds, 
provided  the  seller  owns  one  and  but  one 
house  upon  the  street.  Such  an  agree- 
ment is  an  agreement  to  convey  the  land 
upon  which  the  house  stands,  and  so 
much  more  land  as  is  necessary  to  its 
beneficial  enjoyment,  and  within  the  de- 
fendant's power  to  convey :  Scardan  ▼. 
Geddes',  112  Mass.,  15. 

But  a  memorandum  of  sale  of  land 
which  simply  describes  the  land  sold  as 
lots  Nos.  1  and  2,  without  making  ref- 
erence to  any  plan  or  writing  by  which 
the  premises  can  be  identified,  is  not  a 
sufficient  memorandum  under  the  stat- 
ute of  frauds :  Ola/rk  v.  Chamberlain, 
112  Mass.,  19;  Wheelan  v.  BuUvoan, 
102  Mass.,  204. 
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[Law  Reports,  20  Equity  C^ses,  22.] 
M.R.,  April  19,  20,*18'76. 

22]  *MoTT  V.  Shoolbred. 

[1871  '  M.    48.] 

Nuisance — If^undion — Improper  User  of  Pttblic  Street — Suit  by  Reversioner — 
Bigkt  to  sue. 

Where  a  public  street  was  improperly  used  as  a  stable-yard  :• 
Held,  that  the  nuisance  to  the  neighboring  houses  was  not  so  permanent  as  to  en- 
title a  reversioner  to  an  injunction. 

The  plaintiff  was  entitled  to  two  houses,  Nos.  5  and  6, 
University  Street,  in  the  parish  of  St.  Pancras,  for  the  un- 
expired residue  of  a  term  of  ninety-one  years  from  Lady 
Day,  1812.  He  had  demised  No.  6  for  the  term  of  twenty- 
one  years  from  the  29th  of  September,  1870,  determinable 
at  the  option  of  lessor  or  lessee  at  the  expiration  of  the 
seventh  or  fourteenth  year ;  and  he  had  demised  No.  6  for  a 
term  of  seven  years  from  the  29th  of  September,  1870.  The 
houses  were  in  the  occupation  of  the  tenants  under  these 
demises. 

The  defendants  were  the  members  of  the  firm  of  James 
Schoolbred  &  Co.,  carrying  on  an  extensive  business  as  dra- 
pers, hosiers,  silk  mercers,  carpet  warehousemen,  and  up- 
23]  holsterers,  at  premises  *in  Tottenham  Court  Road  and 
Grafton  Street,  and  near  University  Street.  They  had  re- 
cently acquired  and  pulled  down  five  houses,  Nos.  35  to 
39  University  Street,  immediately  opi)osite  the  plaintiff's 
houses,  and  had  erected  on  the  site  a  pile  of  new  buildings 
very  considerably  higher  than  the  old  houses.  These  new 
buildings  were  intended  to  be  used  for  warehousing  and 
selling  household  furniture,  which  was  to  be  carried  into 
and  out  of  the  building  by  an  entrance  opposite  the  plain- 
tiff's houses. 

The  bill  alleged  that  the  defendants'  carts  and  vans,  which 
were  very  numerous  and  of  great  size,  were  kept  constantly 
standing  in  University  Street,  opposite  the  plaintiff's  houses, 
so  as  to  block  up  the  street  and,  in  fact,  convert  it  into  a  stable- 
yard  in  connection  with  the  new  buildings,  and  so  as  to  be  a 
nuisance  to  the  plaintiff  and  the  tenants  and  occupiers  of 
his  houses.  It  also  alleged  that  the  new  buildings  obstructed 
the  access  of  light  to  the  windows  of  the  plaintiff's  houses  ; 
and  it  prayed  for  injunctions  to  restrain  such  nuisance  and 
obstruction  of  light. 
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The  cause  now  came  on  to  be  heard.  This  report  is  con- 
fined to  the  Question  of  the  nuisance  alleged  to  be  caused 
by  the  defenaants'  use  of  University  Street. 

Mr.  Fry^  Q.C.,  and  Mr.  Fields  for  the  plaintiff :  It  is  quite 
clear  that  the  defendants  are  using  the  street  in  an  unlawful 
and  unreasonable  manner :  Benjamin  v.  Storr  (*).  The  plain- 
tiff's property  is  deteriorated  in  value,  and  the  nuisance  is 
likely  to  be  permanent ;  consequently  the  plaintiff  is  entitled 
to  sue  in  respect  of  the  damage  to  his  reversion  :  Kldgill  v. 
Moor  Q ;  Bell  v.  Midland  Railway  Company  (').  In  Clowes 
V.  Staffordshire  Potteries  Waterworks  Company  (*),  the  de- 
fendants had  constructed  a  reservoir,  from  which  muddy 
water  was  discharged  into  a  stream  on  the  banks  of  which 
some  dye-works  had  been  erected.  The  works  were  let,  and 
the  plamtiff  was  the  reversioner  ;  and  the  court  held  that  he 
was  entitled  to  an  injunction,  the  reservoir  being  a  permanent 
work  used  in  a  way  to  create  a  nuisance.  Here  there  is  a 
permanent  building,  intended  to  be  permanently  used  as  a 
furniture  warehouse ;  it  is  now  used  so  as  to  be  a  nuisance 
to  the  ^plaintiff :  there  exist  therefore  all  the  elements  [24 
which  existed  in  Clowes  v.  Staffordshire  Potteries  Wonder- 
works Company  (*).  The  result  of  the  continuance  of  the 
nuisance  will  clearly  be  to  depreciate  the  value  of  the  prop- 
erty and  drive  away  tenants :  that  is  an  injury  which  the 
law  recognizes  :  Jesser  v.  Oifford  (*).  It  is  quite  clear  that 
a  reversioner  may  sue  in  respect  of  an  obstruction  of  light : 
why  may  he  not  sue  in  respect  of  such  a  nuisance  as  is  now 
complained  of  ? 

Mr.  Benjamin^  Q.C.,  Mr.  Speedy  and  Mr.  OppenJieim^  for 
the  defendants,  were  not  called  upon  as  to  this  point. 

Sir(x.  Jessel,  M.R.,  said  that  u.  the  tenants  of  the  houses 
were  now  complaining  there  could  be  no  answer  to  the  case  ; 
but  he  was  of  opinion  that  the  injury  was  not  of  such  a  per- 
manent character  as  to  entitle  a  reversioner  to  sue.  The  case 
was  totally  different  from  one  in  which  obstruction  of  light 
was  complained  of ;  for  in  such  cases  there  was  an  injury  to 
the  right,  which  might  be  lost  if  the  reversioner  were  not 
able  to  institute  proceedings.  Here  what  was*  complained  of 
was  a  nuisance  in  a  public  street,  which  no  length  of  time 
could  legalize.  The  cases  of  Mumford  v.  Oxford^  Worcester^ 
and  WoLoerhampton  Railway  Company  (•)  and  Simpson  v. 
Savage  (')  showed  that,  to  entitle  a  reversioner  to  maintain 

(»)  Law  Rep.,  9  C.  P.,  400.  (*)  4  Burr.,  2141. 

C)  9  C.  B..  364.  (6)  1  11.  A  N..  84  ;  25  L.  J.  (Ex.),  265. 

(»)  lu  C.  B.  (N.S.,),  287.  (')  1  C.  B.  (N.S.),  347;  26  L.  J.  (C.P.), 

{*)  Law  Kep.,  8  Ch.,  126.  50. 
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an  action,  the  injury  must  be  necessarily  of  a  peimanent 
character,  and  that  a  presumed  intentioa  to  continue  the 
nuisance  was  not  suflSicient,  even  where  there  was  evidence 
that  the  premises  would  sell  for  less  if  the  nuisance  were  con- 
tinued. No  relief  could,  therefore,  be  given  in  respect  of 
the  nuisance  caused  by  the  defendants'  use  of  University 
Street.  As  to  the  obstruction  of  light  there  would  be  an  in- 
quiry as  to  damages.  The  defendants  must  pay  the  costs  of 
the  suit,  except  such  costs  as  related  to  the  claim  in  respect 
of  nuisance,  which  must  be  borne  by  the  plaintiff. 

Solicitors:    Messrs.  Fieldy  Hoscoe  &  Co,;  Messrs.  WUd^ 
Barber  &  Browne. 


See  Moak'B  Van  Sant.  PL,  321,  344, 
346,  352,  384,  404,  809. 

An  unauthorized  obstruction  or  use 
of  a  public  street  or  any  public  thor- 
oughfare not  merely  temporary  is  a 
nuisance  :  Da/ois  v.  Mayor,  14  N.  Y., 
506 ;  AdafM  v.  Beach,  6  HiU,  271 ; 
I£ay<n'  v.  Board,  81  How  Pr.,  385 ; 
WaUdT  V.  Caywood,  31  N.  Y.,  51,  ovev- 
TuhngPeckham  v.  Henderton,  27  Barb., 
207 ;  MUhau  v.  Sha/rp,  27  N.  Y.,  611 ; 
Enoa  V.  HamUton,  27  Wise.,  256; 
Mandhau9en  v.  Bond,  36  Wise,  29. 

And  any  person  sustaining  special 
damage  thereby  may  maintain  an  ac- 
tion therefor  or  to  abate  the  same  :  Da- 
ffU  V.  Mayor,  14  N.  Y.,  506  ;  Mayor  v. 
Boan-d,  etc.,  31  How.  Pr.,  385 ;  Mtlhau 
V.  Sharp,  27  N.  Y.,  611 ;  Enos  v.  Mam- 
tZtow,  27  Wisc.,256. 

See  Harmon  v.  Bitson,  37  Barb. ,  301 ; 
Fort  Plain,  etc.,  v.  Smith,  30  N.  Y., 
62  ;  Bhifer  v.  Cox,  21  Ohio  St.  R.,  248, 
256  ;  Baird  v.  WiUon,  22  Upper  Can- 
ada C.  P.,  491 ;  George  v.  North,  etc., 
50  Cal.,  589;  SchuUe  v.  Same,  Id., 
592  ;  Plcics  V.  HaU,  29  U.  C.  Q.  B., 
472  ;  Winterbotom  v.  Lord  Derby,  L.  K., 
2  Exch.,  316. 

A  municipal  corporation,  although  it 
has,  under  the  statute,  full  powers  con- 
ferred upon  it  of  opening,  making  or 
stopping  up  ro^ds,  streets  and  other 
communications,  is  not  at  liberty  to 
place  obstructions  thereon  whilst  re- 
tained as  roads  or  streets.  Where, 
therefore,  it  was  shown  that  the  corpo- 
ration of  the  town  of  Cornwall  was  con- 
structing a  hay  scales  on  the  corner  of 
the  principal  street  in  the  town,  which 
would  have  caused  a  special  injury  to 
the  plaintitf,  who  kept  a  store  at  such 


comer,  the  court  at  the  instance  of  the 
plaintiff,  restrained  the  construction  on 
the  ground  of  nuisance  :  Cline  t.  Corn- 
waU,  21  Grant's  (Upper  Can.)  Chy.,  129. 

A  railroad  company  has  no  right  by 
allowing  its  cars  unnecessarily  to  stand 
across  or  ifpon  a  public  street  to 
obstruct  it  and  is  liable  for  so  doing : 
Illinois,  etc.,  v.  Galena,  40  Illinois,  344; 
see  George  v.  Norths  etc.,  50  Cal.,  589. 

As  to  railroad  company  allowing  its 
servants  to  use  a  culvert  as  a  privy  : 
Hopkins  v.  WesUm.,  etc.,  50  Cal.,  191. 

Where  the  plaintiff  alleged  in  hia 
declaration  that  he  was  a  com  mer- 
chant, was  possessed  of  stores  adjacent 
to  a  public  thoroughfare  and  market 
place,  and  the  defendant  contriving  and 
unjustly  intending  to  injure  the  plain- 
tiff in  his  business  of  a  com  merchant, 
and  to  prevent  his  customers  from  carry- 
ing to  the  said  premises  and  stores,  to 
sell  and  dispose  of  their  corn  to  the 
plaintiff,  wrongfully  and  injuriously 
prevented  certain  parties  named,  under 
color  of  requiring  from  said  parties  the 
payment  of  some  alleged  or  pretended 
tolls  and  other  duties  not  legally  de- 
mandable  or  payable  from  sellers,  from 
disposing  of  their  com  to  the  plaintiff, 
and  stopped  and  detained  the  carts  and 
animals  laden  with  said  com  while 
proceeding  to  the  premises  and  stores 
of  the  plaintiff ;  and  thereby  obstructed 
and  hindered  the  plaintiff  from  carrying 
on  his  business,  the  complaint  was  held 
bad  on  demurrer :  Higyins  v.  O'JJon- 
iiell,  Irish  Law  Kep.,  4  Com.  Law,  91. 

This  is  an  elaborately  reasoned  ami 
instructive  case  citing  a  large  number 
of  cases.  It  went  upon  the  ground 
that  the  plaintiff  was  not  shown  to 
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have  had  anj  contract  with  his  alleged  Where  a  railway  companj  in  con- 
customers  for  their  grain.  That  the  structing  its  road  dug  across  a  high- 
defendant's  stopping  them  and  demand-  way,  so  one  could  not  travel  it  with  his 
ing  toll  merely  delayed  them  for  a  short  farm  produce,  prosecuting  the  work 
time  and  did  not  affect  their  right  to  with  proper  diligence  and  restoring  the 
sell  to  plaintiff  if  they  chose  ;  that  the  highway  as  soon  as  it  reasonably  could, 
damages,  if  any,  were  to  them  and  not  held  it  was  not  liable  for  such  obstruc- 
to  the  plaintiff.  The  court  said  the  tion :  Ward  v.  Or6<U  Western  RaUway, 
plaintiff  might  as  well  seek  to  recover  13  U.  C.  Q.  B.,  815. 
if  the  defendant  had  stopped  each  of  But  where  a  railway  company  dug 
them  asking  the  loan  of  nve  pounds  up  the  road  of  a  plank  road  company 
and  thus  delayed  them.  There  are,  without  within  a  reasonable  time  re- 
however,  many  cases  cited  where  the  storing  its  usefulness,  held  the  rail- 
plaintiff  was  allowed  to  recover  for  way  company  was  liable  for  such 
consequential  damages  bordering  very  negligence  :  atreetmUe,  etc,,  v.  Hamil- 
closely  upon  those  alleged  :  See  Qeorge  ton,  18  U.  C.  Q.  B.,  600. 
V.  Ifarth,  etc,,  50  Cal.,  589  ;  Shulte  v. 
JSame,  Id.,  592. 


[Law  Reports,  20  Equity  Cases,  25.] 
M.R.,  AprU  20,  1875. 

*RoBiNsoN  V.  Ashton.  [25 

[1873    R.     110.] 

Ashton  v.  Robinson. 

[1878    A.     90.] 
Partnersh^ — ProJUt — Capiial — Ataets — Hue  in  Value  of  MVl  and  fixed  Plant 

On  the  formation  of  a  partnership  it  was  agreed  that  the  business  should  be  carried 
on  at  a  mill  belonging  to  R.,  one  of  the  partners;  and  R.  was  credited  in  the  books 
of  the  partnership  with  the  value  of  the  mill.  From  time  to  time  sums  were  ex- 
pended in  making  additions  to  and  improvements  in  the  mill ;  and  in  the  yearly 
balance-sheets  the  mill  was  entered  at  the  original  value,  increased  by  the  amount  so 
expended,  but  less  a  certain  amount  for  depreciation;  and  the  partners  were  allowed 
interest  on  the  sums  from  time  to  time  standing  to  their  capital  accounts : 

IJdd,  that  in  the  absence  of  any  special  agreement  the  mill  was  an  asset  of  the 
partnership,  and  that  on  a  sale  of  the  business,  under  which  the  purchase-money  of 
the  mill  was  largely  in  excess  of  its  value  in  the  books,  the  difference  was  profit 
divisible  in  the  proportions  in  which  the  profits  of  the  business  were  divisible  at  the 
time  of  the  sa]e» 

These  were  two  suits  instituted  for  the  purpose  of  wind- 
ing up  the  aflfairs  of  a  partnership  which  formerly  subsisted 
between  John  Robinson  and  John  Ashton. 

In  1861,'  John  Robinson,  his  son  William  Hayne  Robin- 
son, and  John  Ashton,  entered  into  partnership  for  seven 
years  as  cotton  spinners.  The  terms  of  the  partnership 
were  not  reduced  to  writing. 

Previously  to  the  commencement  of  this  partnership  John 
Robinson  was  the  owner  (subject  to  a  mortgage  for  £10,000) 
of  a  cotton  mill  at  Oldham  and  fixed  plant  and  machinery ; 
13  Eno.  Rep.        '         74 
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and  it  was  agreed  that  tUe  partnership  business  should  be 
carried  on  at  this  mill.  A  valuation  of  the  miU  and  fixed 
plant  and  machinery  was  made,  and  the  value  thereof  (less 
the  mortgage  debt)  ascertained  to  be  £24,000;  and  this 
amount  was  entered  in  the  books  of  the  partnership  as  the 
capital  of  John  Robinson.  W.  H.  Robinson  brought  in  no 
capital ;  Ashton  brought  in  £2,500  cash  as  his  capital. 

John  Robinson  tooK  one-half  of  the  profits,  and  W.  H. 
26]  Robinson  *and  Ashton  each  one-fourth,  and  in  the  ac- 
counts any  undrawn  profits  were  carried  to  the  capital  ac- 
count of  the  partner  to  whom  they  belonged,  and  interest 
was  allowed  on  the  capital  standing  to  such  account. 

During  this  partnership  the  mul  was  enlarged  and  im- 
proved, and  other  lands  were  acquired  and  new  buildings 
erected  at  very  considerable  expense,  all  of  which  was  borne 
by  the  partnership  and  paid  out  of  the  proceeds  of  the 
business. 

This  partnership  came  to  an  end  on  the  31st  of  December, 
1867,  and  thereupon  a  second  partnership,  being  a  partner- 
ship at  will,  was  entered  into  by  J.  Robinson,  W.  H.  Rob- 
inson and  Ashton.  The  capital  appearing  to  the  credit  of 
each  partner  at  the  termination  of  the  first  partnership  be- 
came nis  capital  in  the  second  partnership,  and,  along  with 
the  undrawn  profits,  bore  interest  as  before.  The  profits 
were  divided  between  the  partners  equallj.  The  terms  of 
this  partnership  were  never  reduced  to  writing. 

The  second  partnership  continued  down  to  the  2d  of 
March,  1871,  when  W.  H.  Robinson  died,  having  by  his 
will  appointed  J.  Robinson  sole  executor,  and  made  him 
sole  devisee  and  legatee  of  his  real  and  personal  estate. 

Upon  the  death  of  W.  H.  Robinson  it  was  verbally  agreed 
between  J.  Robinson  and  Ashton  that  the  business  should 
be  carried  on  till  the  1st  of  January,  1872,  upon  the  tei-ms 
of  the  second  partnership,  J.  Robinson  taking  his  son's 
place  and  share  of  capital  and  profits,  and  that  from  the  1st 
of  January,  1872,  Robinson  and  Ashton  should  share  the 
profits  equally.  This  agreement  was  carried  into  effect,  and 
the  sums  standing  to  the  credit  of  J.  Robinson  and  Ashton 
respectively  on  the  1st  of  January,  1872,  were  carried  to 
their  capital  accounts  in  the  third  partnership,  and,  along 
with  any  undrawn  profits,  bore  interest  as  before.  Tlie 
terms  of  this  partnersnip  were  never  reduced  to  writing. 

Throughout  the  three  partnerships  Robinson's  capital  was 
much  larger  than  Ash  ton's. 

In  187B  the  mill,  plant  and  machinery,  and  the  goodwill 
of  the  business,  were  sold  by  Robinson  and  Ashton  to  a 
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limited  companjr.  By  the  terms  of  the  agreement  for  sale 
(in  which  Robinson  and  Ashton  were  both  described  as 
vendors),  separate  prices  were  fixed  *for  the  mill  and  [27 
fixed  plant,  and  for  the  movable  plant  and  goodwill,  viz., 
£57,052  for  the  former,  and  £48,744  125.  for  the  latter. 

The  main  question  in  the  suits  (which  now  came  on  to  be 
heard  toother)  was,  whether  Ashton  was  entitled  to  one- 
half  of  the  profit  which  had  arisen  from  the  sale  of  the  mill 
and  fixed  plant. 

Throughout  the  three  partnerships  the  mill  and  fixed 
plant  were  entered  in  the  books  at  the  original  value  of 
£24,000,  increased  from  time  to  time  by  the  sums  expended 
in  repairs  and  improvements,  but  less  a  certain  sum  each 
year  in  respect  of  depreciation.  No  valuation  of  the  prop- 
erty was  made  between  1861  and  the  sale,  and  under  the 
date  the  1st  of  January,  1872,  the  mill  and  fixed  plant  were 
entered  in  the  books  of  the  third  partnership  at  the  value 
arrived  at  in  manner  just  mentioned,  which  was  much  less 
than  the  .selling  price. 

Mr.  Cotton,  Q.C.,  Mr.  Marten,  Q.C.,  and  Mr.  W.  F.  Rob- 
inson, for  J.  Robinson  :  We  submit  that  Ashton  was  only 
entitled  to  share  in  the  working  profits  made  while  the 
partnership  was  a  going  concern,  and  that  he  had  no  in- 
terest in  the  mill  and  fixed  plant,  which  could  not  be  sold 
without  winding  up  the  business.  The  sum  of  £24,000  en- 
tered in  the  books  as  Robinson's  original  capital  was  fixed 
upon  in  order  to  determine  what  rent  should  be  paid  by  the 
partnership  for  the  mill  and  fixed  plant,  which  were  never 
intended  to  become  partnership  property ;  and  the  rent  so 
fixed  was  paid  by  the  allowance  of  interest  to  Robinson  in 
the  partnership  books.  At  the  death  of  W.  H.  Robinson, 
in  1871,  the  vame  of  the  mill  and  fixed  plant  had  materially 
increased,  and,  as  representing  his  son,  J.  Robinson  would 
have  been  entitled  to  one-third  share  of  such  increased  value 
if  Ashton' s  contention  be  correct ;  but  no  fresh  valuation  of 
the  property  was  made,  and  consequently  that  share  will  be 
lost  to  J.  Robinson  if  Ashton  succeeds.  In  the  absence  of 
wTiting  that  is  a  strong  circumstance  to  show  the  intention 
of  the  parties  ;  and  our  contention  is  supported  by  the  cir- 
cumstance that  when  the  property  came  to  be  sold,  separ-ate 
prices  were  put  on  the  mill  ana  fixed  plants  and  on  the 
movable  plant  and  goodwill. 

*Mr.  Fry,  Q.C.,  and  Mr.  Hemming,  for  Ashton,  were  [28 
not  called  upon. 

Mr.   W,  B,  Heath,  for  third  parties. 

Siu  G.  Jp:ssel,  M.R.,  said  that  in  the  absence  of  special 
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agreement  the  rise  or  fall  in  value  of  fixed  plant  or  real 
estate  belonging  to  a  partnership  was  as  much  profit  or  loss 
of  the  partnership  as  anything  else.  If  a  man  said  "  I  bring 
in  no  money  capital — I  have  not  got  money,  but  here  is  a 
mill  and  machinery  worth  £20,000  which  I  bring  in,"  and 
he  was  credited  in  the  books  with  £20,000 — then  the  mill 
and  machinery  became  partnership  property  just  as  much 
as  if  the  partner  had  brought  in  money,  and  the  partnership 
had  with  that  monev  bought  the  mill  and  machinery.  It 
was  suggested  that  tne  mill  and  machinery  were  Robinson's, 
and  that  the  partnership  had  only  paid  rent  for  them  ;  but 
tenants  did  not  generally  lay  out  money  on  their  landlord's 
property,  especially  under  circumstances  such  as  those  of 
the  present  case.  There  must  be  a  declaration  that  Ashton 
was  entitled  to  one-half  of  the  proceeds  of  sale  after  pay- 
ment thereout  of  the  debts  of  the  partnership  and  the  capi- 
tal appearing  by  the  books  to  be  due  to  each  partner. 

Solicitors :  Messrs.  Gregory^  RowcUffes  &  BawU,  agents 
for  Messrs.  Ascroft  &  Sons^  Oldham ;  Messrs. .  Chester ^ 
JJrquhart&  Co.^  agents  for  Mr.  John  Ponsonhy^  Oldham; 
Messrs.  Phelps  &  Sidgwick. 


[Law  Reports,  20  Equity  Oases,  29.] 
M.R.,  April  24,  1875. 
29]  *MlDDLETON  V.    POLLOCK. 

[1873    M.     204.] 

Ex  parte  Nugee. 

EquitaJUe  Setroff^Dthti  "En  autre  Droit  "—D^ts  due  to  and  from  Executor  and  Es- 
siduart/  Legatee — Assignment  after  Decree, 

N.  and  C.  were  executors  of  a  will  and  trustees  of  the  residuary  real  and  personal 
estate  of  a  testator  who  died  in  1859.  N.  and  F.  were  tenante  for  life  of  the  residuary 
estate  in  equal  shares.  In  January,  1878,  C.  was  residing  abroad,  and  N.,  being  about 
also  to  go  abroad,  gave  to  P.  (the  solicitor  of  the  executors  and  trustees^  an  authority 
on  behidf  of  both  trustees  to  receive  the  rents  of  the  real  estate  ana  pay  the  out- 
goings. Under  this  authority  P.  received  the  rents ;  and  at  his  death  a  considerable 
sum  was  due  from  him  in  respect  thereof. 

P.*8  estate  proved  insolvent,  and  the  usual  creditor's  decree  was  made  for  adminis- 
tration. Subsequently  to  the  decree  F.  assigned  to  N.  all  F.'s  interest  in  the  sum  due 
from  P. 

N.  Was  indebted  to  A.  and  B.  as  trustees  for  P.  in  a  sum  the  repayment  of  which  was 
secured  by  a  mortgage  of  real  estate  belonging  to  N. :  and  this  sum  was  paid  into 
court  in  the  suit  to  a  separate  account,  under  an  order  made  without  prejudice  to 
any  question  as  to  set-oflF.  K  afterwards  presented  a  petition  claiming  to  be  entitled 
to  set  off  the  debt  due  from  P.  against  the  mortp^age  debt,  and  seeking  to  have  the 
amount  of  the  debt  due  from  P.  paid  out  of  the  fund  standing  to  the  separate  account: 

Held,  that  as  regards  F.'s  interest  there  could  be  no  set-on,  inasmuch  as  it  was  not 
assigned  to  N.  until  after  the  decree: 
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Held^  also,  that  the  debt  due  from  P.  being  either  doe  to  both  trustees  and  execu- 
tors, or  if  due  to  N.  alone,  due  to  him  in  his  character  of  trustee  and  executor, 
could  not  be  set  off  a^inst  a  debt  due  from  him  individually. 

Dicta  in  Cochrane  v.  Oreen  (*)  disapproved  of. 

Under  the  will  and  codicils  of  Mr.  Francis  James  Nugee 
(who  died  in  1859),  the  Rev.  George  Nugee  and  Mr.  Thomas 
Palmer  Chapman  were  trustees  of  the  testator's  residuary 
real  and  personal  estate,*  which  was  very  large,  and  pro- 
duced an  income  of  about  £4,700 ;  and  they  were  also  the 
executors  of  the  testator.  The  Rev.  George  Nugee  and 
Mrs.  Field  were  entitled  to  the  income  of  the  estate  in  equal 
moieties ;  and  Mrs.  Field  was  entitled  to  her  share  for  her 
separate  use. 

In  the  beginning  of  1873  Mr.  Chapman  was  abroad,  and 
Mr.  *George  Nugee  was  about  to  go  abroad.  Under  [30 
these  circumstances,  on  the  15th  of  January,  1873,  Mr.  Q. 
Nugee  wrote  to  Mr.  A.  A.  Pollock  (who  was  the  solicitor  of 
the  trustees)  a  letter  in  the  following  terms : 

''As  my  co-executor,  Mr.  Chapman,  is  now  abroad,  and 
cannot  sign  the  estate's  checks,  I  think  it  would  be  well 
for  you,  pending  his  return  or  the  appointment  of  a  new 
trustee,  to  meet  the  wants  of  the  estate,  the  division  of  in- 
come, &c.,  with  your  checks,  so  applying  the  moneys  of 
the  estate  as  they  accrue  from  the  rents,  &c.  I  hereby  give 
you  my  authoritv  so  to  act  on  our  behalf." 

Under  this  authority  Mr.  Pollock  tecfeived  all  income  and 
paid  all  outgoings  in  respect  of  the  real  estate  from  the  15th 
of  January,  1873,  until  his  death  on  the  10th  of  August, 
1873 ;  and  he  from  time  to  time  made  payments  of  the 
surplus  income  to  Mr.  G.  Nugee  and  Mrs.  Field.  At  the 
time  of  Pollock's  death  £2,111  15^.  6^.  was  due  from  him  in 
respect  of  surplus  income  received  by  him  but  not  paid  over 
to  the  parties  entitled. 

Mr.  Pollock's  estate  proved  insolvent,  and  the  present  suit 
was  instituted  on  behalf  of  all  his  creditors  for  administra- 
tion. On  the  17th  of  September,  1873,  the  usual  administra- 
tion decree  was  made. 

Mr.  G.  Nugee  was  at  the  death  of  A.  A.  Pollock  indebted 
to  Messrs.  Evans  and  Charles  Pollock  in  two  sums,  which 
with  subsequent  interest  amounted  to  £4,931  16^.  10^.,  and 
the  repayment  of  which  was  secured  by  a  mortgage  and 
deed  of  further  charge.  Messrs.  Evans  and  Charles  Pollock 
were  trustees  of  the  debt  and  securities  for  A.  A.  Pollock, 
who  had  advanced  the  money,  the  repayment  6i  which  was 
so  secured.  Under  an  order  made  in  this  suit  on  the  31  st 
of  July,  1874,  without  prejudice  to  Mr.  Nugee' s  right  to 

(»)  9  C.  B.  (N.S.),  448;  30  L.  J.  (C.P.),  9^. 
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raise  any  question  of  sef-off,  Mr.  G.  Nugee  paid  the  sum  of 
£4,931  165.  into  court  to  a  semrate  account. 

On  the  24th  of  July,  1874,  Mrs.  Field  for  valuable  consid- 
eration, assigned  to  Mr.  G.  Nugee  all  her  interest  in  the  said 
sum  of  £2,111  Ws.  6d.  due  from  Pollock's  estate. 

Mr.  G.  Nugee  now  presented  a  petition  claiming  to  be  en- 
titled to  set  off  the  said  sum  of  £2,111 15^.  6d.  due  from 
Pollock,  together  with  interest  thereon  from  the  death  of 
31]  Pollock,  against  the  debt  *of  £4,931 16s,  due  by  Mr.  G. 
Nugee,  and  praying  that  the  said  sum  of  £2,111  15^.  6d. 
with  interest,  might  be  paid  to  him  out  of  the  fund  standing 
to  the  separate  account. 

Mr.  Nugee  and  his  co-trustee  made  an  affidavit  stating  that 
as  trust<3es  they  had  not,  nor  had  either  of  them,  any  claim 
or  interest  to  or  in  the  said  sum  of  £2,111  16^.  6d.  or  the 
interest  thereon  ;  and  that  the  said  sum  belonged  to  Mr.  G. 
Nugee  and  to  Mrs.  Field  and  her  assigns  absolutely. 

Mr.  Chitty^  Q.C.,  and  Mr.  i>ic^,  for  the  petitioner:  Tlie 
law  on  the  subject  of  set-off  is  laid  down  in  Story's  Equity 
Jurisprudence  (*)  as  follows:  "Where  there  are  cross  de- 
mands between  the  parties  of  such  a  nature  that  if  both  were 
recoverable  at  law  they  would  be  the  subject  of  a  set-off, 
then  and  in  such  a  case,  if  either  of  the  demands  be  a  matter 
of  equitable  jurisdiction,  the  set-off  will  be  enforced  in 
equity.  As,  for  example,  if  a  legal  debt  is  due  to  the  de- 
fendant by  the  plaintiff,  and  the  plaintiff  is  the  assignee  of 
a  legal  debt  due  to  a  third  person  from  the  plaintiff,  which 
has  been  duly  assigned  to  himself,  a  court  of  equity  will  set 
off  the  one  against  the  other,  if  both  debts  could  properly 
be  the  subject  of  a  set-off  at  law."  The  present  case  clearly 
falls  within  the  law  as  thus  laid  down. 

[The  Master  of  the  Rolls  :  Mrs.  Field  did  not  assign 
her  interest  in  the  debt  until  after  the  decree,  and  conse- 
quently the  claim  must  fail  to  the  extent  of  that  interest.] 

At  all  events,  it  is  good  to  thjB  extent  to  which  the  debt 
was  due  at  Pollock's  death  to  Mr.  Nugee  in  his  own  right. 
The  proposition  in  Story  is  borne  out  oy  Clark  v.  Corf{') ; 
Jones  V.  Mossop  (') ;  Cochrane  v.  Oreen  (*) ;  Bailey  v. 
Finch  (*).  It  has  been  held  at  law  that  a  defendant  might 
set  off  a  debt  due  to  him  from  the  cestui  que  trust  of  the 
plaintiff  :  Bottomley  v.  Brooke  (*)  but  perhaps  the  decision 
cannot  now  be  relied  on :  Tucker  v.  Tucker  O ;  Isberg  v. 
Bowden  (*).  -  In  all  cases  of  set-off  the  equitable  title  is 

(»)  PL,  1436  a.  (»)  Law  Rep.,  7  Q.  B.,  84. 

(«)  Cr.  A  Ph.,  164.  (•)  Cited  1  T.  R.,  621. 

(^)  8  Hare,  668.  C)  4  B.  &  Ad.,  746. 

(•»)  9  C.  B.  (N.S.),  448 ,'  30  L.  J.  (C.P.).  97.  («)  8  Ex.,  862. 
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*looked  at;  here  the  petitioner's  title  is  clearly  estab-  [32 
lished,  the  trustees  having  disclaimed  all  interest ;  and 
effect  ought  to  be  given  to  the  set-off  so  as  to  avoid  circuity  of 
action.  In  Freeman  v.  Lomas  (')  a  claim  of  set-off  by  an 
executor  and  residuary  legatee  against  the  administrator  of 
a  deceased  legatee  of  whom  he  was  creditor  was  disallowed  ; 
but  there  the  creditors  were  not  parties  to  the  proceedings, 
and  could  not  have  been  bound :  whereas  this  is  a  creditor's 
suit.     Bousjield  v.  Lawford  (")  also  supports  our  case. 

[They  also  cited  Montague  on  Set-on  (*) ;  Evans'  Pothier 
on  Obligations  (*).] 

Mr.  Fry,  Q.C.,  and  Mr.  Roraer^  for  the  plaintiffs;  The 
cases  of  Whyte  v.  O'Brien  (')  and  Rawson  v.  Samuel  {*)  are 
conclusive  against  this  claim  ;  and  there  is  not  the  slightest 
authority  in  favor  of  it  except  the  dicta  of  Erie,  C.  J.,  and 
Williams,  J.,  in  Cochrane  v.  Green  Q,  and  these  were 
founded  on  a  misconception  of  Clark  v.  uort  (*). 

Mr.  W.  Barber^  for  the  defendant. 

Mr.  Chitty,  in  reply. 

Sir  G.  Jessel,  M.  R.  :  In  my  opinion  this  petition  fails. 
The  case  made  by  the  petitioner  is  a  very  singular  one.  The 
petitioner  is  one  of  two  trustees  of  the  will  of  a  testator  who 
died  a  great  many  years  ago.  The  accounts  of  the  estate  have 
never  been  taken  in  the  sense  of  being  taken  under  the  direc- 
tion of  a  court  of  equity.  Under  the  will  the  petitioner  and  a 
Mrs.  Field  were  tenants  for  life  of  the  residue.  The  peti  tioner 
and  a  gentleman  of  the  name  of  Chapman  were  trustees  of 
the  residue,  which  consisted  both  of  real  and  personal  estate. 
The  trustees  of  the  will  employed  Mr.  Pollock  as  their  so- 
licitor to  manage  the  trust  matters;  he  was  the  solicitor 
*of  the  trust.  One  of  the  trustees  went  abroad  ;  the  other  [33 
was  going  abroad  ;  and  being  about  to  go  abi-oad  he  wrote  to 
the  solicitor  a  letter  in  these  terms :  [His  honor  read  it.] 
Under  that  authority  Mr.  Pollock  received  the  rents  of  the 
real  estate,  and  after  making  some  deductions  he  seems  to 
have  divided  the  residue  between  the  two  tenants  for  life. 

The  first  qiiestion  I  have  to  decide  is,  what  was  the  posi- 
tion of  Mr.  Pollock  as  regards  Mr.  Nugee?  I  think  that 
Mr.  Pollock  accepted  the  appointment  from  Mr.  Nugee  on 
behalf  of  both  trustees ;  for  though  he  only  got  the  authority 
of  one,  the  authority  was  to  act  ''on  our  behalf;"  and  I 
dare  say  Mr.  Nugee  had  the  assent  of  his  co-trustee  ;  but 

(')  9  Hare,  109.  (»)  1  S.  A  S.,  651. 

C)  1  D.  J.  A  S.,  459,  (•)  Cr.  A  Ph.,  161. 

(»)  Page  27.  C)  9  C.  B.  (N.S.),  448 ;  30  L.  J.(C.P.).  97. 

O  Vol  ii ,  p.  114.  («)  Or.  A  Ph.,  .154. 
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whether  he  received  the  rents  on  behalf  of  both  trustees,  or 
whether  he  received  them  as  agent  of  Mr.  Nugee  only,  know- 
ing he  was  one  of  two  trustees,  does  not  appear  to  me  very 
material.  However  you  treat  the  demand  of  Mr.  Nugee,  it 
is  the  demand  of  a  trustee  and  executor  against  the  solicitor 
of  the  trustees  and  executors,  and  it  is  not  a  demand  of  Mr. 
Nugee  in  his  own  right,  as  being  beneficial  owner  of  half  the 
residue  of  the  income  after  paying  the  expenses,  whatever 
they  may  be.  Besides  this,  on  the  face  of  the  letter  Mr. 
Nugee  is  executor ;  and  it  is  not  merely,  therefore,  the  case 
of  a  trustee's  demand,  but  the  case  of  an  executor's  demand. 
Whether,  therefore,  you  treat  it  as  the  demand  of  an  execu- 
tor and  trustee,  or  wliether  you  treat  it  as  the  demand  of  a 
trustee,  it  is  not  the  demand  of  a  beneficial  owner.  But  it  is 
a  demand  in  another  right  than  as  beneficial  owner.  In  fact, 
however,  the  total  sum  received  by  Mr.  Pollock  was  un- 
doubtedly divisible,  after  deducting  some  costs,  between  the 
two  tenants  for  life,  of  whom  Mr.  Nugee  was  one.  Now,  it 
appears  that  Mr.  Nuffee  had  real  estate,  which  he  had 
mortgaged  to.  two  gentlemen,  who  were,  in  fact,  it  is  stated, 
trustees  for  Mr  Pollock.  That  being  so,  in  equity  Mr. 
Pollock,  the  solicitor,  was  owner  of  the  mortgage  debt 
which  at  law  was  due  in  the  usual  way  from  Mr.  Nugee, 
and  was  secured  by  the  mortgage  of  his  estate  ;  so  that  this 
is  not  quite  the  simple  case  of  an  unsecured  creditor.  After 
the  decree  was  made  in  this  suit,  Mrs.  Field  assigned  her 
share  of  the  property,  that  is  of  the  demand,  to  the  peti- 
tioner. Now,  after  the  decree  in  the  suit^  you  could  not 
alter  the  rights  of  the  parties  ;  and  the  claim  has  been  lim- 
34]  ited  to  the  moiety  to  which  it  *was  alleged  Nugee  was 
beneficially  entitled.  The  first  question  is,  assuming  that 
the  mortgage  debt  was  a  debt  due  to  Pollock,  could  such  a 
demand  as  mat  of  the  petitioner  be  set  off  against  it  ?  Upon 
that  it  does  appear  to  me  the  authorities  in  equity  are  con- 
clusive. It  is  only  necessary  to  refer  to  two.  One  is  Bishop 
V.  Church(^\  in  which  a  motion  was  made  for  an  injunction 
by  the  plaintiff,  who  was  the  residuary  legatee  and  surviving 
executrix  of  her  husband,  to  whom  C.  and  O.  had  given  a 
joint  bond.  C.  died,  and  the  plaintiff  was  indebted  on  her 
own  private  account  to  O.,  who  was  a  bankrupt.  The  bill 
was  brought  against  his  assignees  for  an  injunction,  and  to 
set  off  what  was  become  due  to  her  as  executrix  against  the 
debt  due  from  herself  to  the  bankrupt.  The  judgment  is 
reported  as  follows:  "The  Lord  Chancellor  denied  the 
injunction,  and,  as  to  the  set-off,  said  that  it  was  admitted 

(1)  8  Atk.,  691. 
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this  could  not  be  done  at  law,  nor  did  he  know  of  any  like 
instance  here ;  the  debts  are  due  in  different  rights ;  the  act 
of  Parliament  of  2  Greo.  2,  c.  22,  s.  13,  does  not  comprehend 
this  case,  nor  is  it  within  6  Geo.  2,  for  preventing  tne  com- 
mitting of  frauds  by  bankrupts,  for  here  was  no  mutual 
credit  between  the  parties  ....  If  this  court  was  to  go  into 
inquiries  of  this  sort,  an  account  must  be  taken  of  the  testa- 
tor s  whole  estate  till  it  was  seen  if  there  was  a  surplus  so 
as  thereout  to  make  a  set-oflf."  As  I  understand  it,  that 
means  this:  it  will  not  do  for  the  plaintiff  to  say,  "lam 
residuary  legatee,  and  entitled  to  this  money."  You  can- 
not ascertain  that  without  taking  the  account,  and  for  the 
mere  purpose  of  set-off  the  court  will  not  take  the  account. 
The  other  case  is  Freeman  v.  LoToas  (*),  before  Lord  Justice 
Turner,  when  Vice-Chancellor.  After  referring  to  the  Ro- 
man law,  he  8ays(") :  "The  rule  then  being  tnus  deduced 
from  the  Roman  law,  it  is  to  be  seen  how  it  has  been  dealt 
with  by  our  courts,  and  1  believe  that  upon  examining  the 
authorities,  it  will  be  found  that,  except  under  special  cir- 
cumstances, courts  of  equity  have  never  allowed  cross  de- 
mands existing  in  different  rights  to  be  set  the  one  against 
the  other.  The  cases  on  this  point  cited  on  the  part  of  the 
plaintiffs,  to  which  may  be  added  ChapTnan  v.  Derby  i^\ 
are  distinct  authorities  against  the  right,  in  an  ordinary 
case,  to  apply  one  of  such  *demands  in  satisfaction  of  [35 
the  other  ;  but  it  is  not  to  be  denied,  on  tl^e  other  hand, 
that  agreement,  express  or  implied,  may  confer  such  a 
ri^ht."  That  is  the  exception  ;  and  he  goes  on  to  say  that 
slight  evidence  of 'the  agreement  will  do.  There  is  no  agree- 
ment alleged  or  pretended  in  this  case.  Then  he  says : 
"This  being  the  position  of  the  general  question  as  it  stands 
upon  the  authorities,  it  is  hardly  necessary  to  consider  the 
reasons  on  which  the  rule  of  the  court  is  founded.  It  is 
sufficient  to  refer  to  the  judgment  in  Jones  v.  Mossop  (*)  as 
explaining  the  principle  of  the  rule,  and  to  the  judgment  in 
Bishop  V.  Church  (*)  as  pointing  out  the  inconveniences  to 
which  a  contrary  rule  would  lead.  It  may  be  said  that  in 
the  present  case  the  admission  of  assets  removes  many  of 
those  inconveniences."  That  was  an  admission  by  the  ad- 
ministrator ;  it  was  the  case  of  a  husband  who  was  the  ad- 
ministrator to  his  wife,  and  he  admitted  that  there  were  no 
debts,  and  therefore  it  was  his  own  property.  "But 
surely,"  he  continues,  "the  right  cannot  depend  upon  the 

(«)  9  Hare.  109.  (*)  S  Hare,  668. 

(«)  9  Hare,  113.  (»)  8  Atk,  691. 

(»)  2  Vern.,  117. 

13  ExG.  Rep.  75 
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amount  of  the  assets.  If  the  right  exists  where  the  assets 
are  fully  suffibient,  must  it  not  exist  to  the  extent  to  which 
they  are  sufficient?  The  inconvenience,  too,  of  mixing  the 
demands  is  hardly  less  whether  the  assets  be  sufficient  or 
not ;  for  if  the  account  should  afterwards  be  taken  with  the 
residuary  legatee,  the  court  would  be  driven  to  the  ascer- 
tainment of  the  debt  due  to  the  executor  from  the  legatee ; 
and  although  in  this  particular  case  the  executor  may  be 
himself  the  residuary  legatee,  I  cannot  see  how  the  right 
can  be  made  to  depend  upon  that  fact.  The  same  state  of 
circumstances  existed  in  Medlicott  v.  'Bowes  T),  where  Jane 
Bowes  was  (as  I  have  ascertained  from  tne  Registrar's 
book)  the  executrix  and  residuary  legatee  of  Dr.  Bowes, 
but  the  court  nevertheless  refused  the  set-oflf,  and  acted 
upon  the  broad  general  rule  that  there  was  no  right  of 
set-oflf  at  law  and  no  right  in  equity  before  the  introduction 
of  set-off  at  law."  The  result  is  that  this  being  a  demand 
en  autre  droits  there  is  no  sufficient  ground  for  the  claim 
now  made  in  respect  of  it. 

There  is  another  objection  as  to  which  I  think  it  right  to 
say  a  word  or  two.  the  petitioner  relied  on  a  decision  of  the 
Court  of  Common  Pleas,  in  which  it  was  supposed,  certainly 
36]  by  Mr.  Justice  *  Williams,  and  probably  by  Lord  Chief 
Justice  Erie,  that  the  established  rule  of  equity  with  refer- 
ence to  set-off  is  to  look  upon  the  beneficial  owner  as  the 
real  owner,  an^  by  injunction  compel  other  courts  to  recog- 
nize his  rights  and  to  disregard  the  legal  title  of  the  trustee. 
They  appear  to  have  grounded  their  decision  on  Clark 
V.  Cort{^)y  which  the  Lord  Chief  Justice 'says  seems  to  be 
distinct  authority  that  a  court  of  equity  will  allow  the  defen- 
dant, where  the  debt  is  due  toa  trustee  for  him  by  the  plain- 
tiff, to  have  all  the  benefit  of  a  legal  owner ;  in  other  words, 
the  court  of  equity  will  allow  a  set-off.  If  I  may  say  so, 
with  great  respect  to  those  learned  judges,  that  is  all  right, 
with  one  addition,  which  is,  that  it  must  have  been  a  case 
in  which  there  was  equitable  jurisdiction.  The  mere  fact  of 
the  cross  demand  existing  would  not  itself  give  equitable 

1'urisdiction,  nor  the  mere  fact  that  one  of  the  demands  was 
leld  by  a  trustee  ;  that  is  to  say,  that  one  of  the  demands, 
though  still  a  legal  demand,  was,  as  regards  beneficial  own- 
ership, the  property  of  the  person  who  was  liable  to  the 
other  demand.  I  never  heard  of  a  bill  to  enforce  such  a 
set-off,  although  there  was  a  time  when  every  possible  de- 
vice was  resorted  to  in  order  to  obtain  an  injunction  to  re- 
strain an  action  at  law.     In  Clark  v.  Cort^  and  in  the  next 

(0  1  Vea,  Sen.,  207.  (•)  Cr.  A  Ph.,  154. 
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succeeding  case  of  Rawson  v.  Samuel  Q\  Lord  Cottenham 
does  state  the  case  exactly  as  I  have  mentioned  it.  He 
says  (') :  "  The  case,  then,  is  not  that  of  a  mer^  assignee  of 
a  legal  debt  coming  into  equity  to  have  the  benefit  of  a 
setoff  which  he  could  not  have  at  law.  It  is  therefore  not 
necessary  to  decide  what  the  court  would  do  in  such  a  case, 
though  the  decision  in  Williams  v.  DaviesC)  goes  much 
further  than  such  a  case  would  require."  Then  he  goes 
on(*) :  "As  equity  recognizes  the  assignee  of  a  debt  as  the 
creditor,  and  as  these  demands,  if  both  were  recoverable  at 
law^  would  be  the  subject  of  set-oflf-  so  if  equity  has  juris- 
diction of  the  subject-matter  it  will  enforce  the  set-off;" 
not  that  it  will  enforce  the  set-off  without  any  special  juris- 
diction. He  would  have  said,  so  equity  will  enforce  the 
set-off,  if  that  were  the  doctrine  ;  but  he  says,  so  if  equity 
has  jurisdiction  of  the  subj^t-matter,  which  is  the  condition 

Precedent.  It  *seems  to  me  that  that  was  not  noticed  [37 
y  the  learned  judges  in  the  Court  of  Common  Pleas. 
When  you  come  to  &awson  v.  Samuel^  I  think  he  puts  that 
very  plainly.  He  says (*) :  "We  speak  familiarly  of  equi- 
table set-off  as  distinguished  from  the  set-off  at  law,  but  it 
will  be  found  that  this  equitable  set-off  exists  in  cases  where 
the  party  seeking  the  benefit  of  it  can  show  some  equitable 

f  round  for  being  protected  against  his  adversaries'  demand." 
hen  he  goes  on(") :  "Several  cases  were  cited  in  support 
of  the  injunction,  but  in  every  one  of  them,  except  Williairis 
V.  Daties^^ — which  he  disapproved  of — "it  will  be  found 
that  the  equity  of  the  bill  impeached  the  title  to  the  legal 
demand."  Therefore  I  am  not  able  to  assent  to  the  doctrine 
laid  down  by  the  Court  of  Common  Pleas ;  and  if  it  had 
been  necessary — which  it  is  not — in  this  case  to  decide,  upon 
that  ground,  I  should  have  thought  I  was  following  the 
decision  of  Lord  Cottenham  in  deciding  exactly  the  other 
way.  This  being  so,  I  must  dismiss  the  petition  with  costs. 
Solicitors:  ^Q^sv^.Chauntrell^  Pollock  &  Mason:  Messrs. 
Farrer^  Ouvry  &  Co.;  Messrs.  Bidsdale^  Craddock  &  Rids- 
dale, 

(')  Cp.  &  Ph.,  161.  (*)  Cr.  &  Ph.,  160. 

(»)  Or.  (&  Ph.,  169.  (»)  Cp.  A  Ph.,  178. 

(»)  2  Sim.,  461.  (•)  Cr.  <fc  Ph.,  179. 
■ 

Where  a  testator  authorized  his  ex-  Austey^  1  De  Qex,  MacNaghten  &  Gor- 

ecntors  to  sell  real  estate  if  necessary  don,  635,  16  Jur.,  676. 

to  pay  debts,  a  bona  fide  purchaser  for  V^here  one  in  good  faith  lent  money 

value  is  not  bound  to  inquire  whether  to  an  executor  for  the  uses  of  the  estate 

there  be  debts  which  authorize  the  exec-  upon  the  security  of  a  portion  of  the 

utors  to  sell :    Burke  v.  Battle,  17  Up.  assets,  a  court  of  equity  will  not  decree 

Canada  Com.   PI.,  478 ;    StrughiU  v.  a  return  of  such  assets  until  payment 
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of  the  amoant  loaned  :  Ehoart  v.  Qor- 
don,  13  Grant's  (U.C.)  Chj.,  40. ' 

Where  A.  and  B. ,  executors  and  trus- 
tees under  a  will,  with  power  to  sell, 
sold  and  took  a  mortgage  to  secure  the 
purchase-money,  they  being  in  the  re- 
cital named  as  executors,  B.,  without 
the  knowledge  or  consent  of  A.,  as- 
signed the  mortgage  and  appropriated 
the  consideration  money  to  his  own 
use.  Held  that  no  estate  passed  under 
the  assignment  except  so  far  as  the 
trust  estate  might  be  found  debtor  to 
B. ;  and  also  that  as  between  the  con- 
tending equities  of  the  trust  estate  and 
the  assignee  the  maxim  qui  prior  est  in 
temp&re,  potior  est  tVijwre,' would  apply 
in  favor  of  the  trust  estate  :  Sender- 
son  v.  Woods,  9  Grant's  (U.C.)  Chy.,  539. 

A  widow  was  given  a  life  estate  in 
certain  stocks  which  the  executor  by- 
mistake  transferred  to  her  absolutely, 
and  the  surrogate  allowed  his  account. 
The  stock  was  transferred  to  her  name 
on  the  books  of  the  company.  One  of 
her  creditors  caused  it  to  be  levied  upon 
and  sold,  after  which  it  was  transferred 
on  the  books  of  the  company  to  the 
purchaser  who  in  turn  sold  and  trans- 
ferred it  to  a  bona  fide  purchaser.  On 
a  bill  in  equity  by  a  party  entitled  to 
the  stock  after  the  widow's  death,  held 
the  purchaser  obtained  a  good  title. 
That  the  remedy  of  the  remainderman 
was  against  the  executor  :  Keeney  v. 
Oklbe,  etc.,  89  Conn.,  145. 

A  purchaser  of  trust  funds  in  good 
faith  from  the  trustee  acquires  a  good 
title  thereto :  Jones  v.  Clark,  26  Gratt. 
(Va.),  642;  McMartrie  v.  Penn.,  etc,, 
9  Phil.  Rep.,  529. 

Otherwise  had  the  purchaser  known 
or  had  notice  of  facts  sufficient  to  in- 
form him  the  executor  had  no  right 
to  transfer  the  assets  and  was  im- 
properly doing  so:  6  Eng.  Rep.,  168 
note ;  Secard  v.  Coztello,  17  Grant's 
(U.C.)  Chy.,  328  ;  Ryckman  v.  Canada, 
etc.,  17  Grant's  (U.C )  Chy.»  550  ;  Cook 
V.  IkMis,  18  Wall.,  382  ;  Cooke  v.  Mi- 
liar, 25  Gratt.  (Va.),  246;  ProtUr  v. 
Weissiger,  10  Bush  (Ky.),  118  ;  ArmU- 
age  v.  Snowden,  41  Maryland,  119  ; 
Zuv(^r  V.  Lyons,  40  Iowa,  610 ;  Steele 
v.  Clark,  77  Ills.,  471. 

If  a  purchaser  inalafide  transfer  to  a 
honafide  purchaser  the  latter  acquires 

f:<x)d  title :  Campbell  v.  Benjamin,  69 
lis.,  245. 


But  if  one  to  whom  a  guardian  tran.v 
fers  trust  property,  re-transfer  it  to 
him  as  guardian,  his  liability  ceases : 
ArtnUage  v.  Snowden,  41  Maryland, 
119. 

A  purchaser  from  one  of  two  trustees 
may  be  liable  where  both  were  re- 
quired by  law  to  join  in  the  sale  :  Me- 
Murtrie  v.  Penn.,  t,U.,  9  Phil.  Rep., 
529  ;  H&rteUY.  Bogart,  9  Paige,  57. 

So  a  purchaser  from  a  trustee  who 
has  no  power  of  sale  or  a  corporation 
permitting  transfer  of  stock :  Mag- 
wood  V.  Railroad,  etc.,  6  South  Carolina 
Rep.,  879. 

To  a  declaration  for  breaking  and  en- 
tering the  plaintiff's  close  and  pulling 
down  a  waU,  the  defendant  pleaded 
that  B.  was  seized  in  fee  of  the  land  in 
\^ich,  &c.,  in  trust  to  pay  the  rents 
and  profits  to  the  defendant's  wife  for 
her  life ;  and  that  whilst  the  defendant 
and  his  wife  were  in  occupation  of  the 
land  B.,  in  breach  of  trust,  conveyed 
the  land  in  fee  to  the  plaintiff,  who 
had  notice  of  the  breach  of  trust,  and 
that  afterward,  and  whilst  the  defen- 
dant and  his  wife  were  in  such  occu- 
pation, the  plaintiff  wrongfully  built 
the  wall  which  encumbered  the  land, 
and  prevented  the  defendant  and  his 
wife  from  enjoying  it ;  when  the  de- 
fendant, in  his  own  right,  and  by  di- 
rection of  his  wife,  pulled  it  down. 
Held,  that  the  plea  afforded  no  defence 
on  equitable  grounds  to  the  action: 
Drake  v.  PyweU,  4  Hurlstone  &  Colt- 
man,  78. 

The  court  (Bramwell,  B.)  said :  "  We 
think  this  a  bad  plea ;  because,  al- 
though the  new  trustee  may  have  com- 
mitt^  a  breach  of  trust  in  conveying 
the  land  to  the  plaintiff,  the  building 
the  wall  on  the  land,  notwithstanding 
the  defendant  objected  to  it,  may  have 
been  a  benefit  to  the  estate,  and  it  may 
be  that  the  eesttn  que  trust  in  remain- 
der would  rather  have  the  wall  stand- 
ing than  demolished.  There  are  other 
considerations  which  tend  to  show  that 
the  plea  is  bad.  It  would  seem  that 
the  proper  course  would  be  to  file  a 
bill  in  equity  against  the  tmstee  and 
the  plaintiff  for  a  reconveyance  of  the 
land,  when  if  the  defendant  and  his. 
wife  have  sustained  any  injury  by  the 
building  of  the  wall,  compensation 
might  be  awarded  to  them." 

Some  authorities  seem  to  hold  that 
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at  law  money  realized  hj  an  executor  or 
administrator  from  a  Rale  of  the  assets 
of  an  estate  maj  be  levied  npon  on  an 
execution  against  the  executor  or  ad- 
ministrator personally,  but  that  in  equi- 
ty the  rule  is  otherwise :  1  Story's  Eq. , 
§§  579,  582,  730 ;  2  Id.,  §§  840,  977-8, 
58-9. 

But  the  later  asd  better  doctrine  is 
that  neither  at  law  nor  in  equity  can 
the  assets  of  an  estate  be  reached  by 
an  individul  creditor  of  the  represen- 
tative, even  though  the  representative 
have  deposited  money  of  his  own  in 
bank  to  his  credit  as  executor,  and  so 
not  until  final  accounting  even  though 
the  executor  be  a  creditor  of  the  estate 
or  a  legatee  :  Scranton  v.  Fanners,  etc. , 
38  Barb.,  627,  affirmed  24  N.Y.,  424; 
Worrall  v.  Ihiggs,  5  N.Y.  Surr.  Rep., 
449;  Barton  v.  Bobinson,  8  Houston 
(Del.),  154;  Kip  v.  Bank,  10  Johns., 
63  ;  Kennedy  v.  Strang,  10  Johns.,  289. 
See  Ifew  Ytn-k,  etc.,  21  Barb.,  570, 
affirmed  17  N.Y.,  469;  WiUeU  v. 
Stnnger,  17  Abb.  Prac.,  152 ;  State  v. 
Boseman,  72  N.C.,  427. 

Though  when  the  legatee  or  next  of 


kin  has  obtained  a  decree  ag^nst  the 
representative,  that  is  a  personal  judg- 
ment against  him  :  Dubois  v.  Diibois,  6 
Cow.,  494. 

Though  even  then  the  cestui  que 
trvM  can  follow  the  trust  fund  where 
ever  he  can  trace  it :  Haddon  v.  Had- 
don,  59  N.Y.,  820;  Wood  v.  Stafford, 
50  Miss., 870 ;  Cook  v.  TuUis,  18  Wall.. 
832;  Burton  v.  Harris,  1  Del.  Chy., 
353  ;  Gray  v.  Perry,  51  Geo.  181 ;  Mat- 
ter of  Vanduzer,  51  How.  Prac.,  410. 

So  even  a  creditor  of  the  estate : 
Smith  V.  Everett,  50  Miss.,  575. 

Where  a  municipal  corporation  de- 
livered its  bonds  to  a  railway  company 
to  be  used  in  a  particular  manner  in 
constructing  its  road,  and  a  creditor 
of  the  railway  company  attached  the 
bonds ;  Held,  the  railway  company  held 
the  bonds  in  trust  to  be  used  for  the 
designated  purpose,  and  on  bill  filed  by 
the  municipal  corporation  against  the 
attaching  creditors,  it  was  decreed  that 
the  bon<u  should  be  used  for  the  pur- 
pose for  which  they  were  issued : 
BroekmUe  v.  Shenoood,  7  Grant's  (IT.  C.) 
Chy.,  297. 


[Law  Reports,  20  Equity  Cases,  87.] 
M.R.,  March  4,  1875. 

Plympton  v.  Maloolmson. 

[1874     P.     89.] 

Patent — Actual  User^Infringement — Interim — Injunction. 

An  interim  injunction  will  not  be  granted  to  restrain  infringement  of  a  paitent 
several  years  old  but  never  established  by  legal  proceedingps,  unless  there  has  been 
actual* user  of  the  patent  for  a  considerable  time. 

This  was  a  motion  by  the  plaintiflf  in  the  suit,  who  claimed 
to  be  the  owner  of  a  patent,  for  an  interim  injunction  to  re- 
strain the  defendant  irom  making,  selling,  or  using  an  article 
which  was  alleged  to  be  an  infringement  of  the  plaintiflf  s 
patent. 

The  plaintiflf  s  patent  was  dated  the  25th  of  May,  1865. 
The  defendant  had  obtained  a  patent  dated  the  7th  of  May, 
1874.  *The  plaintiflf  files  his  bill  to  establish  the  va-  [38 
lidity  of  his  patent,  and  to  restrain  the  defendant  from  in- 
fringing it. 

There  was  no  evidence  of  actual  user  of  the  plaintiflf  s 
patent  except  of  recent  date. 

Mr.  Webster,  Q.C.,  Mr.  Aston,  Q.G.,  and  Mr.  Lawson,  in 
support  of  the  motion,  contended  that  the  plaintiflf  s  patent 
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had  been  sufficiently  lon^  in  existence  to  entitle  him  to  an 
interim  order  for  protection.  Thej^  stated  at  the  bar  that 
the  patent  had  been  more  or  less  in  use  for  several  years. 
Thev  cited  Dudgeon  v.  Thomson  (*). 

Mr.  Southgate^  Q.C.,  and  Mr.  Hemming^  for  the  defendant 

Sib  G.  Jessel,  M.  R.  :  When  a  patentee  comes  to  this  court 
for  interim  protection  on  the  ground  of  previous  enjoyment, 
he  must  show  that  there  has  been  an  actual  public  user  of  his 
patent.  In  this  case  there  is  no  evidence  of  actual  user  for 
any  number  of  years.  I  wish  it  also  to  be  understood  that, 
where  it  appears  that  there  is  a  serious  c[uestion  to  be  tried 
at  the  hearing,  it  is  not  the  course  of  this  court  to  grant  an 
injunction  on  an  interlocutory  application.  I  have  always 
thought  the  rule  laid  down  by  Vice-Chancellor  Kindersley 
a  sound  one,  to  avoid  expressmg,  as  far  as  possible,  on  an 
interlocutory  application,  an  opinion  upon  the  merits  of  a 
case ;  and  in  accordance  with  that  rule  I  say  no  more  on  the 
present  occasion.  Let  the  present  motion  stand  over  till  the 
hearing ;  the  defendant  undertaking  to  keep  the  usual  ac- 
coi^nts. 

Solicitor  for  the  plaintiff :  Mr.  W.  Clarke^  agent  for  Messrs. 
Clarke  &  Howlett^  Briffhton. 

Solicitors  for  the  defendant:  Messrs.  TiUeard  &  Cfa., 
agents  for  Messrs.  Blacky  Freeman  &  OeU^  Brighton. 

(>)  22  W.  R.,  464. 


[Law  Reports,  20  Equity  Cases,  50.] 
V.C.M.,  April  19,  1875. 
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[1875    H.     69.] 
Specific  Performatux — CondiHofU  of  Sale  midead&ng  and  erroneona. 

Upon  the  sale  of  an  estate  one  of  the  conditions  was  that  the  title  to  the  beneficial 
ownership  should  commence  with  the  will  of  A.  0.,  and  the  purchaser  roust  assume 
that  A.  G.  was  at  his  death  beneficially  entitled  to  the  property  in  fee  simple  free 
from  incumbrances.  A.  C.  had  contracted  before  his  death  for  the  purchase  of  the 
property,  but  it  was  not  till  many  years  after  his  death  tliat  the  title  was  made  out, 
the  property  conveyed,  and  the  parchase-money  paid : 

Held,  that  the  purchaser  was  not  bound  by  the  condition  of  sale,  and  the  vendor 
declining  an  open  reference  as  to  title,  his  bill  for  specific  performance  was  dis- 
missed with  eosts. 

This  was  a  snit  to  enforce  specific  performance  of  an  agree- 
ment entered  into  by  the  defendant  to  purchase  from  the 
plaintiff  certain  freehold  property  situate  in  Eastcott,  Mid- 
dlesex.    The  property  was  put  up  for  sale  by  auction  on  the 
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10th  of  September,  1872,  subject  to  conditions  of  sale,  and 
the  defendant  became  the  purchaser  for  £2,300.  The  defen- 
dant refused  to  complete,  on  the  ground  that  the  conditions 
of  sale  were  unfair  and  misleading,  and  were  not  binding 
upon  him,  and  that  a  good  title  had  not  been  shown  by  the 
plaintiflf  to  the  property  in  question. 

The  4th  condition  was  as  follows : 

"  The  title  to  the  beneficial  ownership  of  the  property  shall 
commence  with  the  will  of  Dr.  Adam  Clarke,  dated  tne  17th 
of  August,  1829,  and  the  purchaser  shall  assume  that  the 
said  Dr.  Adam  Clarke  was  at  his  death  beneficially  entitled 
to  the  property  in  fee  simple,  free  from  incumbrances.  The 
purchaser  shall  not  ^require  the  production  of,  or  [51 
investigate,  or  make  any  objection  or  requisition  in  respect 
of  any  matter  prior  to  the  commencement  of  title,  whether 
appearing  on  tne  abstract  or  not." 

And  the  6th  condition  was : 

"The  property  has  been,  as  appears  by  the  abstract,  ben- 
eficially enjoyed  for  more  thftn  thirty  years  past,  either  by 
Mr.  John  Harnett*  and  his  late  wife  together,  or  since  her 
death  by  Mr.  John  Harnett  alone,  but  the  legal  estate  did 
not  become  vested  in  him  until  the  2d  of  Apiil,  1867.  The 
legal  title  to  the  property  shall  commence  with  a  settlement 
dated  the  7th  oi  July,  1853.  The  purchaser  shall  not  re- 
q^uire  the  production  of,  or  investigate,  or  make  any  objec- 
tion or  requisition  in  respect  of  any  matter  affecting  the  legal 
title  prior  to  such  commencement  thereof,  whether  appear- 
ing on  the  abstract  or  not."  • 

The  defendant  alleged  that  the  suggestion  in  the  4th  con- 
dition of  sale,  that  Dr.  Adam  Clarke  was  at  his  death  abso- 
lutely entitled  to  the  beneficial  ownership  of  the  property, 
was  untrue  and  misleading ;  for  that  it  appeared  from  one 
of  the  later  deeds,  stated  on  the  abstract,  tnat  Dr.  A.  Clarke 
had  attempted  to  purchase  the  property  from  trustees  of  the 
will  of  George  Woodroflfe,  deceased — persons  who  had  no 
title  to  sell  either  at  law  or  in  equity — that  in  fact  the  pur- 
chase-money had  not  been  paid  by  Dr.  Clarke  to  his  vendors 
.  in  his  lifetime,  and  that  the  greater  part  of  such  purchase- 
money  was  not  paid  to  any  of  the  representatives  of  George 
Woodroffe  until  the  2d  of  April,  1867,  the  date  at  which  the 
plaintiff  pretended  that  the  legal  title  became  vested  in  him. 
And  furtner,  that  this  appeared  from  the  abstract  to  have 
been  known  to  the  plaintiu  personally,  for  that  the  deed  of  the 
2d  of  April,  1867,  and  also  an  indenture  of  mortgage  dated 
the  20th  of  November,  1849,  severally  stated  in  the  abstract, 
contained  recitals  showing  that  the  greater  j)art  of  the  pur- 
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chase-money  had  been  invested  by  Dr.  A.  Clarke  in  bank 
annuities  until  a  title  could  be  made  to  the  property,  and 
that  the  plaintiff,  by  such  indenture  of  mortgage  of  the  20th 
of  November,  1849,  purported  to  charge  the  said  bank  an- 
nuities, then  representing  the  balance  of  such  purchase- 
money,  as  a  security  to  his  mortgagee.  And  further,  even 
if  the  4th  condition  of  sale  was  strictly  binding  upon  the 
52]  defendant,  as  the  plaintiff  alleged,  and  Dr.  A.  *Clarke 
was  at  his  death  benencially  entitled  to  the  proi>erty,  the 
title  of  the  persons  entitied  to  give  a  receipt  for  the  unpaid 
purchase-monev,  mentioned  in  the  deed  of  the  20th  of  No- 
vembCT,  1849,  should  have  been,  and  had  not  been,  properly 
shown,  and  that,  according  to  the  terms  of  such  condition, 
if  taken  literally,  the  defendant  was  not  bound  to  assume 
that  Dr.  Clarke  was  at  the  date  of  his  will  beneficially  enti- 
tled to  the  property,  which  assumption  would  be  necessary 
in  order  to  support  the  tifle  shown  oy  the  plaintiff ;  and  that 
the  plaintiff,  in  order  to  force  a  title  upon  the  defendant, 
dex)ending  upon  the  will  of  ^r.  Clarke,  should,  notwith- 
standing such  condition,  show  that  Dr.  Clarke  was  entitled 
to  the  property  at  the  date  of  his  will,  which  he  had  not 
done. 

The  answer  then  set  out  the  effect  of  the  deeds  of  the  7th 
of  July,  1853,  and  the  2d  of  April,  1867,  for  the  purpose  of 
showing  that  the  parties  who  assumed  to  convey  the  legal 
estate  by  the  deed  of  April,  1867,  had  only  a  i)ower  of  sale, 
and  no  power  to  confirm  an  old  sale  made  in  1824,  and  that 
there  was  a  defelbt  in  the  title  which  the  plaintiff  was  una- 
ble, or  declined  to  remove ;  for  that,  according  to  the  recitals 
in  these  deeds,  it  appeared  that  the  property  was  originally 
devised  by  a  Mr.  woodroffe  to  trustees  uix)n  trust  to  settle, 
as  therein  described,  with  a  power  of  sale.  That  in  1824 
the  trustees  of  the  will  entered  into  a  contract  for  sale  to  Dr. 
A.  Clarke  before  a  settlement  had  been  made.  That  Dr.  A. 
Clarke  disputed  the  title,  and  thereupon  the  purchase- 
money  was  invested  by  him  until  a  settlement  was  made  and 
the  contract  confii-med.  That  a  settlement  was  made  in  1863 
by  direction  of  the  Court  of  Chancery,  containing  the  usual 

¥ower  of  sale,  but  no  reference  to  the  sale  to  Dr.  A.  Clarke, 
hat  the  property  increased  in  value.  That  in  1867  the 
trustees  of  the  settlement  of  1853,  not  having  the  legal  es- 
tate, but  only  a  power  of  sale,  purported  to  execute  the 
power  by  confirming  the  old  sale  of  1824,  and  that  this  was 
not  within  his  power  of  sale.  . 

The  defendant  alleged  that  he  was  entitled  to  have  evi- 
dence of  the  title  of  Dr.  Clarke  prior  to  his  will,  and  that 
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under  the  circumstances  of  the  case  the  restrictions  con- 
tained in  the  contract  were  not  binding  upon  him,  and  he 
was  entitled,  to  have  an  open  reference  as  to  title. 

The  plaintiff,  by  his  amended  bill,  insisted  that  the  de- 
fendant, *bv  the  terms  of  the  4th  condition,  was  bound  [53 
to  assume  that  Dr.  Clarke,  at  the  date  of  his  will,  was  Den- 
eficially  entitled  to  the  property,  even  though  by  the  letter 
of  the  condition  he  might  not  be  so  bound.  That  the  prop- 
erty  had  been  held  by  the  plaintiff  and  by  his  predecessors 
in  title  under  the  will  of  Dr.  Clarke  on  the  assumption  that 
the  testator  was  beneficially  entjtled  at  his  death,  and  that 
this  was,  for  all  practical  purposes,  identical  with  the  as- 
sumption that  he  was  so  entitled  at  thti  date  of  his  will. 

Mr.  Olasse^  Q.C.,  and  Mr.  /.  Wilkinson^  for  the  plaintiff: 
The  purchaser  is  bound  by  the  conditions  of  sale.  There  is 
nothing  unfair  or  misleading  in  the  statement  th^t  Dr.  Clarke 
was  beneficially  entitled  to  the  property  at  the  date  of  his 
will.  He  had  entered  into  a  contract  for  the  purchase  of 
the  estate  some  yeara  prior  to  his  death,  but  at  that  time  the 
vendor  was  unable  to  complete  the  title ;  the  consequence 
was  that  the  purchase-money  was  invested  until  the  convey- 
ance could  be  executed,  but  the  money  found  its  way  into 
the  right  hands ;  and  whether  or  not  the  conditions  of  sale 
were  technically  and  strictly  accurate,  the  defendant  was  not 
misled  by  the  statement,  which  was  practically  correct.  We 
say,  therefore,  that  the  defendant  was  bound  to  assume  un- 
der the  4th  conditition  that  Dr.  Clarke  was  beneficially  en- 
titled to  the  property  which  has  ever  since  been  held  under 
the  will  by  the  plaintiff  and  those  who  preceded  him  in  title. 
A  question  very  similar  to  this  was  decided  in  Hume  v. 
Bentley  (').  In  that  case,  upon  a  sale  by  auction  of  lease- 
hold property,  one  of  the  conditions  was  that  the  lessor's 
title  would  not  be  shown,  and  should  not  be  inquired  into. 
It  then  appeared  upon  certain  acts  of  Parliament  produced 
by  the  purchaser  that  the  lessor  had  no  power  to  lease  the 
premises,  but  it  was  held  that  the  condition  precluded  the 
purchaser  from  inquiring  into  the  lessor's  title  for  every 
purpose,  and  specific  performance  was  decreed. 

Mr.  Cotton^  Q.C.,  and  Mr.  Phillpotts^  for  the  defendant: 
The  plaintiff  avers  that  a  title  is  shown  according  to  the  con- 
tract. The  4th  condition  distinctly  states  that  the  pur- 
chaser shall  *assume  that  Dr.  Clarke  was  at  his  death  [54 
beneficially  entitled  to  the  property  in  fee  simple  free  from 
incumbrances.  It  now  turns  out  that  Dr.  Clarke,  at  the 
time  of  his  death,  had  no  title  whatever  beyond  possession 

(')  6  De  G.  A  Sra.,  520. 

13  Eng.  Rep.  7(3 
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of  the  property.  He  had  entered  into  a  contract  for  pur- 
chase, but  the  vendor  was  unable  to  make  a  title,  and  con- 
sequently the  purchase-money  was  invested  by  him,  but  the 
money  had  not  been  paid  at  the  time  of  his  death,  and  was 
not  paid  till  1867.  The  vendor  cannot,  therefore,  say  he 
was  beneficially  entitled  in  fee  simple  free  from  incum- 
brances. The  rule  is,  that  the  conditions  of  sale  must  be 
made  in  good  faith,  and  the  vendor  must  not  state  or  sug- 
gest things  which  are  not  true.  We  contend  that  this  sug- 
gestion is  not  true,  and  that  it  is  unfair  and  misleading. 
We  have  shown  by  our  answer  that  it  appears  upon  the 
abstract  that  a  good  title  cannot  be  shown,  but  we  submit 
that  we  are  not  bound  to  prove  that  the  title  is  bad.  It  is 
for  the  plaintiff  to  make  out  his  title  in  conformity  with  the 
conditions  of  sale.  This  he  has  failed  to  do,  and  we  are  en- 
titled to  have  the  bill  dismissed  ;  but  still  we  are  wUling  to 
take  an  open  reference  as  to  title.  The  vendor  relies  on 
Hume  V.  BenUey  (').  But  the  later  cases  show  that  where 
the  conditions  are  unfair  or  misleading  the  court  will  not 
hold  the  purchaser  bound  by  them. 

[Counsel  for  the  defendant  were  stopped  by  the  court.] 
if r.  Olasse^  in  reply :  The  only  objection  to  the  title  is, 
that  Mr.  Woodroffe  gave  the  property  to  trustees  to  settle, 
and  directed  that  the  settlement  should  contain  a  power  of 
sale.  Instead  of  settling  the  property,  the  trustees  of  the 
will  in  1824  themselves  sold  it.  On  account  of  the  doubt 
whether  or  not  they  had  power  to  do  so,  the  purchase-money 
was  invested,  but  the  purchaser  took  and  retained  posses- 
sion. In  1853  a  proper  settlement,  with  power  of  sale,  was 
executed ;  and  in  1867  the  trustee  of  that  settlement  executed 
the  power  of  sale  by  confirming  the  sale  of  1824,  and  re- 
ceived the  purchase-money.  A  trustee  with  power  of  sale 
has  power  to  confirm  a  former  sale :  Thorrms  v.  Derinq  (*). 
This  being  the  state  of  the  title,  we  were  justified  in  making 
these  conditions. 

55]  *SiR  R.  Malins,  V.C:  Tlie  sole  question  in  this  case 
turns  upon  the  manner  in  which  the  vendor's  title  is  to  be 
made  out.  The  vendor,  the  plaintiff,  contends  that  the  de- 
fendant is  bound  by  certain  conditions  of  sale  under  which 
the  property  was  sold ;  and  it  is  clear  that  conditions  of  sale 
fairly  and  honestly  made,  not  founded  on  any  erroneous 
statement,  are  binding.  But  it  is  equally  clear,  and  I  think 
it  is  most  important  it  should  be  understood,  that  although 
a  vendor  is  at  liberty  to  introduce  special  conditions  of  sale 
he  must  not  make  them  the  means  of  entrapping  tlie  pur- 

(»)  5  De  G.  4  Sm.,  520.  (*)   1  Keen,  V2». 
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chaser,  and  they  must  not  be  founded  on  any  erroneous 
statement  of  fact.  There  must  be  fair  and  honest  dealing  in 
the  transaction,  and  on  that  principle  only  special  condi- 
tions are  sanctioned.  Formerly  there  was  considerable  more 
doubt  on  this  part  of  the  case  than  there  is  now,  because  at 
one  time  it  was  held  in  the  common  cases  of  stipulations  as 
to  leasehold  property,  and  it  was  a  very  prudent  and  proper 
stipulation,  that  the  vendor  should  not  be  bound  to  show 
the  lessor's  title.  In  the  case  of  Spratt  v.  Jeffery  (*)  it  was 
held  that  a  stipulation  precluding  the  purchaser  from  in- 
quiring intd  the  lessor's  title  was  valid.  That  was  after- 
wards thought  to  be  unreasonable,  and  therefore,  in  the  cases 
of  Shepherd  v.  Keatley  (*)  and  Warren  v.  Richardson  ('),  it 
was  decided,  and  it  is  now  finally  settled  as  a  rule  of  law, 
that  although  there  be  a  stipulation  that  the  title  of  the 
lessor  is  not  to  be  shown,  although  there  may  be  any  stipu- 
lation that  a  certain  fact  is  not  to  be  required  to  be  shown, 
if  it  turns  out  in  the  first  case  that  the  lessor's  title  is  bad, 
and,  in  the  second  case,  that  the  statement  of  the  fact  is 
erroneous,  the  purchaser  ma^  take  advantage  of  the  error, 
and  although  he  is  prima  facie  bound  by  the  conditions, 
in  the  result  he  is  not  bound  at  all.  Take  the  case  of  War- 
ren V.  Richardson.  There  the  property  was  agreed  to  be 
let,  and  the  title  accepted,  subject  to  certain  inquiries  in 
Chambers,  and  it  turned  out  that  the  title  of  the  plaintiff  was, 
in  point  of  fact,  bad  for  this  reason — ^it  was  an  agreement  for 
a  lease  of  one  house,  and  it  turned  out  that  that  house  and 
another  were  held  by  the  plaintiff  under  the  same  lease,  at 
an  entire  rent,  so  that  the  underlessee  of  house  No.  1,  though 
*he  performed  all  his  conditions,  would  be  liable  to  [§6 
be  evicted  if  the  owner  of  No.  2  failed  in  the  performance  of 
his  conditions.  That  having  come  out  in  the  course  of  in- 
vestigation, it  was  held  to  be  a  fatal  objection,  and  the  bill 
was  ultimately  dismissed. 

In  the  present  case,  it  appears  that  Dr.  Adam  Clarke,  in 
the  year  1824,  was  desirous  of  purchasing  this  property,  and 
did  purchase  it,  as  he  conceived,  but  the  state  of  things  at 
that  time  did  not  enable  the  parties  to  make  a  title.  The 
consequence  of  that  was,  that  inasmuch  as  there  was  no 
hand  into  which  he  could  properly  pay  his  purchase-money, 
nobody  at  that  time  competent  to  give  him  a  receipt  for  it-  - 
not  because  he  was  unable  or  unwilling  to  pay  the  purchase- 
money,  but  because  he  could  not  get  a  discharge  for  it — he 
retained  the  money  and  invested  it,  and  held  it  ever  since, 
till  the  time  of  the  final  completion  of  the  contract,  at  the 

O  10  B.  A  C,  249.  («)  1  C.  M.  k  R.,  117.  (»)  You.,  1. 
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disposal  of  the  parties  who  might  ultimately  have  to  re- 
ceive it. 

The  consequence  of  that  was,  if  I  am  right  in  my  assump- 
tion of  the  fact,  that  Dr.  Clarke  could  not  have  a  gowl 
equitable  title  to  this  property  unless  he  had  a  contract 
signed  by  the  persons  who  had  the  control  over  the  fee 
simple.  But  if  ne  had  a  contract  signed  by  such  persons, 
then  he  had  a  good  equitable  title.  Still,  however,  he  could 
not  have  a  good  equitable  title  free  from  incumbrances  un- 
less he  paid  the  purchase-money.  First,  there  is  consider- 
able doubt  whether  he  had  a  contract  signed  by  the  parties 
who  had  the  control  over  the  fee  simple ;  if  not,  tnen  he 
was  not  equitably  seised  in  fee.  At  any  rate,  there  seems  no 
dispute,  as  I  understand,  that  the  purchase- money  was  not 
paid  in  1829,  and  was  not  paid  when  Dr.  Adam  Clarke  died. 
But  if  he  was  in  possession  by  virtue  of  a  good  equitable 
title,  assuming  that  aU  necessary  parties  signed  the  contract, 
he  was  not  then  a  purchaser  free  from  incumbrances,  because 
the  whole  purchase-money  was  an  incumbrance  on  the  es- 
tate. There  was  a  lien  on  it  for  the  unpaid  purchase-money, 
and  a  man  who  has  got  into  possession  of  an  estate  which 
he  has  contracted  to  purchase  and  has  not  paid  fer  cannot 
fairly  state  himself  to  be  the  owner  in  fee  free  from  incum- 
brances. What  is  required  i  It  is  required  that  all  condi- 
tions of  sale  should  be  fairly  and  truly  stated.  They  must 
not  entrap  the  purchaser  by  any  erroneous  statement  of 
facts— and  here  there  is  a  most  erroneous  statement  of  facts 
57]  — because  if  this  *condition  were  adhered  to,  the  ven- 
dors would  simply  put  in  the  will  of  Dr.  Clarke  and  say, 
''Here  is  the  contract  of  1824,  by  which  he  acquired  a  good 
equitable  title  in  1824  free  from  all  incumbrances ;  here  is 
his  will  in  1829,  giving  it  to  the  pei-sons  who  now  show 
title;"  and  thus  they  might  put  it  as  free  from  all  incum- 
brances while  the  purchase-money  remained  unpaid.  I  am 
not  saying  there  was  anything  improper — it  was  an  erro- 
neous view  of  the  case.  The  statement  is  that  *'  The  title  of 
the  beneficial  ownership  of  the  property  shall  commence 
with  the  will  of  Dr.  Adam  Clarke,  dated  17th  of  August, 
1829,  and  the  purchaser  shall  assume  that  Dr.  Adam  Clarko 
was  at  his  death  beneficially  entitled  to.  the  property  in  fee 
simple  free  from  incumbrances."  That  is  erroneous.  There- 
fore I  say,  if,  on  investigation  of  the  title,  it  turned  out  that 
that  was  erroneous,  that  would  have  been  an  objection  to  the 
title.  It  is  now  made  apparant  to  the  court  that  it  is  erro- 
neous, and  I  can  give  no  encouragement  to  the  operation  of 
erroneous  conditions  of  sale.     I  must  have  objected  to  that 
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stipulation  when  it  turned  out  that  it  was  erroneous  if  it 
was  heard  in  Chambers,  and  I  must  equally  object  now  at 
the  hearing  of  the  cause.  Therefore,  I  am  of  opinion,  inas- 
much as  it  is  open  to  the  purchaser  to  show  it  was  an  er- 
roneous statement  in  the  investigation  of  title,  that  I  cannot 
oblige  him  to  go  into  investigation  of  title  on  that  point 
which  is  now  apparently  erroneous  at  the  hearing  of  the 
cause.  The  case  of  Hume  v.  Bentley  Q)  was  cited.  That 
was  decided  twenty  years  ago  by  Sir  James  Parker.  It  was 
a  case  going  far  bevond  Spratt  v.  Jeffery  ("),  and  that  class 
of  cases,  because  tnere  was  a  stipulation,  not  only  that  the 
title  should  not  be  investigated,  but  even  that  it  should  not 
be  questioned.  Therefore  it  was  most  properly,  in  my  opin- 
ion, held  that,  inasmuch  as  the  parties  thought  proper  to 
enter  into  a  condition  that  they  not  only  would  not  require, 
but  would  not  investigate,  the  title  of  the  lessor,  it  was  not 
open  to  them  to  go  into  any  investigation  or  question  of  it 
wnatever.  In  this  case,  if  the  parties  had  stipulated  that 
the  fact  that  Dr.  Clarke  had  been  seised  in  fee  equitably  free 
from  incumbrances  should  not  be  questioned,  then  Rtime  v. 
Bentley  might  have  applied ;  but  as  it  stands  at  present,  in 
my  opinion  it  has  no  application  to  the  case. 

*Then  there  is  this  stipulation  afterwards :  "  The  [58 
purchaser  shall  not  require  the  production  of,  or  investi- 
gate, or  make  any  objection  or  requisition  in  respect  of  any 
matter  prior  to  the  commencement  of  title,  whether  appear- 
ing in  tne  abstract  or  not."-  The  first  part  of  that  condition 
provides  that  the  17th  of  August,  1829,  is  to  be  the  com- 
mencement of  the  title ;  there  is,  therefore,  to  be  no  investi- 
gation of  title  before  that  time;  that  is  binding.  There 
must  not  now,  if  this  goes  to  Chambers,  be  any  investiga- 
tion of  title  anterior  to  the  17th  of  August,  1829. 

I  am  of  opinion,  on  these  grounds,  inasmuch  as  the  con- 
dition is  founded  on  an  erroneous  statement  of  facts — a 
statement  of  facts  which  the  vendor  was  bound  to  know  was 
erroneous — that  it  cannot  be  enforced  on  the  purchaser. 
The  result  is,  that  the  plain  riff  must  either  take  a  reference, 
an  open  reference  to  title  generally,  whether  a  good  title 
can  be  found,  or  else  he  must  have  his  bill  dismissed  with 
costs. 

Does  the  plaintiff  elect  to  take  an  open  investigation  of 
title,  or  does  he  elect  to  have  his  bill  dismissed  \ 

Mr.  Glasse :  I  elect  not  to  take  the  reference. 

The  Vice-Chancellob  :  It  will  be  better  to  sav:  The 
court  being  of  opinion  that  the  fourth  condition  of  sale  is 

(»)  6  De  G.  4  Sol,  620.  ^  O  10  B.  &  C,  249. 
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founded  on  an  erroneous  statement  of  facts,  it  is  not  bind- 
ing on  the  purchaser ;  and  the  defendant  having  offered  the 
plaintiff  to  take  an  open  reference  to  title,  and  the  plaintiff 
declining,  let  the  bill  be  dismissed  with  costs. 

Solicitors  for  the  plaintiff :   Messrs.  Pawle  &  Fearon. 
Solicitors  for  the  defendant:   Messrs.  Walker  &  Mar- 
tineau. 


[Law  Report,  20  Equity  Cases,  69.] 
V.C.M.,  AprU  24,  1876. 

59]  *^^  "re  Bangor  and  Portmadoc  Slate  and  Slab 

Company. 

Winding-up — Distribution  of  SarpLua — Priority  of  Preference  8hareholder$, 

A  company  having  power  to  increase  its  capital  to  such  amount  and  upon  such 
terras,  and  either  with  or  without  special  privileges  or  preferences  to  the  holders  of 
the  shares  in  such  increased  capital,  as  they  should  deem  expedient,  raised  further 
capital  by  the  issue  of  preference  shares  entitled  to  a  preferential  interest  of  10  per 
cent,  per  annum ;  the  amount  of  such  shares  to  be  repaid  on  six  months'  notice  with 
26  per  cent,  bonus,  such  payment  of  interest,  repayment,  and  bonus  to  take  place 
before  any  dividend,  interest,  or  other  money  was  payable  to  the  original  share- 
holders. The  company  was  wound  up,  and  after  payment  of  debts  there  remained  a 
surplus  for  distribution: 

Ileld,  that  the  company  had  conferred  a  preference  as  to  capital,  as  well  as  divi- 
dend, u)K>n  the  new  shareholders,  and  that  they  were  entitled  to  the  surplus  assets 
in  priority  to  the  ori^nal  shareholders. 

This  was  an  adjourned  summons,  on  the  application  of 
the  liquidators  of  the  Bangor  and  Portmadoc  Slate  and  Slab 
Company,  that  thev  might  be  at  liberty  to  distribute  the 
surplus  assets  of  the  company  in  their  hands  on  such  con- 
ditions and  in  such  manner  as  the  court  should  think  fit. 
The  company  was  formed  in  February,  1857,  with  a  capital 
of  £106,000,  divided  into  6,250  shares  of  £20  each,  for  work- 
ing certain  slate  mines  in  North  Wales. 

JBy  the  articles  of  association  it  was  provided  as  follows : 

"11.  The  company  in  general  meeting  may  increase  its 
capital  to  such  amount  and  upon  such  terms,  and  either 
with  or  without  special  privileges  or  preferences  to  the  hold- 
ers of  the  shares  in  such  increased  capital,  as  it  may  from 
time  to  time  deem  expedient,  and  the  same  shall  be  increased 
accordingly." 

"16.  Such  increased  capital  shall  be  raised  by  the  issue 
of  new  shares  of  such  amount  as  the  company  in  general 
meeting  may  determine  upon,  and  shall  be  subject  to  the 
sevei-al  provisions  hereinbefore  contained,  in  the  same  man- 
ner as  if  it  had  been  part  of  the  original  capital." 
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*At  an  extmordinary  general  meeting  of  the  com-  [60 
I)any,  held  on  the  21st  of  April,  1863,  the  following  resolu- 
tion was  passed : 

"That  further  capital  of  £6,260  be  raised  by  the  issue 
of  a  like  number  of  preference  shares  of  £1  each,  entitled  to 
a  preferential  interest  of  10  per  cent,  per  annum,  the  amount 
of  such  shares  (or  such  part  thereof  as  may  have  been  paid 
up)  to  be  repaid  on  six  months'  notice  to  expire  at  any  time, 
with  26  per  cent,  bonus;  such  payment  of  interest,  re- 
payment, and  bonus  to  take  place  before  any  dividend, 
interest,  or  other  money  is  payable  to  the  original  share- 
holders of  the  company,  and  at  such  time  as  may  be  deter- 
mined by  resolution  oi  a  general  meeting  called  for  that 
purpose,  but  at  which  only  the  holders  of  original  shares 
shall  have  votes." 

In  April,  1870,  the  company  was  wound  up  voluntarily,  and 
the  voluntary  winding-up  was  continued  under  supervision 
by  an  order  made  in  July,  1870.  The  liquidators  had  paid 
all  the  debts  of  the  company;,  and  they  had  now  a  surplus 
in  hand  of  £4,694,  to  be  distributed  among  the  shareholders 
in  such  proportion  as  the  court  should  direct. 

Mr.  Biggins  J  Q.C.,  and  Mr.  Key^  for  the  preference  share- 
holders :  The  only  question  upon  this  summons  is,  whether 
the  surplus  remaining  in  the  hands  of  the  liquidators,  after 
paying  the  debts  of  the  company,  is  to  be  distributed  among 
the  whole  body  of  shareholders,  or  whether  the  preference 
shareholders  are  to  have  a  priority  over  the  original  share- 
holders. Nothing  can  be  more  distinct  than  the  terms  of 
the  articles  of  association,  which  provide  that  the  company 
may  increase  its  capital  to  such  amount  and  upon  such 
terms,  and  either  with  or  without  special  privileges  or  pref- 
erences to  the  holders  of  the  shares  in  such  increased  capital 
as  it  should  deem  expedient.  The  company,  therefore,  hav- 
ing full  power  to  raise  money  by  means  of  preference  shares, 
provided  by  the  resolution  of  April,  1863,  tliat  such  prefer- 
ence shares  should  be  paid  intt-rest,  repaid  capital,  and 
receive  a  bonus  upon  bein§  paid  off.  The  only  ground  that 
can  be  suggested  for  opposing  payment  of  the  capital  held  by 
the  preference  shareholders  in  priority  *to  the  general  [61 
body  of  shareholders,  is  the  case  of  liutton  v.  iScarhorough 
Cliff  Hotel  Company  (*),  where  it  was  held  that  the  com- 
pany had  no  power  to  issue  preference  shares;  but  the 
answer  to  that  case  is  that  the  articles  gave  no  power,  and 
that  the  issuing  of  preference  shares  was  done  without 

(»)  2  Dr.  <&  Sm.,  614,  521. 
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authority.  Here  the  articles  gave  power  to  issue  preference 
shares,  and  the  company  only  acted  upon  that  express 
power.  That. case  has  really  nothing  to  do  with  the  point 
raised  here.  Melhado  v.  Hamilton  (*)  was  a  case  of  a  simi- 
lar kind,  where  it  was  held  that  the  company  liad  no  power 
to  issue  the  shares,  and  consequently  the  resolution  to  do 
so  was  void.  In  Harrison  v.  Mexican  Railway  Com- 
pany {*)  it  was  decided  that  the  company  was  not  precluded 
from  issuing  preference  shares  under  the  terms  of  their  arti- 
cles of  association. 

Even  if  the  resolution  of  April,  1863,  was  invalid,  still  as 
the  comx>any  accepted  the  money  for  the  purpose  of  the 
undertaking,  and  confirmed  the  resolution,  and  adopted  all 
the  proceedings,  they  cannot  now  escape  from  their  liability. 
The  company  acted  upon  the  resolution  for  seven  years, 
and  if  it  was  originally  void,  still  it  has  been  ratified  and 
confirmed 'by  the  company.  This  was  the  case  in  Miche  v. 
Ashbury  Railway  Carriage  and  Iron  Company  ("),  where 
it  was  held  that  though  the  contracts  were  vZtra  vireSy  they 
had  been  ratified  by  the  shareholders.  The  case  of  Phos- 
phate of  Lime  Company  v.  Oreen  (*)  went  still  further,  for 
it  was  held  sufficient  to  show  circumstances  which  were 
reasonably- calculated  to  satisfy  the  court  that  the  thing  to 
be  ratified  had  come  to  the  knowledge  of  all  who  chose  to 
inquire. 

Then,  as  to  the  question  whether  this  is  a  preference  of 
capital  as  well  as  dividend,  there  is  the  case  of  In  re  Lon- 
don India  Rubber  Company  (*),  in  which  it  was  held  that 
the  suplus  assets  were  distributable  between  both  classes  of 
shareholders  pro  rata^  but  that  was  decided  upon  the  terms 
of  the  contract,  which  provided  that  at  a  particular  time  the 
two  classes  of  shares  were  to  be  placed  on  an  equality,  and 
there  was  no  provision  applicable  to  the  capital  of  the  com- 
pany. This  is  a  very  different  case,  because  the  resolution 
62]  *is  distinct,  that  there  is  to  be  a  repayment  of  the 
amount  of  the  shares  before  any  dividend,  interest,  or  other 
money  is  payable  to  the  original  shareholders. 

If  we  are  not  preference  shareholders,  we  are  not  share- 
holders at  all ;  hut  the  resolution  is  an  express  contract  be- 
tween the  original  and  preferential  shareholders,  and  it  does 
not  lie  with  them  to  object  to  our  claims  under  that  con- 
tract ;  and  the  case  would  come  under  the  decision  in  In  re 

0)  21  W.  R.,  619.  {*)  Law  Rep.,  7  C.  P.,  48. 

(*)  Law  Rep..  19  Eq.,  868.  (»)  Law  Rep.,  6  Eq.,  619. 

(»)  Law  Rep.,  9  Ex.,  224;    since  re- 
veraed,  Doin.  Proc. 
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Cork  and  Toughal  RaiVmay  Company  ('),  where  it  was 
decided  that  the  holders  of  instruments  under  the  seal  of  a 
railway  company,  given  with  the  knowledge  of  the  share- 
holders, have  a  valid  claim  against  the  assets  of  the  com- 
pany, so  far  as  the  company  had  the  benefit  of  the  money 
m  respect  of  which  the  instruments  were  given. 
'  Under  these  circumstances,  we  submit  that  we  are  entitled 
to  a  distribution  of  the  surplus  in  priority  to  the  original 
shareholders. 

Mr.  /.  Pearson^  Q.C.,  and  Mr.  Tremlett^  for  the  trustees 
of  the  Bangor  mining  property,  submitted  that  before  the 
shareholders  were  entitled  to  share  in  the  surplus,  they 
were  bound  to  execute  a  deed  to  indemnify  the  trustees 
against  the  covenants  entered  into  by  them,  to  the  extent 
of  the  amount  received  by  the  shareholders  respectively, 
and  cited  Phene  v.  Oillan  (').  They  also  supported  the 
argument  on  behalf  of  the  preference  shareholders. 

Mr.  Olasse,  Q.C.,  kh^Mt..  Loughborough^  for  the  ordinary 
shareholders :  In  our  view  of  this  question,  it  all  depends 
upon  the  words  of  the  resolution  of  April,  1863.  We  admit 
that  the  company  had  power  to  raise  new  capital,  and  we 
admit  that  they  aid  resolve  upon  giving  a  preferential  divi- 
dend to  the  new  shareholders ;  but  we  say  that  there  is  no 
provision  for  any  preferential  payment  in  respect  of  capital 
upon  the  winding-up.  The  resolution  of  the  company  is  to 
be  read  with  the  terms  of  the  articles  of  association,  which 
provide  that  such  increased  capital  shall  be  raised  by  the 
issue  of  new  shares  of  such  amount  as  tBe  company  may 
determine  *upon,  *'and  shall  be  subject  to  the  several  [63 
provisions  hereinbefore  contained,  in  the  same  manner  as  if 
it  had  been  part  of  the  original  capital."  The  resolution 
passed  at  the  general  meeting  was  never  intended  and  could 
not  go  beyond  the  powers  given  by  the  articles  of  associa- 
tion. The  company  had  only  power  to  raise  new  capital  in 
the  same  manner  as  if  it  had  formed  part  of  the  original 
capital.  Then  the  resolution*  is  in  conformity  with  that 
power;  that  is,  they  resolved  that  the  further  capital  be 
raised  by  the  issue  of  preference  shares  of  £1  each,  entitled 
to  a  preferential  interest  of  10  per  cent,  per  annum.  After 
that  it  goes  on  to  provide  for  a  case  which  did  not  happen — 
that  is,  "the  amount  of  such  shares  to  be  repaid  in  six 
months,  notice  being  given  of  such  repayment."  So  that, 
if  notice  was  given  to  these  new  shareholders  that  the  cap- 
ital then  raised  was  to  be  paid  oflf,  then  the  new  share- 
holders would  be  entitled  to  receive  their  capital  with  25 

(»)  Law  Rep.,  4  Ch.,  748.  («)  6  Hare,  1. 

13  Eng.  Rep.  77 
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per  cent,  bonus  ;  and  in  that  .case  the  payment  of  interest, 
repayment  of  capital  and  bonus  was  to  take  place  in  prior- 
ity to  the  original  shareholders.  This  clause  provides, 
therefore,  for  the  case  of  notice  being  given  to  pay  oflf  the 
new  shareholders :  but  as  no  notice  was  given,  tne  case  did 
not  arise ;  and  in  default  of  such  notice  the  new  share- 
holders are  to  hold  their  shares  subject  to  the  several  pro- 
visions contained  in  the  articles  in  the  same  manner  as  if  it 
had  been  part  of  the  original  capital.  It  is  clear  that  no 
special  provision  was  made  for  tlie  event  of  a  distribution 
of  surplus  assets  after  winding-up. 

The  only  case  which  applies  to  this  is  that  of  In  re^  Lon- 
don India  Rvhher  Company  i^.  There  were  two  sets  of 
shareholders :  the  A  shareholders  contributed  the  money, 
and  the  B  shareholders  contributed  the- value  of  the  patent 
rights  which  were  to  be  worked,  for  which  they  were  to  re- 
ceive their  shares  as  fully  paid  up,  and  the  A  shareholders 
were  to  receive  out  of  the  profits  the  whole  amount  of  their 
capital  with  interest  at  £7  10^.  per  cent,  before  the  B  share- 
holders could  participate  in  the  profits.  The  comj^any  was 
wound  up,  and  it  was  held  that,  no  profits  having  been 
realized,  and  there  being  a  provision  only  for  preferential 
dividend,  and  no  provision  as  to  the  division  of  capital  upon 
breaking  up,  the  surplus  assets  must  be  distributed  between 
64]  both  classes  of  shareholders,  *pro  rata^  without  refer- 
ence to  their  rights  in  respect  of  dividend.  This  case  ap- 
pears to  decide  the  question  raised  here,  and  we  therefore 
claim  to  have  the  surplus  assets  distributed  equally  between 
both  the  original  and  preference  shareholders. 

Mr.  Reginald  Hughes^  t(^T  the  official  liquidators. 

Sir  R.  Malins,  V.C:  The  law  is  settled  that  where  a 
company  is  formed  with  a  provision  as  to  raising  additional 
capital,  they  cannot  create  preference  stock  or  shares  unless 
they  have  expess  power  to  do  so.  It  was  not  doubted  in 
Hutton  V.  Scarborough  Hotel  Company  (')  and  in  Melhado  v. 
Hamilton  (')  that  if  trie  articles  authorized  the  raising  of  pref- 
erence shares,  not  only  as  to  dividend  but  as  to  capital,  in  the 
event  of  breaking  up,  then  the  company  might  pass  such  a 
resolution  as  would  effect  their  object. 

The  question  is  whether  the  articles  in  this  case  do  author- 
ize the  company  to  charge  their  property,  not  only  with  a 
preferential  payment  of  dividend,  but  also  of  capital,  in 
,  case  of  the  companjr  being  wound  up. 

It  is  not  disputed  in  this  case  that  they  had  power  to  give 

O  Law  Rep.,  6  Eq.,  619.  («)  2  Dr.  <&  Sm.,  514,  521. 

(8)  21  W.  R.,  619. 
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a  preferential  dividend,  and  the  only  question  is  as  to  the 
capital.  It  is  clear  that  to  me  that  the  articles  of  associa- 
tion did  authorize  the  creation  of  preference  shares,  having 
such  privileges  as  the  company  should  think  fit,  including 
a  preference  in  every  respect,  both  as  to  dividend  and  as  to 
capital ;  and  it  seems  highly  probable  that  unless  a  com- 
pany could  give  such  preference,  they  would  frequently  be 
unable  to  raise  the  money  they  require  for  the  undertaking. 

Then  the  only  remaining  question  is  whether  they  have 
exercised  their  power  in  such  a  manner  as  to  give  a  prefer- 
ence as  to  capital  as  well  as  dividend.  That  depends*  upon 
the  resolution  of  April,  1863,  and,  from  the  terms  of  that 
resolution,  I  am  quite  clear  that  the  power  was  executed, 
and  that  a  priority  was  given  to  the  new  shareholders.  The 
surplus  assets  must  therefore  be  distributed  among  the 
preference  shareholders  pro  rata^  in  repayment  of  their 
capital  and  interest,  in  accordance  with  the  resolution  of 
April,  *1863,  in  priority  to  the  ordinary  shareholders.  [65 
I  think  the  trustees  are  entitled  to  the  indemnity  they  re- 
quire. The  costs  of  all  pardos  are  to  be  paid  out  of  the 
estate. 

Solicitors  for  the  preference  shareholders :  Messrs.  Hiffe^ 
Russell  &  Iliffe. 

Solicitors  for  the  ordinary  shareholders :  Messrs.  McttSter- 
man,  Hughes  &  Co, 

Solicitor  for  the  trustees :  Mr.  Bateman  HarcourU 

See  note  to  Harrwm  v.  Mexican  Railway  Co.,  12  Eng.  R.,  802,   - 


[Law  Reports,  20  Eqnity  Cases,  66.] 
V.C.M!,  AprU  26,  27,  1875. 

McKewan  v.  Sanderson. 

[1872    M.     198.] 
Liquidaiion — Composition — Undu$  Advantage  hy  Crediion. 

A  banker  holding  bills  and  acceptances  as  a  security  for  advances  made  to  a  cus- 
tomer, took  a  guarantee  from  the  brother  of  the  customer  that  the  loss  of  the  bank 
should  not  exceed  £2,000.  This  transaction  took  place  after  the  customer  had  com- 
menced proceedines  for  the  liquidation  of  his  anairs,  and'  unknown  to  his  other 
creditors,  with  a  view  to  prevent  the  bank  from  opposing  a  composition : 

Held,  upon  a  bill  filed  by.  the  banker  to  enforce  performance  of  the  agreement,  that 
the  arrangement,  which  would  have  the  effect  of  giving  one  creditor  a  secret  advan- 
tage over  the  others,  could  not  be  sustained,  and  me  bill  was  dismissed  with  costs. 

Motion  for  decree. 

Tliis  was  a  bill  filed  by  the  public  officer  of  the  London 
and  County  Bank  to  enforce  against  the  defendant  George 
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Sanderson  a  guarantee  given  by  him  to  the  bank  under 
these  circumstances:  In  May,  1864,  James  Sanderson,  the 
brother  of  the  defendant,  opened  an  account  with  the  Lon- 
don and  County  Bank  at  their  Holborn  branch,  and  in  the 
usual  course  of  business  the  bank  discounted  for  him  and 
placed  to  his  credit  the  proceeds  of  discount  of  divers  bills 
of  exchange,  some  of  which  were  accepted  hy  James  Sander- 
son, and  some  were  drawn  or  indorsed  by  him  and  accepted 
by  other  persons.  At  the  end  of  August  and 'beginning  of 
September,  1870,  James  Sanderson  was  indebted  to  the  bank 
in  a  sum  exceeding  £6,800,  against  which  the  bank  held  ac- 
66]  ceptances  which  *they  had  discounted  for  James  Sander- 
son to  about  the  amount  of  his  debt.  James  Sanderson  was 
then  in  difficulties,  and  proposed  to  make  some  arrangement 
with  his  creditors  by  way  of  liquidation,  and  on  the  28th  of 
July,  1870,  he  filed  in  the  Court  of  Bankruptcy  a  petition 
for  liquidation  or  composition;.  On  the  30th  of  August, 
1870,  a  statement  of  his  affairs  was  filed  in  the  Court  of 
Bankruptcy,  whereby  it  appeared  that  the  bank  were 
among  nis  creditors.  On  the  27th  of  August,  1870,  the 
first  meeting  of  his'creditors  took  place,  and  notice  of  such 
meeting  was  given  to  the  bank,  and  Mi:.  Garland,  as  the 
representative  of  the  bank,  was  then  present.  At  that 
meeting  a  proposition  was  made  that  the  creditors  should 
accept  2s.  6d.  m  the  pound,  but  Mr.  Garland  declined  to 
accept  the  proposal,  and  the  bank  being  the  largest  creditor 
of  James  Sanderson,  the  proposal  was  not  accepted,  and 
the  meeting  was  adlournea  to  the  7th  of  September  follow- 
ing. On  that  day  the  defendant  and  his  brother  applied  to 
the  bank  to  forbear  pressing  James  Sanderson  into  bank- 
ruptcy or  proving  on  nis  estate,  ^d  to  give  time  for  realiz- 
ing the  acceptances  as  against  other  persons  liable  thereon, 
upon  the  terms  of  a  guarantee  to  be  given  by  the  defendant 
that  the  bank  should  not  ultimately  lose  more  than  £2,000 
on  James  Sanderson^  s  account.  The  bank  accepted  the 
proposal,  and  the  defendant  wrote  the  following  letter  to 
the  bank : 

"Gentlemen, — Referring  to  the  statement  showing  a  list 
of  acceptances  to  the  drafts  of  Mr.  James  Sanderson,  and 
acceptances  of  Mr.  James  Sanderson  to  various  drafts, 
amounting  in  the  aggregate  to  the  sum  of  £7,218  Is.  4d., 
under  discount  with  your  bank  and  for  various  good  con- 
siderations, I  hereby  guarantee  the  bank  that  the  ultimate 
loss  to  the  bank,  in  respect  of  the  said  acceptances  and 
drafts,  shall  not  amount  to  more  than  the  sum  of  £2,000. 
And  I  hereby  undertake  to  pay  to  the  said  bank  within 
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nine  months  from  this  date  such  sum  as  shall  be  found  to 
be  then  due  to  the  bank  in  respect  of  acceptances  and  drafts 
beyond  the  loss  above  mentioned,  namely,  £2,000 ;  and  I 
further  undertake  to  sign  such  further  or  other  guarantee 
embodying  the  terms  of  this  guarantee  and  arrangement,  to 
be  settled  and  approved  by  our  respective  solictors.  Signed, 
George  Sanderson." 

At  the  date  of  this  guarantee  the  acceptances  discounted 
for  *James  Sanderson  by  the  bank,  and  on  which  he  [67 
was  liable  to  the  bank,  amounted  to  £6,896. 

In  consideration  of  the  guarantee  the  bank  f orebore  to 
take  proceedings  against  James  Sanderson,  or  to  prove 
against  his  estate,  and  at  the  meeting  of  creditors,  held  on 
the  7th  of  September,  1870,  a  proposal  to  pay  2^.  in  the 
pound  was  accepted  by  a  statutory  majority  of  the  creditors 
present,  but  no  one  attended  the  meeting  on  behalf  of  the 
Dank,  and  no  intimation  was  given  to  the  creditors  of  the 
secret  arrangement  entered  into  between  the  defendant  and 
the  bank. 

In  pursuance  of  this  agreement  the  bank  proceeded  to 
realize  or  compound  the  acceptances  as  they  arrived  at  ma- 
turity, and  at  the  expiration  of  nine  months  the  original 
debt  of  James  Sanderson  was  reduced  to  the  sum  of  $4,867 
10s.  dd.,  and  the  bank  then  pressed  the  defendant  for  pay- 
ment of  that  amount,  less  the  sum  of  £2,000,  which  was  to 
be  the  total  loss  sustained  by  the  bank.  No  payment 
was,  however,  made  by  the  defendant  on  account  of  his 
guarantee,  and  this  bill  was  filed  praying  that  the  defendant 
might  be  ordered  to  pay  the  sum  claimed  by  the  bank 
after  deducting  the  £2,000,  and  that  an  account  might  be 
taken  of  what  was  due  to  the  bank  upon  transactions  be- 
tween the  parties,  the  bank  offering  to  give  up  to  the  de- 
fendant all  the  unsatisfied  acceptances  still  remaining  in 
their  hands. 

It  appeared  that  in  October,  1871,  the  plaintiflf,  as  puWic 
officer  of  the  bank,  commenced  an  action  at  law  against  the 
defendant  to  recover  the  amount  alleged  to  be  due  to  the 
bank  under  or  by  virtue  of  the  guarantee,  and  had  by  the 
declaration  claimed  the  sum  of  £3,000.  The  defendant  ap- 
peared, and  pleaded  to  the  action  that  the  guarantee  was 
made  between  the  bank  and  himself  without  tne  knowledge 
or  consent  of  the  creditors  of  James  Sanderson,  who  were  to 
be  bound  and  affected  by  the  proceedings  in  bankruptcy, 
and  for  the  purpose  of  giving  the  bank  a  fraudulent  prefer- 
ence over  other  creditors  of  James  Sanderson,  contrary  to 
the  terms  of  the  statute  in  such  case  provided. 
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The  plea  was  heard  on  demurrer,  on  the  allegation  that 
it  was  bad  in  substance,  and  judgment  was  given  against 
the  plaintiffs  demurrer  and  in  favor  of  the  defendant  on 
the  plea. 

This  bill  was  filed  on  the  18th  of  October,  1872,  and  the 
68]  *defendant  having  pleaded  that  the  plaintiffs  tjlaim 
was  founded  on  a  contract  giving  the  plaintiff  a  fraudu- 
lent preference  over  other  creditors,  the  plea  was  argued 
in  January,  1873,  and  the  Vice-Chancellor  overruled  the 
plea  on  the  ground  that  it  did  not  aver  that  proceedings  in 
the  liquidation  had  commenced  or  were  imminent  when 
the  guarantee  was  entered  into.  See  report  of  McKewan 
Y.  Sanderson  (^), 

Mr.  Waller,  Q.C.,  and  Mr.  Chubh,  for  the  plaintiff :  This 
bill  seeks  to  have  an  arrangement  carried  out  which  was  en- 
tered into  by  the  defendant  for  the  purchase  of  certain  bills 
and  acceptances  held  by  the  plaintiffs,  the  London  and 
County  Sank,  as  security  for  a  debt  owing  to  them  by 
James  Sanderson,  the  brother  of  the  defendant.  James 
Sanderson  was  a  customer  of  the  bank,  and  had  deposited 
these  bills  and  acceptances  with  them.  In  August,  1870,  he 
was  in  difficulties,  and  his  brother,  the  defendant,  in  order 
to  save  him  from  bankruptcy,  offered  to  purchase  from  the 
bank  these  various  securities,  which  at  tnat  time  had  not 
become  actually  due.  The  bank  had  full  power  to  sell  the 
securities  if  they  thought  fit,  and  the  transaction  was  a  fair 
and  proper  one,  and  such  as  the  defendant  was  bound  to 
carry  out.  This  case  has  nothing  to  do  with  the  bank- 
ruptcy of  James  Sanderson,  and  it  is  not  in  any  way  gov- 
erned hj  the  Bankruptcy  Act.  It  was  a  simple  purchase 
of  securities,  which  the  bank  had  a  right  to  sell  in  the  same 
way  that  they  might  have  transferred  an  estate  mortgaged 
to  them  as  a  security  for  money.  The  bank,  having  these 
securities,  refused  to  enter  into  any  compromise  in  connec- 
tion with  the  other*  creditors  of  James  Sanderson,  and 
though  the  agent  of  the  bank  attended  the  first  meeting  of 
the  creditors,  he  withdrew  from  the  meeting  and  declined 
to  be  a  party  to  any  composition,  considering  that  the  bank 
had  a  right  to  stand  upon  their  securities  independently  of 
the  other  creditors.  This  case  is  not  affected  by  the  Bank- 
ruptcy Act,  1869  (32  &  33  Vict.  c.  71).  The  92d  section  of 
that  act  provides  that  every  conveyance  or  transfer  of  prop- 
erty, or  charge  thereon  made,  ever^  payment  made,  every 
obligation  incurred,  and  every  judicial  proceeding  taken  or 
suffered  by  any  person  unable  to  pay  his  debts,  m  favor  of 

(')  Law  Rep.,  15  Eq.,  229. 
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any  creditor,  with  *a  view  of  giving  such  creditor  a  [69 
preference  over  the  other  creditors,  shall,  if  such  person 
shall  become  bankrupt  within  three  months,  be  deemed 
fraudulent  and  void  as  against  the  trustee  of  the  bankrupt ; 
but  this  section  was  not  to  affect  the  rights  of  a  purchaser, 
payee,  or  incumbrancer  in  good  faith  and  for  valuable  con- 
sideration. James  Sanderson  did  none  of  the  things  in- 
cluded in  this  section.  Long  before  his  bankruptcy  he  had 
deposited  the  bills  and  acceptances  with  the  bank,  and  the 
bank,  having  reason  to  suppose  that  their  customer  would 
not  jpay  his  debts,  sold  the  securities  to  a  third  person,  who 
was  in  this  case  the  bankrupt's  brother ;  but  the  transaction 
has  no  reference  to  the  fraudulent  disposition  of  property 
bv  a  bankrupt  contemplated  by  the  92d  section  of  the  act. 
That  section  expressly  confines  the  restriction  to  transac- 
tions between  the  debtor  himself  and  his  creditors,  and  does 
not  apply  to  transactions  by  third  parties. 

This  case  is  not  brought  within  any  of  the  authorities  re- 
specting fraudulent  debtors,  such  as  Jdckman  v.  Mitchell  ('), 
which  went  upon  the  bi'oad  principle  of  public  policy,  or 
Mare  v.  Sa/ndford  ('),  where  there  was  a  fraud  upon  the 
other  creditors.  Here  there  is  ho  question  of  public  policy, 
and  as  to  the  other  creditors  they  were  positivelv  gainers  by 
the  transaction.  They  might  have  had  the  whole  debt  of 
the  bank  thrown  into  the  scale  against  them,  and  they  would 
have  got  no  dividend  whatever  out  of  the  bankrupt's  estate. 
Instead  of  that  the  bank  consented  to  lose  £2,000,  and  the 
remaining  debt  was  to  be  purchased  up,  so  that  it  would 
never  form  part  of  the  bauKrupt's  liabilities:  Robson  on 
Bankruptcy  (*). 

Mr.  (Jlasse^  Q.C.,  and  Mr.  Cottrell^  for  the  defendant, 
cited  Mare  v.  Warner  (*),  Wood  v.  Barker  (*),  Hall  v.  Dy- 
son (•),  and  Murray  v.  Beeves  ('),  but  were  not  called  upon 
to  address  tlie  court. 

Sir  R.  Malins,  V.C:  The  plaintiff,  Mr.  McKewan,  is 
the  registered  public  officer  of  a  large  and  well-known  bank, 
the  London  and  County  Bank.  The  ^defendant  is  [70 
George  Sanderson.  He  is  the  brother  of  James  Sanderson, 
who,  in  the  year  1870,  was  in  difficulties,  so  great  that  he 
was  obli^d  to  take  proceedings,  or  proceedings  were  taken 
against  him,  in  bankruptcy.  James  Sanderson  appears  to 
carry  on  the  business  of  a  licensed  victualler,  and  also,  as  is 

(«)  18  Vee.,  681.  (»)  Law  Rep..  1  Eq.,  189. 

(«)  1  Giff.,  288.  (»)  17  Q.  B.  (N.S.),  786. 

(3)  Page  200.  (')  8  B.  «fe  C,  421. 
O  3  Gitr.,  100 
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not  unfreqnently  the  case  with  persons  in  that  occupation, 
a  bill  discounter,  chiefly  of  bills  collected  in  a  particular 
trade.  He  had  an  account  with  the  London  and  County 
Bank,  Holborn  branch,  and  had  deposited  with  them  bills 
to  a  large  amount — that  is,  £6,800.  Some  of  these  biUs 
were  accepted  by  himself  ;  of  some  he  was  the  drawer,  and 
of  some  he  was  the  indorser.  Nothing  can  be  more  clear 
than  that,  inasmuch  as  there  was  no  debt  due  to  the  bank 
except  for  these  bills,  if  all  had  been  good  bills  the  bank 
would  have  been  covered  by  them,  and  they  would  never 
have  become  creditors  of  James  Sanderson  at  all ;  but  the 
bank  were  perfectly  well  aware  that  these  bills  were  what 
bankers  would  call  '*a  very  bad  lot."  Therefore  they 
knew  that  thev  must  look  to  James  Sanderson,  their  cus- 
tomer, to  pay  them  any  deficiency  of  the  amount  they  would 
require  under  the  bills. 

In  this  state  of  things  a  meeting  of  the  creditors  of  James 
Sanderson  was  called  and  held  on  the  27th  of  August,  1870. 
The  bank,  I  understand,  were  unquestionably  the  largest 
creditors,  and,  as  the  largest  creditors,  they,  by  the  manager 
of  the  Holborn  branch,  Mr.  Garland,  attended  the  meeting 
of  that  day.  The  proposal  which  was  then  made  was,  that 
James  Sanderson  should  pay  a  dividend  of  2^.  6^.  in  the 
pound.  That  the  bank  would  not  accede  to.  They  cannot 
m  the  slightest  degree  be  blamed,  nor  could  any  other  cred- 
itor, for  not  assenting  to  such  a  proposal :  but  it  seems  it 
was  well  understood  that  if  that  dividend  was  paid  and  ac- 
cepted, the  defendant,  George  Sanderson,  the  brother  of 
James,  was  to  find  the  money.  The  meeting,  therefore,  was 
adjourned  to  a  subsequent  day,  the  7th  of  September.  I 
must  assume,  and  do  assume — and  it  is  not  attempted  to  be 
denied — that  if  it  had  not  been  for  what-  took  place  on  the 
7th  of  September  the  bank  would  have  attended  the  second 
meeting,  and  been  present  on  that  occasion  either  to  accede 
to  that  proposal  which  was  then  made,  or  to  refuse  it,  or  to 
resolve  upon  taking  further  proceedings  in  bankioiptcy. 
Then,  why  did  they  not  attend  the  second  meeting  of  the 
71]  *7th  of  September?  Because  it  appears,  not  only  by 
the  statement  of  the  plaintiff,  but  by  tneir  own  evidence, 
that  in  the  course  of  the  morning  of  that  day,  before  the 
hour  of  the  meeting,  Mr.  Garland  was  waited*  upon  by  the 
debtor,  James  Sanderson,  and  by  the  defendant,  George 
Sanderson,  who  made  a  proposal  that  if  they  would  stay 
away  from  the  meeting  and  take  no  further  proceedings 
against  James  Sanderson,  George  Sanderson  would  guaran- 
tee to  them  the  payment  of  the  full  amount  of  all  the  bills 
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they  held,  less  £2,000 — that  is,  instead  of  losing,  as  they 
might  have  done,  the  whole  £6,800,  happen  what  might  they 
should  lose  £2,000  only  ;  in  other  words,  that  he  would  pay 
them  the  whole  amount  of  the  bills  less  £2,000.  That  guar- 
antee which  was  given  by  George  Sanderson,  is  set  out  in 
the  bill,  and  dated  the  7th  of  September,  1870,  and  is  in 
these  words:  [His  honor  read  tne  letter  of  guarantee.] 
Then  there  is  a  very  long  list  of  bills,  amounting  to  the  sum 
of  £6,800  and  a  fraction.  Nine  months  were  to  be  given  by 
the  arrangement.  Letters  were  then  written  by  George 
Sanderson,  the  defendant,  to  the  bank,  the  effect  of  which 
is  that  they  shall  not  be  losers  by  giving  time  to  the  princi- 
pal debtor.  He  was  a  surety,  and  therefore  the  ordinary 
rule  that  creditors  giving  time  to  a  debtor  should  not  release 
the  surety  was  agreed  to  by  this  correspondence.  After 
this,  the  time  having  run  out,  the  bank  find  that  they  realize 
by  means  of  the  bills,  that  is,  they  receive  upon  these  bills 
from  the  acceptors,  drawers,  or  indorsers,  all  except  £4,867 
10s.  9d.  Suppose  this  arrangement  had  not  taken  place, 
this  is  perfectly  clear:  there  was  a  bankruptcy,  and  the 
right  of  every  creditor  under  a  bankruptcy  is  to  prove  for 
the  deficiency  after  he  has  realized  his  securitv.  He  must 
realize  the  security,  and  when  he  has  done  that  he  must 
prove  as  a  creditor  for  the  balance.  There  is  a  provision  in 
the  act  for  its  being  done  in  a  particular  manner,  but  it 
makes  no  difference;  it  comes  to  the  same  result,  that  a 
creditor  must  stand  as  a  creditor  for  the  purpose  of  proof 
only  for  that  amount  that  remains  due  after  the  securities 
are  realized.  If  this  arrangement  had  not  been  made  with 
George  Sanderson,  it  is  clear,  to  my  mind,  beyond  possibil- 
ity of  doub.t,  that  the  bank  would  have  stood  a  creditor  for 
£4,867  105.  9d^.,  that  being  the  amount  which  they  state  in 
their  own  bill  remained  due  to  them  after  all  the  securities 
were  realized.  They  therefore  call  upon  the  ^defendant,  [72 
George  Sanderson,  to  pay  the  difference  between  that  and 
the  other  sum,  because  they  had  agreed  to  lose  £2,000  ;  and 
therefore,  as  they  were  the  losers  of  £4,800,  he  was  to  pay 
the  difference  between  £2,000  and  that  amount,  namely, 
£2,867  10s.  9d. 

It  is  not  necessary  to  say  anything  about  the  conduct  of 
George  Sanderson.  I  do  not  admire  the  conduct  of  a  man 
who  enters  into  a  pecuniary  arrangement  of  this  kind  and 
then  repudiates  it  under  technical  objections  of  law.  Com- 
ing to  the  conclusion  I  do  against  the  plaintiff,  it  is  not 
from  any  admiration  of  the  proceedings  of  the  defendant ; 
but  as  the  Vice  Chancellor  Stuart  said,  in  3fare  v.  Sand- 
13  Eng.  Rep.  78 
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fordQ\  he  decided  the  case,  not  npon  the  merits  of  the 
plaintiff,  but  the  demerits  of  the  defendant ;  so  I  say  here, 
not  upon  the  merits  of  the  defendant,  but  on  the  demerits 
of  the  plaintiff,  I  come  to  the  conclusion  I  do. 

Now  I  take  it  to  be  thoroughly  settled,  both  in  courts  of 
law  and  equity,  that  where  there  is  a  bankruptcy,  or  an  ar- 
rangement with  creditors  by  composition  or  insolvency, 
when  insolvency  exists  as  contradistinguished  from  bank- 
ruptcy, it  is  the  duty  of  all  creditors  who  have  once  taken 
part  m  the  proceedings  of  bankruptcy  or  composition  to 
stand  to  share  and  share  alike.  fk][uality  is  the  only  prin- 
ciple that  can  be  applied,  and  if  one  creditor,  unknown  to  the 
otner  creditors — not  unknown  to  one  or  two,  but  to  the  gen- 
eral body — enters  into  an  arrangement  by  which  he  gets  for 
himself  from  the  debtor,  or  from  any  one  on  behalf  of  the 
debtor,  any  collateral  advantage  whatever,  that  is  a  fraud 
upon  the  other  creditors;  and,  although  the  money  may 
have  been  paid,  this  court  will  enforce  its  repayment.  This 
is  in  conformity  with  the  decision  of  Lord  Eldon  in  Jack- 
TTian  V.  MitchaH^\  where  he  says :  "  The  decree  in  the  first 
case  must  therefore  be,  that  this  bond  shall  be  delivered  up 
to  be  cancelled.  The  other  bill  must  be  dismissed  ;  and  the 
decree  must  be  made  with  costs  in  both  causes ;  though 
Jackman  was  a  party,  as  in  these  cases,  which  proceed  upon 
grounds  of  public  policy,  the  relief  is  given  on  account,  not 
of  the  individual,  but  of  the  public." 

That  principle  cannot  be  too  well  understood.  I  am  sorry 
to  find  it  is  not  better  understood ;  and  I  hope  this  will  be 
a  lesson  to  bankers,  whether  joint  stock  or  private  bankers, 
73]  that  where  *there  is  once  a  bankruptcy  of  a  customer, 
they  are  not  to  stipulate  for  a  private  advantage  to  them- 
selves, but  must  stand  with  the  other  creditors  and  partici- 
pate equally  with  them. 

It  has  been  attempted  to  distinguish  this  case  from  Jack- 
man  v.  Mitchell  (*),  and  it  is  said  that  this  is  not  a  compo- 
sition, and  is  not  the  giving  of  an  advantage  to  one  creditor 
over  the  other,  but  that  it  is  the  creditor  selling  the  bills ; 
and  if  the  case  could  be  brought  to  that,  I  quite  agree  that 
if  the  bank,  without  communication  with  the  debtor,  or  any 
one  on  behalf  of  the  debtor,  had,  on  the  7th  of  September, 
said,  **  We  will  have  nothing  to  do  with  the  bankruptcy  of 
James  Sanderson  ;  here  are  certain  bills,  what  will  you  give 
us  for  them  V — if  that  had  been  said  to  a  perfectly  indiffer- 
ent individual,  they  might  have  sold  them  tor  whatever  they 
could  get,  and  might  have  refrained  from  taking  part  in  the 

(')  1  Giff.,  288.  CO  1-^  Ves.,  581,  587.  (")  la  Ves.,  581. 
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bankruptcy  proceedings.  But  directly  you  find  it  is  a  sug- 
gestion of  the  bankrupt  himself,  or  somebody  on  behalf  of 
the  bankrupt,  it  brings  the  case  within  this  rule — that  it  is 
an  arrangement  unknown  to  the  creditors  at  large,  by  which 
the  one  creditor  stipulates  for  a  benefit  to  himself  which  the 
other  creditors  do  not  get.  The  case  cannot  be  better  put 
than  it  is  put,  I  think,  by  Vice-Chancellor  Stuart  in  the  case 
of  Mare  v.  Sandford  (*).  It  was  very  carefully  considered 
bjr  him.  Mr.  Mare  was  a  bankrupt  who  had  failed  for  a 
million  of  money ;  and  he  entered  into  an  arrangement  by 
.which  he  agreed  to  pay  a  particular  creditor  205.  in  the 
pound,  while  the  other  creditors  were  only  getting  6^.  This 
was  concealed  from  the  other  creditors ;  and  this  transaction 
with  the  London  and  County  Bank  was  concealed  from  the 
other  creditors,  because  that  which  is  not  disclosed  is  con- 
cealed ;  and  if  there  had  been  no  concealment,  if  the  man- 
ager of  the  bank  had  gone  to  the  meeting  of  the  7th  of 
September,  and  said,  ''We  take  no  further  part,  for  we. 
have  entered  into  an  arrangement  with  the  bankrupt's 
brother  to  have  105.  in  the  pound,"  can  anybody  believe 
that  the  general  creditors  would  have  acquiesced  in  that  ? 
Not  to  tell  them  was  to  conceal  it ;  and  to  conceal  it  was,  in 
my  opinion  (not  to  use  harsh  terms),  a  total  misapprehen- 
sion of  the  rights  of  creditors  inter  se.  In  the  case  I  am 
referring  to,  it  was  concealed  after  the  bankruptcy  of  Mare, 
and  he  was  sued  upon  the  bill.  He  instituted  a  suit  pray- 
ing that  a  certain  bill  of  exchange  might  be  declared  to  be 
illegal  *and  void  in  the  hands  of  the  defendant ;  "  and,  [74 
secondly,  that  the  defendants  might  be  ordered  to  enter 
up  satisfaction  of  the  judgment  for  £408115.,  which  was 
signed  by  him  on  the  8th  of  September,  1857."  The  Vice- 
Chancellor  saidQ:  "  I  am  sorry  that  a  case  of  this  kind 
should  come  beiore  the  court,  because  neither  the  plaintiff 
nor  the  defendant  makes  a  good  figure.  They  made  a  secret 
underhand  bargain,  by  which  the  defendant  gained  a  greater 
advantage  than  the  gther  creditors  of  the  plaintiff  under 
the  bankruptcy,  and  the  plaintiff,  after  gaining  the  advan- 
tage of  that  underhand  bargain,  has  come  to  this  court  to 
have  it  set  aside  on  the  ground  of  its  illegality."  There  is 
some  excuse  in  this  case  for  the  London  and  County  Bank. 
They  were  misled  by  their  advisers  on  that  occasion,  who 
persuaded  them  that  this  amounted  only  to  a  sale  of  the 
bills  of  exchange  or  promissory  notes.  If  that  had  been 
the  simple  transaction,  without  communication  with  the 
bankrupt,  or  anybody  on  his  behalf,  that  might  have  been 

(')  1  Giff.,  288.  O  1  Giflf.,  294. 
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sustained ;  but  directly  you  find  that  there  is  an  arrange- 
ment to  accept  a  greater  advantage,  by  which  the  position 
of  one  creditor  as  regards  the  other  creditors  is  altered,  then 
the  case  assumes  a  different  character ;  and  whether  that  is 
done  by  being  invited  to  attend  a  meeting,  or  to  refrain 
from  attending  a  meeting,  is  precisely  the  same.  I  am  war- 
ranted in  that  by  the  language  of  vice-chancellor  Stuart 
when  he  says  (*) :  "  All  sucn  secret  arrangements,  therefore, 
are  utterly  void.  They  cannot  be  enforced  even  against  the 
debtor  himself,  and  money  paid  under  them  may  be  recov- 
ered back,  as  having  been  obtained  against  the  clear  princi- 
ples of  public  policy. ' '  I  should  say  that  the  Vice- Chancellor 
reads  that  from  Mr.  Adam's  book,  but  he  adopts  it  as  the 
basis  of  his  own  judgment.  Therefore  all  the  courts  of  law 
and  ec[uity  perfectly  agree  on  this  subject,  that  if  there  be 
any  kmd  of  arrangement  whatever  with  one  creditor  apart 
from  the  others,  and  not  communicated  to  the  others,  which 
influences  them  to  accept  a  composition  which  otherwise 
they  would  not  have  accepted,  that  is  a  corrupt  transaction, 
and  vitiates  the  whole  arrangement ;  and  if  that  creditor  ob- 
tains an  advantage,  this  court  will  compel  hira  to  restore 
what  he  has  received. 

Mr.  GHasse  drew  my  attention  to  the  case  of  HaJZ  v.  Dy- 
son (•).  That  is  precisely  similar  to  this.  Here  the  bank 
75]  had  attended  *the  first  meeting ;  they  had  given  notice 
of  opposition  by.  refusing  to  accept  the  2^.  Qd.  in  the  pound, 
and  therefore  it  comes  within  this  rule :  "An  agreement  by 
the  attorney  of  an  insolvent  with  one  of  the  creditors,  who 
has  given  notice  of  opposition  to  the  insolvent's  discharge, 
to  pay' such  creditor  a  certain  sum  of  money  in  considera- 
tion that  he  will  withdraw  his  opposition,  is  void;  such 
consideration  being  contrary  to  the  policy  of  the  Insolvent 
Debtors  Act,  and  a  fraud  upon  the  other  creditors.  Al- 
though it  do  not  appear  that  the  money  is  to  be  paid  out  of 
the  insolvent's  funds"  (').  Then  Lord  CampbeU  in  giving 
judgment  says :  "This  rule  must  be  made  absolute.  There 
IS  no  doubt  that  the  plaintiff  might  have  withdrawn  his  op- 
position, if  he  chose,  but  he  had  no  right  to  agree  to  do  so 
m  consideration  of  receiving  money."  And  further  on  he 
says :  "  In  the  present  case,  the  creditor  is,  as  it  were,  bought 
off ;  he  was  under  a  moral  obligation  to  continue  his  oppo- 
sition, inasmuch  as  by  giving  notice  of  it,  he  had  led  the 
other  creditors  to  believe  that  he  really  intended  to  oppose. 
The  consequence  of  his  withdrawing  is  that  justice  is  disap- 
pointed, because  the  adjudication  is  made  witliout  the  proper 
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investigation  having  taken  place.  It  seems  to  me  that  the 
consideration  for  receiving  the  money,  which  is,  to  withdraw 
his  opposition,  and  that,  after  Having  given  notice  of  it,  is 
clearly  immoral." 

Now,  the  result  of  this  transaction  is  this:  that  while  all 
the  other  creditors  have  had  only  2^.  in  the  pound,  the  bank 
will  have  had  more  than  10^.  if  they  succeed  in  ther  claim, 
for  they  call  upon  the  defendant  to  pay  £2,867  out  of  the 
£4, 867.  Therefore  they  are  ' '  bought  oflf, "  as  Lord  Campbell 
said ;  that  is,  they  were  induced  not  to  attend  that  meeting, 
when  they  ought  to  have  gone  and  continued  the  oppo- 
sition for  the  benefit  of  the  other  creditors  and  themselves, 
and  to  have  promoted  equality  among  them  all,  whether  by 
payment  of  a  dividend  by  tfie  brother,  or  out  of  the  assets 
of  the  bankrupt's  estate.  It  was  incumbent  upon  them  to 
continue  the  procfeedings  they  had  taken  to  enable  that 
equality  to  bq  made.  What  is  the  result  ?  That  they  are 
to  get  11^.  or  12s.  in  the  pound,  because  they  were  bought 
off  or  induced  not  to  attend  the  second  meeting.  If  the  de- 
fendant, George  Sanderson,  could  afford  to  pay  £2,867  for 
his  brother's  creditors,  he  ought  to  have  paid  it  for  the  ben- 
efit of  all  the  creditors.  It  was  an  unfair  *transaction  [76 
on  his  part  to  give  a  preference  to  the  bank,  because  he 
thought  they  were  powerful  and  could  bring  about  sonie 
collateral  arrangement. 

Upon  all  these  grounds  it  is  perfectly  impossible  on  this 
bill  that  the  bank  can  succeed  upon  this  guarantee,  it  being 
opposed  to  all  public  policy,  and  therefore  the  bill  must  be 
dismissed. 

Although  the  Vice-Chancellor  Stuart,  in  Mare  v.  Sand- 
ford  (*),  dismissed  the  bill  with  costs,  in  a  subsequent  case 
some  doubt  was  expressed  upon  that  subject.  I  am  sorry 
that  the  officers  of  the  London  and  County  Bank  should 
have  acted  in  this  way.  I  tliink  they  have  committed  a 
great  error,  and  they  will  know  better  in  future  if  ray  judg- 
ment stands.  The  /bill  must  be  dismissed.  I  have,  how- 
ever, so  little  admiration  for  the  conduct  of  Mr.  George  San- 
derson, that  I  think  it  must  be  dismissed  without  costs. 

Mr.  Glasse:  This  is  a  different  case  from  Mare  v.  Sand- 
fordj  because  the  whole  of  this  question  might  have  been 
decided  at  law.  Having  gone  on  at  law  to  a  certain  point, 
they  stop  those  proceedings,  and  doubly  vex  us  by  after- 
wards coming  to  this  court.  In  Wood  v.  Barker  ('),  where 
the  plaintiff  sought  to  set  aside  a  secret  bargain,  the  Vice- 

(«)  1  Giff.,  288.  O  L»w  Rep.,  1  Eq.,  139. 
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Chancellor  considered  that  on  the  ground  of  public  policy 
the  defendant  ought  to  pay  the  whole  costs  of  the  suit. 

The  Vice- Chancellor  :  I  think,  considering  this  is  a 
bank,  they  were  bound  to  know,. or  if  they  did  not  know, 
to  have  ascertained  before  filing  this  bill,  that  such  transac- 
tions must  be  discountenanced  oy  a  court  of  equity.  They 
tried  their  case  at  law,  but  it  is  quite  plain  why  they  stopped 
that  case.  The  judges  gave  as  strong  an  opinion  against  the 
transaction  as  I  have  given  now.  They  saw  no  prospect  of 
success  at  law,  and  now  they  try  their  hands  in  equity. 
They  have  committed  an  error,  and  under  the  circumstances, 
and  more  particularly  on  the  ground  of  the  proceedings  at 
law,  I  come  to  the  conclusion  that  the  bill  must  be  dismissed 
with  costs. 

Solicitors  for  the  plaintiffs :  Messrs.  Dean.  ChvJbh  &  Co. 

Solicitor  for  the  defendant :  Mr.  /.  8.  Miller. 
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SaU  by  Auction — Openitig  Biddings — Mtjteonduet  in  the  Management  of  the  Sale — 80  dfr 

81   Fid.  c.  48. 

Tn  order  to  entitle  parties  to  open  the  biddings  after  a  sale  by  auction  under  the 
court  since  the  passing  of  the  Bales  of  Land  by  Auction  Act,  1867,  there  must  be 
either  fraud  or  such  misconduct  as  borders  on  fraud. 

Consideration  of  the  circumstances  necessary  to  justify  the  presumption  of  such 
misconduct 

This  was  a  snmmons  seeking  to  open  the  biddings  on  a 
sale  by  auction  on  the  16th  of  April,  1874,  in  pursuance  of 
an  order  made  in  the  suit  on  the  4th  of  August,  1873,  so  far 
as  related  to  the  property  put  up  as  lot  6  at  the  sale,  on  the 
ground  of  misconduct  in  carrying  out  the  sale. 

The  suit  was  instituted  by  beneficiaries  under  the  will  of 
a  testator,  Joshua  Delves,  against  the  trustees  and  other 
parties.    ' 
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The  order  was  for  the  sale  of  the  real  estate  of  the  testa- 
tor, Joshua  Delves,  and  the  property  was  put  up  in  six 
lots.  As  to  lots  3,  4  and  6,  the  bidding  did  not  reach  the 
reserved  prices.  Lots  1  and  2  consisted  of  certain  house 
property  at  Tunbrid^e  Wells,  and  lot  6  of  a  farm  of  112 
acres  at  Rotherfield,  m  Kent,  called  the  Whitehouse  Farm, 
partly  of  freehold  and  partly  of  copyhold  tenure.  The  farm 
was  almost  surrounded  by  property  belonging  to  the  Earl 
of  Abergavenny,  and  was  subject  to  his  rights  of  free  warren 
and  free  chase.  Mr.  William  Delves,  the  land  agent  of  the 
Earl,  and  his  son,  Mr.  W.  H.  Delves,  were  the  trustees  of 
the  estate,  and  the  beneficiaries  were  the  first  cousins  of  the 
former. 

Mr.  William  Delves  took  an  active  part  in  carrying  out 
the  order  for  sale.  He  selected  the  auctioneer,  and  they 
together  selected  a  Mr.  Dunn  to  assist  in  making  valuations 
and  plans,  and  they  all  took  part  in  fixing  the  reserved 
prices. 

This  was  done  at  a  meeting  on  the  24th  of  February,  1874. 
There  was  some  little  difference  in  the  recollection  of  the 
parties  as  to  what  took  place  at  the  meeting  with  respect  to 
the  valuation  of  the  farm.  The  price  ultimately  fixed  upon 
was  £3,000,  but  the  Auctioneer  had  been  inclined  to  tiy  [78 
it  at  3,000  guineas  ;  -and  he  stated  in  evidence  that  he  had 
had  in  his  mind  a  still  higher  figure,  the  amount  of  which 
he  was  uncertain,  but  this  was  not  borne  out  by  the  recol- 
lection of  the  other  parties.  The  £3,000  was  arrived  at  by 
taking  thirty-three  years'  purchase  on  an  estimated  rental 
of  £90  instead  of  the  then  actual  rental  of  £66,  which  was 
considered  too  low. 

Some  days  before  the  auction  Mr.  Delves  had  had  some 
conversation  with  the  Earl  with  reference  to  the  desirability 
of  the  latter  becoming  the  purchaser,  and  had  expressed  the 
^opinion  that  the  value  of  the  farm  was  about  £3,000.  He 
however  explained  that,  being  trustee  of  the  property,  he 
could  not  act  for  the  Earl  at  the  sale. 

The  reserved  price  of  £3,000  was  adopted  by  the  court, 
and  a  sealed  envelope  inclosing  it,  with  proper  directions  as 
to  opening  it  printed  on  the  outside,  was  forwarded  to  the 
auctioneer  bv  the  Chief  Clerk. 

The  day  before  the  sale  a  Mr.  Wray  called  upon  the 
auctioneer  and  stated  that  he  intended  to  go  to  tne  sale, 
and  was  prepared  to  bid  for  the  farm  up  to  £4,000,  but  on 
the  day  of  the  sale  he  again  went  to  him,  and  stated  that  he 
had  heard  that  the  Earl  intended  to  buy  the  property  at 
any  price,  and  that  it  was  therefore  no  use  for  nim  to  bid. 
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It  appeared  also  that  Mr.  Delves  had  been  informed  of  the 
statements  which  Mr.  Wray  had  been  making. 

The  sale  took  place  at  Tunbridge  Wells,  and  on  the 
Whitehouse  Farm  being  put  up  at  the  auction,  Mr.  Streat- 
field,  the  private  secretary  of  the  Earl,  who  had  been  in- 
structed to  act  on  his  behalf  at  the  sale,  made  a  bid  of 
£2,600 ;  but  though  the  room  was  full  of  people  there  was 
no  counter  bid,  and  the  auctioneer  having  stated  that  he 
could  not  sell  at  that  price,  Mr.  Streatfield  made  another 
bid  of  £3,000.  Some  minutes  then  elapsed,  during  which 
the  auctioneer  explained  the  merits  of  the  estate,  but  as  no 
further  bid  was  made,  it  was  knocked  down  to  Mr.  Streat- 
field, and  the  Earl  became  the  purchaser  at  the  reserved 
price. 

Mr.  Delves  was  present  at  the  sale,  but  took  no  part  be- 
yond saying,  in  answer  to  a  question,  that  the  rights  of  free 
chase  and  free  warren  belonging  to  the  Earl  were  undoubted, 
to  which  one  of  Mr.  Delves'  sons  added  that  the  owner 
would  have  concurrent  rights. 

79]  *The  farm  having  been  knocked  down,  Mr.  Delves, 
who  had  money  in  his  hands  applicable  to  the  purpose, 
filled  up  a  check  for  the  amount  of  the  deposit. 

ThQUgh  Mr.  Wray  was  in  Tunbridge  Wells  on  the  day 
and  at  the  time  of  the  sale,  he  did  not  attend,  and  he  gave 
as  his  reason  for  non-attendance  that  he  was  not  aware  of 
the  change  in  the  law  taking  away  the  rights  of  opening 
biddings.  After  the  sale  he  repeated  his  offer  of  £4,000  for 
the  farm,  and  some  of  the  parties  to  the  suit  becoming  aware 
of  this,  caused  the  summons  to  be  taken  out  by  the  plain- 
tiffs' solicitor. 

Mr.  Stone,  the  country  solicitor  of  the  plaintiffs,  having, 
in  cross-examination  upon  an  affidavit,  expressed  his  belief 
that  Mr,  Delves  was  as  competent  to  value  land  as  any  one. 
in  the  county  of  Sussex,  and  having  repudiated  anv  impu- 
tation of  fraud,  in  answer  to  the  question,  ''  What  fraud  or 
improper  conduct  do  you  impute  in  this  case?"  said,  "I 
impute  no  fraud  or  improper  conduct,  but  I  leave  the  court 
to  judge  from  the  facts  before  it." 

Mr.  Olasse,  Q.C.,  and  Mr.  Righy^  for  the  plaintiffs:  Mr. 
Delves,  being  the  agent  of  Lord  Abergavenny,  was  disquali- 
fied from  taking  any  part  in  the  sale  on  behalf  of  the  bene- 
ficiaries. He  had  necessarily  a  bias  which  might  induce 
him  to  fix  the  reserved  price  unduly  low,  and  the  fact  that 
the  reserved  price  was  at  his  instance  reduced  below  the 
figure  estimated  by  the  auctioneer,  proves  that  he  was  so 
influenced.     But  it  is  not  necessary  to  show  that  he  was  so 
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influenced  in  order  to  set  aside  the  sale.  It  is  suflScient  to 
show  that  there  was  a  relation  between  him  and  the  pur- 
chaser which  might  have  influenced  him :  Ex  parte  Ben- 
nett {^).  The  rule  that  a  transaction  is  avoided  altogether 
if  a  relation  exists  between  the  parties  in  which  their  in- 
terest conflicts  with  tl^ir  duty  will  be  strictly  maintained : 
Oreerdaw  v.  King  (') ;  and  the  passing  of  the  Sales  of  Land 
by  Auction  Act,  1867,  has  not  affected  it :  Guest  v.  Smythe  ("). 
Tlie  discussion  of  the  price  with  Lord  Abergavenny  is  of 
itself  suflicient  to  avoid  the  sale :  Ex  parte  Sug7ies{*).  If 
Mr.  Delves  had  been  in  an  unbiassed  condition,  it  would 
have  been  obvious  to  him  that  Lord  Abergavenny  would 
*give  a  higher  price  than  other  people,  and  he  would  [80 
have  taken  that  fact  into  account  in  fixing  the  reserve. 

Evidence  that  the  reserved  price  was  inadequate  is  quite 
unneceasary.  The  fact  is  shown  by  the  oflEer  made  by  Mr. 
Wray. 

Mr.  W.  E.  Hobinson.  for  the  defendants. 

Mr.  W.  Pearson,  Q.C.,  (Mr.  Ward  with  him),  for  the  Earl 
of  Abergavenny,  commenced  stating  his  view  of  the  facts  of 
the  case,  but  was  stopped  by  the  court. 

Sir  R.  Malins,  V.C.,  after  stating  and  commenting  on 
the  facts,  continued :  In  order  to  open  a  bidding  it  must  be 
established  to  the  satisfaction  of  tne  court  that  there  has 
been  fraud  or  improper  conduct  in  the  management  of  the 
sale.  I  need  not  trouble  my  Self  with  the  question  of  fraud 
here,  because  that  is  expressly  disclaimed.  No  imputation 
is  made  on  Lord  Abergavenny,  Mr.  Delves,  Mr.  Streatfield, 
or  any  one  person  concerned  in  the  transaction  of  having 
been  guilty  of  any  fraudulent  conduct. 

The  question,  then,  is  whether  there  has  been  any  such 
improper  conduct  in  the  management  of  the  sale,  as,  accord- 
ing to  the  proper  interpretation  of  the  Sales  of  Land  by 
Auction  Act,  1867,  would  iustify  the  opening  of  the  bid- 
dings^  I  cannot  help  thinting  that  improper  conduct  for 
this  purpose  must  mean  something  which,  although  not 
fraudulent,  borders  upon  fraud.  It  must  imply  a  contriv-  , 
ance  by  some  of  the  parties  by  which  the  property  has  been 
improperly  sold.  There  mav  be  improper  conduct  which 
does  not  amount  actually  to  fraud,  yet  is  in  that  direction  ; 
something  that  cannot  be  approved  of  in  the  course  of  the 
sale. 

[Mr.  W.  Pearson  referred  to  a  case  of  Brown  v.  Oakshott, 

(»)  10  Ves.,  881.  (*)  Law  Rep.,  5  Ch.,  661. 

(«)  8  Be«v.,  49.  (<)  6  Yea.,  617. 

13  Eng.  Rep.  •     79 
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which  came  before  the  Master  of  the  Rolls  on  the  27th  of 
July,  1869,  as  being  in  accordance  with  that  view.] 

My  opinion  is,  in  accordance  with  that  case,  that  in  order 
to  justify  the  opening  of  the  biddings,  there  must  be  some 
impropriety  of  conduct,  not  merely  error  of  judgment, 
which  shows  that  the  owners  of  th^  estate  have  not  been 
81]  fairly  dealt  with,  or  that  *matt^r8  have  been  so  con- 
trived that  the  fair  value  of  the  property  has  not  been 
realized; 

Now  I  find  that  impropriety  of  conduct  as  well  as  fraud 
is  disclaimed.  I  must,  therefore,  look  carefully  to  see  what 
is  the  conduct  of  which  complaint  is  made.  The  first  ground 
of  complaint  is  that  Mr.  William  Delves,  a  gentleman  no 
longer  young,  and  admitted  to  be  a  very  experienced  and 
able  land  surveyor,  and  of  perfectly  honorable  character, 
who,  though  not  a  trustee  for  sale,  nad  the  legal  estate  in 
the  property  vested  in  him,  being  a  relative  of  the  bene- 
ficiaries, who  were  all  his  first  cousins,  acted  as  a  trustee  for 
sale,  appointing  the  auctioneer  and  surveyor,  occupying  at 
the  same  time  the  inconsistent  position  of  agent  for  the  in- 
tending purchaser.  [His  honor  then  referred  to  the  facts 
as  to  the  settling  of  the  reserved  price,  and  continued :] 

Mr.  Rigby  says  that  it  is  impossible  for  the  court  to  dive 
into  human  motives,  or  to  tell  when  a  man  may  be  improp- 
erly influenced,  and  that  the  usual  course  of  the  court  is  to 
Eresifne  that  he  was  so  influenced.  The  suggestion  is  that 
e  was  more  influenced  by  a  desire  that  Lord  Abergavenny 
should  get  the  estate  cheaply  than  that  his  relatives  should 
get  a  good  price  for  it.  That  is  a  suggestion  for  which,  in 
my  opinion,  there  is  not  a  particle  of  foundation  or  justifi- 
cation. I  am  satisfied  that  throughout  the  transaction  Mr. 
Delves  acted  in  a  spirit  of  perfect  fairness,  and  that  he  in- 
tended properly  to  perform  his  duty  towards  the  vendors  of 
this  estate  of  fixing  the  reserved  bidding  at  such  a  price  as 
should  secure  it  against  being  sold  under  its  fair  value.  The 
proof  of  this  is,  that  while  the  property  was  let  at  £65  a  year 
I — ^and  if  he  were  playing  into  the  hands  of  Lord  Aberga- 
venny he  might  have  proposed  to  take  that  as  the  fair  cri- 
terion of  value — he  actually  took  it  at  £90,  which  he  con- 
sidered the  fair  value. 

It  is  my  lot  sometimes  to  have  to  fix  reserved  biddings, 
though  it  is  generally  done  by  the  Chief  Clerk.  I  think  the 
fair  principle  to  be  observed  m  fixing  reserved  biddings  is  to 
put  a  moderate  price  on  the  property,  because  if  they  are 
fixed  at  a  fancy  price  which  one  man  in  the  world  only  could 
be  induced  to'^give,  such  as  Lord*  Abergavenny  might  give 
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on  account  of  the  situation  of  his  estate,  and  he  does  not 
come  forward,  all  the  expense  of  the  auction  is  thrown  away, 
the  parties  are  disappointed  *in  the  hope  of  receiving  [82 
their  money  at  an  early  period,  and  the  very  fact  of  the 
property  not  being  sold  at  the  auction  damp  future  sales. 

I  am  therefore  clearly  of  opinion  that  it  is  for  the  interest 
of  all  parties  concerned  to  fix,  not  a  fancy  price,  but  the  fair 
value  which  the  property  is  worth  in  the  market,  so  as  to 
secure  that  the  parties  interested  shall  have  that  price,  and 
that  the  property  shall  not  be  sold  otherwise.  I  think  there 
cannot  be  a  more  apt  illustration  of  this  than  this  very  case ; 
because  it  is  impossible  to  say  whether  Mr.  Streatfield  would 
have  advanced  upon  the  bid  of  £3,000. 

Now  it  is  by  no  means  certain  that  the  recommendation  of 
the  person  employed  in  fixing  the  reserved  bidding  will  be 
sustained  by  the  court.  There  was  a  case  in  which  I  in- 
creased the  reserved  bidding  very  considerably  above  the 
sum  fixed  by  the  agents  employed,  even  after  my  Chief  Clerk 
had  adopted  their  recommendation.  If  I  can  suppose  a 
thing  so  dishonorable  to  Mr.  Streatfield  or  to  Mr.  Delves, 
which  I  do  not,  as  that  Mr.  Delves  had  whispered  to  Mr. 
Streatfield  not  to  go  any  higher,  or  that  he  had  bid  up  to  the 
reserved  bidding,  the  case  would  have  been  very  different. 
But  that  is  impossible,  because  they  neither  of  them  knew 
the  reserved  bidding. 

[His  honor  then  referred  to  and  commented  on  the  facts 
relating  to  the  proposal  made  by  Mr.  Wray,  and  as  to  the 
value  of  the  farm,  and  after  stating  his  conclusion  that  the 
value  to  any  one  except  Lord  Abergavenny  was  not  more 
than  £3,000,  continued :] 

It  is  said  that  Mr.  Delves  ought  not  to  have  been  present 
at  the  sale.  It  may  be  that  it  would  have  been  better  if  he 
had  stayed  away  altogether.  If  he  had,  possibljr  this  dis- 
pute might  not  have  arisen.  At  the  same  time,  if  he  was 
there  as  a  spectator,  I  am  at  a  loss  to  see  what  there  was  in 
that  fact  to  lead  anybody  in  the  auction  room  to  conjecture 
that  Mr.  Streatfield  was  bidding  on  behalf  of  Mr.  Delves. 

Therefore,  under  all  these  circumstances,  what  is  to  be 
done  ?  Here  is  a  case  brought  forward  which  can  only  suc- 
ceed upon  proving  fraud  or  improper  conduct  in  the  man- 
agement of  the  sale,  and  the  parties  were  bound  to  know 
that  they  could  not  succeed  *unless  they  could  bring  [83* 
one  of  those  charges  home  to  the  parties ;  and  it  is  a  re- 
markable thing  that  in  such  a  case  as  this  not  one  of  the 
parties  beneficially  interested  have  put  forward  a  tittle  of  evi- 
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dence.  [His  honor  then  referred  to  the  cross-examination 
of  the  witnesses,  and  continued :] 

Therefore,  under  these  circumstances,  I  am  obliged,  to 
come  to  the  conclusion  that  the  application  which  is  made 
for  the  opening  of  these  biddings  has  entirely  failed,  and  I 
am  very  sorrj  that  the  attempt  should  have  been  made. 

Although  it  is  very  important  that  sales  should  be  prop- 
erly and  honorably  conducted,  I  subscribe  most  heartily  to 
all  that  was  said  by  Lord  Eldon  in  Ex  parte  Hughes  (*), 
where  a  factor  knew  what  the  reserved  bidding  was,  and  be- 
came the  purchaser  by  bidding  £10  beyond  it ;  and  if  Mr. 
Delves  had  been  the  purchaser  here  it  might  have  applied. 
So  in  Ex  parte  BeuTiett  (*),  the  commissioner  of  'the  bank- 
ruptcy whose  duty  it  was  to  sell  the  estate  became  the 
purchaser. 

Therefore,  being  satisfied  that  the  fair  maket  value  was 
fixed,  and  fixed  in  the  spirit  of  honor  and  fairness  by  Mr. 
Delves  and  all  concerned  in  the  transaction,  and  being  also 
satisfied  that  the  auction  was  fairly  conducted  on  the  part 
of  everybody,  I  dismiss  this  summons ;  and,  as  I  am  very 
clearly  of  opinion  that  the  application  ought  not  to  have 
been  made,  it  must  be  dismissed,  with  costs. 

Solicitors:  Messrs.  Collyer-Bristow.Witliers  <&  RtisseU; 
Messrs.  Harting  &  Sons  ;  Messrs.  Talbot  &  Tasker. 

O  6  Yes.,  617.  '  («)  10  Yes.,  881. 


As  to  when  a  resale  of  property  sold 
at  a  judicial  sale  will  be  ordered  and 
the  practice  upon  a  proceeding  there- 
for, see  Moak's  note,  Clarke's  Chj., 
34,  ed.,  1869,  p.  37,  marg.  p.;  1  Barb. 
Chy.  Pr.,  537^42  ;  vol.  2,  p.  93-8,  bot- 
tbn  p.,  2d  ed.;  2  Daniell's  Chy.  Pr. 
(4th  ed.),  1285-1292;  Edw.  on  Re- 
ferees, 265  ;  Kerr  on  Frauds  and  Mis- 
take, 349-350 ;  1  Van  Sant.  Eq.  Pr. 
(2d  ed.),  557-9;  3  Wait's  Pr..  377;  4 
id.,  77  ;  5  id.,  222 ;  3  Southern  Law 
Rev.,  423-443;  Daniel  v.  JaektKm,  53 
Geo.,  87 ;  Hale  v.  Clausen,  60  N.  Y., 
339,  340;  Ledyard  v.  PhiUips,  32 
Mich.,  14;  Click  v.  Burris,  6  Heisk. 
(Tenn.),  539;  Glenn  v.  Olenn,  7  id.. 
367 ;  Jones  v.  Clarke,  1  Grant's  (U.C.) 
Chy.,  368 ;  Foy  v.  Menick,  8  Grant's 
(U.C.)  Chy.,  323;  Henry  v.  Burns,  8 
•Grant's  (U.  C.)  Chy.,  345;  Dams  v. 
Clark,  8  Grant's  (U.C.)  Chy.,  358  ;  Lo- 
ffie  V.  Young,  10  Grant's  (U.C.)  Chy., 
217  ;  Logie  v.  Stayner,  Id.,  222  ;  SchoU 
field,  V.  Dickenson,  Id.,  226;  Fitzgibbon 
V.   Duggan,  11  Grant's  (U.  C.)  Chy., 


188;  Latch  v.  Furlong,  12  Grant's 
(U.  C.)  Chy.,  303  ;  Rogers  v.  Rogers,  18 
Grant,  143;  Matter  of  Dams,  17 
Grant's  (U.  C.)  Chy.,  608;  Alexander 
V.  Herring,  54  Geo.,  200;  Brown  v. 
Fis?ier,  9  Grant,  423 ;  Wilson  v.  Kel- 
^g»  77  Ills.,  47  ;  Montgomery  v.  Foid, 
6  Grant's  Chy.,  210. 

As  to  the  effect  of  an  order  of  resale, 
see  Freeman  y.  Munns,  15  Abb.  Pr. 
Rep.,  468;  Hale  v.  Clausen,  60  N.  Y.. 
339. 

As  to  the  rule  for  ordering  a  resale  in 
England  :  Barlow  v.  Osborne,  6  H.  L. 
Cas.,  556  ;  Sausse  and  Scully,  156  note  ; 
Ghraven^  v.  Miles,  2  Holt's  Eq.,  200 ; 
Alexander  v.  Herring,  54  Geo.,  200. 

The  English  rule  is  much  more  lib- 
eral than  the  American. 

Inadequacy  of  price  taken  by  itself 
alone  is  not  sufficient  ground  for  set- 
ting aside  a  sale  of  land,  but,  when 
coupled  with  other  facts  it  is  a  circum- 
stance entitled  to  consideration  :  Wag- 
ner V.  Phillips,  51  Missouri,  117  ;  He- . 
berer  v.  Heberer,  68  Illinois,  253  ;  Com- 
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stocky.  Purple,  49  Ills.,  158  ;  Duncan 
V.  Sanders,  50  Ills.,  475;  Watt  v. 
Qaaiard,ii7ms.,5i3. 

Unless  so  grosslj  inadequate  as  to 
operate  as  a  fraud :  AUen  v.  Clark, 
86  Wise.,  101 ;  Thtmas  v.  Hebenstreet, 
eS  Illinois,  116. 

So  a -mistake  in  the  notice  is  no 
ground  for  setting  aside  a  sale  unless  it 
mislead :  Watt  v.  Oalliard,  67  Illinois, 
513. 

A  public  sale  will  be  set  aside  when 
from  accident  a  party  in  interest  did 
not^prive  in  time  for  the  sale  and  jus- 
tice requires  that  one  should  be  had : 
WiUiams  v.  WiUiams,  42  How  Pr.,  411. 

But  not  when  the  sale  is  well  at- 
tended and  fairlj  conducted  :  Stryker 
V.  ^orm,  1  Abb.  Pr.,  N.  8.,  424. 

But  see  Freeman  v.  Munns,  15  Abb. 
Pr.,  468. 

Where  it  is  shown  that  by  acts,  con- 
nivance or  representations  of  a  pur- 
chaser bidders  were  kept  awaj  from 
the  sale;  that  competition  was  re- 
pressed when  the  sale  took  place,  and 
that  except  for  these  practices  the  land 
would  have  brought  a  price  greatly  in 
excess  of  that  reiQized,  the  sale  will  be 
set  aside :  Wagner  v.  Phillips,  51  Mis- 
souri, 117  ;  Wilson  V.  King,  77  Ills.,  47. 

So  where  those  present  entered  into 
a  combination  to  prevent  bidding : 
Wilson  V.  Kellogg,  77  Uls.,  47. 

A  resale  will  be  ordered  where  the 
property  was  not  present  at  the  sale  or 
because  of  not  being  sold  in  parcels  it 
was  sold  at  a  sacrifice:  Morgan  v.  Hal- 
today,  88  N.  Y.  Superior  Ct.  R.,  53  ; 
KUsiDorth  V.  Loekwood,  42  N.  Y.  Rep., 
89,  100-102. 

The  remedy  is  by  a  motion  for  a  re- 
sale and  not  by  suit ;  the  party  moving 
should  be  free  from  laches :  Hay  v. 
Baugh,  77  Illinois,  500. 

In  all  cases  where  a  sale  has  been 
made  at  an  improper  time,  &c.,  "or 
where  for  any  other  reason  it  would  be 
unfair  or  unequitable  to  allow  the  sale 
to  stand,  the  biddings  will  be  reopened 
and  a  resale  ordered,  on  such  terms  and 
conditions  as  may  be  just,  so  as  to  pro- 
tect the  rights  of  the  purchaser  as  well 
as  the  parties  interested  in  the  sale :" 

1  Van  Santvoord's  Eq.  Pr.,p.  557,  &c.; 

2  Paige,  99,  also  2  id.  61,  63 ;  1  Barb. 
Ch.,  639,  540,  541;  Brown  v.  Frosl, 
10  Paige,  243. 

In  mortgage  and  partition  sales  in 


chancery,  if  the  premises  are  not  sold 
at  the  rijsk  of  the  purchaser,  he  will 
not  be  compelled  to  complete  the  pur- 
chase in  case  the  premises  should  be 
incumbered,  or  no  title  should  pass  by 
the  sale,  or  there  should  be  difficulty 
in  obtaining  possession :  McKown  v. 
WUHns,  1  Paige,  120. 

Where  the  quantity  of  land  is  less 
than  the  amount  contained  in  the  no- 
tice, although  the  liotice  says  **  more  or 
less,"  the  s^e  will  be  set  aside  and  a 
resale  ordered :  Vedder  v.  Fonda,  3 
Paige,  94 ;  Laight  v.  PeU,  1  Edw.  Chy., 
577. 

Where  the  purchaser  bid  upon  the 
mistaken  impression  that  an  assess- 
ment levied,  but  not  confirmed,  would 
be  paid  out  of  the  purchase  price,  t^e 
sale  was  set  aside  and  a  resale  ordered: 
Post  V.  Leet,  8  Paige,  337. 

"Where  land  is  sold  by  a  master, 
under  a  decree  of  Ck)urt  of  Chancery, 
the  court  wUl  not  compel  the  pur- 
chaser to  complete  his  purchase  when 
he  will  not  obtain  such  an  interest  in 
the  premises,  and  in  the  buildings 
thereon,  as  he  had  a  right  to  suppose, 
from  the  terms  of  the  sale,  he  was  buy- 
ing, when  the  property  was  struck  o£E 
to  him  on  his  bid  :"  Seaman  v.  Sicks, 
8  Paige,  656. 

Where  it  appears  the  city  had  a  right 
to  take  part  of  the  property  without 
compensation,  although  tne  probability 
was  very  remote,  the  court  will  not 
compel  the  purchaser  to  take  the 
title.    Id. 

"  If  a  purchaser  may  sometimes  be 
compelled  to  take  a  title  free  from  rea- 
sonable doubt,  tiotwithstanding  an  ob- 
jection not  certainly  and  beyond  all 
possible  question  unfounded,  yet  when 
it  is  ascertained  that  there  is  a  defect, 
he  may  refuse,  however  remote  the 
probability  of  his  ever  being  incom- 
moded thereby  :''  OUy  of  Brooklyn  v. 
Armstrong,  45  N.  Y.  R.,  234,  pages  247 
and  248. 

A  reservation  that  five  feet  of  the 
front  of  a  lot  shall  not  be  built  upon  or 
used  except  for  steps,  &c.,  is  an  incum- 
brance, and  entitles  a  purchaser  at  a 
judicial  sale  to  be  discharged  :  Matter 
of  Whellock,  32  Barb.,  48  ;  Durham  v. 
Ifinard,  4  Paige,  441 ;  Matter  of  Cave- 
naugh  and  others,  87  Barb.,  22 ;  Dar- 
rin  V.  Hatfield,  Seld.  Notes  No.  1, 
p.  36 ;  KeUogg  v.  HoweU,  62  Barb.,  280. 
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So  a  resale  will  be  ordered  where  un-  ley^  14  N.  Y.,  143  ;   Voorhies  v.  Mper^ 

der  ^  contract  as  vendor  and  vendee  2  Barb.,   87;  Lee  v.  Chamberlain,  18 

the  coart  would  relieve  the   vendee  Wend.,  407. 

from  the  contract  and  would  not  en-  See  Northrwp  v.  Sumney,  27  Barb., 

force  its  performance  :  Belknap  v.  Sea-  196,  in  case  of  an  executed  contract. 


[Law  Reports,  20  Eqcuty  Cases,  84.] 
V.C.B.,  Feb.  11,  12,1876. 

84]  *JoB  V.  Potton. 

[1872    J.     90.]  ^ 

CoalMino — Tenants  in  Common — Idcenae  by  two  only  otU  of  the  Co-tenanta — Rights 
of  third  Co-tenant — Acquiescence — Costs. 

It  is  not  destructive  waste  for  a  tenant  in  common  of  a  coal  mine  to  get,  or  to 
license  another  to  get,  the  coals,  he,  the  worMog  tenant,  not  appropriating  to  himself 
more  than  his  eharo  of  the  proceeds. 

The  plaintiff,  a  tenant  in  common  of  a  coal  mine  had  notice  of  a  negotiation,  which 
was  followed  by  a  lease  for  three  years  (in  which  he  did  not  join)  by  his  two  co- 
tenants,  dated  in  December,  1866,  of  two  undivided  thirds  of  the  coal  with  license  to 
work  the  coal.  Under  this  license  some  coal,  but  considerably  less  than  two-thirds 
of  the  whole,  was  raised,  and  one-third  of  the  royalty  was  kept  by  the  licensee  for 
the  plaintiff.  A  narotiation  for  a  further  license  was  on  foot,  when,  in  October, 
1872,  the  plaintiff  filed  the  biU  against  his  co-tenants  and  the  licensee,  praying 
for  an  inquiry  as  to  the  value  of  the  coals  raised ;  and  an  account  against  all  the 
defendants  as  trespassers ;  for  an  injunction  and  receiver ;  and  for  damages  : 

Held,  that  the  working  was  not  a  trespass ;  and  the  plaintiff  electing  tu  dismiss  the 
bill  with  costs  against  nfe  co-tenants,  decree,  without  costs,  against  the  licensee  for 
an  account  of  the  value  at  the  pit's  mouth  of  the  coal  raised,  less  costs  of  getting  and 
raising;  and  for  payment  of  one-third  to  plaintiff. 

Cause.  In  the  year  1865  an  estate  called  the  Allsop 
Estate,  at  Bagillt,  Flintshire,  consisting  of  two  separate 
parts  containinff  respectively  6a.  3r.  5p.  and  1a.  3r.  31p., 
was  vested  in  the  plaintiff,  Alfred  Mortimer  Job,  and  the 
defendants  Maria  Potton,  widow,  and  John  Marriott  and 
Caroline  Eliza  his  wife,  in  three  equal  shares  as  tenants  in 
common  in  fee,  Mr.  Marriott  being  seised  in  right  of  his  wife: 

The  estate,  which  had  coal  under  it,  was  surrounded  by 
a  colliery  called  the  Wern  Colliery,  being  then  and  thereto- 
fore held  and  worked  by  another  defendant,  David  Jones, 
to  such  an  extent  as  to  preclude  the  getting  of  the  coal  by 
any  one  except  Jones.  In  1865  the  Wern  Colliery  workings 
approached  tne  Allsop  estate,  and  Mr.  Potton  and  Mr.  and 
Mrs.  Marriott  were  desirous  of  making  arrangements  with 
Jones  for  working  the  coal.  Jones  offered  to  give  a  royalty 
on  the  scale  usual  in  the  district,  subject  to  a  way-leave  of 
2d.  a  ton ;  and  on  the  9th  of  March,  1865,  Thomas  Roberts, 
a  mineral  surveyor,  acting  as  the  agent  of  Mrs.  Potton  and 
85]  the  Marriotts,  *wrote  to  Jones  to  say  that  the  owners 
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of  the  land  wished  him  to  "go  on  working,"  as  they  were 
willing  to  take  the  same  as  other  landowners  got,  and  that 
they  were  preparing  an  agreement  for  that  purpose. 

On  the  18th  of  March  the  defendant  Jones  wrote  to  the 
plaintiff,  saying  he  was  in  a  position  to  work  one  of  the 
seams  of  coal  in  a  portion  of  the  land,  and  asking  whether 
he,  the  plaintiff,  would  allow  him  to  do  so,  and  upon  what 
terms ;  to  which  the  plaintiff  replied  on  the  20th  of  March 
as  follows:  "Mrs.  Potton  applied  to  me  for  my  consent 
to  work  the  coal.  I  wrote  her  I' would  do  so,  in  considera- 
tion of  her  giving  me  an  order  to  receive  the  amount  of  her 
share  of  royalty,  to  go  to  pay  the  sum  of  £100  and  interest 
borrowed  by  her  on  deposit  of  her  deeds  some  years  since. 
She  does  not  reply." 

On  the  21st  ot  March,  1865,  Koberts  wrote  to  the  plaintiff 
as  follows:  "I  have  been  asked  by  Mrs.  Potton  and  Mrs. 
Marriott  to  superintend  their  share  of  the  royalty  for  coals 
at  Bagillt,  as  1  superintend  for  Dr.  Richardson  and  P.  P. 
Pennant,  Esq.,  in  the  same  work ;  and  if  you  will  authorize 
me  to  look  to  your  interest,  I  shall  feel  thankful.  Their 
terms  on  royalty  are  2^.  6d.  per  collier's  ton,  or  the  ninth 
part ;  it  comes  to  about  the  same.  Mrs.  Potton,  and  Mrs. 
Marriott  have  agreed  to  2^.  6d.  per  collier's  ton.  Please 
come  to  some  agreement  as  soon  as  possible." 

On  the  24th  oi  October,  the  plaintiff  wrote  to  Jones  to  say 
he  had  received  no  reply  from  Mrs.  Potton,  and  that,  should 
he  succeed  in  bringing  her  to  her  senses,  he  would  immedi- 
ately write  and  let  him  (Jones)  know. 

On  the  16th  of  December,  1865,  an  agreement  was  made 
by  the  defendants  Mrs.  Potton  and  the  Marriotts,  to  let  two 
undivided  third  parts  of  the  coals  under  the  AUsop  estate 
to  the  defendant  Jones  for  three  years  from  the  15th  of  De- 
cember, 1865,  with  full  powers  of  working  the  same,  and 
also  the  option  of  renewing  the  agreement  for  the  term  of 
ten  years  from  the  25th  of  December,  1868. 

The  defendant  Jones  said  that  under  thia  agreement  he 
drove  his  level  through  a  small  portion  of  the  ifllsop  estate, 
and  during  about  two  years  worked  one  of  the  seams  under 
the  estate  to  a  small  extent.  This  seam  had  not  been  pre- 
viously worked,  but  other  seams  had  been.  The  total 
amount  of  the  royalty,  as  *agreed,  upon  the  coals  which  [86 
Jones  worked  during  the  three  years  was  £98  5^.  Sd.,  out  of 
which  he  reserved  for  the  plaintiff,  whenever  he  should 
claim  it,  the  sum  of  £32  15^.  Id.,  being  one- third  of  the  roy- 
alty on  the  coal  got,  and  he  also  left  more  than  one- third  of 
the  coal  ungotten. 
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After  the  21st  of  April,  1868,  he  ceased  working. 

On  the  2d  of  May,  1868,  the  plaintiff  wrote  to  the  defen- 
dant Jones  as  follows:  "I  am  informed  that  you,  with 
others,  are  taking  the  coal  from  under  the  land  of  the  estate 
called  and  known  as  the  Pottons'  Estate  in  Godle^'s  Lane, 
Bagillt,  in  which  estate  I  have  an  interest  of  sui-vivorship ; 
this  being  done  by  you  without  my  knowledge  or  consent, 
I  give  you  notice  I  repudiate  all  such  workings,  and  ask 
you  for  a  statement  of  what  you  have  taken,  and  by  what 
authority  you  have  so  taken  it,  so  far  as  you  have  gone ; 
and  so  far  as  you  may  go,  I  shall  deem  it  a  trespass  for 
which  I  shall  hold  you  responsible  without  my  consent 
first  had  and  obtained." 

In  answer,  the  defendant  Jones  wrote  t6  the  plaintiff  on 
the  6th  of  May,  1868,  stating  the  agreement  of  the  15th  of 
December,  1865,  and  adding,  *'The  sums  to  which  they" 
(Mrs.  Potton  and  Mrs.  Marriott)  *'have  been  entitled  under 
this  agreement,  as  per  accounts  rendered  to  Mr.  Roberts, 
are"  [then  followed  a  statement  showing  Mrs.  Potton' s 
share  to  be  £27  15*.  4d.]  ''A  third  part  of  the  coal  has 
been  left  in  the  ground  intact  for  you,  which  I  am  in  a  posi- 
tion to  win  if  desired,  but  if  you  prefer  it  you  can  share  in 
the  royalty  to  which  Mrs,  Potton  and  Mrs.  Marriott  have 
hitherto  been  entitled,  according  me  permission  to  win  all 
the  coal,  and  taking  your  third  part  m  future.  I  am  ani- 
mated with  the  desire  of  acting  in  a  thoroughly  impartial 
way  to  each  of  the  owners.  ...  If  the  coal  be  not  won  now 
it  will  probably  not  be  won  at  all,  as  I  am  stripping  all  the 
coals  surrounding  the  land,  and  it  will  never  pay  any  one 
to  sink  pits,  &c.,  for  the  purpose  of  winning  from  estates 
isolated  as  yours  are,  and  so  small." 

On  the  6th  of  May  the  plaintiff  wrote  to  the  defendant 
Jones  saying  he  repudiated  in  the  most  positive  manner  be- 
ing a  consenting  party  to  his  taking  coal  from  under  the 
estate ;  and  a  correspondence  followed,  in  the  course  of 
which  the  defendant  Jones  offered  to  send  a  return  of  the 
coal  got,  to  allow  plaintiff's  surveyor  to  make  a  survey  of 
87]  the  workings,  and  at  once  to  hand  *over  a  sum  equiva- 
lent to  that  paid  to  Mrs,  Potton ;  and  stated  that  in  com- 
pliance with  plaintiff's  request,  he  had  ceased  working. 

On  the  4th  of  May,  1872,  the  plaintiff  commenced  an  ac- 
tion against  the  defendant  Jones  in  the  Lord  Mayor's  Court 
for  £860  and  costs,  which  action  the  defendant  Jones  caused 
to  be  removed  into  the  Court  of  Exchequer,  and  entered  an 
appearance  therein. 

On  the  15th  of  October,  1873,  the  bill  was  filed  by  Job 
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against  Mrs.  Potton,  Mr.  and  Mrs.  Marriott,  and  David 
Jones,  stating  that  the  agreement  of  the  15th  of  December, 
1866,  was  made  without  the  plaintiffs  consent  or  knowledge ; 
and  alleging  that  the  plaintiff  did  not  discover  the  fact  that 
such  agreement  had  been  made,  or  that  the  defendant  Jones 
was  getting  the  coals  until  the  month  of  June,  1868 ;  that 
the  plaintiff  remonstrated,  and  that  negotiations  for  a  com- 
promise of  the  plaintiff s  claim  failed;  that  after  three 
years  had  expired  the  plaintiff  supposed  that  the  defendant 
Jones  would  not  exercise  his  power  of  extending  his  term 
of  working,  and  would  not  continue  the  working,  but  that 
in  May,  1872,  he  paid  a  visit  to  the  estate  and  discovered 
that  the  defendant  Jones  was  just  completing  a  new  ar- 
rangement with  the  other  defendants  for  a  letting  of  the 
mines  to  him  for  a  further  term  of  ten  years ;  that  injury 
had  been  done  to  the  surface,  and  a  cottage  and  other  buila- 
ings  thereon  sunk  and  cracked ;  and  that  the  acts  commit- 
ted by  the  defendants  amounted  to  destructive  waste. 

The  bill  prayed  for  an  inquiry  as  to  the  amount  of  coals 
gotten  by  the  defendant  Jones  under  the  hereditaments,  no 
deduction  being  allowed  for  the  cost  of  bringing  them  to 
the  surface,  and  that  a  sum  equal  to  one- third  of  such  value 
be  ordered  to  be  paid  to  the  plaintiff ;  further,  for  an  ac- 
count of  the  quantity  of  the  coals  left  unworked  (excluding 
the  quantity  which  would  be  left  in  a  proper  course  of  min- 
ing), and  of  the  value  of  such  quantity,  and  that  a  sum 
equal  to  one- third  of  such  value  might  be  paid  by  the  de- 
fendants, or  some  of  them,  to  the  plaintiff,  the  plaintiff  un- 
dertaking to  give  to  each  of  the  otner  defendants  her  or  his 
share  in  the  coals  left ;  and  for  an  injunction,  a  receiver  and 
damages. 

The  defendant  Jones,  by  his  answer,  said  the  value  of  the 
coal  under  the  hereditaments  was,  in  his  judgment,  about 
£460.  He  believed  the  plaintiff  was  informed  long  before 
June,  1868,  by  Mr.  Roberts  that  the  defendant  was  working 
•  the  coal.  Since  the  expiration  of  the  three  years  he  had 
been jn  treaty  for  a  fresh  term  *of  three  years,  in  the  [88 
expectation  that  the  plaintiff  would  concur  in  it,  but  as  he 
did  not  the  treaty  fell  through.  It  was  not  true  that  great, 
or  in  the  result  any,  injury  had  been  done  to  the  surface  by 
his  workings.  The  injury  to  the  cottages  was  mainly  ow- 
ing to  want  of  repair ;  and  he  had  repaired  the  cottages, 
and  had  put  them  into  better  condition  than  before.  The 
acts  of  the  other  defendants,  in  giving  him  a  license,  and 
his  own  acts  under  that  license,  did  not  amount  to  destruc- 
tive waste,  but  were  the  only  means  by  which  the  coal  could 
13  Eng.  Rep.  80 
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be  saved.  He  had  never  intended,  since  he  received  the 
plaintijBTs  notice  in  May,  1868,  to  continue  the  workii^, 
whether  he  might  be  entitled  to  do  so  or  not.     Finally  he 

Jjleaded  the  Statute  of  Limitations,  and  acquiescence,  de- 
ay,  and  laches  on  the  part  of  the  plaintiff. 

In  his  affidavit  in  support  of  the  bill  the  plaintiff  said 
that  he  was  an  equitable  mortgagee  of  Mrs,  Potton' s  share 
for  £100.  The  coals  under  the  estate  were,  before  the  wrong- 
ful acts  of  the  defendant,  of  the  value  of  £10,000,  and  he 
now  believed  them  to  be  of  the  value  of  £6,000  at  least.  He 
had  read  the  statement  in  the  answer  of  Jones  that  he  and 
Mrs.  Potton  and  a  Mr.  Roberts  informed  him  of  the  nego- 
tiations for  such  agreement,  and  that  such  statement  was 
"wholly  untrue." 

Mr.  Vavasor  Powell,  collier,  one  of  the  plaintiff's  wit- 
nesses, denied  that  the  coal  could  only  be  gotten  at  a  profit 
in  connection  with  the  Wern  Colliery.  As  to  the  part  said 
to  contain  6a.  3r.  5p.,  the  coal  could  be  got  to  advantage  by 
independent  workings.  In  his  judgment  the  coal,  being 
seven  seams,  under  the  estate  was  then  worth  £6,420,  and 
was  at  one  time  worth  £10,000. 

There  was  conflicting  evidence  on  the  other  side  as  to  the 
value  of  the  coals,  and  as  to  the  amount  and  cause  of  dam- 
age to  the  buildings. 

The  letters  showed  a  negotiation  in  1871  between  the  plain- 
tiff and  Roberts  for  the  sale  of  the  plaintiff's  interest,  which 
fell  through.  In  the  course  of  this,  Mr.  Job,  in  a  letter 
dated  the  14th  of  October,  1871,  said  he  would  accejpt  an 
offer  of  £180  for  his  share  in  the  estate,  in  consideration  of 
Mrs.  PotlK)n's  obligation  to  him  being  settled  at  the  same 
time.  He  further  offered,  on  the  14th  of  November,  1871, 
to  transfer  his  mortgage  to  Roberts  for  £130,  an  offer  which, 
not  being  accepted  at  the  time,  he  afterwards  raised  to  £160. 
891  *After  the  institution  of  the  suit,  namely,  on  the 
30th  of  December,  1874,  Mrs.  Potton  died,  and  the  suit  was 
revived  against  her  representative.  *  Mrs.  Marriott  had  also 
died,  and  the  suit  had  been  revived  against  her  heir-at-law. 

It  was  stated  at  the  bar  that  since  the  institution  of  the 
suit  a  decree  for  the  partition  of  the  estate  had  been  made 
in  another  suit  in  this  branch  of  the  court,  and  that  a  sale 
was  in  progress. 

Mr.  W.  PearsoUy  Q.C.,  and  Mr.  Slmmonds,  for  the  plain- 
tiff:  The  statute  of  the  4  Anne,  c.  16,  by  the  27th  section, 
enables  an  action  of  account  to  be  brougnt  by  one  tenant  in 
common  against  another.     In  Wilkinson  v.  Hay  garth  ('), 

('^  12  Q.  B.,  887. 
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where  (as  we  say  is  the  case  here)  the  act  of  waste  amounted 
t(j  destruction — to  a  declaration  in  trespass,  it  was  pleaded 
that  the  close  was  the  close  of  W.  and  others  as  joint  ten- 
ants, and  justification  was  pleaded  of  license  from  W.;  but 
this  was  held  a  bad  plea,  for  that  W.  could  not  himself 
have  done  the  act,  and  therefore  could  npt  authorize  another 
to  do  it.  So  in  Stedman  v.  Smith  (*),  where  there  was  ac- 
tual ouster,  Lord  Campbell  said  that  one  tenant  in  common 
might  maintain  trespass  against  another.  Following  these 
common  law  rules,  a  court  of  equity  will,  in  cases  of  de- 
structive waste,  or  where  the  actual  substance  of  the  inher- 
itance has  been  abstracted,  make  a  decree  for  an  account  at 
the  suit  of  a  tenant  in  common ;  Clegg  v.  deggZ)- 

As  to  the  form  of  the  account,  it  is  settled  in  Llynm 
Company  v.  Brogden{^\  where  all  the  previous  authorities 
are  cited,  that  the  plaintiff  is  entitled  to  the  value  of  the 
coal  attthe  pit's  mouth,  less  only  the  cost  of  raising  to  the 
surface. 

The  plaintiff  is  entitled  also  to  an  injunction.  If  a  de- 
fendant has  once  committed  waste,  it  is  not  enough  to  say 
he  is  not  going  to  do  so  again.  The  defendant  Jones  says, 
indeed,  that  in  negotiating  for  a  new  license,  he  intended  to 
apply  for  the  plaintiff's  consent ;  but  there  is  no  evidence  of 
any  such  application.  A  tenant  in  common  may  restrain  a 
sale  by  his  co-tenant. 

Then  the  plaintiff  is  further  entitled  to  an  inquiry  as  to 
the  damage,  if  anjr,  occasioned  by  improper  working ;  and 
as  to  the  damage,  if  any,  of  a  permanent  character,  to 'the 
surface.  ^Otherwise,  if  the  damage  has  been  only  in  [90 
a  proper  course  of  management,  m  which  case  the  tenant 
only  has  to  be  indemnified.  The  inquiry  as  to  damages 
must  be  against  all  the  defendants,  who  are  all  wrongdoers. 

Mr.  Kay  J  Q.C.,  and  Mr.  Alexander^  for  the  representa- 
tive of  Mrs.  Potton :  The  theory  of  the  bill  is  that  we  are 
trespassers.  This  is  a  mistaken  view  of  the  law.  We  are 
owners,  enjoying  our  property  in  the  only  way  in  which  it 
can  be  enjoyed. 

An  injunction  even  to  stay  the  cutting  of  timber  will  not 
lie  at  tne  suit  of  one  tenant  in  common  against  another : 
Ooodwyn  v.  Spray  (*) ;  Smallman  v.  Onions  (^) ;  if  the  waste 
be  not  malicious:  .Hole  v.  Thomas {*)]  Twort  v.  Tu)ort{'). 
There  is  no  such  thing  as  ordinary  waste  between  tenants  in 

(»)  8  E.  ik  B.,  1.  (»)  8  Bro.  C.  C,  621. 

(«)  S  Giflf.,  822,  83a  («)  7  Vee.;  589. 

(»)  Law  Rep.,  II  Eq.,  188.  (')  16  ibid.,  128. 
(*)  2  Dick.,  667. 
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common ;  there  may  be  destmctive  waste,  such  a&  cutting 
timber  unseasonably. 

The  evidence  shows  that  this  is  an  open  mine,  that  it  is 
wholly  surrounded  by  the  Wem  Colliery,  that,  if  not  mined 
before  the  Wem  Collieiy  is  worked  out,  it  never  can  be 
worked  at  a  profit;  and  that  Jones  was  ready  to  give  as 
large  a  royalty  as  anjrbody  else.  Further,  that  the  plain- 
tiff knew  of  the  negotiation,  and  held  out  only  in  order  to 
put  pressure  unon  Mrs.  Potton. 

What  possible  right  has  the  plaintiff  against  the  co-own- 
ers or  against  Jones,  neither  of  whom  has  committed  tres- 
pass? Owners  are  not  trespassers.  In  the  course  of  the 
discussion  in  Wilkinson  v.  Hay  garth  i^\  it  was  admitted 
that  the  license  puts  the  licensee  in  the  position  of  the  licens- 
ing tenant  in  common  ;  in  other  words,  that  a  licensee  who 
does  what  a  tenant  in  common  may  lawfully  do,  is  not  a 
trespasser.  • 

Mrs.  Potton  did  not  receive  more  than  her  share  of  the 
property ;  hence  the  bill  cannot  lie  against  her,  even  for  an 
account ;  and  it  equally  fails  against  the  other  defendants. 

There  is  no  paragraph  in  the  prayer  asking  for  an  account 
of  profits. 

Mr.  Williamson^  for  John  Marriott. 

Mr.  Hervey^  for  the  heir  of  Mrs.  Marriott. 
91]  *Mr.  ijittUy  Q.C.,  and  Mr.  Hemming^  for  the  defen- 
dant Jones:  The  plaintiff,  who  says  he  values  the  coals 
under  this  estate  at  £10,000,  has  shown  his  sense  of  this 
estiinate  by  a^eeing  to  take  £180  for  his  share  in. them.  This 
shows  the  suit  to  be  speculative,  and  not  bona  fide. 

The  case  of  all  the  defendants  is  alike,  the  acts  of  the 
licensee  being  in  law  the  acts  of  the  co-tenants. 

It  has  been  said  that  a  co-tenant  cannot  deal  with  the 
common  estate  in  the  way  of  working.  But  Wilkinson  v. 
Haygarth  ("),  it  will  be  observed,  was  a  case  of  actual 

rliation.     Not  merely  the  crop,  but  the  turf  that  pro- 
ted  the  crop,  was  taken. 

[The  Vice-Chancellor  :  It  does  not  appear  that  there 
was  anything  valuable  on  the  land  except  tne  turf.] 

Lord  Eldon,  in  Hole  v.  Thomas  (*),  said  he  never  knew  of 
an  injunction  being  obtained  by  one  co-tenant  against 
another  for  waste,  though  for  malicious,  injuiy  there  might 
be  ground.  Tliis  was  followed  in  Arthn/r  v.  Lamb  (*) ;  and 
in  Bailey  v.  Hobson  (*)  Lord  Justice  Gifford  refused  to  in- 

(»)  12  a  B.,  842-843.  (<)  2  Dr.  A  Sm.,  428. 

(«)  12  Q.  B.,  837.  (*)  Law  Rep.,  6  Oi.,  180. 

(»)  n  Vea.,  589. 
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terfere  with  the  defendant  who  was  in  occupation,  not  as 
tenant,  of  an  estate  which  had  been  ordered  to  be  parti- 
tioned, and  who  was  selling  hay  and  turnips  oflf  the  land, 
contrarj^  to  an  alleged  local  custom. 

The  injunction  now  prayed  for  is  to  restrain  working  in 
mines  which  are  already  open  and  have  been  partly  worked. 
The  evidence  shows  that  the  surface  damage  has  been  re- 
paired. 

Why  did  not  the  plaintiff  come  in  1868,  instead  of  waiting 
tiU1872? 

Even  if  this  were  a  case  of  destructive  waste,  the  plaintiff 
would  not  be  entitled  to  the  relief  asked.  He  would  have 
been  entitled  to  an  injunction,  and  to  have  damages  for  the 
coal  we  had  got.  The  question  would  have  been,  what  was 
the  measure  of  those  damages  ?  In  case  of  a  wilfully  wrong- 
ful taking  the  penalty  would  have  been  severe. 

[The  Vice-Chancellor  :  If  the  acts  had  approached  lar- 
ceny, he  would  have  been  entitled  to  no  allowance  whatever.] 

In  a  case  where  the  man  who  has  inadvertently  taken  the 
coals  *believed  lie  had  a  good  title,  the  measure  would  [92 
be  the  royalty,  and  nothmg  more,  in  this  case  £32  16^.  Id. 
Even  then  the  plaintiff' 8  right  to  recover  would  have  been 
only  by  an  action  at  law.  If  it  be  admitted  on  behalf  of 
the  plaintiff  that  Jones  has  not  committed  a  trespass,  how 
can  ttik  plaintiff  have  a  right  to  an  account  ? 

The  plaintiff  has  no  right  at  all  against  Jones,  who  has 
done  only  what  the  co-tenants  of  the  plaintiff,  acting  within 
their  right,  authorized  him  to  do. 

All  the  plaintiff  can  do  is  to  call  upon  his  co-tenants — not 
ui)on  Jones — to  account  for  the  plaintiff's  share  of  their 
profits  of  the  working,  that  is,  for  one-third  of  the  royalty ; 
and  this  has,  in  fact,  been  set  apart  for  him.  It  would  be 
otherwise  if  there  were  destructive  waste ;  and  whether  this 
was  destructive  waste  is  the  sole  question.  If  it  was  not, 
the  bill  must  be  dismissed.     And  it  clearly  was  not. 

Destructive  waste  is  not  the  mere  taking  of  the  inherit- 
ance, it  means  taking  it  unseasonably  or  improperly.  Here 
there  has  been  no  destructive  waste ;  there  nas  been  a  reali- 
zation of  the  property,  not  only  in  the  most  economical,  but 
in  the  only  possible  way  with  a  view  to  benefit.  Mr.  Job 
and  his  own  witness,  Mr.  Vavasor  Powell,  contradict  one 
another  as  to  this. 

'The  bill  was  filed  more  than  six  years  after  the  agreement 
of  December,  1865. 

Mr.  Pearsoriy  in  reply :  It  is  not  the  fact  that  any  of  these 
seams  were  open  at  the  beginning  of  Jones'  working ;  and 
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there  are  still  some  unopened  seams.  The  agreement  was  a 
license  only,  it  did  not  amount  to  a  lease  of  the  defendants- 
shares. 

As  to  the  statute,  we  are  entitled  to  an  account  distin- 
guishing between  wnat  they  received  before  the  six  years 
and  since.  In  Duke  of  Leeds  v.  Earl  of  Amherst  {^)  a  re- 
mainderman coming  within  twenty  years  after  he  became 
entitled  in  tail  was  allowed  to  complain  of  an  act  of  equi- 
table waste  committed  thirty-eight  years  before  the  filing  of 
the  bill. 

There  is  no  averment  here  that  the  coal  can  only  be  worked 
in  this  manner. 

93]  *^8  to  the  accounts  prayed,  we  are  content  to  take  an 
account  against  Jones  only. 

Sir  James  Bacon,  V.C:  This  is  at  least  a  very  remark- 
able suit,  whether  the  nature  of  it  is  considered,  or  the 
subject  to  which  it  relates.  It  is  a  suit  in  the  Court  of 
Chancery.  I  have  nothing  to  do  with  the  common  law 
doctrine,  so  much  insisted  upon  by  Mr.  Pearson,  not  only 
from  the  nature  of  the  suit,  but  because  the  suit  has  been 
brought  in  this  court,  the  plaintiff  having  deliberately 
elected  to  prefer  the  remedy  which  he  can  get  here  to  any 
right  or  remedy  he  might  have  at  law.  I  have,  therefore, 
only  to  consider  the  facts  as  far  as  they  are  clearly  in  evi- 
dence, and  to  consider  what  are  the  rights  of  ten&nts  in 
common  in  a  mine. 

Now,  no  authority  has  been  referred  to,  and  I  believe  none 
can  be  found,  to  say  that  the  rights  of  tenants  in  common  in 
a  mine  are  not  as  extensive  as  can  be  suggested  for  each  of 
those  tenants  to  do  what  he  wills  with  the  undivided  prop- 
erty, provided  always  that  he  does  not  take  more  than  his 
share.  The  statute  of  Anne  has  recognized  that  principle, 
and  every  decision  which  I  know  of  has  adopted  it  as  a 
principle.  What  difference  is  there  between  a  tree  growing, 
which  the  court  refuses  to  prevent  a  tenant  in  common  from 
cutting  at  his  pleasure,  although  it  is  a  part  of  the  inherit- 
ance, and  a  tree  which  by  some  operation  of  nature  has  be- 
come carbonized  and  turned  into  cannel  coal  ?  How  is  a 
tenant  in  common  to  enjoy  his  share  (if  that  is  the  right  ex- 
pression') of  the  common  property  in  a  coal  mine,  if  he  is 
not  at  lioerty  to  dig  and  carry  away  the  coal  ?  The  only  re- 
striction upon  him  is  that  he  must  not  appropriate  to  him- 
self more  tnan  his  share.  It  is  not  suggested  nere  that  the 
original  defendants,  Mrs.  Potton  and  Mr.  and  Mrs.  Marriott, 
who  were  then  the  co-owners,  have  taken  any  more  than 

C)  2  Ph.,  in. 
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their  respective  shares.  There  is  no  suggestion  of  it  any- 
where. The  document  which  has  been  referred  to,  and 
which  is  called  their  license  to  work,  carjef  ully  restricts  the 
license  which  they  give  within  the  bounds  of  their  own 
rights,  and  there  is  no  difference  in  that  respect  between 
that  which  Mr.  Jones  has  done  under  their  license,  and  that 
which  they,  without  license,  might  have  done  by  their  own 
bands.  The  principle  of  the  case  is,  therefore,  perfectly 
clear,  and  is  not  disputed.  The  plaintiff  is  *tenant  in  [94: 
common  with  two  other  persons  in  a  mine,  the  shares  in 
which  are  undivided.  They  have  only  exercised  their 
rights,  and  they  have  left  him,  for  anything  that  I  can  see, 
to  exercise  his.  What  he  complains  oi  is,  that,  under  their 
leave  and  license,  a  certain  quantity  of  coal  has  been  taken 
away  in  which,  to  the  extent  of  a  third,  he  is  interested ; 
and  that  seems  to  be  so.  But  that  is  the  whole  of  his.  case 
— that  is,  the  whole  of  the  right  to  relief  which  the  plaintiff 
can  insist  upon — and  that  right  to  relief  must  be  governed 
by  the  facts  in  this  case.  The  cause  has  been  brought  on 
for  hearing  after  a  decree  for  partition  has  been  made  in 
another  suit,  from  the  day  of  tne  date  of  which  decree  it 
must  be  considered  that  the  estate  has  been  divided  into 
three,  parts,  one  of  which  belongs  to  the  plaintiff.  What 
bearing,  therefore,  those  common  law  cases,  on  which  Mr. 
Pearson  has  so  strongly  insisted,  can  have  on  the  equitable 
relief  to  which  the  plaintiff  is  entitled  in  this  court,  I  am 
unable  to  perceive  in  any  degree. 

The  case  of  Wilkinson  v.  Haygarth  (*),  which  has  been 
referred  to,  touches  the  question  of  leave  and  license,  and 
the  sublime  mysteries  of  special  pleading,  the  days  of  which 
are  numbered.  In  the  decision  of  the  court  there,  it  was 
held  that  the  plea  was  a  bad  plea,  because  the  plea  was  of 
the  leave  and  license  of  only  two  persons,  when  the  leave 
and  license  of  more  than  two,  pernaps  of  three  of  them, 
was  necessary  in  order  to  justify  the  plea.  That  was  the 
whole  decision  in  that  case  ;  it  decides  nothing  else  in  the 
world,  and  does  not  touch  the  substance  of  tms  case,  nor 
even  the  substance  of  that  case  in  any  degree ;  but  it  de- 
cided, as  a  matter  of  special  pleading,  that  that  plea  was  a 
bad  plea.  This  mysterious  doctrine  of  leave  and  license  has 
been  very  often  thrust  upon  this  court  upon  the  authority 
of  cases  in  the  courts  of  common  law,  of  which  I  speak 
with  all  possible  respect,  not  with  less  respect  than  I  do  of 
the  case  to  which  the  late  Lord  Justice  Knight  Bruce  was 
not  unfrequently  in  the  habit  of  referring  when  he  was  in- 

(')  12  Q.  B.,  83?. 
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vited  to  consider  the  question  of  leave  and  license,  and  the 
imperfections  which  might  attend  it.  He  quoted  a  case,  the 
name  of  which  I  do  not  know,  which  he  often  cited  either 
from  the  Year  Books,  or  some  not  very  much  less  remote 
reports,  a  case  of  a  young  woman  who  by  her  next  friend 
sued  a  barber  for  having  cut  her  hair.  He  was  to  cut  her 
95]  hair,  and  he  had  cut  it  all  oflf,  *and  she  brought  an 
action  against  him  by  her  next  friend ;  and  the  barber 
pleaded  leave  and  license.  The  next  friend  replied  that  the 
person  he  represented  was  an  infant  at  the  time,  and  could 
not  give  leave  and  license,  and  so  the  court  held  that  the 
plea  was  a  bad  plea,  and  judgment  went  for  the  next  friend. 
That  is  the  most  remarkable  case  of  leave  and  license  that  I 
recollect  at  this  moment,  but  it  was  quite  as  much  to  the 
purpose  as  the  case  upon  which  Mr.  l^earson  has  so  much 
reli^. 

But  to  leave  all  such  considerations,  let  us  see  what  is  the 
case  here  pleaded  and  proved.  The  plaintiffs  case  is  that 
he  is  the  owner  of  an  undivided  third  of  the  lands  in  ques- 
tion. His  allegation  is  that  "by  an  agreement,  dated  the 
15th  day  of  December,  1865,  the  defendants,  Maria  Potton, 
John  Mlarriott,  and  Caroline  Eliza  his  wife,  without  the  con- 
sent or  knowledge  of  the  plaintiff,  and  without  anjr  prejvious 
notice  to  him,  agreed  to  let  two  equal  undivided  third  parts." 
The  evidence  upon  that  subject  is  that  of  Mr.  Roberts,  who 
has  not  been  cross-examined,  although  there  was  an  oppor- 
tunity of  doing  so.  In  his  evidence  ne  proves,  and  it  is  un- 
contradicted, tnat  on  the  21st  of  March,  1865,  he  wrote  to 
the  plaintiff  this  letter :  [His  honor  read  the  letter  extracted 
above,  and  continued :]  The  plaintiff,  in  his  affidavit,  does 
not  repeat  that  paragraph,  which  I  have  read  from  his  bill, 
but  he  does  state  that  he  did  not  discover  that  the  agree- 
ment had  been  made  until  the  month  of  June,  1868.  He 
says  he  has  read  the  statement  in  the  answer  of  David  Jones, 
that  he  and  the  said  Maria  Potton  and  a  Mr.  Roberts,  a  sur- 
veyor, informed  him  of  the  negotiations  for  such  agreement, 
that  that  statement  was  "  wholly  untrue."  That  is  the  way 
that  piece  of  evidence  is  met,  and  upon  that,  in  my  opinion, 
taking  into  consideration  what  Mr.  Roberts  states  elsewhere, 
Mr.  Roberts  must  be  taken;  to  have  told  the  truth,  and  the 
court  must  act  upon  it  as  a  fact,  that,  either  at  the  time  or 
before  the  agreement  of  1865  was  entered  into,  the  plaintiff 
was  fully  apprised  of  it.  It  is  not  necessary  to  go  ^ar  to  find 
satisfactory  proof  of  that,  because  the  correspondence, 
which  is  verined  by  Mr.  Jones'  affidavit,  shows  clearly  that 
the  plaintiff  was  perfectly  acquainted  with  everything  that 
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had  been  done  under  the  agreement.  There  is  a  letter  of  ^ 
later  date,  in  which  his  share  of  the  royalty  is  stated  to  him 
as  being  equal  to  that  of  Mrs.  Potton,  and  of  the  third  party, 
and  that  the  money  has  *been  at  his  command  ever  [96 
since.  The  bill  states  in  the  fourth  paragraph  that  the 
plaintiff  did  not  discover  the  fact  that  the  agreement  had 
been  made  until  on  or  about  June,  1868 ;  ^nd  then  comes  this 
statement  in  the  fifth  paragraph  of  the  bill,  of  wlxich  there  is 
not  one  particle  of  evidence:  ''After  discovering  the  con- 
duct of  the  defendants  in  leasing  and  working  the  said  min- 
erals, the  plaintiff  remonstrated  with  the  deiendant  David 
Jones,  and  threatened  to  take  proceedings  against  the  defend- 
ants in  respect  thereof,  and  thereupon  negotiations  took 
place  for  a  compromise  of  the  plaintiff's  claims,  but  such 
negotiations  failed."  He  further  alleges  that  he  ''paid  a 
visit  to  the  said  hereditaments  in  the  month  of  May,  1872, 
and  upon  the  occasion  of  the  said  visit  the  plaintiff  dis- 
covered, to  his  great  surprise,  that  the  defendant  David 
Jones  was  just  completing  a  new  arrangement  with  the  other 
defendants  for  a  letting  of  the  said  mines  and  minerals  for  a 
further  term  of  ten  years."  This  is  also  plainly  disproved. 
It  is  not  true  that  any  working  has  been  carried  on  alter  the 
termination  of  the  agreement  lor  three  years  from  1866.  It 
is  true  that  there  was  a  negotiation  pending  at  an  early 
time,  but  it  is  equally  true  that  there  was  nothing  done  upon 
that  negotiation,  and  that  because  of  the  plainti^s  declining 
I  to  be  a  party  to  it.  And  is  there  any  thmg  in  the  case  but 
this,  that  the  plaintiff,  knowing  very  well  that  his  two  co- 
tenants  were  working  the  mine — for  Mr.  Jones'  working  is 
only  their  working — takes  no  step,  remonstrates  in  no  way, 
not  onlv  does  not  apply  to  this  court,  but  does  not  apply  to 
any  otner  court,  does  not  offer  the  slightest  objection  to 
what  was  being  done  during  these  three  years,  and  now  by 
his  bill  comes  and  asks  that  Mr.  Jones,  who  has  been  only 
the  agent  of  the  real  owners,  should  be  charged  with  t^ 
share  of  profits  that  might  have  been  made  by  working  this 
colliery?  If  he  is  entitled  to  anything,  it  can  only  be  from 
the  day  when  a  decree  is  pronounced ;  he  can  be  entitled  to 
nothing  else.  A  person  who  has  been  standing  by  all  this 
time  may  take  his  account — it  is  indifferent  from  what 

{>eriod  he  takes  it — he  may  take  the  account  from  1868.  I 
hink  he  is  entitled  to  such  an  account,  but  I  think  he  is 
entitled  to  no  more ;  and  I  think,  with  respect  to  any  costs 
of  the  suit,  it  would  be  in  the  highest  degree  unjust  if  I 
made  Mr.  Jones  pay  any  costs  of  this  suit ;  although,  as  I 
have  said,  he  is  answerable  for  such  share  as  the  plaintiff 
13  Eng.  Rep.  81 
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97]  niay  be  enabled  to  establish,  by  means  of  an  *inquirjr, 
to  be  due  to  him  ;  and,  if  the  plaintiff  insists  upon  it,  I  will 
direct  such  an  inquiry  at  his  instance  and  at  his  risk. 

Upon  this  subject  I  must  sav  that  in  directing  that  ac- 
count I  cannot  adopt  either  of  the  rules  which  nave  been 
referred  to  in  the  decided  cases,  because  this  case  does  not  re- 
semble in  its  substance,  elements,  or  nature,  either  of  the 
cases  to  which  those  varying  rules  were  applied.  If  a 
wrongdoer  does  an  act  which,  if  it  were  the  case  of  a  chattel, 
and  capable  of  sustaining  an  indictment,  would  amount  to 
larceny — then  the  most  rigorous  mode  of  taking  the  ac- 
counts is  that  which  is  adopted  against  him.  If  it  has  been 
by  inadvertence,  or  by  negligence,  not  culpable  or  tortious 
in  any  other  sense — then  the  plaintiff  is  entitled  to  the  value 
of  the  coal  at  the  pit's  mouth,  allowing  nothing  for  the  mere 
severance,  but  allowing  for  the  transport  of  the  coal  to  the 
pit's  mouth.  But  this  is  not  a  case  in  the  slightest  degree 
lalling  within  this  principle.  This  is  a  case  in  which,  if  the 
coal  had  been  severed  by  the  two  co-tenants,  and  brought 
by  them  to  the  surface  and  then  disposed  of,  they  would 
have  been  entitled  to  deduct  from  tne  value,  in  account 
with  their  co-tenants,  the  cost  of  severance  and  the  cost  of 
bringing  it  to  the  pit's  mouth.  Mr.  Jones  is  precisely  in 
that  position  now.  Mr.  Jones  has  done  nothing  tortious, 
neither  larcenous  nor  negligent,  but  in  the  assertion,  and,  as 
I  conceive,  in  the  exercise  of  a  strict  right,  has  brought  this 
coal  to  the  surface — has  accounted  to  the  two  co-tenants  for  • 
what  he  and  they  ^reed  was  its  value ;  and  he  is  account- 
able to  the  plaintiflTfor  what  shall  appear  to  be  its  value, 
but  subject  to  those  deductions.  That,  in  my  opinion,  dis- 
poses of  the  whole  of  the  case.  I  do  not  want  to  travel  into 
the  subtleties  which  I  have  listened  to,  not  without  interest, 
from  Mr.  Pearson,  but  which,  in  mv  judgment,  have  noth- 
ing whatever  to  do  with  this  case,  which  is  to  be  decided  and 
dealt  with  in  a  court  of  equity.  Here,  all  that  the  co-ten- 
ants have  done  has  been  to  take  and  enjoy  that  which  was 
uncjuestionably  theirs,  although  it  was  at  that  time  un- 
divided. If  anybody  will  jpoint  out  to  me  the  way  in  which 
a  co-tenant  of  a  mine  could  enjoy  that  which  is  his,  by  any 
other  means  than  that  which  was  adopted  here,  I  will  listen 
to  it  with  the  greatest  pleasure,  ana  change  my  opinion. 
The  conduct  of  the  plaintiff  has  been,  in  my  opinion,  cer- 
tainly without  any  explanation,  and,  as  I  think,  without 
98]  *excuse.  It  is  also  clear  that  the  plaintiff,  who  now 
tiles  a  bill  alleging  the  large  value  of  this  property,  and  at- 
tempts to  prove  by  his  witness  that  the  coal  under  it  was 
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worth  £10,000,  and  is  now  worth  £6,000,  was  ready  to  sell  it 
for  £180 ;  and  I  cannot  add  the  £160  to  make  up  the  price 
— it  was  a  totally  different  transaction.  The  plaintiff  said 
to  Mrs.  Potton,  ''Your  husband  owed  me  £160 ;  if  you  will 
pay  me  your  debt,  I  will  sell  my  mine  for  £180."  That  is 
not  selling  "my  mine"  for  £340;  it  is  a  plain  unqualified 
suggestion,  as  far  as  it  eoes,  that  the  £180  was  the 'whole 
value  to  a  purchaser  of  the  thing  which  Mr.  Job  had  to  sell 
at  that  time. 

To  the  proceedings  in  the  common  law  courts  I  have  al- 
ready adverted.  In  the  proceedings  in  this  court  there  has 
been  no  application  for  an  injunction  ;  and  no  such  appli- 
cation could  at  any  time  have  been  successful.  That  there 
can  be  none  now  is  obvious,  because  there  has  been  a  decree 
in  a  partition  suit ;  but  if  the  present  plaintiff — I  suppose  a 
defendant  in  that  suit  —  had  any  such  case  as  he  suggests 
upon  this  record,  I  ask  why  he  did  not  bring  that  forward 
in  the  partition  suit,  and  say,  "  In  making  a  decree  for  par- 
tition, you  must  take  into  consideration  that  my  other  two 
co-owners  carried  away  a  part  of  the  inheritance.!' 

[Mr.  Pearson  observed  that  the  point  was  very  strenu- 
ously argued.! 

I  suppose  then  that  I  thought  there  was  no  proof  of  the 
fact.  However,  that  is  all  over,  and  it  has  very  little  to  do 
with  the  present  case.  All  I  can  do  in  this  case  is  to  deal 
with  this  record.  I  find  persons  made  parties  to  the  suit 
whom  the  plaintiff  says  it  was  necessary  for  his  interest  to 
make  parties  to  it.  Verfr  well,  as  he  says  so,  and  as  they 
make  no  claim,  as  they,  in  my  judgment,  or  the  persons 
they  represent,  have  done  nothing  which  they  were  not  en- 
titled to  do,  as  no  account  is  asked  against  them  at  the  bar, 
and  they  are  not  accountable,  in  my  opinion,  the  plaintiff 
must  pay  their  costs  of  the  suit  up  to  the  hearing,  and,  if  he 
.  likes,  they  may  then  be  dismissed.  All  the  decree  can  do 
besides,  is  to  direct  an  account  of  the  coal  which  has  been 

gotten  by  Mr.  Jones,  of  the  value  of  that  coal,  making  to 
im  all  just  allowances,  including  especially  the  cost  of 
severing  the  coal  and  the  cost  of  bringing  it  up  to  the  pit's 
mouth ;  and  for  one-third  of  that,  the  plaintiff  oeing  bound 
by  no  agreement,  will  be  entitled  to  claim  payment  from 
Mr.  Jones.  I  have  already  said  I  shall  give  no  costs  against 
*Mr.  Jones  up  to  the  hearing.  The  costs  afterwards  [99 
will  of  necessit}^  be  reserved ;  and  although  I  have  not  gone 
into  it  at  any  great  length,  I  desire  it  to  be  understood  that 
I  proceed  upon  the  evidence  in  the  case  as  it  stands,  namely, 
on  the  one  hand,  the  discrepant  evidence  between  the  plain- 
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tiff  and  Mr.  Vavasor  Powell,  and  on  the  otheir  hand,  the 
plain  evidence  on  the  part  of  the  defendant  Jones  and  his 
witness,  Roberts — a  person,  from  his  employment,  entitled 
to  be  listened  to  when  he  is  speaking  on  such  a  subject  as  a 
coal  mine,  and  who,  as  I  have  said,  has  not  been  cross-ex- 
amined.  But  I  give  him  no  costs,  because,  although  I  do  not 
blame  him,  he  chose  to  go  on  without  the  authoritjr  and 
consent  of  the  plaintiff.  The  subsequent  costs  will  of 
necessity  be  reserved. 

There  only  remains  to  be  mentioned  the  subject  of  the 
dama^  which  the  surface  is  said  to  have  sustained.  On 
both  sides  it  is  agreed  that  that  damage,  whatever  it  was, 
was  occasioned  by  the  working.  The  working  was  a  lawful 
thing,  and  the  damage,  if  done,  ought  to  have  beencepaired. 
It  is  in  evidence  distinctly  not  oiuy  that  such  damage  was 
occasioned  by  the  proper  working,  but  that  it  has  been 
effectually  repaired,  and  that  the  cottage  said  to  have  a 
cracked  wall  is  now  a  better  cottage  by  a  great  deal  than  it 
was  before.     Upon  that  subject,  therefore,  in  my  opinion, 

no  further,  observations  need  be  made. 

* 

The  following  are  minutes  of  the  order : 

Inquire  what  coals  have  been  worked  and  gotten  by  the 
defendant  David  Jones  from  the  mines  under  the  Allsop  es- 
tate in  the  pleadings  mentioned,  and  what  was  the  market 
value  thereof  at  the  pit's  mouth,  and  what  were  the  costs 
incurred  by  the  said  defendant  in  getting  and  severing  the 
coal,  and  bringing  it  to  the  pit's  mouth,  and  deduct  the 
amount  of  such  costs  from  the  amount  of  such  value,  and 
order  the  defendant  Jones  to  pay  to  the  plaintiff  one-third 
part  of  the  amount  of  such  value  after  such  deduction  ;  no 
costs  of  suit  as  between  the  plaintiff  and  the  defendant 
Jones ; 

The  plaintiff  electing  not  to  keep  the  other  defendants 
before  ftie  court  for  the  purposes  of  such  inquiry,  dismiss 
the  bill  with  costs  as  to  them  ;  but  only  one  set  of  costs  is 
to  be  allowed  to  the  defendants  representing  each  of  the 
two  undivided  third  parts  of  the  estate. 

.    Solicitor  for  the  plaintiff :  Mr.  J".  M.  Green. 

Solicitors  for  the  respective  defendants :  Messrs.  Blake  & 
Snow;  Messrs.  Williamson,  HiU  &  Co,;  Messrs.  Letts  <fe 
Go,;  Messrs.  Chester^  Urquhart  &  Co. 

Wliere  A.  enters  into  an  agreement  and  B.  agrees  to  allow  him  for  his  ser- 
vrith.  B.  to  save  from  a  wrecked  vessel  vices  a  certain  per  cent,  of  the  property 
as  much  of  the  cargo  as  could  be  saved,    saved  as  compensation  ;  and  in  pursa- 
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ance  of  such  agreement  A.  sayee  from 
the  wreck  a  portion  of  the  cargo  and 
lands  it  on  the  beach  in  a  place  of 
safety :  Held  that  A.  and  B.  are  ten- 
ants in  common  of  the  property  so 
sayed,  and  that  the  undiyiaed  share  of 
A.  is  liable  to  be  seized  by  the  sheriff  un- 
der a  warrant  of  attachment  against 
A.:  Boyhton  y.  Dawjm,  68  N.  C,  17 ; 
BleviAs  y.  Baker,  11  Ired.,  291 ;  P&uy 
e^y.^itt,  64N.  C.,169. 

Persons  who  jointly  manufacture 
timber,  which  it  is  agreed  shall  be  di- 
yided  between  them,  are  not  partners 
but  tenants  in  common,  or  joint  own- 
ers, and  each  has  only  a  right  to  dis- 
pose of  his  own  share  :  Wiggins  y. 
White,  Berton's  New  Brunswick  Rep., 
97 ;  K&rr  y.  ChnneU,  Id.,  188. 

If  a  sheriff,  on  an  execution  against 
A.  seize  property  owned  in  common 
by  A.  and  B.,  he  may  sell  and  de- 
liyer  the  property  to  the  purciiaaer,  bat 
he  must  only  sell  the  title  of  the  de- 
fendant in  the  execution  :  MehUle  y. 
Braurn,  15  Mass.,  82  ;  WaddeU  y.  Cook, 
2  Hill,  47. 

See  Xm  y.  Bapelje,  2  U.  C.  Q.  B., 
868  ;  Ecde9t(m  y.  Jarw,  1  U.  C.  Q.  B. 
Rep.,  370. 

Where  an  inheritance  consists  of 
seyeral  freeholds,  a  tenant  in  common 
may  conyey  his  undiyided  interest 
in  any  one  or  more  of  them,  and  it 
may  be  sold  on  execution  without 
reference  to  any  of  the  other  parcels. 
Wher%  such  an  inheritance  consists  of 
separate  city  lots  which  have  been 
plotted,  each  lot  is  presumed,  in  the 
absence  of  any  showing  to  the  con- 
trary, to  be  a  separate  holding.  Where 
the  interest  of  one  of  several  heirs  in 
certain  city  lots,  constituting  a  portion 
of  an  inheritance,  has  been  sold  on 
execution,  the  fact,  that  upon  a  volun- 
tary partition  among  the  heirs,  to 
which  the  execution  purchasers  were 
not  made  parties,  said  city  lots  were 
set  off  to  others  of  the  heirs  than  him 
whose  interest  has  been  so  sold,  can- 
not prejudice  the  rights  of  such  pur- 
chasers: ButUr  y.  Roys,  25  Mich.,  53, 
111  Am.  L.  Beg.,  N.  S.,  560. 

As  to  when  owners  of  a  vessel  are 
tenants  in  common  and  not  partners  : 
Bishop  y.  Edmisten,  16  Abb.  R.,  466  ; 
Dyckman  v.  Valiente,  43  Barb.,  181,  42 
N.  Y.,  549;  Cochran  v.  Covington,  25 
Wend.,  409. 


Where  the  owner  of  a  farm  lets  it  to 
another  to  be  worked  on  shares,  the 
owner  and  the  occupant  are  tenants  in 
common  of  the  products,  including,  the 
straw:  Fobes  v.  ShaUuek,  22  Barb., 
668 ;  Tnpp  v.  BOey,  15  Barb.,  388 ; 
Famw  y.  Abbey,  112  Mass.,  860  ; 
Wilb&r  y.  Sisson,  53  Barb.,  268  ;  Zfor- 
risan  v.  Ricks,  71  N.  C,  7 ;  Brady  y,  - 
Arnold,  19  Upper  Can.  C.  PI.,  42. 

Thouffh  it  is  held  in  Massachusetts 
that  if  the  occupant  is  to  have  sole  pos- 
session he  may  maintain  trespass  gua/re 
elausum  against  the  owner  for  entering 
upon  the  farm  and  taking  the  tenant's 
share  of  the  crop,  though  the  occupant 
have  not  given  him  his  share  of  the 
other  parte  of  the  crop:  Wam&r  y. 
Abbey,  112  Mass.,  856. 

In  lUinois:  Frame  v.  Badger,  2  Law 
&Eq.  Rep.,679. 

So  in  New  Hampshire :  Wentv>orth  y. 
Portsnumth,  etc.,  55  N.  H.,  540. 

And  New  Jersey:  New  Jersey,  etc., 
y.  Van  Bickle,  87  N.  J.  Law,  496, 

And  North  Carolina:  Harrison  v. 
Ricks,  71  N.  C,  7. 

In  Canada :  JSayden  v.  Crawford,  3  U. 
C.  Q.  B.,  O.  S.,  588;  KMngton  v.  Her- 
ring,  17  Upper  Canada  C,  P.,  639. 

But  see  Brady  v.  Arnold,  19  id.,  42  ; 
Nowery  v.  ConneUy,  29  U.  C.  Q.  B.,  39. 

If  the  owner  refuse  to  allow  the  oc- 
cupant to  gather  and  thrash  the  crops 
he  waives  the  right  to  insist  the  tenant 
should  have  gathered  and  thrash^  his 
half  before  severance  :  Fobes  v.  Shot- 
tuck,  22  Barb.,  568. 

A.  agreed  to  manage  B.'s  farm,  and 
in  consideration  of  nis  services,  B. 
agreed  to  give  him,  among  other 
tilings,  one-third  of  the  increase  of 
young  stock  raised.  B.  left  the  country 
and  died,  and  A.  sold  all  the  stock  upon 
the  farm.  Held,  that  he  had  no  right 
to  do  BO,  and  that  B.'s  administratrix 
might  recover  in  replevin  from  the 
vendees  :  DufflU  v.  Erwin,  18  Upper 
Canada  Q.  B.,  431. 

One  tenant  in  common  of  real  estate, 
has  no  right  to  us6  force  to  prevent  a  co- 
tenant  from  entering  upon  the  common 
property,  though  with  the  avowed  pur- 
pose of  removing  the  property  of  the 
other  :  Com.  v.  Lakeman,  4  Cush.,  597. 

But  see  Parsons  v.  Brovm,  15  Barb., 
590;  Ciyrey  v.  People,  46  Barb.,  262, 
265;  ISage  v.  Harpending,  49  Barb.,  175. 

Each  tenant  in  common  is  entitled  to 
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don,  and  if  one  evicts  the  other 
be  is  guilty  of  a  trespass :  MtGa/rriU 
V.  Murphy,  1  Hilton,  133  ;  MumfordY, 
Brmm,  1  Wend.,  52  ;  Fe^rie  v.  Taylor, 
3  U.  C.  Q.  B.,  457. 

Ejectment  will  lie  by  one  tenant  in 
common  against  a  co-tenant  who  has 
evicted  him  :  K&rr  v.  Weston,  82  U.  C. 
•  Q.  B.,  402 ;  Trustees  v.  Johnson,  66 
Barb.,  119 ;  Chapman  v.  Hastings,  50 
Cal.,  310. 

Under  the  general  issae  one  tenant 
in  common  may  show  he  was  a  tenant 
in  common  with  the  plaintiff,  or  en- 
tered under  a  license  from  plaintiff's 
co-tenant:  RamsonY.  Morse,  ^Pick,  127. 

One  tenant  in  common  cannot  main- 
tain replevin  against  his  co-tenant  or 
a  purcnaser  from  his  co-tenant.  He 
cannot  compel  a  delivery  to  himself  of 
the  whole  property  :  Davis  v.  Lottieh, 
46  N.  Y.,  398 ;  BusseU  v.  Allen,  13  N. 
Y.,  173  ;  WUham  v.  Witham,  57  Maine, 
447  ;  Sogers  v.  Arnold,  12  Wend.,  30  ; 
Laev  V.  Weaver,  49  Ind.,  373  ;  Foster 
V.  Magee,  2  Lansing,  184 ;  Kindy  v. 
Gtree»,  32Mich.,310. 

An  injunction  will  not  be  granted 
between  tenants  in  common  except  in 
cases  of  actual  destruction  (Baker  v. 
Casey,  17  Grant's  (U.  C.)  Chy.,  195) ; 
but  where  a  tenant  in  common  of  one 
moiety  was  trustee  of  the  other  under 
a  will,  and  was  felling  timber  for  his 
own  benefit  in  breach  of  his  trust,  he 
was  enjoined  from  doing  so,  it  being 
considered  that  his  rights  of  ownership 
on  his  own  moiety  were  to  be  exercised 
in  subordination  to  his  duty  as  trustee 
of  the  other  moiety :  Christie  v.  Saun- 
ders, 2  Grant's  (U.  C.)  Chy.,  670  ;  Oood^ 
enow  V.  Farquahar,  19  Grant,  614  ;  see 
Bice  V.  George,  20  Grant's  (U.  C.)  Chy., 
221. 

A  tenant  in  common  upon  satisfying 
the  court  that  the  cutting  of  timber  by 
his  co-tenant  operates  to  the  destruc- 
tion of  the  inheritance,  is  entitled  to 
an  injunction  :  Broadfoot  v.  Bush,  7 
Grant's  (U.  C.)  Chy.,  518;  Qoodenow 
V.  Farquahar,  19  Grant,  614  ;  DougaU 
V.  Foster,  4  Grant,  319. 

Although  the  general  principle  is 
that  one  tenant  will  not  be  restrained 
from  committing  waste  at  the  instance 
of  his  co-tenant,  the  rule  is  different 
where  a  bill  has  already  been  filed  for 
partition  :  Lassert  v.  Salyerds,  17 
Grant's  (U.  C.)  Chy.,  109. 


So  one  partner  cannot  midntain  re- 
plevin against  his  co-partner :  Doupe  v. 
StewaH,  28  U.  C.  Q.  B.,  192 ;  Azel  v. 
Bett,  2  E.  D.  Smith,  188. 

When  tenants  in  common  of  a  quan- 
tity of  grain  agree  to  a  division  thereof, 
and  settle  the  proporticm  belonging  to 
one,  the  apportionment  operates  as  a 
severance  of  the  tenancy  in  common, 
and  the  one  whose  portion  is  tlfos  al- 
lotted can,  upon  a  demand  and  refusal 
to  deliver  up  the  same,  maintain  an 
action  for  the  conversion  thereof 
against  his  former  co-tenant  having  the 
property*  in  his  possession,  although 
such  portion  was  never  in  fact  sepa^ 
rated  from  the  residue.  The  posses- 
sion of  the  latter,  after  such  severance, 
is  simply  that  of  bailee  :  LobdeU  v. 
StouM,  51  N.  Y.  70. 

A  court  of  equity  may  decree  parti- 
tion of  personal  property  owned  as  ten- 
ants in  common  :  Tinney  v.  Stebbim,  28 
Barb.,  90;  Smith  v.  Smith,  4  Band. 
(Va.),  95;  Kerley  v.  Clay,  4  Bibb 
(Ky.V  241. 

Where  personal  property,  severable 
in  its  nature,  in  common  bulk,  and  of 
the  same  quality,  is  owned  by  several 
persons  as  tenants  in  common,  each 
tenant  may  sever  and  appropriate  his 
share  if  it  can  be  determined  by  meas- 
urement or  weight,  without  the  con- 
sent of  the  others,  and  sell  or  destroy 
it  without  being  liable  to  them  in  an 
action  for  conversion  of  the  common 
property:  Tripp  v.  Biley,  15«Barb., 
333  ;  Fobes  v.  Shattuck,  22  Barb.,  568 ; 
Kimberly  v.  Patehin,  19  N.  Y.,  830 ; 
Clark  V.  GHffith,  24  N.  Y.,  505 ;  Lolh 
deUY.  StoweU,  37  How.  Pr.,  88.  affirm- 
ed 51  N.  Y.,  70 ;  Wemp  v.  Mormon, 
2  U.  C.  Q.  B.,  146. 

And  if  one  tenant  in  common  refuse 
to  allow  his  co-tenant  to  sever  and  take 
his  share,  he  is  guilty  of  a  conversion  : 
Channon  v.  Liisk,  2  Lansing,  211 ; 
Fequet  v.  AUison,  12  Mich.,  328. 

The  difference  between  a  tenant  and 
a  cropper  is — a  tenant  has  an  estate  in 
the  land  for  the  term,  and  consequently 
he  has  a  right  of  property  in  the  crops. 
If  he  pays  a  share  of  the  crops  for  me 
rent,  it  is  he  that  divides  off  to  the 
landlord  his  share,  and  until  such  di- 
vision the  right  of  property  and  of  pos- 
session in  the  whole  is  his.  A  cropper 
has  no  estate  in  the  l&nd  ;  and  although 
he  has  in  some  sense  the  possession  of 
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the  crop  it  is  only  the  possession  of  a 
servant,  and  is  in  law  that  of  the  land- 
lord who  must  divide  oft  to  the  cropper 
his  share. 

A.  rents  from  B.  a  farm  for  one  year, 
agreeing  verballv  to  famish  and  feed 
the  teams,  to  find  the  farming  utensils, 
to  make  the  crop  and  to  furnish  A. 
corn  and  bacon  during  the  year,  for 
which  he  was  to  be  paid  out  of  A.'s 
share ;  A.  was  to  furnish  and  pay  for 
the  labor  and  five  B.  one  half  of  the 
crop  as  rent :  Held  that  A.  was  a  ten- 
ant and  not  a  cropper,  who  had  a  Vight 
to  convey  the  crop  subject  to  the  right 
of  the  landlord  to  his  share  as  rent : 
Harrison  v.  i^icAv,  71  N.  C,  7 ;  Lacy 
V.  Weaver,  49  Ind.,  373,  376-7. 

It  has  been  held  that  no  action  will 
lie,  at  the  suit  of  one  tenant  in  com- 
mon, of  personal  property,  against  an- 
other  in  respect  to  the  common  prop- 
erty ^ithout  proving  a  loss,  destruction, 
or  sale  of  the  property  by  the  defen- 
dant :  2  Greenl.  Ev.,  §  646 ;  Tinney  v. 
JStebbins,  28  Barb.,  90 ;  QUbert  v.  Dick- 
ijMon,  7  Wend.,  450 ;  St.  John  v.  Stand- 
ring,  2  Johns.,  468;  WiUc^n  v.  Beed. 
8  Johns.,  175 ;  Sheldon  v.  Skinner,  i 
Wend.,  525. 

One  tenant  in  common  who  takes 
exclusive  possession  of  personal  prop- 
erty so  owned,  and  denies  all  right  of 
his  co-tenant  therein,  is  guilty  of  a 
conversion :  I^^uet  v.  AUi8<m,  12  Mich., 
828 ;  Channon  v.  Lusky  2  Lansing, 
211 ;  Danbury,  etc.,  v.  Bean,  54  N.  H., 
254 ;  Bray  v.  Bray,  30  Mich.,  479. 

But  see  Farr  v.  Smith,  9  Wend., 
838  ;  Tinney  v.  Stebbins,  28  Barb. ,  290  ; 
Brady  v.  Arnold,  19  Upper  Can.  Com. 
PI..  42;  Wiggins  v.  WhiU,  Berton's 
(New  Brunsw.)  Rep.,  97. 

But  mere  proof  that  one  tenant  in 
common  has  delivered  the  property  to 
a  third  person  without  proof  of  a  sale  of 
the  entire  property,  or  some  other  act 
of  conversion;  will  not  render  him  lia- 
ble :  Doyle  V.  Taylor,  Berton's  (New 
Brunsw.)  Rep..  201. 

Where  one  tenant  in  common  of  ma- 
chinery removes  it  from  the  shop 
where  it  is  put  up  for  use,  and  puts  it 
up  in  a  building  of  his  own  and  there 
uses  it,  this  is  such  a  destruction  of  the 
property  held  in  common  as  will  sup- 
port an  action  by  a  co-tenant  for  the 
conversion  thereof  :  Benedict  v.  How- 
ard, ^\  Barb.,  569. 

As  to  what  is  a  destruction  or  con- 


Tersion  «id  what  is  not,  see  Wilson  v. 
Beed,  3  Johns.,  175  ;  Sheldon  v.  Skin- 
ner, 4  Wen4.,  530 ;  Coke  Litt.,  200,  a.b.; 
Agnew  v.  Johnson,  17  Penn.  St.  R., 
873 ;  Fanning  v.  Lord  Orenmlle,  1 
Taunt.,  241 ;  Notden  v.  Colt,  6  HiU, 
461 ;  ChanThon  v.  Lusk,  2  Lans.,  211 ; 
Bavis  V.  Lottich,  46  N.  Y.,  393  ;  Lob- 
dell  V.  StoweU,  37  How.  Pr.,  88,  51  N. 
Y.,  70;  Brady  v.  Arnold,  19  Upper 
Can.  Com.  PL,  42. 

If  one  tenant  in  common  of  personal 
property  sell  the  property  as  exclu- 
sively his  own,  such  sale  is  a  conver- 
sion, and  the  co-tenant  may  maintain 
trover  for  the  conversion:  Weld  v. 
Oliver,  21  Pick.,  559  ;  White  v.  Osbom, 
21  Wend.,  72 ;  Nowlen  v.  Colt,  6  HiU, 
461 ;  Davis  v.  Lottich,  46  N.  Y.,  393  ; 
Warren  v.  AUen,  1  Pinney,  479  ;  Oreen 
V.  Ediek,  66  Barb.,  564;  Tanner  v. 
Hills,  44  Barb.,  428  ;  Dineha/rt  v.  Wil- 
son, 15  Barb.,  ^96 ;  Lobdell  v.  Stowell, 
37  How.  Pr.,  88,  affirmed  51  N.  Y., 
70 ;  Dyckman  v.  VaUmU,  42  N.  Y., 
549  ;  Bathioell  v.  BathtoeU,  26  Upper 
Can.  Q.  B.,  179. 

Even  though  the  property  be  not 
removed  :  W/Ute  v.  Osborn,  21  Wend., 
72,  2  Greenl.  Ev.,  §  646  note. 

So  if  one  tenant  in  common  destroy 
the  property  :  Warren  v.  Allen,  1  Pin- 
ney, 479 ;  areen  v.  Bdick,  66  Barb., 
564;  McLeUan  v.  Jenness,  43  Verm., 
183,  5  Am.  Rep.,  270. 

If  one  tenant  in  common  sell  his  in- 
terest by  consent  of  the  others  it  severs 
the  tenancy  in  common,  and  the  vendee 
may  maintain  trover  against  the  other 
owners ;  Seldon  v.  Hickock,  2  Gaines, 
166. 

If  one  tenant  in  common  sell  the 
property  so  owned,  without  recogniz- 
ing the  right  of  his  co-tenant,  the  latter 
may  maintain  trover  against  the  pur- 
chaser :  Weld  v.  Olvoer,  21  Pickering, 
559. 

If  several  persons  are  the  owners,  as 
tenants  in  common,  of  a  mining  claim, 
and  one  of  them  is  also  a  tenant  in  com- 
mon with  several  other  persons  in  the 
ownership  of  an  adjoining  claim ;  and 
the  first  named  owners  lease  their  claim 
to  the  second  named  owners,  to  be 
mined  for  a  fiven  term,  and  the  one  of 
the  lessees  who>  is  tenant  in  common  in 
both  claims,  and  superintendent  of  the 
lessees'  claim,  after  the  term  of  the 
lea.se  lias  expired,  as  superintendent  of 
the  lessees  and  a  member  of  their  com- 


648 


EQUITY  CASEa 


[L.R. 


1875 


Job  V.  Potton. 


V.C.B. 


vtmy,  sells  the  tailings  of  fhe  claim 
leased,  and  accounts  to  the  leasees  for 
the  proceeds,  the  other  lessors  cannot 
maintain  an  action  against  him  as  a 
tenant  in  common  in  their  company  for 
their  proportion  of  the  proceeds  :  Clark 
Y.Janes,  49  Cal.,  618. 

If  one  tenant  in  common  oust  his 
co-tenant  and  use  the  whole  property 
accompanied  by  an  exclasion,  refusing 
his  co-tenant  any  use  of  the  premises, 
an  account  will  be  decreed :  Israel  y. 
Israel,  80  Md.,  120,  126;  Green  v. 
Ptttnam,  1  Barb.,  508;  Henderson  v. 
JBkuon,  9  Eng.  L.  &  Eq.,  887  ;  ffiU  v. 
Fulbrook,  Jacobs'  Chy.,  574  ;  Lorrimer 
V.  Lorrimer,  5  Madd.,  228 ;  hard  v. 
Bodine,  11  N.  J.  Eq.  (3  Stockt.),  403; 
Oram  v.  Waggoner,  27  Ind.,  62  ;  Bears 
y.  SeUetD,  28  Iowa,  501 ;  Davidson  v. 
Thompson,  22  N.  J.  Eg.,  88 ;  Mun/roe 
V.  Luper,  1  Mete,  459;  jNashy.  McKay, 
15  Grant's  (U.C.)  Chj.;  247 ;  see  Bice 
V.  George,  20  Grant's  (U.C.)  Chy.,  221. 

And  on  a  partition  by  a  co-tenant 
ousted  the  value  of  the  use  and  occu- 
pation during  the  period  of  ouster  may 
be  recovered  :  Cook  v.  Wetb,  21  Minn., 
428 ;  2^ash  v.  McKay,  15  Grant's  (U.C.) 
Chy.,  247;  see  Bice  v.  George,  20 
Grant's  (U.C.)  Chy.,  221. 

For  a  peculiar  case  where  the  parties 
were  held  not  to  be  tenants  In  common 
of  a  pillar  standing  against  a  party 
wall,  see  Fax  v.  Clarke,  10  Eng.  R., 
178. 

If  one  tenant  in  common  occupy  real 
estate  so  owned,  he  alone  is  entitled  to 
the  crops  he  has  sown  and  cultivated  : 
Bird  V.  Bird,  15  Florida,  424 ;  Pico  v. 
ColumbtU,  12  Cal.,  414 ;  Allen  v.  Bark- 
ley,  1  Spear's  Eq.  R.,  264  ;  Van  Orman 
V.  PTielps,  9  Barb..  500,  506 ;  Biee  v. 
George,  20  Grant's  (U.C.)  Chv.,  221. 

But  see  HaU  v.  Fisher,  20  Barb.,  441 ; 
Nash  V.  McKay,  15  Grant's  (U.C.)  Chy., 
247. 

Where  one  of  several  tenants  in 
common,  of  a  plaster  bed,  was  in  sole 
possession  of  the  property,  and  had 
sold  portions  of  the  plaster,  an  account 
of  his  receipts  therefrom  was  ordered 
in  favor  of  his  co-tenants :  Curtis  v. 
Coleman,  22  Grant's  (U.C.)  Chy.,  561 ; 
Nash  V.  McKay,  15  Grant's  (U.C. )  Chy . , 
247 ;  see  Bics  v.  Getfrge,  20  Grant's 
(U.C.)  Chy.,  221. 

If  there  be  several  tenants  in  com- 
mon of  real  estate  they  must  aU  sue  in 


eieetment  or  ea/ih  must  sue  { 
Two  out  of  three  cannot  bring  suit, 
any  refuse  to  join  they  may  be  made 
defendants  under  the  ^ew  York  Code  : 
HaMyroock  v.  Bunee,  62  N.  Y..  475, 

One  tenant  in  common  of  real  estate 
who  occupies  the  same  is  not  liable  to 
his  co-tenant  for  such  use  and  occupa- 
tion :  Wooleeer  v.  Knapp,  18  Barb., 
265  ;  Dresser  v.  Dresser,  40  Barb.,  300  ; 
Wilcox  V.  Wileox,  48  Barb.,  327 ;  8coU 
V.  Gumsey,  60  Barb,,  164;  Peck  v. 
CarvcTUer,  7  Gray,  288  ;  Bird  v.  Bird, 
15  Fla.,  424, 442;  Bird  v.  Karle,  15  Pla., 
447;  Pico  v.  Columbut,  12  Cal.,  414, 
442^;  NeUan  v.  Clay,  7  J.  J.  Marsh.. 
189;  Im-ael  v.  Israd,  80  Md.,  120; 
Izard  V.  Bodine,  11  N.  J.  Eq.  (3 
Stockt.),  408;  Bagan  v.  McCoy,  29 
Missouri,  856 ;  Hayden  v.  Merrill,  44 
Verm..  836 ;  Bendorson  v.  Bason,  12 
A.  &  E.,  986,  64  Eng.  C.  L.,  17  Q.  B., 
701,  79  Eng.  C.  L. ;  Cram  v.  Wagmmer, 
27  Ind.,  52  ;  McMahmi  v.  BurcheU,  2 
Phil.  Chv.,  127;  Bherts  v.  Beach,  31 
Mich.,  136 ;  Bice  v.  George,  20  Grant's 
(U.C.) Chy.,  221.  Contra,  Hancock  v. 
Day,  1  McMullen,  S.  C.  Eq.,  69,  75, 
299,  475;  JSarly  v.  Friend,  16  Gratt., 
21  ;  Shiels  v.  Stock,  14  Geo.,  429  ;  and 
see  Hayden  v.  MerriU,  44  Verm.,  836  ; 
AUen  V.  Barldey,  1  Spear's  Eq.  R, 
264 ;  Fuller  v.  Bweet,  80  Mich.,  237. 

Though  one  tenant  in  common  who 
has  been  in  sole  possession  of  land 
owned  bv  him  and  another  is  not,  prima 
fade,  chargeable  with  an  occupation 
rent,  yet  if  he  claims  to  be  repaid  sums 
paid  by  him  on  account  of  incum- 
brances, he  must  give  credit  for  a  pro- 
portion of  the  rents  and  profits  :  Bivet 
V.  Desonrdi,  12  Upper  Canada  Law 
Jour.,  N.  S.,  208,  Blake.  V.  C. 

By  statute  in  some  of  the  states,  and 
in  equity  without  statute,  if  one  tenant 
in  common  receive  money  from  a  third 
person  for  rent  of  the  premises,  he  is 
liable  to  his  co-tenant  for  his  share 
thereof  :  Woolever  v.  Knapp,  18  Barb., 
265 ;  Montgomery  v.  Stean,  Drury's 
Select  Cas,,  temp.  Nap.,  520 ;  Dresser 
V.  Dresser,  40  Barb..  800;  Srott  v. 
Gumsey,  60  Barb.,  164;  Hoffman  v. 
Osborne,  4  Pai^e,  336  ;  Turner  v.  Mor- 
gan, 8  Ves.,  143 ;  Izard  v.  Bodine,  11 
N.  J.  Eq.  (3  Stockt.),  403;  Early  v. 
Friend,  16  Gratt.,  21 ;  Eason  v.  Hen- 
derson,  12  A.  &  E.,  986,  64  Eng.  C.  L., 
17  Q.  B.,  701,  79  Eng.  C.  L.;  Cram  v. 
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Wagg<m&r,  27  Ind.,  52 ;  Cwrtis  v.  Cok- 
man,  22  Grant's  (U.C.)  Chy„  561; 
Nash  V.  McKay,  15  Grant's  (U.C.)  Chy., 
247;  see  Fuller  v.  Stoeet,  80  Mich., 
273 ;  Bice  v.  George,  20  Grant's  (U.C.) 
Chy.,  221 ;  Chapin  v.  Foss,  75  Ills.,  280. 

See  as  to  money  received  for  ores 
mined  :  Hall  v.  Msher,  20  Barb.,  441 ; 
Curtis  V.  CoUjnan,  22  Grant's  (U.C.) 
Chy..  561. 

One  tenant  in  common  of  per- 
sonal property  may  maintain  assump- 
sit a^inst  his  co-tenant  to  recover  his 
share  of  a  fross  sum  received  by  the 
latter,  for  the  use  or  hire  of  property 
held  in  tenancy  in  common ;  it  is  not 
necessary  in  such  a  case  that  he  shpuld 
resort  to  the  action  of  account  or  to  a 
hill  in  equity  :  Cochran  v.  Ca/rringUm, 
25  Wend.,  409. 

Where  one  tenant  in  common  of  a 
copyright — as  publisher  and  author — 
at  his  own  expense  prints  and  pub- 
lishes a  large  number  of  the  books 
copyrighted  he  is  not  liable,  in  the 
absence  of  an  agreement  inter  se,  to 
account  to  his  co-owner  :  Carter  r. 
Bailey,  64  Maine,  458. 

If  one  tenant  in  common  rent  the 
property  he  may  recover  of  the  bailee 
the  entire  sum  agreed  upon :  Foster 
V.  Magee,2lAns.,  182. 

One  of  two  joint  tenants  or  tenants 
in  common  cannot  singly  make  a  lease 
which  will  bind  both :  Kingsland  v. 
Ryckman,  5  Daly,  13. 

One  of  .two  or  more  tenants  in  com- 
mon of  real  estate  may  maintain  an 
action  in  his  own  name  for  a  trespass 
on  such  estate,  and  in  such  action  may 
recover  the  whole  damage  to  the  prop- 
erty for  the  benefit  of  himself  ana  his 
co-tenants  :  Bigelf/w  v.  RiM/ig,  42  Vt., 
678  ;  Hibbard  v.  Foster,  24  Vt.,  542. 

Otherwise  as  to  personal  property : 
Chandler  v.  Spear,  22  Verm. .  388  ;  Btg- 
ehw  V.  Ridtig,  42  Verm.,  680. 

See  Foster  v.  Magee,  2  Lans.,  182. 

Where  one  tenant  in  common  sued 
in  behalf  of  himself  and  his  co-ten- 
ants, to  restrain  the  commission  of 
waste  on  the  joint  property  by  a  stran- 
ger ;  Held  that  on  its  being  shown  that 
the  suit  was  necessary  and  proper  and 
that  it  resulted  to  the  benefit  of  the  co- 
owners,  they  should  share  the  expense, 
in  proportion  to  the  advantage  they 
had  derived  from  the  suit :  U^age  v. 
MulhoUand,  IG Grant's  (U.C.) Chy.,  145. 

One  tenant  in  common  cannot  convey 

13  Eng.  Rep.  82 


to  his  co-tenant  during  the  continuance 
of  an  outstanding  adverse  possession 
by  a  third  person :  ConstanUne  v.  Van 
Winkle,  6  HUl's  R.,  177 ;  Hasbrouek  v. 
5wn^,  62N.  T.,475. 

As  to  method  of  bringinff  suit  in 
such  case,  see  Hatbrouck  v.  Bunce,  62 
N.  Y.,  475. 

It  has  been  held  that  in  trover  by 
one  tenant  in  common  against  a  third 
person,  he  may  recover  the  value  of 
the  property  at  the  time  of  the  conver- 
sion :   Weld  V.  Oliver,  21  Pick.,  659. 

So  in  an  action  by  one  tenant  in  com- 
mon against  the  other :  Bussell  v.  Al- 
len, 13  N.  Y.,  173 ;  Witham  v.  WUhcm, 
57  Maine,  447. 

See  also  Ihokiht  v.  Fnos,  9  N.  Y., 
476  ;  Glenn  v.  Youngton,  27  Barb.,  484 ; 
Ingrah>am  v.  Sdmmotid,  1  Hill,  854; 
Johnson  v.  Oarnley,  10  N.  Y.,  576. 

To  the  contrary  is  Ela  v.  Bankes,  27 
Wise.,  90. 

The  general  rule  is  that  in  an  action 
against  the  general  owner  by  one  hav- 
ing a  special  property  or  lien  upon 
property,  he  can  only  recover  the  value 
of  his  special  property  or  lien  though 
he  may  recover  the  full  value  of  a 
stranger:  Newton  v.  Lyon,  49  N.  Y., 
661-2 ;  BusseU  v.  BuUerfleld,  21  Wend., 
301 ;  Chaduick  v.  Lamb,  29  Barb.,  518  ; 
Khoads  v.  Woods,  41  Barb.,  471 ;  Phil- 
ips V.  Weidenberg,  6  Bosw.,  176 ;  Sech 
man  v.  Litce,  23  Barb.,  240 ;  Schrug- 
ham  Y.Carter,  12  Wend.,  131;  FUzhygh 
V.  Wiman,  9  N.  Y.,  559  ;  Banes  v.  Tif- 
fany, 26  Ohio  St.  R„  549. 

In  troner  by  one  tenant  in  common , 
against  his  co-tenant  he  can  only  re- 
cover the  value  of  his  interest.  It  is 
difficult  to  see  how,  upon  principle,  in 
replevin,  one  tenant  in  common  should 
recover  the  entire  value  of  his  co-ten- 
ant. A  mere  change  in  the  form  of 
action  ought  not  to  change  the  rule  of 
damages.  When  he  recovers  the  full 
value  he  holds  immediately  one  half 
for  his  co-tenant.  Why  should  an  ir- 
responsible tenant  in  common  recover 
of  his  co-tenant,  in  money,  the  full 
value  of  the  property  ?  He  may  imme- 
diately put  it  beyond  the  reach  of  his 
co-tenant,  thus  inflicting  upon  him  the 
loss  of  his  entire  interest  in  the  prop- 
erty. Why  should  an  unsuccessful  re- 
plevin suit  put  a  co-tenant  in  such  a  po- 
sition ?  Should  he  recover  the  property 
owned  in  common,  he  could  not  trans- 
fer even  to  a  bona  fide  purchaser  his 
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co-tenant's  interest,  while  as  to  monej 
one  who  takes  it  from  the  tenant  in 
common  bona  fide  would  undoubtedly 
acquire  a  valid  title  as  against  the  co- 
tenant. 

Where  two  tenants  in  common  unite 
in  an  action  for  the  conversion  thereof, 
one  cannot  release,  discharcfe  or  settle 
the  action  so  as  to  defeat  the  rights  of 
the  other  to  recover  his  portion  of  the 
damages.  If  one  of  the  plaintifEs  set- 
tles the  action  without  the  consent  of 
the  other,  and  executes  a  release  to 
that  effect,  it  seems  the  action  maj 
proceed  in  the  name  of  both  plaintifb 
for  the  benefit  of  the  one  not  releasing ; 
or  an  amendment  can  be  made,  by 
striking  out  the  name  of  the  other: 
Ooek  V.  Keneda,  29  Barb.,  120 ;  Bishop 
v.  Edmiaton,  16  Abb.  Pr.,  466. 

See  Foster  v.  Magee,  2  Lansing,  182, 
184. 

The  holder  of  a  mortgage  upon  lands 
owned  by  tenants  in  common  cannot  be 
compelled  by  one  to  accept  his  share 
of  the  mortgage  debt  and  to  proceed 
ngainst  the  share  of  his  co-tenant  for 
the  residue :  JP*rost  v.  Frost,  3  Sandf. 
Chy.,  188. 

See  also  Cook  v.  Hinsdale,  4Cush., 
134. 

As  to  when  one  co-tenant  may  be 
allowed,  6n  partition,  for  repairs  placed 
upon  the  property  owned  in  common, 
liens  or  taxes  paid,  expenses  of  defend- 
ing title,  see  Moak's  Van  Sant.  PI.,  400; 
PatU  V.  Yark,  1  Tenn.  Chy.,  547; 
Scott  V.  Gurnsey,  60  Barb.,  164  ;  I»rael 
.  V!  Israel,  80  Md.,  120  ;  Sears  v.  SeUew, 
28  Iowa,  501  ;  Rice  v.  George,  20  Grant's 
(U.  C.yChy.,  221  ;  iftW  v.  HiU,  8  H.  L. 
Cas.,  828  ;  Bond  v.  HiU,  87  Tex.,  626  ; 
Union,  etc.,  v.  Morrison,  89  Md.,  281  ; 
Burton  v.  Little,  9  Bush  (Ky.).  807; 
Haggerty  v.  McCanna,  25  N.  J.  Eq. ,  48  ; 
Pierson  v.  Hitchner,  25  N.  J.  Eq.,  130 ; 
Picrson  v.  Lum,  25  N.  J.  Eq.,  890; 
Mahoney  v.  Mahoney,  65  Ills.,  406: 
Frazer  v.  Prother,  1  MacArthur,  206 ; 
Grossman  v.  Lauler,  29  Ind.,  618 ; 
Window  V.  Merchants,  4  Met.,  810; 
Window  V.  King,  8  Wend.,  584  ;  Shep- 
ard  V.  PhUbrick,  2  Den.,  174  ;  Jones  v. 
Thmnas,  8  Blackf.,  428  ;  Crews  v.  Pen- 


dleton, 1  Leigh  (Va. ),  297,  805 ;  Me- 
Crabb  v.  Bray,  86  Wise.,  334;  HoU- 
haus  V.  Nicholas,  41  Md.,  241 ;  BayUy 
V.  Denny,  26  La.  Ann.,  255  ;  MeCredie 
V.  Buxt(m,  81  Mich.,  888  ;  Lunquest  v. 
Ten  Eyck,  40  Iowa,  213  ;  Murnford  v. 
Brmm,  6  Cow.,  475  ;  Taylor  v.  Bald- 
win, 10  Barb.,  582,  affirmed  Id.,  026; 
Johnson  v.  Dixon,  1  Daly,  180-1 ; 
Bloomer  v.  Merrill,  1  Daly,  486;  Mc- 
Laughlin V.  Guru,  27  Wise.,  644; 
Oliwr  V.  Mqpigomery,  89  Iowa,  601 ; 
Buchatian  v.  Kinq,  22  Qratt.,  414. 

As  to  when  and  how  far  one  tenant 
in  common  may  acquire  an  outstanding 
lien  or  title  to  the  prejudice  of  his  co- 
tenant  :  Buchanan  v.  King,  22  Gratt., 
414;  Oliv&r  v.  Montgomery,  89  Iowa, 
601,  803;  Fair  v.  Brown,  40  Iowa. 
209  ;  Blackwood  v.  Van  Vliel,  30  Mich., 
118 ;  Morgan  v.  Hammett,  34  Wise., 
612  ;  Bertram  v.  Cook,  82  Mich.,  518 ; 
8  Chicago  Leg.  News,  100  ;  Dubois  v. 
Campau,  24  Michigan,  861  ;  FrenU  v. 
Klotsch,  28  Wise.  312  ;  Smart  v.  CotOe, 
10  Grant's  (U.  C.)  Chy.,  59 ;  KeUy  v. 
Macklem,  14  Grant's  Chy-,  29  ;  8  Chic 
Leg.  News,  402  ;  Spelman  v.  Terry,  8 
Hun,  205  ;  Busch  v.  Hudon,  75  Ills.. 
843. 

If  one  tenant  in  common  rightfully 
pays  taxes  or  other  burthen  upon  land, 
he  may  recover  of  his  co-tenant  his 
proper  proportion  thereof  :  Illinois,  etc,, 
V.  Bonn^,  75  111.,  817. 

The  right  of  one  of  two  proprietors 
of  a  common  stairway  between  two 
adjoining  buildings,  to  the  use  of  the 
wall  along  the  stairway  for  putting  up 
business  signs  of  his  tenants  of  the 
upper  rooms,  is  to  be  limited  by  what 
is  reasonable  and  customary  in  that  re- 
gard ;  and  this  limitation  cannot  be 
definitely  determined  in  advance  or  de- 
fined with  reasonable  certainty ;  it  is 
not  therefore  a  fit  subject  for  regula- 
tion by  injunction  :  Bennett  v.  Selig- 
man,  82  Mich.,  500. 

To  constitute  disseizin  by  one  tenant 
in  common  there  must  be  outward  acts 
of  exclusive  ownership  of  an  unequiv- 
ocal character ;  Busch  v.  Huston,  75. 
Ills.,  844. 
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[Law  Reports,  20  Equity  Cases,  100.] 
V.C.B.,  March  6,  6,  9,  18Y6. 

*FiBTH  V.  Midland  Eailway  Company.      [100 

[1862    F.    lOY.] 

Specific  Performance — SfthsHhUed  Contract  rendered  impowibU  of  Performance — Death 
of  ArhUraior — Decree  for  Performance  of  Original  Contract — Damaget — Interest. 

A  landowner,  through  whose  land  a  railway  company  proposed  to  pass,  agreed 
in  May,  1864,  to  with(&aw  his  opposition  to  their  bill  on  the  terms  that  the  company 
would  vary  the  course  of  their  line  and  make  certain  bridges,  works,  and  approaches. 
The  company  gave  a  notice  to  treat,  and  on  the  20th  of  March,  1867,  they  went  into 
possession.  On  the  27th  of  May  a  further  agreement  was  come  to  that  the  company 
should  pay  £2,250  for  purchase-money  and  compensation,  and  should  construct  the 
bridges  asKew  according  to  an  agreed  plan. 

The  company  constructed  the  Tine  as  agreed  upon,  but  did  not  complete  the  works, 
nor  pay  the  purchase-money,  nor  the  interest,  though  completion  of  the  works  was 
demanded  in  July,  1868,  and  payment  of  interest  in  December,  1868. 

On  the  6th  of  February,  1869,  a  substituted  agreement  was  made  between  the  land- 
owner and  the  company,  whereby  it  was  agreed  that  an  estimate  should  be  made  by 
the  company's  engineer  of  the  cost  of  completing  the  road,  and  submitted  to  A.,  tlie 
landowner's  agent,  "  for  approval ;  in  case  of  difference  the  amount  to  be  determined 
by  6.  f  the  amount,  **  when  agreed  or  determined,"  to  be  paid  to  the  landowner,' "  in 
discharge  of  all  obligations"  as  to  the  road;  and  "the  purchase  to  be  completed 
forthwith." 

In  December,  1871,  A.  died;  and  in  May,  1872,  the  company,  for  the  first  time, 
sent  in  an  estimate  for  the  cost  of  completing  the  road.  The  purchase  had  not  been 
completed,  aod  neither  the  purchase-money  nor  any  interest  had  been  paid.  B.  was 
living : 

Hdd^  that  the  subndssion  of  the  estimate  to  A.  for  approval  was  of  the  essence  of 
the  agreement  of  the  6th  of  February,  1869 ;  and  that,  inasmuch  as  by  his  death  the 
agreement  was  incapable  of  being  performed  in  the  manner  and  form  therein  speci- 
fied, the  court  could  not  enforce  performance  of  it. 

Specific  performance  decreed  of  the  works  according  to  the  agreements  of  1864 
and  1867.  * 

The  company  was  ordered  to  pay  interest  on  the  purchase-money  from  the  date 
of  their  taking  possession ;  but  no  inquiry  was  directed  as  to  damages. 

Motion  for  decree. 

By  an  agreement  dated  the  13th  of  May,  1864,  and  made 
between  John  Firth  of  the  one  part,  and  the  Midland  Rail- 
way Company  of  the  other  part,  it  was  agreed  that  a  petition 
about  *to  be  presented  by  Firth  to  the  House  or  [101 
Lords  against  a  bill  promoted  by  the  company  for  mating 
a  branch  line  from  Chesteriield  to  Sheffield  should  be  with- 
drawn, on  the  terms  that  the  company  should  vary  the  cen- 
tre line  of  the  proposed  railway  according  to  an  annexed 
plan,  and  should  construct  two  bridges  at  right  angles  to 
the  railway,  wit)i  proper  approaches,  *'such  bridges  to  be 
made  at  such  places  as  shall  be  designated  by  Mr.  Marcus 
Smith  or  other  the  agent  of  the  Duke  of  Norfolk  after  men- 
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mentioned,"  with  a  further  stipulation  as  follows:  "The 
before-mentioned  bridges  and  approaches  to  be  made  to  the 
reasonable  satisfaction  of  Mr.  Marcus  Smith,  of  Sheffield,  or 
in  the  event  of  his  death,  the  agent  for  the  time  being  of  the 
Duke  of  Norfolk  in  Sheffield ;  and  to  be  completed  contem- 
poraneously with  the  railway." 

The  proposed  bridges  were  intended  to  connect  parts  of  a 
freehold  estate  belonging  to  Firth,  which  was  about  to  be 
severed  by  the  propoiSd  line. 

On  the  6th  oi  July,  1866,  the  company  served  Mr.  Firth 
with  a  notice  to  treat  for  4a.  1r.  26p.  of  the  estate ;  and  on 
the  20th  of  March,  1867,  the  company  paid  into  the  bank  to 
the  account  of  the  Accountant- ueneral  and  the  credit  of 
John  Firth  the  sum  of  £1,068,  and  delivered  to  him  a  bond 
in  a  like  amount,  conditioned  for  the  payment  of  such  pur- 
chase-money or  compensation  as  might  be  determined  to  be 
payable  by  the  company,  with  interest  at  £5  per  cent,  from 
the  date  of  entering  into  possession  until  payment. 

On  the  same  20th  of  March,  1867,  the  company  took  pos- 
session of  the  land.  They  constructed  the  line,  with  the 
variation  of  centre  which  had  been  agreed  upon. 

By  a  notice  in  writing,  dated  the  17th  of  May,  1867,  signed 
by  Marcus  Smith,  and  duly  served  on  the  company,  Marcus 
Smith  designated  the  places  where  the  bridges  should  be 
constructed  at  right  angles  to  the  line,  by  reference  to  an 
accompanying  plan. 

In  order  that  the  bridges  might  cross  the  line  at  right 
angles  it  was  necessary,  or  at  least  more  convenient,  that 
the  roads  should  approach  the  bridges  by  curves,  and  the 
plan  showed  these  curves,  and  also  showed  the  straight 
courses  which  the  roa^s  would  take  if  the  bridges  should 
be  built  askew  instead  of  at  right  angles  to  the  line. 
102]  *0n  or  about  the  27th  of  May,  1867,  an  agreement 
was  come  to  between  Firth  and  the  company,  whereby  it 
was  agreed  that  the  company  should  pay  to  Firth  a  sum 
£2,250  as  purchase-money  and  compensation  for  the  land 
taken  by  them,  and  that  the  two  bridges  should  be  con- 
structed askew,  according  to  the  plan  annexed  to  the  notice 
of  the  17th  of  May,  1867. 

This  agreement  was  constituted  by  a  correspondence,  from 
which  it  appeared  that  the  company  agreed  to  pay  £2,750 
for  the  land  and  severance,  and  stipulated  to  receive  back 
£500  for  making  the  bridges  askew  ;  and  it  was  agreed  that 
the  costs  and  expenses  were  to  be  paid  by  the  company,  the 
amount  to  be  settled,  in  case  of  difference,  under  the  act; 
and  the  1st  of  August,  1867,  was  proposed  for  the  comple- 
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tion  of  the  purchase.  The  formal  contract  embodying  this 
agreement  was  never  signed. 

On  the  10th  of  December,  1867,  a  second  notice,  signed 
bjr  Marcus  Smith,  was  served  upon  the  company,  stating 
his  opinion  that  the  approaches  ought  to  be  properly  formed, 
fenced,  sewered,  stoned,  and  completed  in  all  rejects  in 
accordance  with  the  by-laws  of  the  borough  of  Sheffield  and 
the  provisions  of  the  Local  Government  Act,  1858. 

On  the  13th  of  February,  1868,  the  company  entered  into 
an  undertaking,  in  a  suit  of  Newbould  v.  Midland  Bailway 
Company^  not  to  interfere,  until  the  hearing  of  that  cause, 
with  a  right  of  way,  alleged  by  Newbould  and  Rodgers,  the 

Elaintiffs  in  that  suit,  to  exist,  and  which  it  was  said  would 
e  interfered  with  or  destroyed  by  the  construction  of  the 
more  northerly  of  the  skew  bridges. 

On  the  24th.  of  Juljr,  1868,  Messrs.  Broomhead  &  Wight- 
man,  Mr.  Firth's  solicitors,  wrote  to  Messrs.  Beale,  Marigold 
&  Beale,  the  company's  solicitors,  enclosing  a  plan  from 
Mr.  Marcus  Smith,  and  showing  two  ways  in  which  the 
company  could  make  the  northerly  road  in  accordance  with 
.  the  terms  of  the  Parliamentary  agreement,  with  either  of 
which  Mr.  Firth  would  be  satisfied,  and  to  neither  of  which 
they  thought  the  plaintiffs  in  Newbovld  v.  Midland  Rail- 
way  Company  could  successfully  object ;  and  urging  that 
whichever  plan  was  adopted,  it  should  be  carried  out  as 
quickly  as  possible. 

On  the  30th  of  December,  1868,  Firth's  solicitors  wrote  to 
the  *company's  solicitors,  asking  for  the  interest  due  [103 
to  Mr.  Firth  on  £2,250  from  the  20th  of  March,  1867,  up  to 
the  20th  of  December,  1868,  namely,  £196  17^.  Qd.  less  in- 
come  tax. 

On  the  19th  of  January,  1869,  the  company's  solicitors 
wrote  to  say  that  the  amount  of  £2,260  was  agreed  to  on  the 
footing  that  the  approach  roads  were  to  be  made  as  in- 
dicated by  the  notice  of  the  16th  of  May,  1867,  and  that 
they  T^-ere  commenced  until  the  construction  of  one  of  them 
was  stopped  by  the  proceedings  in  the  suit.  ''It  then  ap- 
peared clear,"  the  writers  continued,  ''that  your  client  was* 
unable  to  put  the  company  in  possession  oi  the  site  of  the 
old  foot-road  necessaiy  for  the  construction  of  the  ap- 
proaches in  accordance  with  Mr.  Smith's  plan,  and  on  the 
24th  of  July,  1868,  you  wrote  stating  the  alternate  courses 
....  We  find  that  either  course  of  construction  will  in- 
volve a  very  considerable  outlay  beyond  the  cost  of  the 
road  as  originally  contemplated.  Provided  that  this  ad- 
ditional  expense  be   borne   by  Mr.  Firth,  the  company 
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will  agree  to  whichever  mode  of  construction  may  be  found 
most  convenient  ....  We  do  not  think  the  company  can 
properly  pay  interest  until  these  questions  are  disposed  of." 

In  answer,  Firth's  solicitors  observed  that  the  company 
did  not  make  the  approach  roads  as  indicated  in  the  notice 
of  the  17th  of  May,  1867.  The  difficulty  had  arisen  from 
the  company  departing  from  the  original  scheme  in  order  to 
enable  tnem,  for  their  own  convenience,  to  make  use  of  the 
foundations  of  the  "more  northerly  of  the  two  bridges.  They 
proposed  a  meeting  for  a  settlement,  and  again  demanded 
the  payment,  without  prejudice,  of  the  interest. 

On  the  6th  of  February,  1869,  an  agreement  was  come  to 
between  the  respective  solictors  in  the  following  terms : 

"The  approach  from  A.  to  B.  on  plan  signed  by  Mr. 
Crossley  and  Mr.  Marcus  Smith  to  be  completed  by  the 
company  according  to  the  present  arrangements. 

"  The  "approach  on  the  south-east  side  of  the  railway  from 
B.  in  the  direction  of  X.  to  be  neatly  trimmed  down. 

'*  An  estimate  to  be  made  by  Mr.  Crossley  of  the  cost  of 
completing  the  road  from  B.  towards  C,  according  to  the 
arrangements  existing  before  Mr.  Newbould's  bill  was  filed^  . 
and  submitted  to  Mr.  Marcus  Smith  for  approval,  and  in 
case  of  difference  the  amounts  to  be  determined  by  Mr. 
Charles  Sacre. 

104]  **'The  company  to  pay  the  amount,  when  agreed 
or  determined,  to  Mr.  Firth  m  discharge  of  all  obligations 
as  to  the  road. 

"A  release  to  be  executed  to  the  companv  if  required. 

"The  purchase  to  be  completed  forthwitn,  and  the  com- 
pany's obligations  as  to  the  other  road  to  continue  in  force. 

"The  company  to  pay  the  costs  in  NewbovZd  v.  Midland 
Railway  Company,'*^ 

The  plan  above  referred  to  was  the  same  as  the  plan  re- 
ferred to  in  the  letter  of  the  24th  of  July,  1868,  the  approach 
from  A.  to  B.  being  an  approach  in  a  straight  line  to  the 
more  northerly  of  the  two  skew  bridges  over  the  railway. 

On  the  17th  of  April,  1869,  John  Firth  died,  having  de- 
vised his  estate  to  the  present  plaintiffs,  Mark  Firth,  Henry 
Harrison,  and  Frank  Wever,  upon  certain  trusts. 

The  trustees,  after  Firth's  death,  purchased  the  property 
of  the  plaintiffs  in  Newbould  v.  Midland  Railway  Com- 
pany^ and  on  the  21st  of  July,  1870,  the  bill  in  that  suit 
was  dismissed,  the  company  being  ordered  to  pay  the  costs. 

Further  applications  to  the  company  by  Mr.  Marcus  Smith 
having  been  made,  the  trustees'  solicitors,  on  the  17th  of 
March,  1871,  again  wrote  to  the  company's  solicitors- asking 
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for  completion  of  the  road  with  as  little  delay  as  possible  ; 
and  on  the  27th  of  May  they  repeated  the  demand  in  the 
following  terms :  ''  Our  clients  require  the  company  to  com- 

Elete  the  roads  across  the  railway  in  pursuance  of  the  Par- 
amentary  agreement  entered  into  with  Mr.  Firth  by  the 
company,  on  his  agreeing  to  withdraw  his  opposition  to  the 
company's  bill.  We  are  quite  aware  that  part  of  one  of 
the  roads  was  left  in  an  unfinished  state,  in  consequence  of 
the  suit  instituted  by  Messrs.  Newbould  &  Rodgers,  but  the 
company  was  to  pay  the  costs  of  completing  it  to  Mr.  Firth. 
This  has  never  been  done  ....  Do  the  company  propose 
that  our  clients  shall  complete  the  roads,  and  charge  the 
company  with  the  cost  ?" 

On  the  12th  of  June  the  company's  solicitors  wrote  that 
thev  had  instructed  Mr.  Crossley,  an  engineer,  to  prepare 
and  forward  to  them  "an  estimate  in  accordance  with  the 
agreement  of  February,  1869."  On  the  1st  of  November 
they  again  wrote  :  ''The  engineers  are  much  pressed  at  this 
time  with  Parliamentary  *work.  We  will  get  the  [105 
estimate  as  soon  as  possible,  and  in  the  meantime  will  pre- 
pare draft  conveyance." 

On  the  24th  of  December,  1871,  Mr.  Marcus  Smith  died. 

On  the  17th  of  May,  1872,  the  company's  solicitors  wrote 
to  the  trustees'  solicitors  as  follows : 

*'Mr.  Crossley  writes  us  that  his  estimate  for  completing 
the  approach  is — 

"  Exclusive  of  earthwork     .        .        .        £700  17 
"  And  say,  for  earthwork     .        .        .  160    0 

£850  17'^ 
On  the  22d  of  May  the  draft  conveyance  was  sent  by  the 
company's  solicitors  for  perusal. 

In  answer  to  the  letter  of  the  17th  of  May,  1872,  the  trus- 
tees' solicitors,  on  the  10th  of  June,  1872,  wrote,  "The  trus- 
tees insist  that  the  works  are  to  be  executed  in  conformity 
with  these  notices"  (i.e.,  of  the  17th  of  May,  1867,  and  the 
10th  of  December,  1867).  "  The  trustees  are  unable  to  accept 
Mr.  Crossley' s  estimate,  or  any  estimate  of  the  cost  of  the 
works.  As  the  works  are  to  be  erected,  the  question  is  not 
one  of  estimated,  but  of  actual  cost.  We  see  no  necessity 
for  reverting  to  the  terms  of  the  6th  of  February,  1869.  We 
observe  that  those  terms  contemplated  an  immediate  com- 
pletion of  the  matter,  and  were  onlv  agreed  to  by  Mr.  Firth 
on  that  distinct  understanding."  They  then  demanded  pay- 
ment of  the  following  sums :  Agreed  amount  of  purchase- 
money  and  compensation,  £2,260 ;  interest  at  5  per  cent., 
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from  the  20th  of  March,  1867,  £687  15*. ;  costs  and  expenses 
agreed  to  be  paid  by  the  company,  say  £400  ;  and  claimed 
fnture  interest  on  the  total,  namely,  £3,237  15*.  Bd.j  from 
the  date  of  that  letter. 

In  answer  the  company's  solicitors,  on  the  Ist  of  July, 
1872,  said  they  were  prepared  to  carry  ont  their  agreements 
with  Mr.  Firth,  bnt  conld  not  accept  the  trustees'  statements 
of  their  obligations,  "as  yon  practically  ignore  the  a^ree* 
ment  made  on  the  6th  of  February,  1869.^'  They  said  it 
rested  with  the  trustees  to  carry  out  that  agreement. 

On  the  5th  of  July,  1872,  the  draft  conveyance  was  r^ 
turned,  perused. 

106]  *The  bill  was  filed  on  the  19th  of  November,  1872, 
by  the  trustees  against  the  company,  alleging  that  the 
agreement  of  the  6th  of  February,  1869,  was  entered  into 
by  Mr.  Firth  on  a  distinct  understanding  that  the  matter 
would  be  completed,  and  the  money  due  to  him  for  prin- 
cipal  and  interest,  and  for  the  cost  of  the  road,  would  be 
paid  immediately ;  that  no  estimate  as  proposed  by  that 
agreement  was  ever  submitted  to  Mr.  M^arcus  Smith,  and 
that,  as  he  died  before  any  such  estimate  was  made,  the 
method  contemplated  by  that  agreement  of  estimating  the 
cost  was  now  impracticable. 

The  bill  prayed,  1,  for  si)ecific  performance  of  the  agree- 
ments of  the  13th  of  May,  1864,  and  of  May,  1867 ;  2,  that 
the  defendants  might  be  ordered  "  to  complete  the  said 
bridges,  approaches,  and  works,  according  to  the  arrange- 
ments constituted  by  the  said  agreement  of  the  13th  of  May, 
1864,  the  said  notices  of  the  17th  of  May,  1867,  and  10th  of 
December,  1867,  and  the  said  agreement  of  May,  1867  ;"  or, 
in  the  alternative,  that  the  plaintiffs  might  be  at  liberty  to 
complete  the  works,  and  the  defendants  ordered  to  pay  the 
costs ;  3,  for  payment  of  the  purchase- money  of  £2,250,  and 
interest  from  the  20th  of  March,  1867 ;  and,  4,  for  damages ; 
with  other  relief. 

The  defendants  by  their  answer,  filed  the  2d  of  April,  1873, 
stated  as  follows : 

''  We  admit  that  we  do  refuse  to  complete  the  road  in  the 
said  agreement  of  the  6th  of  February,  1869,  described,  in 
the  manner  contemplated  by  the  said  agreement  of  the  13th 
of  May,  1864,  or  to  pay  to  the  plaintiffs  the  actual  cost 
which  they  may  incur  in  completing  the  same  ;  but  we  are, 
and  always  have  been,  ready  and  willing  to  jjay  to  the  plain- 
tiffs the  estimated  costs  of  completing  the  said  road  in  man- 
ner aforesaid,  to  be  ascertained  and  determined  as  provided 
by  the  said  memorandum  of  agreement  of  the  6th  of  Feb- 
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ruary,  1869 ;  and  in  all  other  respects  duly  to  perform  the 
said  agreements  between  us  and  the  plaintiffs." 

They  further  said :  * 

"  We  deny  it  to  be  true,  however,  that  the  method  of  de- 
termining the  amounts  of  the  estimate  of  the  costs  contem- 
plated by  that  agreement  is  now  impracticable.  Mr.  Charles 
Sacre,  in  the  *said  agreement  named  as  the  person  to  [107 
determine  the  amount  of  the  said  estimate  in  case  of  differ- 
ence, is  livinff,  and  willing  to  determine  it ;  and  we  are,  and 
always  have  oeen,  willing  to  abide  by  his  decision." 

Mr.  Kay^  Q.C.,  and  Mr.  Marten^  Q.C.,  for  the  plaintiffs: 
After  the  agreement  of  the  6th  of  February,  1869,  it  was  the 
duty  of  the  defendants  at  once  to  have  taken  steps  to  obtain 
Mr.  Crossley's  estimate,  and  also  to  have  completed  the 

Kurchase;  but  they  did  nothing.  In  December,  1871, 
[r.  Marcus  Smith  aied ;.  and  not  until  May,  1872,  was  the 
estimate  sent.  They  now  say  they  are  willing  to  pay 
these  estimated  costs  under  the  agreement  of  the  6th  of 
February,  1869,  but  not  the  actual  costs  under  the  former 
agreements  and  notices.  That  is  the  substantial  point  at 
issue. 

Here,  then,  was  a  distinct  agreement  concluded  in  May, 
1867,  to  make  certain  roads,  of  which  the  f  uU  details  were 
settled  by  Mr.  Smith  in  his  lifetime.  This  was  afterwards 
varied  by  another  agreement  of  the  6th  of  February,  1869. 
But  the  latter  agreement  was  made  conditional  on  its  being 
immediatelv  carried  out.  We  were  content  to  relieve  them 
of  part  of  tneir  obligations  under  the  former  contract,  if  they 
would  pay  us  immediately  a  sum  to  be  estimated  in  a 
particular  way  by  a  particular  person.  They  delay  for 
three  years.  JStfeanwhile  the  particular  agent  dies ;  the  esti- 
mate cannot  be  made  in  the  way  proposed,  and  the  agree- 
ment of  the  6th  of  February,  1869,  cannot  be  performed. 
Under  these  circumstances,  we  ask  the  court  to  say  that  the 
original  agreement,  for  which  we  intended  to  substitute  the 
inchoate  agreement  of  February,  1869,  must  be  performed 
specifically. 

We  ask  either  for  a  declaration  that  we  are  entitled  to 
make  the  road  ourselves,  and  to  charge  the  company  with 
the  expenses :  or,  for  a  decree  to  compel  the  companjr  sjje- 
cifically  to  make  these  accommodation  works.  The  juris- 
diction of  the  court  to  do  this  is  established  by  Storer  v. 
Great  Western  Railway  Company  (') ;  Lytton  v.  Oreai 
Northern  Railway  Company  (") ;  Oreene  v.  West  Cheshire 
Railway  Company  (*). 

(»)  2  Y.  A  C.  Ch.,  48.  (»)  2  K.  A  J..  894.  («)  Law  Rep.,  18  Eq.,  44. 

13  Eng.  Rep.  83 
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108]  *But  where  the  contract  is  to  build  houses  in  a  way 
as  to  which  particular  persons  are  to  be  (consulted,  and  they 
come  to  no  decision,  the  court  will  n6t  decree  specific  per- 
formance: Tillett  V.  Charing  Cross  Bridge  Company  {^), 
In  this  case  the  Master  of  the  Rolls  spoke  of  Oregory  v. 
Mighell  (')  as  a  very  strong  decision.  In  Oregory  v.  Mig- 
hett  there  was  a  price  to  be  paid  which  was  to  be  fair  and 
reasonable,  and  as  arbitrators  to  be  named  should  fix.  No 
arbitrators  were  ever    named;    nevertheless    Lord    Eldon 

f  ranted  specific  performance,  no  doubt,  as  the  Master  of  the 
tolls  observed,  in  consequence  of  the  presence  of  the  words 
"fair  and  reasonable."  So  m  Darbey  v.  WhitaJcer  (^)  the 
court  reluctantly  refused  to  grant  specific  performance  of 
an  agreement,  one  part  of  which,  namely,  tne  price  to  be 
paid,  was  left  to  be  determined  by  arbitration,  and  never 
was  fixed;  and  in  Vickers  v.  Viewers {*)  it  was  held  that 
there  was  no  contract  which  the  court  could  specifically 
enforce. 

Here  the  defendants  have  had  possession ;  that  is,  there 
has  been  part  performance.  Under  these  circumstances  the 
court  will  not  allow  a  party  to  escape  from  his  engagements 
on  the  ground  of  the  Statute  of  Frauds,  after  the  other  party 
has  expended  his  money ;  and  will,  if  the  plaintiff,  at  the 
hearing,  should  fail  to  establish  the  precise  terms  of  the 
agreement,  endeavor  to  collect  what  they  really  were: 
Mundy  v.  Jolllffe  (*) ;  it  being  the  duty  of  the  court,  as 
far  as  possible,  to  ascertain  the  terms  of  the  agreement, 
and  give  effect  to  them :  Wilson  v.  West  Hartlepool  Mail- 
way  Company  (*). 

There  is  the  further  point,  that  time  was  of  the  essence  of 
the  inchoate  contract  of  February,  1869,  which  was  intended 
to  be  substituted  for  the  former.  The  words  are,  "  the  pur- 
chase to  be  completed  forthwith."  Even  if  there  should  be 
a  difference  as  to  this  upon  the  true  construction,  we  say  we 
understood  the  agreement  of  February,  1869,  in  this  way ; 
and  the  onus  is  on  the  defendants,  if  they  insist  upon  a  sub- 
stituted contract,  to  show  that  the  terms  of  it  wei^e  under- 
stood in  the  same  sense  by  both  of  us :  Earl  of  Darnley  v. 
109]  London^  Chatham  and  Dover  Railway*  Company  ^)\ 
Wycombe  Railway  Company  v.  Donnington  Hospital  (*). 

The  result  of  the  whole  is  that  the  agreement  of  February, 
1869,  is  not  binding  on  us,  and  is  inoperative. 

(»)  26  Beav.,  419.  («)  6  My.  <k  Cr.,  167,  177. 

(«)  18  Yes.,  328.  («)  2  D.  J.  A  S.,  475. 

(»)  4  Drew  ,  134.  (')  Law  Rep.,  2  H.  L.,  48,  60. 

(*)  Law  Kep.,  4  Eq.,  529.  («)  Ibid.,  1  Ch.,  268. 
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Mr.  Fry^  Q.C.,  Mr.  Jackson^  Q.C.,  and  Mr.  Speedy  for 
the  defendants:  The  question  is,  can  the  plaintiffs  insist 
upon  the  specific  performance  of  two  agreements,  without 
including  the  third  ?  When  the  plaintiffs  bring  forward 
lapse  of  time,  as  being  fatal  to  the  agreement  of  February, 
1869,  they  overlook  the  fact  that  laches  and  acquiescence 
would  have  equally  put  an  end  to  the  former  agreements. 
But  in  fact  there  were  two  separate  terms  in  the  contract — 
one  relating  to  the  accommoaation  works,  the  other  to  the 
purchase.  The  word  '^ forthwith"  was  meant  to  apply  to 
the  payment  of  purchase  and  compensation  money,  not  to 
the  accommodation  works.  Can  it  be  said  that  this  was  a 
condition,  on  the  non-fulfilment  of  which  the  whole  contract 
must  be  abandoned  and  fail  \ 

Then  as  to  the  construction  of  the  contract:  the  true 
meaning  is  that  in  case  of  any  difference,  no  matter  what, 
Mr.  Sacr6  was  to  be  the  umpire.  All  that  was  mentidhed 
was  Mr.  Marcus  Smith's  ''approval."  He  was  not  ap- 
pointed an  arbitrator. 

As  to  the  cases  cited :  Tillett  v.  Charing  Cross  Bridge 
Company  Q)  did  not  involve  any  question  of  price ;  in  Dar- 
bey  V.  Whiiaker  (")  it  was  essential  that  the  price  should  be 
fixed  by  arbitration ;  so  in  Yickers  v.  Yickers {). 

The  rule  is  laid  down  in  Milnes  v.  Oery  (*),  where  Sir  W. 
Grant  savs  there  may  be  specific  performance  in  all  cases 
except  where  the  price  has  to  be  fixed  by  arbitration,  and 
the  arbiti-ation  fails.  Of  this  Oourlay  v.  Duke  of  Soraer- 
sett(^)  is  an  exainple.  These  cases  were  followed  in  Jackson 
V.  Jackson  (•).  But  where  the  fixing  of  a  value  by  arbitra- 
tors is  not  of  the  essence  of  the  contract,  the  court  will  carry 
the  agreement  into  effect,  and,  if  necessary,  *ascer-  [110 
tain  the  value:  Dinham  v.  BradfordC)\  Michardson  v. 
Smith  O. 

They  are,  in  fact,  attempting  to  repudiate  part  of  an  agree- 
ment. The  late  Mr.  Firth  snowed  a  willingness  to  treat 
non-performance  as  a  subject  of  pecuniary  consideration. 
Having  done  that,  supposing  the  otner  parts  of  the  contract 
can  be  treated  in  the  same  way,  he  could  not,  and  the  plain- 
tiflfs,  his  devisees,  cannot  have  specific  performance  :  Paris 
Chocolate  Company  v.  Crystal  Palace  Company  (^),  Either 
the  plaintiffs  must  take  a  decree  for  specific  performance  of 
all  tne  contracts,  or  the  bill  must  be  dismissed. 

(')  26  Beav.,  419.  («)  1  Sm.  <k  Giff.,  184. 

(«)  4  Drew.,  184.  (')  Law  Rep.,  6  Ch.,  619. 

(«)  Law  Bep.,  4  Eq.,  529.  (8)  Ibid.,  648. 

{*)  14  Ves.,  400.  (•)  8  8m.  <b  Giff.,  119. 
if)  19  ibid.,  429. 
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The  Vice-Chancellor  :  All  I  wish  to  hear  you  on,  Mr. 
Kay,  is  as  to'the  second  alternative  of  the  second  paragraph 
of  the  prayer. 

Mr.  Kay^  in  reply  :  We  cannot  force  the  defendants  to 
pay  what'  it  may  cost  us  to  complete  these  works.  The 
only  a^ement  we  are  entitled  oi  right  to  enforce  against 
them  IS  that  thev  shall  construct  the  works.  But  if  our 
right  be  once  established,  the  question  will  reduce  itself  to 
this — Shall  the  company  make  the  works  themselves,  or  pay 
the  actual  expense  of  making  them  ? 

The  only  claim  which  they  make  is  to  be  allowed  to  make 
an  estimate,  and  be  ordered  to  pay  no  more  than  the  amount 
of  that  estimate.  We  say  the  estimate  cannot  now  be  made 
in  the  stipulated  manner ;  and  that  unless  and  until  the  esti- 
mate is  made,  there  is  no  contract  of  February,  1869 :  Vick- 
ers  V.  Vickers  (*).  Mr.  Sacre  was  not  to  have  been  called  in 
unless  it  had  been  found  impossible  for  Mr.  Marcus  Smith 
and  the  other  valuer  to  agree. 

Sir  James  Baco:n^,  V.C.  :  The  only  point  which  it  is  neces- 
sary for  me  seriously  to  consider  is  that  which  arises  upon 
the  agreement  of  February,  1869,  or  rather  upon  that  part 
of  it  which  alone  remains,  namely,  the  stipulation  for  the 
completion  of  these  roads. 

,  Now  that  this  part  of  the  agreement  cannot  be  performed 
111]  in  *the  manner  and  form  therein  specified,  is  of  course 
beyond  the  possibility  of  dispute.  Prior  to  the  6th  of  Feb- 
ruary, 1869,  the  agreements  of  1864  and  1867  being  in  ex- 
istence, and  neither  side  seeking  to  depart  from  them,  it  was 
plainly  incumbent  upon  the  railway  company  to  make  the 
roads.  Then  there  seems  to  have  been  a  suggestion  made — 
it  does  not  appear  very  distinctly  why,  and  it  is  not  neces- 
sary to  inquire — ^perhaps  owing  to  the  suit  of  Newbould 
and  Rodgers  against  the  company)  that  it  would  be  more 
convenient  for  Mr.  Firth  to  keep  trie  making  of  the  roads  in 
his  own  hands  than  for  the  railway  company  to  do  that 
which,  under  the  original  agreement,  they  were  plainly 
bound  to  do,  namely,  to  make  the  roads ;  and  accordingly, 
on  the  6th  of  February,  1869,  it  was  stipulated  that  an  esti- 
mate should  be  made  ''by  Mr.  Crossley  for  making  the  road 
from  B.  towards  C.  according  to  the  arrangements  existing 
before  Messrs.  Newbould  and  Rodgers'  bill  was  filed  :"  and 
that  was  to  be  ''submitted  to  Mr.  Marcus  Smith  tor  ap- 
proval, and  in  case  of  difference,  the  amounts"  were  "to 
De  determined  by  Mr.  Charles  Sacre." 

Now  the  meaning  of  that  is  exceedingly  plain,  and  is  not 

(»)  Law  Rep.,  4  Eq.,  629. 
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to  be  disputed.  The  company  have  their  partisan — I  use 
the  word  in  no  invidious  sense — namely,  Mr.  Crossley ;  and 
Mr.  Firth  has  his  partisan,  viz.,  Mr.  Marcus  Smith,  who 
from  the  very  beginning  of  these  transactions,  it  is  clearly 
evident,  was  acquainted  with  the  whole  subject  of  the  plans 
and  roads,  and  knew  perfectly  well  the  requirements  which 
his  client — if  I  may  so  call  nim — Mr.  Firth,  would  desire. 
Accordingly  Mr.  Firth  stipulates  that  he  shall  have  the  help 
of  Marcus  Smith.  Although  he,  Mr.  Firth,  will  receive  the 
estimate  that  Mr.  Crossley  may  send,  he  will  not  adopt  it 
unless  Mr.  Marcus  Smith  approves  of  it.  Then,  in  case 
there  should  be  a  difference,  but  only  in  that  case,  between 
the  estimate  submitted  by  Crossley,  and  the  comments  made 
upon  it  by  Marcus  Smith,  Sacre  was  to  determine  upon  those 
points  in  difference  between  them,  and  fix  the  amount  to  be 
paid. 

Well,  from  the  date  of  that  agreement  in  February,  1869, 
the  company  were  required  to  furnish,  and  had  abundant 
opportunity  of  furnishing,  that  estimate  by  Crossley ;  but 
they  did  not  do  so  until  May,  1872,  more  than  two  years 
after  the  matter  ought  to  have  been  settled.  The  reason  for 
this,  and  the  only  reason  I  can  *tind,  is  that  suggested  [112 
in  the  letter  of  November,  1871,  in  which  they  sav,  *'The 
engineers  are  much  pressed  at  this  time,  and  we  will  get  the 
estimate  made  as  soon  as  possible." 

How,  then,  can  that  agreement  be  now  performed  ?  Ad- 
mittedly it  cannot  be  performed  now  in  spirit  and  in  mean- 
ing. It  is  in  vain  to  say  that  the  court  has  it  in  its  power  of 
itself  to  enforce  such  an  agreement  as  this,  or  any  agreement 
for  a  valuation ;  unless  the  valuation  be  a  matter  wholly 
subsidiary  to,  and  not  of  the  essence,  of  the  agreement.  The 
court  has  no  other  power  than  to  deal  with  the  case  which 
the  bill  presents  to  it.  It  is  by  no  fault  of  Mr.  Firth  or  of 
the  plaintiffs  that  the  agreement  has  not  been  performed. 
Neither  he  nor  the  plaintiffs  have  ever  sought  to  evade  the 
performance  of  it.  The  plaintiffs  do  not  now,  as  I  under- 
stand from  the  record,  seek  to  withdraw  from  the  perform- 
ance of  the  agreement,  if  it  can  be  performed,  as  the  late 
Mr.  Firth  and  the  defendants  intended  it  should  be  -per- 
formed.  It  is  wholly  impossible  for  Sacre,  even  if  the  esti- 
mate were  proceeded  with  to-mon-ow,  to  enter  into  it,  inas- 
much as  he  would  not  have  the  advantage  of  hearing  what 
Marcus  Smith  might  have  had  to  say  as  to  the  reason  why 
the  road  should  be  carried  in  some  particular  direction,  or 
us  to  the  materials  of  which  it  should  be  made — in  short,  he 
would  not  have  the  opportunity  of  doing  that  which,  and 
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only  which,  the  agreement  says  he  was  to  be  called  upon  to 
do,  viz.,  to  decide  between  the  two  parties  "in  case  of  differ- 
ence" between  them  as  to  the  amounts  to  be  paid. 

To  go  into  any  other  part  of  the  case  seems  to  me  to  be 
•  unnecessary.  That  the  roads  are  to  be  made  is  not  disputed. 
The  duty  of  making  them  is,  in  the  first  instance,  thrown 
upon  the  company,  and  the  company  are  offered  by  this 
bill  the  alternative  of  permitting  the  plaintiffs  to  do  the 
works,  or  of  undertaking  to  pay  the  plaintiffs  after  they 
have  done  them.  The  defendants  are  under  no  obligation  to 
accept  that  alternative;  but  I  think,  in  all  fairness  and 
honesty  they  are  obliged  to  make  the  roads.  They  have 
promised  to  make  them,  they  have  never  been  relieved  from 
that  promise,  and  it  never  was  intended  they  should  be  re- 
lieved. Nobody  can  read  the  agreement  of  February,  1869, 
and  suppose  that  it  was  intended  thereby  to  confer  any 
benefit  upon  the  company,  though  it  may  have  established  a 
113]  state  of  circumstances  *more  convenien t  to  them.  Nor 
was  the  agreement  ever  intended  to  diminish  the'iights  of 
Mr.  Firth. 

What  the  plaintiffs  insist  upon  now,  and  I  think  with  per- 
fect reason,  is,  that  the  original  agreements  of  1864  and  1867 
ought  to  be  carried  into  execution.  That  is  what  they  ask 
by  the  bill,  and  to  that  decree  I  think  they  are  entitled, 
unless  some  arrangement  between  the  parties  can  be  sug- 
gested which  the  court  can  adopt,  and  which  will  render  it 
unnecessary  for  me  to  make  the  decree  in  those  terms. 
Otherwise  I  shall  decree  that  the  company  be  ordered  to 
complete  the  roads,  bridges,  and  approaches  according  to 
the  arrangements  stated  by  the  agreement  of  the  13th  of 
Mav,  1864,  the  notices  of  the  16th  of  May,  1867,  and  the 
lOtn  of  December,  1867,  and  the  agreement  of  May,  1867. 

Mr.  Kay :  The  decree  will  be  according  to  the  first  alter- 
native of  the  second  paragraph  of  the  prayer  of  the  bill.  I 
ask  for  damages,  and  for  the  costs  of  the  suit. 

Mr.  Fry  submitted  there  was  no  case  for  damages. 

Sib  James  Bacon,  V^.C:  I  do  not  think  there  is  any  case 
specially  alleged  or  proved,  such  as  would  justify  my  allow- 
ing any  inquiry  as  to  damages.  The  parties  have  been  in 
communication  all  this  time,  and  I  think  it  would  be  going 
beyoi^d  the  justice  of  the  case  to  direct  any  inquiry  as  to 
damages.  But  since  I  find  that  the  plaintiffs  and  Mr.  Firth 
have  been  asking  for  their  money  from  the  time  it  was  due 
to  Mr.  Firth,  that  is,  from  the  time  that  possession  was 
taken,  and  asking  for  it  in  vain,  I  think  the  defendants  have 
no  excuse  for  not  making  payment  of  the  interest.     The 
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question  as  to  the  completion  of  the  bridges  and  approaches 
may  furnish  ^ome  sort  of  excuse  for  the  other  payment  not 
being  made,  but  the  payment  of  the  interest  is  a  matter  of 
right,  which  ought  never  to  have  been  withstood  by  the 
company.  Instead  of  making  compliance  with  that  fair  de- 
mand, they  tried  to  evade  it  with  a  Kind  of  feeling  through- 
out this  correspondence  which  I  do  not  look  at  with  any 
satisfaction.  The  result,  I  find,  has  been,  from  the  year 
1867  *to  the  year  1875,  to  keep  this  landowner  and  his  devi- 
sees *out  of  the  price  which  the  company  ought  to  [114 
have  paid  for  the  land. 

The  plaintiffs  are,  therefore,  in  my  opinion,  entitled  to 
interest  on  the  purchase-money  at  6  per  cent,  from  the  20th 
of  March,  1867,  up  to  the  present  time.  The  costs  and 
expenses  form  an  item  upon  which  I  do  not  think  the  plain- 
tiffs can  have  interest.  The  costs  and  expenses  are  those 
provided  for  by  the  original  agreement.  The  defendants 
must  pay  the  costs  of  this  suit. 

Solicitor  for  the  plaintiffs:  Mr.  Henry  A.  Maude^  agent 
for  Messrs.  Broomhead^  Wightman  &  Moore^  SheMeld. 

Solicitors  for  the  defendant :  Messrs.  Beale^  Marigold  & 
Beale. 


See  6  Eng.  Rep.,  800,  note  ;  Lanelly, 
etc,,  y.  London  ;  etc.,  ante  73,  89  note  ; 
Wood  V.  Humphrey,   114  Mass.,   185. 

An  indorsement,  amongst  others,  on  a 
fire  insurance  policy,  stating  that  in 
case  of  a  difference  of  opinion  as  to  the 
amount  of  loss  or  damage,  such  differ- 
ence shall  be  submitted  to  arbitration, 
although  such  indorsements  are  re- 
ferred to  in  the  body  of  the  policy, 
does  not  bar  the  insured  of  his  right  of 
action  without  such  submission,  unless 
the  same  is  stipulated  to  be  a  condi- 
tion precedent  to  his  right  to  resort  to 
the  courts,  or  as  the  only  mode  by 
which  the  loss  or  damage  is  to  be  as- 
certained, or  by  which  the  liability  of 
the  company  can  be  fixed :  Liverpool, 
etc.,  V.  Creighton,  51  Geo.,  95 ;  Scott  v. 
Phoenix,  etc.,  1  Bennett's  Fire  Ins. 
Cas.,  118, Court  Appeals,  Lower  Canada, 
and  note  pp.  122-130 ;  Ctriggs  v.  BU- 
lington,  27  Upper  Can.  Q.  B.,  520  ; 
B'^er  V.  London,  1  Ellis  &  Ellis,  825, 
4  Bennett's  Fire  Ins.  Cas.,  375. 

A  person  obtaining  a  policy  of  life 
insurance  may  agree  that  the  surgeon- 
in-chief  of  the  company  shall  decide 
whether  one  of  the  conditions  upon 
which  the  policy  issued  has  becsn  com- 


plied with  and  his  decision  will  be 
binding.  Where  one  of  the  conditions 
in  the  policy  is  that  the  insurance 
money  is  to  be  paid  if,  in  the  opinion 
of  the  surgeon  in-chief  of  the  com- 
pany, the  party  insured  did  not  die  of 
intemperance,  nor  by  any  disease  pro- 
duced or  aggravated  by  intemperance, 
it  was  held,  that  this  was  a  valid  con- 
dition precedent,  and  that  its  perform- 
ance must  be  averred  or  its  non-per- 
formance accounted  for. 

If,  however,  the  surgeon  is  also  a 
stockholder,  whose  dividends  are  af- 
fected by  the  payment  of  claims,  and 
the  fact  of  such  interest  was  concealed 
by  the  company  from  the  party  insur- 
ing at  the  time  the  policy  was  made  and 
accepted,  it  is  a  sufficient  excuse  for 
the  non-performance  of  such  condition  : 
Campbell  v.  American  Popvlar,  etc.,  1 
MacArthur,  246.  471.  The  last  decis- 
ion is  also  reported,  4  Ins.  Law  Jour., 
106.  The  case  as  first  reported  in 
MacArthur's  Reports  points  out  the 
distinctions  between  conditions  prece- 
dent and  mere  agreements  to  arbitrate, 
with  much  clearness  and  precision. 
Many  additional  cases  were  dted  by 
counsel. 
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By  a  lease  of  quarries  for  a  term  it  Vemer,  Irish  Rep.,  6  Common  Law, 

was  agreed  that,  in  case  any  difference  504. 

should  arise  during  the  term  as  to  the  See    also    NudeU    v.  WiQiarM,    15 

amount  of  the  rent,  it  should  be  fixed  by  Upper  Canada  Com.  PI. ,  348. 

arbitration,  and  the  lessee  covenauted  An  absolute  refusal  to -pay  the  as- 

that  he  would  appoint  an  arbitrator ;  sured  without  any  offer  to  refer  is  a 

differences  as  to  the  amount  of  the  rent  waiver  of  an  arbitration  clause  in  the 

having  arisen  between  the  lessor  and  policy  :  Miliand&n  v.  AtlanHc,  etc.,  8 

the  lessee  which  had  not  terminated  at  Louisiana,  557,  1   Bennett's  Fire  Ins. 

the  death  of  the  latter,  and  the  defend-  Cas.,  497  ;  Liverpool  v.  Crdghlon,  51 

ant  having  become  his  personal  repre-  Geo.,  111.                                       * 

sentative  and  entered  i^to  possession,  Wliere  the  policy  is,  in  case  of  loss, 

and  having  failed,  though  requested,  to  payable  to  a  mortgagee,  the  insurer 

appoint  an  arbitrator:   Held,  that  an  and  the  mortgagee    cannot  refer  the 

action  for  breach  of  the  cowMtnt  was  matter  to  arbitrators  so  as  to  bind  the 

sustainable  against  the  defendant  sued  mortgagee  :    Brown  v.  Roger,  etc.,  5 

as  assignee :  Ma/rguia  of  Donegal  v.  R.  I.,  &4,  4  Bennett's  Fire  Ins-'Cas., 


[Law  Reports,  20  Equity  Cases,  127.] 
V.CB.,  March  24,  1875. 

127]  *NuirEATON  Local  Board  v.  General  Sewage 

Company. 

[1876    N.     12.] 

Contract  hetuteen  Local  Board  of  HeaUh  and  a  Sewage  Company — AUeged  Breach  of 
Covenant — PuhUe  Nuieance — BiU  for  Injunction — Demurrer — Control  of  Engineer- 
ing Worke  by  the  Court — No  cUlegaiion  of  Private  Injury — Abtenee  of  AUomey- 
General — Demurrer  overruled. 

A  local  board  of  health  entered  into  an  agreement  with  a  sewage  company,  in 
pursuance  of  which  they  afterwards  granted  a  lease  to  the  company  of  the  sewage 
works  of  a  town,  and  of  a  plot  of  land,  for  a  term  of  fourteen  years,  the  compaay 
covenanting  that  they  would  during  the  term  keep  the  outfall  of  the  works,  with  the 
engines,  pumps,  and  apparatus,  in  proper  working  order,  so  as  to  admit  of  the  free 
flow  of  tne  sewage  through  the  sewers  communicating  with  the  works,  and  so  that 
the  same  might  not  at  any  time  be  stopped. 

To  a  bill  by  the  local  board  against  the  company,  complaining  that  the  company's 
works  were  insufficient  to  treat  the  sewage  successfully,  that  they  were  pnmpiiig 
only  a  portion  of  the  sewage  out  of  the  sewers,  and  were  damming  up  or  heading 
back  the  residue  in  the  sewers,  so  as  to  be  a  nuisance  to  the  inhabitants  of  the  town, 
and  that  the  plaintiff  were  being  threatened  with  proceedings,  and  praying  for  an 
injunction  to  restrain  the  defendants  from  permitting  the  sewage  to  remain  in  the 
sewers,  so  as  to  be  a  nuisance  or  damage  to  the  plaintiffs,  and  from  damming  up  or 
heading  back  the  sewage  in  the  sewers,  the  defendants  demurred,  on  the  CTOunds 
that  the  court  could  not  superintend  the  proper  performance  of  the  works ;  tnat  the 
plaintiffs  had  alleged  no  special  damage ;  and  that  it  was  not  the  practice  of  the  court 
to  restrain  the  infringement  of  a  public  right  at  the  suit  of  a  corporation,  except  at 
the  instance  or  in  the  presence  of  the  Attorney-General. 

Demurrer  overruled ;  and  injunction  granted. 

Demurrer.  The  bill  was  filed  by  the  Nuneaton  Local 
Board  of  Health  against  the  General  Sewage  and  Manure 
Company,  Limited,  and  Henry  Lake. 

The  bill  stated  to  the  effect  that  in  the  year  1872  the  plain- 
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tiffs  had  constructed  and  nearly  completed  certain  sewage 
works  upon  a  piece  of  land  of  about  an  acre  in  extent 
adjoining  the  river  Anker,  near  Nuneaton,  with  steam 
machinery  for  pumping  the  sewage  and  extracting  the  ma- 
nure therefrom,  and  for  purifying  the  *affluent  water  [128 
and  returning  the  same  to  the  nver.  They  had  also  con- 
structed sewers  and  drains  for  the  town,  with  an  outfall 
sewer  leading  to  the  above  works. 

In  1872  it  was  discovered  that  the  above  works  were  not  ex- 
tensive enough,  and  an  agreement  for  the  purpose  of  enlarg- 
ing the  same  was  entered  into  between  the  plaintiffs  and  the 
defendants,  the  General  Sewage  and  Manure  Company,  Lim- 
ited, who  were  owners  of  a  patent  called  Anderson's  patent 
for  ''  Improvements  in  treating  Sewage  and  in  the  manufac- 
ture of  Manure  therefrom." 

By  this  agreement,  dated  the  Ist  of  August,  1872,  the 

J)laintiffs  agreed  to  grant,  and  the  defendants  to  accept,  a 
ease  of  the  plaintiffs'  works  for  fourteen  years  from  Mid- 
summer, 1872,  at  the  yearly  rent  of  £10.  The  company 
agreed  within  three  months  to  purchase  such  land  in  the 
vicinity  of  the  works,  not  being  less  than  two  acres,  as 
might  be  necessary  for  the  purpose  of  intermittent  filtration 
in  connection  with  the  works,  and  procure  a  conveyance  to 
be  executed  to  the  board.  The  lease  was  to  contain  a  power 
for  determination  by  either  party  at  the  end  of  five  years 
on  six  months'  notice.  The  company  agreed  at  all  times 
during  their  tenure  to  keep  the  outfall  works,  engines,  pumps 
and  apparatus  in  proper  working  order  and  condition,  and, 
unless  prevented  by  any  stoppage  from  the  temporary  break- 
down of  any  of  the  machinery  (in  which  case  it  should  be 
compulsory  on  them  forthvsdth  to  repair  such  machinery  so 
as  not  to  allow  any  stoppage  in  the  sewers  or  drains),  to 
cause  the  pumps,  engines,  and  apparatus  to  be  used  during 
such  a  portion  of  every  twenty-four  hours  as  to  admit  of  the 
free  flow  of  the  sewage  and  waste  water  through  the  sewers 
and  drains,  so  that  the  same  might  not  at  any  time  be  stop- 
ped up.  They  agreed  also  to  indemnify  the  board  from  all 
legal  proceedings  which  might  be  brought  against  them  with 
reference  to  the  works,  or  to  the  purification  of  tlie  sewage. 
The  company  also  agreed  forthwith  to  grant  to  the  board 
license  to  use  Anderson's  patent,  and  the  company  were  to 
be  at  liberty  to  use  Bright' s  patent  for  the  purpose  of  dry- 
ing manure  at  the  works  so  far  as  the  board  could  legally 
gmnt  the  same. 

The  defendants  accordingly  purchased  a  piece  of  ground 
and  conveyed  the  same  to  tlie  x>laintiffs. 
13  ExG.  Kkp.  84 
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By  an  indenture  dated  the  25th  of  March,  1873,  and  made 
129]  *between  the  board  of  the  one  part,  and  the  company 
of  the  other  part,  the  board  demised  to  the  company  the 
above  land,  sewage  works,  steam  engines,  machinery,  and 
premises,  for  fourteen  years  from  the  24th  of  June,  1872,  at 
a  yearly  rent  of  £10,  and  the  company  entered  into  cove- 
nants with  the  board  in  terms  corresponding  with  those  of 
the  above  stated  agreement.  They  also  covenanted  to  make 
all  such  other  alterations  in  the  works  as  should  from  time 
to  time  be  necessary  for  the  proper  treatment  and  disposal 
of  the  sewage.  There  was  a  proviso  for  re-entry  on  breach 
of  any  of  the  covenants. 

The  bill  alleged  that  in  December,  1874,  the  defendants, 
instead  of  properly  treating  the  sewage,  discharged  large 
q^uantities  of  it  into  the  Aiker,  and  greatly  polluted  the 
nver,  and  that  in  consequence  le^al  proceedings  were  threat- 
ened against  the  plaintiflfs,  particularly  by  the  representa- 
tives of  one  Kirby  Penton,  deceased,  who  threatened  to 
enforce  a  decree  for  an  injunction  obtained  by  Fen  ton  on 
the  10th  of  July,  1869,  restraining  the  defendants  from  pol- 
luting the  water  of  the  river  in  its  course  through  the  estate 
of  the  plaintiff  in  that  suit. 

On  the  18th  of  December,  1874,  notice  by  the  clerk  of  the 
plaintiflfs  was  served  on  the  defendants,  requiring  them  to 
erect  certain  buildings  and  to  make  such  alterations  and  im- 
provements in  the  works  as  were  necessary  for  the  proper 
treatment  and  disposal  of  the  sewage,  and  threatening  pro- 
ceedings. The  bill  alleged  that  notwithstanding  such  notice 
the  defendants  had  not  executed  any  of  the  works,  and  on 
the  15th  of  February,  1875,  the  plaintiflfs  commenced  an  ac- 
tion of  ejectment. 

The  bill  alleged  that  the  quantity  of  sewage  and  other 
matters  passing  through  the  sewers,  and  which  ought  to  be 
properly  treated  and  purified,  was  225,000  gallons  a  day, 
and  that  the  defendants'  works  were  too  small  to  treat  suc- 
cessfullv  so  large  a  quantity.  Instead  of  treating  and  puri- 
fying tne  whole,  the  defendants  had  adopted  the  plan  of 
only  pumping  out  a  part,  namely,  about  150,000  gallons  a 
day,  and  of  damming  up  or  heading  back  the  rest,  amount- 
ing to  from  75,000  to  80,000  gallons  a  dav,  into  the  sewers 
and  drains  belonging  to  the  plaintiflfs.  The  result  was  to 
keep  the  outfall  sewer  fully  charged  with  sewage  the  whole 
of  the  night  and  a  great  part  of  t-ach  day,  and  to  drive  the 
130]  *sewer  gas  back  into  the  town,  where  it  found  vent 
and  escaped  at  the  various  manholes  and  into  the  houses. 

The  bill  prayed  that  the  def<Midauts  might  be  restrained 
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^'from  causing  or  permitting  the  sewage  and  other  refuse 
matters  to  retnain  m  the  sewers  or  drains  of  the  plaintiffs, 
BO  as  to  be  or  become  or  cause  a  nuisance,  damage,  or  an- 
noyance to  the  plaintiffs;"  also  ''from  damming  or  heading 
back  into  the  sewers  or  drains  of  the  plaintiffs  tne  said  sew- 
age or  refuse  matter,  and  from  preventing  the  free  flow  of 
the  said  sewage  and  waste  water  through  the  said  sewers  or 
drains  of  the  plaintiffs." 

The  defendants  demurred  for  want  of  equity  and  want  of 
parties. 

Mr.  Jackson^  Q.C.,  and  Mr.  CooJcson^  for  the  demurrer: 
The  bill  is  based  on  the  theory  that  the  defendants  have  not 
carried  out  their  agreement  with  the  plaintiffs.  But  the 
court  cannot  enforce  specific  performance  of  such  an  agree- 
ment as  this. 

It  is  true  that  the  bill  does  not  in  t^rms  pray  specific  per- 
formance, but  it  asks  for  an  injunction,  which  could,  if 
granted,  be  carried  out  only  as  a  decree  for  specific  perform- 
ance could  be  carried  out.  "But  if  an  agreement  aflSrma- 
tive  in  form  is  of  fiuch  a  nature  that  it  cannot  be  specifically 
enforced,  and  the  application  for  an  injunction  is  in  effect 
and  spirit  an  application  for  a  decree  for  specific  perform- 
ance, the  court  will  not  import  a  negative  quality  into  the 
agreement,  but  will  leave  the  plaintiff  to  his  remedy  by  dam- 
ages at  law  " :  Kerr  on  Injunctions  (*). 

In  a  case  where  the  lessee  of  an  inn  had  covenanted  to 
use  and  keep  open  the  house  as  an  inn,  and  also  not  to  do 
any  act  whereby  the  licenses  should  become  forfeited,  an 
injunction  which  had  been  granted  to  restrain  the  defen- 
dant from  discontinuing  the  Dusiness  was  dissolved,  on  the 
f round  that  the  court  could  not  compel  the  tenant  or^a 
ouse  to  carry  on  a  particular  business  in  it :  Hooper  v. 
Brodrick  (').  In  Peto  v.  Brighton^  Uckfield  and  Tunbridge 
Wells  Railway  Company  (^)  it  was  held  that  the  court  has 
no  jurisdiction  to  decree  the  specific  performance  of  a  con- 
tract, for  which  the  consideration  on  the  part  of  the  plaintiff 
is  the  execution  of  *certain  works  which  the  court  is  [131 
unable  to  superintend.  That  is  precisely  this  case.  The 
court,  here,  cannot  possibly  keep  the  pumps  going,  or  see 
that  the  scientific  operations  are  properly  carried  out. 

Apart  from  jurisdiction,  the  plaintiffs  have  no  locus 
standi.  A  private  person  may  sue  in  respect  of  a  public 
nuisance  when  the  injury  is  special  to  him  ;  but  there  is  no 
case  to  be  found  in  whicn  a  local  board  has  been  allowed  to 

(»)  Page  524.  (*)  11  Sim.,  47. 

O  1  n.  <t  M..  468. 
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sue  in  respect  of  a  public  nuisance,  without  showing  some 
private  injury,  and  allying  some  special  damage. 

In  Stockport  District  Waterworks  Company  v.  Corpora- 
tion of  Manchester  Q  a  waterworks  company  at  Stockport 
prayed  against  the  (Jorporation  of  Manchester  and  another 
waterworks  company  at  Stockport,  for  a  declaration  that 
an  agreement  was  illegal  and  void,  whereby  the  former  de- 
fendants agreed  to  sefl  part  of  their  water  supply  to  the 
latter ;  and  for  an  injunction.  Lord  Hatherley,  then  Vice- 
Chancellor  Wood,  dismissed  the  bill.  He  said  that  if  he 
had  had  the  Attorney- General  there  as  informant,  he  should 
probably  not  have  hesitated  to  grant  the  injunction.  But 
this  was  only  the  suit  of  a  rival  company  ;  the  plaintiffs 
were  not  qualified  to  represent  the  public.  So  here,  we  say, 
the  suit  snould  have  been  by  the  Attorney-General  on  be- 
half of  the  public.  The  nuisance  complained  of,  if  a  nui- 
sance at  all,  is  especially  a  public  nuisance.  The  principle 
was  laid  down  by  Lord  Hardwicke  in  Baines  v.  Baker  ('). 
There  an  owner  oi  house  property  in  Coldbath  Fields  sought 
to  restrain  the  defendants,  who  claimed  under  one  of  liis 
lessees,  from  establishing  a  small-pox  hospital  in  that 
locality,  and  the  Lord  Chancellor  said:  "Bills  of  this  sort 
are  founded  upon  being  nuisance  at  common  law.  If  a 
public  nuisance,  it  should  be  an  information  in  the  name  of 
the  Attorney-General,  and  then  it  would  be  for  his  con- 
sideration whether  he  would  file  such  an  information  or  not." 

[  Vestry  of  Bermondsey  v.  Brown  (*)  was  also  referred  to.] 

Mr.  Kay^  Q.C.,  and  lir.  Methold^  for  the  plaintiffs,  were 
not  called  upon. 

132]  *SiR  James  Bacon,  V.C:  The  argument  for  the 
demurrer,  first  of  all,  sought  to  turn  this  bill  into  a  bill  for 
specijic  performance,  which  it  is  not ;  so  that  part  of  the 
case  may  be  laid  aside. 

The  plaintiffs  are  the  Nuneaton  Local  Board  of  Health, 
intrusted  with  the  public  health  to  a  ver}''  considei-able  ex- 
tent, and  having  the  property  of  the  sewers  in  them.  The 
bill  states  that  the  plaintiffs  have  intrusted  the  direction 
and  conduct  of  the  sewers  to  the  defendants  upon  certain 
terms,  which  are  expressed  in  the  agreement  and  in  the 
lease.  The  bill  could  not  have  been  properly  framed  if  it 
had  omitted  all  mention  of  those  terms.  From  the  bill, 
then,  it  appears  that  the  local  board  of  health  being  the 
directors,  governors,  and  proprietors  of  these  sewers,  trust 
the  defendants  to  carry  pn  the  operations  in  connection  with 

(»)  9  Jar.  (N.S.).  266.  («)  Amb.,  158,  159. 

f)  Ltiw  Ucp,  1  Ivi,.  2<>4. 
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the  sewerage  upon  terms  which  are  clearly  expressed,  but 
with  which,  for  the  present,  I  have  nothing  to  do,  except  to 
observe  that  the  defendants,  by  their  demurrer,  adopt  tliose 
statements,  and  every  other  statement  of  fact  contained  in 
the  bill. 

The  bill  states  that  the  defendants  improperly  dam  or 
head  back  the  residue  of  the  sewage,  which  amounts  to 
76,000  gallons  a  day,  into  the  sewers  and  drains  belonging 
to  the  plaintiffs.  It  is  said  in  argument  that  the  plain- 
tiffs' property  is  not  invaded  or  affected  in  any  way.  The 
complaint  is,  in  express  terms,  that  the  defendants  have 
done  a  wrongful  act  by  damming  up  sewage  in  the  plain- 
tiffs' drains,  which  pass  through  a  town  of  considerable  ex- 
tent, and  that  such  sewers  and  drains  are  now,  in  conse- 
quence, filled  with  sewage  and  other  refuse  matter. 

The  demurrer  of  the  defendants  is  that  a  plaintiff  who 
makes  statements  of  this  kind  in  his  bill,  if  these  are  all, 
has  no  equity  or  right  to  ask  for  any  relief,  or  for  the  pro- 
tection 01  this  court.  In  my  judgment  it  is  unnecessary  to 
carry  the  case  further.  The  authorities  which  have  been 
referred  to  do  not,  in  my  opinion,  cover  or  even  apply  to 
this  case.  In  the  case  of  Hooper  v.  Brodrick  (*),  where  a 
man  had  taken  a  lease  of  a  public-house,  and  had  under- 
taken that  he  would  keep  it  open,  and  that  he  would  do 
nothing  to  avoid  the  license,  it  was  held,  although  he  did 
not  keep  the  public-house  open,  yet  that,  having  done 
nothing  to  *avoid  the  license,  ne  had  not  made  him-  [133 
self  liable  to  be  made  a  defendant  in  a  suit  such  as  was 
there  instituted.  But  the  judgment  in  that  case  was,  that  if 
he  had  infringed  any  of  the  negative  provisions  of  that 
deed,  he  would  have  been  liable  to  be  restrained  by  the  in- 
junction which  the  plaintiff  prayed  against  him.  In  the  .other 
case  of  Peto  v.  Brighton^  UcJcfield  and  Tinibridge  Wells 
Railway  Company  \^\  where  the  plaintiff  was  entitled  to 
be  paid  in  debentures  and  shares  of  the  companv,  it  was 
held  that  he  could  not  sustain  a  bill  for  specific  performance 
of  a  contract,  where  the  consideration  moving  from  him  was 
an  undertaking  to  perform  certain  works  over  which  the 
court  was  unable  to  exercise  complete  control.  What  pos- 
sible relation  either  of  those  cases  has  to  the  one  before  me 
I  am  at  a  loss  to  conceive. 

The  allegation  in  the  bill  that  the  property  of  the  plain- 
tiffs, intrusted  by  them  to  the  defendants  on  certain  con- 
ditions, has  been  so  used  and  dealt  with  as  to  create  the 

0)  11  Sim.,  47.  O  1  H.  &  }!.,  468. 


670  EQUITY  CASES.  [L.  R 

1876  Naneaton  Local  Board  v.  General  Sewage  Co.  Y.C.B. 

nuisance  whioh  is  here  described,  is  admitted  by  the  defen- 
dants. 

The  areuraent  that  the  Attorney-General  ought  to  be  a 
party  to  the  suit,  which  was  supported  by  the  case  of  Vestry 
of  Bermondsey  v.  Brown  {^)^  to  which  Mr.  Cookson  last 
alluded,  need  not,  in  my*  opinion,  be  referred  to  here.  The 
day  may  possibly  come — wnether  it  will  or  not  I  do  iiot  say 
— when  the  question,  whether  a  corporation,  created  by- 
statute  to  discharge  such  duties  as  a  local  board  of  health 
are  created  to  fulfil,  may  or  may  not.  file  a  bill  to  restrain 
the  infringement  of  a  public  right,  with  or  without  the  At- 
torney-General, will  have  to  be  decided.  Upon  that  ques- 
tion at  present  I  give  no  opinion. 

But  upon  the  allegations  in  this  bill,  the  plaintiffs  are,  in 
my  opinion,  entitled  to  sustain  a  suit  in  this  court.  This  is 
all  I  have  to  do  with  at  present,  for  the  motion  for  an  in- 
junction has  not  jret  been  opened. 

When  the  plaintiffs  say,  moreover,  tliat  the  consequence 
of  what  the  defendants  have  done  is  to  create  a  public  nui- 
sance, the  court  will  not  listen  to  the  complaint  with  indif- 
ference. The  existence  of  a  public  nuisance  under  these 
circumstances  is  a  matter  to  oe  attended  to — ^at  least,  it  is 
134]  not  by  saying  that  if  you  come  only  to  *prevent  a 
public  nuisance,  you  must  come  under  the  wing  of  the  At- 
torney-General, that  such  an  allegation  can  be  got  rid  of. 

In  my  opinion,  there  is  no  ground  in  law,  or  in  sense,  or 
in  justice,  upon  which  this  demurrer  can  be  supported,  and 
I  therefore  overrule  it. 

Mr.  Kay^  Q.C.,  and  Mr.  Methold^  then  moved  for  the  in- 
junction. 

Mr.  Jackson^  Q.C.,  and  Mr.  Cookson^  opposed. 

At  the  close  of  the  arguments. 

The  Vice-Chancellor  asked  the  defendants'  counsel  if 
they  were  in  a  position  to  make  any  offer  which  might  be 
accepted  by  the  plaintiffs,  and  was  informed  that  they  were 
not  instructed  to  make  any  offer. 

Sib  James  Bacon,  V.C.  :  Then  I  can  do  nothing  but  grant 
the  injunction ;  because  there  is,  as  I  just  now  said,  a  plain 
stipulation  in  the  shape  of  a  contract  between  the  parties. 
But  I  am  not  now  enforcing  the  contract.  I  am  dealing 
with  matters  of  fact.  It  is  evident  from  the  facts  before  me 
that  if  the  defendants  piinip  for  twenty-four  hours,  all  the 
evil  which  the  plaintiffs  say  they  are  suffering  will  be  re- 
moved.    I  cannot  attend  to  the  suggestion  that  the  sewers 

(«)  Law  Rep.,  1  Eq.,  204. 
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are  either  too  small  or  imperfectly  constructed,  or  that  the 
plaintiffs  send  down  more  water  than  they  did  before.  I  do 
not  know  how  that  is ;  I  have  heard  no  facts  which  lead  me 
to  believe  that  the  plaintiffs  have  any  power  to  send  down 
any  more  water,  or  tnat  the  new  buildings  and  works  which 
have  been  referred  to  make  any  difference.  I  find  between 
the  parties  a  contract  negotiated  by  Dr.  Anderson,  a  person 
who  must  be  taken  to  be  conversant  with  the  subject,  who 
lives  as  near  to  Nuneaton  as  Coventry,  and  who  has  had 
plenty  of  opportunity  of  considering  this  subject.  The 
contract  makes  a  provision  that  there  shall  be  pumping  for 
a  certain  time,  which  in  the  estimation  of  the  parties,  in- 
cluding Dr.  Anderson,  would  be  enough  to  get  rid  of  all  the 
water  which  could. come  in  the  shape  of  sewage  or  other- 
wise. The  agreement  was  come  to  ;  *and  one  of  the  [135 
stipulations  is,  that  the  defendants  shall  make  such  addi- 
tions as  shall  be  requisite,  and  that  a  piece  of  land  shall  be 
provided,  consisting  of  two  acres  at  least,  for  the  purpose 
of  carrying  out  the  works  which  were  contemplated  at  the 
time  the  contract  was  entered  into.  It  is  not  too  much  to 
say  that  this  additional  piece  of  land  is  sufficient  for  more 
extensive  works  than  existed  before. 

Now,  what  can  I  do?  I  have  listened  t#  aU  that  Mr. 
Jackson  and  Mr.  Cookson  have  said.  The  defendants  seem 
to  say  that  they  have  made  a  bad  bargain.  I  cannot  help 
the  defendants  in  that.  All  I  can  do  is  to  say  in  the  inter- 
ests of  the  plaintiffs — I  do  not  scruple  to  say  in  the  interests 
of  the  pubnc  health — that  it  is  indispensably  necessary  that 
the  present  condition  of  things  shall  not  be  allowed  to  re- 
main.    I  think,  therefore,  the  injunction  must  go. 

[The  injunction  was  granted  in  the  terms  of  the  prayer  as 
extracted  above.] 

In  answer  to  an  application  from  Mr.  Jackson  that  the 
injunction  might  not  issue  immediately,  lest  it  should  preju- 
dice the  result  of  a  decision  which  might  possibly  be  con- 
trary in  the  event  of  an  appeal, 

Sir  James  Bacon,  V.C,  said :  It  would  be  improper  for 
me  to  accede  to  your  application,  for  this  plain  reason*:  I 
have  it  in  evidence  before  me,  that  you  can,  if  you  like, 
remove  the  inconvenience  complained  of.  If  the  injunction 
has  the  effect  of  compelling  you  to  do  that  which  you  can 
easily  do,  I  do  not  see  that  you  have  any  reason  to  complain 
of  it — I  mean  as  to  the  period  at  which  it  is  issued — or  that 
it  will  occasion  any  injustice  or  even  inconvenience  to  the 
defendants..    It  is  in  your  power  to  prevent  the  injunction 
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being  bardensome  to  yon,  even  if  it  shonld  tnm  ont  to  be 
ever  so  wrong  upon  appeaL 

Solicitor  for  the  plaintiffs :  Mr.  Flvker^  for  Mr.  JEstlin^ 
NuTieaton. 

Solicitor  for  the  defendants :    Mr.  R.  S.  Oregson. 


[Law  Beports,  20  Equity  Cases,  186.] 

V.Ca,  April  16,  1876. 

136]  *HlCKMAN  V.    UpSALL. 

[1869     U.     16.] 

Tenant  far  Li/e~~M&rtffage — Pretumplion — Evidence  of  Death  or  lAfi—Penon  noi 
hMrd  of  for  Seven  Yean — Onue  Frobandi. 

A  tenant  for  life  entitled  beneficially  nnder  a  will  assigned  her  interests  to  secure 
the  repayment  of  certain  advances,  and  the  preminms  on  policies  on  her  life.  At  the 
end  of  March,  1866,  a  small  sam  of  money — ususUy  paid  quarterly — ^was  paid  to  her. 
Shortly  afterwards  she  went  on  a  pedestrian  tour,  and  had  never  been  hetfd  of  since. 
The  small  sum  which  became  payable  at  the  end  of  June  was  never  applied  for: 

Held,  that  the  presumption  was  that  she  was  dead ;  that  on  tlie  evidence  she  could 
not  be  presumed  to  have  died  before  June,  1866 ;  but  that  she  must  be  taken  to  have 
died  soon  after  June,  1866. 

Petition.  *In  1859  Sophia  Hickman,  then  Sophia  Upsall, 
who  was  interested  beneficially,  for  life,  nnder  the  will, 
dated  in  January,  1851,  of  John  Upsall,  who  died  in  No- 
vember, 1851,  instituted  a  suit  for  the  purpose  of  making 
the  trustees  liable  for  not  getting  in  and  investing  a  certain 
debt ;  and  of  having  the  trusts  of  the  will  administered  by 
the  court.  There  was  a  gift  over  of  the  same  property  after 
the  death  of  Sophia  Hickman  to  the  j)etitioners.  Sophia 
Hickman,  in  July,  1859,  assigned  to  C.  M.  Samson  her  life 
interests  under  the  will,  and  also  a  policy  of  assurance  on 
her  life,  to  secure  the  repayment  of  money  lent  to  her,  and 
interest.  The  same  beneficial  interests  were  further  charged 
and  two  new  policies  were  assigned  in  August,  1859,  and 
January,  1860,  by  her  to  secure  other  sums  lent  by  C.  M. 
Samson. 

On  the  hearing  of  the  cause  Vice- Chancellor  Stuart  or- 
dered payments  to  be  made  during  the  life  of  Sophia  Hick- 
man, or  until  further  order,  of  moneys  and  rents  to  which 
she  was  entitled  for  life  under  the  will,  to  be  made  to  C.  M. 
Samson  in  discharge  of  the  interest  that  might  accrue  due 
on  the  moneys  lent,  and  the  premiums  on  the  policies  mort- 
gaged by  her. 

Sophia  Hickman,  on  the  25th  of  March,  1866,  left  her 
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home,  stating  that  she  was  going  on  a  pedestrian  tour  in 
Lincolnshire.  She  was  at  the  time  upwards  of  fifty-two 
years  of  age,  and  apparently  *of  sound  mind;  she  [137 
had  but  a  small  sum  of  money  with  her,  and  she  gave  no 
clue  as  to  the  precise  route  which  she  intended  to  taEe.  She 
was  never  heard  of  again.  Advertisements  were  inserted  in 
several  public  newspapers  offering  rewards  for  any  informa- 
tion respecting  her,  but  without  any  result,  and  she  had 
never  since  been  heard  of. 

This  was  a  petition  by  the  persons  entitled  to  the  prop- 
erty expectant  on  the  death  of  Sophia  Hickman  for  the 
purpose  of  having,  after  providing  for  the  costs,  certain 
sums  standing  to  "the  account  of  the  personal  estate  of  the 
persons  expectant  on  the  death  of  Sophia  Hickman,"  sub- 
ject to  duty  on  her  death,  transferred  and  paid  to  them,  and 
the  proceeds  of  certain  leaseholds  paid  to  them  according  to 
their  respective  interests  therein. 

The  V  ice-Chancellor,  when  the  petition  came  on  to  be 
heard  on  the  5th  of  March,  1875,  ordered  it  to  stand  over 
for  a  month,  and  directed  inquiries  to  be  made  for  Sophia 
Hickman  of  the  officials  at  certain  workhouses,  lunatic 
asylums,  and  other  places  in  the  metropolis  and  the  countiy 
at  which  she  might  have  received  relief,  or  been  heard  of, 
or  known.  Those  inquiries  were  made,  but  without  elicit- 
ing any  knowledge  of  her  existence  since  the  time  above 
mentioned.  The  evidence  showed  that  some  small  sums  of 
JE5  or  less  were  paid  to  Sophia  Hickman  by  the  solicitor  of 
the  mortgagee,  usually  quarterly,  but  sometimes  monthly ; 
that  a  quarterly  payment  was  made  to  her  at  the  end  of 
March,  1866,  and  that  another  quarterly  payment  would 
have  been  made  to  her  at  the  end  of  June,  1866,  had  she 
applied  for  it;  she- knew  that  she  could  receive  it,*but  she 
had  never  applied  for  any  further  payment. 

Mr.  JE,  Cutler^  for  the  petitioners:  In  In  reBeasney^s 
Trusts  (*)  the  same  sort  of  question  arose  as  in  this  case. 
The  onus  is  upon  the  mortgagee  to  prove  affirmatively  that 
Sophia  Hickman  is  alive,  just  as  if  he  were  moving  actively 
to  enforce  his  rights  as  mortgagee.  It  is  not  the  duty  of 
the  petitioners  to  prove  the  death  of  the  tenant  for  life. 
The  case  of  In  re  Mender  son  s  Trusts^  referred  to  in  that 
case,  is  also  in  point.  The  decision  in  In  re  PJiem^s 
Trusts  i^)  shows  that  it  is  the  *duty  of  the  mortgagee  [138 
to  prove  that  Sophia  Hickman  is  alive.  If  a  person  in  des- 
titute circumstances  does  not  apply  for  money  which  he 
knows  is  due  to  him.  and  that  it  would  be  paid  on  applica- 

0)  Law  Rep..  7  Eq^498.  *  («)  Law  Rep.,  6  Oh.,  189, 

13  Eng.  Rep.  85 


674  EQUITY  CASES.  [L.  B. 

1876  Hickman  v.  Upsall.  V.C.H. 

tion  for  it,  there  must  be  some  strong  reason  for  it.  It  may 
be  said  that  the  decision  in  In  re  Pheiie's  Trusts {')  is  a 
negative  one  in  favor  of  the  petitioners,  but  certainly  that 
in  In  re  Beasney* s  Trusts  (')  is  a  positive  one  in  their  favor, 
and  according  to  it  the  mortgagee  ought  to  prove  the  life  at 
the  time  when  he  claims  to  be  paid  the  income.  I  submit 
that  ui)on  the  evidence  the  petitioners  are  entitled  to  an 
order. 

Mr.  Oreeney  Q.C.,  and  Mr.  Methold^  for  the  mortgagee : 
The  evidence  is  clear  that  Sophia  Hickman  was  actually 
paid  by  the  solicitor  of  the  mortgagee  a  sum  of  £5  at  tho 
end  of  March,  1866.  It  cannot  be  said  that  the  presump- 
tion of  her  death  is  conclusive,  as,  according  to  the  rule  laid 
down  in  Doe  v.  Nepean  ('),  there  can  be  no  such  presump- 
tion until  seven  years  have  elapsed.  There  can  be  no  pre- 
sumption during  the  seven  years;  on  the  contrary,  there 
must  be  direct  proof,  and  the  onus  is  thrown  upon  the 
person  who  wishes  to  establish  the  precise  time  of  death ; 
and  that  is  this  case,  the  circumstances  of  whtch  are  very 
different  from  those  in  In  re  Beashey^s  Trusts^  for  though 
Sophia  Hickman  received  the  March  payment,  and  did  not 
apply  for  the  one  which  became  due  at  the  end  of  June, 
that  is  not  sufficient,  considering  her  peculiar  habits  and 
mode  of  life.  The  case  of  In  re  Benham^s  Trusts  {*)  is  also 
in  favor  of  the  mortgagee.  In  In  re  PhenJe^s  Trusts  Lord 
Justice  Giffard  said(*)  that  ''the  onus  of  proving  death  at 
any  particular  period  within  the  seven  years  lies  with  the 
party  alleging  death  at  such  particular  period,"  and  the 
decision  in  In  re  Benham^s  Trusts  is  not  inconsistent  with 
that,  though  the  order  of  the  Vice-Chancellor  in  that  case 
was  discharged  on  appeal.  There  is  also  the  case  of  In  re 
Lewes'  Trusts {*)j  in  which  it  was  held  that  "those  who 
claim  under  a  person  who  is  said  to  have  survived  a  par- 
139]  ticular  period  must  *prove  the  fact."  Therefore, 
looking  at  all  the  circumstances,  the  peculiar  habits  and 
wandering  mode  of  life  of  Sophia  Hickman,  her  desire  to  ex- 
clude all  knowledge  in  reference  to  herself  from  her  family, 
and  the  holding  of  herself  aloof  from  them,  the  applications 
for  money  to  the  solicitor  of  the  mortgagee,  and  only  when 
she  wanted  some,  it  is  submitted  that  the  reason  why  she 
did  not  ask  for  the  payment  of  money  at  the  end  of  June 
is  sufficiently  explained  ;  and  that  the  authorities  which 

(')  Law  Rep,.  6  Ch..  139  {*)  Law  Rep..  4  Eq.,  416. 

(«)  Ibid.,  1  Eq.,  498.  (*)  Ibid.,  5  Ch.,  144. 

(3)  6-B.  A  Ad,,  86;  2  M.  A  W.,  894.  (•)  Ibid.,  6  Ch.,  356. 
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require  direct  proof  of  death  within  seven  years  have  not 
been  complied  with. 
[They  also  referred  to-  TJiomas  v.  Thomas  (*).] 

Sir  Chables  Hall,  V.C:  I  am  of  opinion  that  this  case 
is  governed  by  the  decisions  in  In  re  P hem's  Trusts  Oand 
in  In  re  Lewes'^  Trusts  (*).  I  think  it  is  impossible  to  dis- 
tinguish a  case  of  presumption  of  death  from  one  of  pre- 
sumption of  life,  for  whoever  has  to  make  out  a  case  in 
order  to  establish  a  title  which  depends  upon  the  fact  of 
either  the  death  or  the  life  of  any  person  must  prove  that 
fact,  therefore  the  mortgagee  is  in  the  same  position  as  the 
petitioners.'  The  mortgagee  claiming  to  be  paid  certain  in- 
come under  the  order  already  made  must  prove  the  fact  of 
life.  That  is  plainly  illustrated  by  this :  that  if  the  prop- 
erty claimed  were  in  court  instead  of  being  under  the  con- 
trol of  trustees,  the  order  would  have  been  to  pay  the  income 
to  the  mortgagee  during  the  life  of  Sophia  Hickman,  or 
until  further  order,  and  the  mortgagee  would  not  have  been 
able  to  get  anything  without  proving  that  she  was  alive ; 
and  it  is  equally  incumbent  uj)on  the  petitioners  claiming 
the  property  to  prove  that  she  is  dead,  and  when  the  death 
took  place.  They  allege  that  the  death  took  place  before 
June,  1866,  and  they  endeavored  to  establish  that  fact  by 
referring  to  the  antecedents  and  to  the  poverty  of  Sophia 
Hickman,  and  to  ^he  fact  that  she  was  entirely  without 
any  means  of  living  except  the  small  payments  made  to  her 
quarterly,  and  from  this  they  infer  that  she  would  have  ap- 
plied at  the  end  of  June  for  payment  of  the  small  sum  paid 
•quarterly  if  she  had  been  alive.  It  is  proved  that  no  appli- 
cation was  made  for  any  money  after  March,  1866,  and  cer- 
tainly the  *drcumstances  of  her  case  are  such  that  it  [140 
is  fair  to  assume  she  would,  if  aUve,  have  made  an  applica- 
tion for  payment  at  the  end  of  June,  1866,  or  soon  after- 
wards. 1  do  not  think,  however,  that  I  ought  to  presume  in 
favor  of  the  petitioners  who  rely  upon  presumption  of  death, 
that  she  died  before  the  June  payment  became  due ;  but  I 
do  presume  that  she  died  soon  afterwards,  and  hold  that 
nothing  became  payable  to  the  mortgagee  after  that  time. 
The  mortgagee  will,  therefore,  not  be  entitled  to  any  moneys 
accruing  due  after  June,  and  the  petitioners  will  be  entitled 
to  the  property  and  income  from  that  period. 

Solicitors:  Messrs.  J.  <&  H.  Oole;  Mr.  Proudfoot 

0)  2  Dr.  <fe  Sm.,  298.  (»)  Law  Rep.,  5  Cl»„  189. 

(»)  Law  Rep.,  6  Ch.,  866. 
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In  New  York  it  is  provided  by  statute 
(1  B.  S..  749,  §  6 ;  1  Edm.  St.  700, 2  R.  S. 
6th  ed.,  p.  1181),  that  **  If  any  person, 
upon  whose  life  any  estate  in  lands  or 
tenements  shall  depend,  shall  remain 
beyond  sea,  or  shall  absent  himself,  in 
this  state  or  elsewhere,  for  seven  years 
together  such  person  shall  be  accounted 
naturally  dead,  in  any  action  concern- 
ing such  lands  or  tenements  in  which 
his  death  shall  come  in  question,  un- 
less sufficient  proof  be  made  in  such 
cases  of  the  life  of  such  per^n  :"  See  8 
Albany  Law  Jour.,  187 ;  Best  on  Ev. 
(5th  Eng.  ed.),  §  409  ;  1  Taylor's  Ev. 
(6th  Eng.  ed.),  pp.  197-202,  §g  156-159. 

See  Drary  y.  (Jorey,  Irish  Law  Rep., 
9  Eq.,  149. 

The  absence  of  a  per&on  for  eight 
years  without  being  seen  or  heard  of, 
warrants  a  presumption  of  his  death : 
Sheldon  v.  Ferris,  45  Barb.,  124;  see 
Burns  v.  Canada  Company,  7  Grant's 
(U.  C.)Chy.,  587. 

But  if  his  heirs  sell  and  convey  his 
real  estate  and  he  subsequently  return 
such  conveyance  is  void  as  against  him, 
and  he  may  recover  the  same :  May- 
hugh  v.  Rosenthal,  1  Cinn.  Superior 
Ct.  R.,  492. 

In  the  absence  of  any  evidence  as  to 
death  the  presumption  of  life  obtains  : 
WUson  v.  Hoges,  2  East,  812;  Hope- 
weU  V.  Depenna,  2  Camp.,  113 ;  New- 
man V.  Jenkins,  10  Pick.,  516  ;  Mc- 
Carter  Y.  CampbeU,  1  Barb.  Chy.,  456  ; 
Montgomery  v.  Bevans,  4  Am.  Law 
Times,  U.  S.  Courts  Rep.,  202,  Circuit 
Court  U.  S.,  California,  Field,  J.; 
Reg.  V.  LmrUey,  11  Cox's  Cr.  Cas.,  274, 
L.  R.,  1 C.  C.  Res.,  196  ;  Letts\.  Brooks, 
Lalor's Sup.,  36  ;  O'Gara  v.  Eisenlar,  88 
N.  Y.,  296  ;  Dake,  etc.,  v.  Graves,  9 
Barb.,  595. 

And  where  in  an  action  for  negli- 
gently killing  a  man  between  thirty 
and  forty  in  good  health,  the  court 
charged  the  jury  that  the  probable  con- 
tinuance of  his  life  was  at  least  twenty 
years,  held  correct :  Johnson  v.  Hudson, 
etc.,  6  Duer,  684,  affirmed  20  N.  Y.,  6o. 

If  no  sufficient  facts  are  shown  from 
which  to  draw  a  reasonable  inference 
that  death  occurred  within  the  lapse  of 
seven  years,  the  person  shall  be  ac- 
counted in  all  legal  proceedings  as 
having  died  during  that  period  ;  and 
rights  depending  on  his  life  or  death 
will  be  administered  as  if  he  had  died 


that  day :  Eaglets  Case,  8  Abb.  Prmc. 
Rep.,  218,  4  Brandford's  Surr.  Rep., 
117  ;  Hoe  v.  Jesson,  6  East,  80  ;  Rex  v. 
Inhabitants,  2  Ad.  &  ElUs,  540  ;  Nepeaa 
v.  Knight,  2  Mees.  &  Welsh.,  894,  5 
Bam.  &  Adolph.,  93 ;  Burr  v.  Sim,  4 
Whart.,  150  ;  Bradley  v.  Bradley,  4 
Whart.,  178  ;  McMahon  v.  McElray, 
Irish  Law  Rep.,  5  Eq.,  1  ;  Cotcan  v. 
Lindsay,  30  Wise,  586  ;  KeUy  v. 
Hrew,  12  Allen,  107;  Whiting  v. 
NieoU,  46  Ills.,  280  ;  Clarke  v.  Canfield, 
15  New  Jersey  Eq.  (2  McCarter),  119, 
120-8  ;  Doe  v.  Auldjo,  5  Upper  Can. 
Q.  B.,  171  and  note,  "p.  im-.  Doe  v. 
Hagermafi,  4  Upper  (Jan.  Q.  B.,  510, 
S.  C,  second  appeal,  8  U.  C.  Q.  B.,  291 ; 
Hancock  v.  American  Life  Ins.  Co.,  3 
Cent.  Law  Jour.,  595,  62  Mo.,  26. 

Where  a  person  who  is  presumed  to 
be  dead  from  not  having  been  heard 
from  in  seven  years,  is  a  legatee  under 
the  will  of  a  person  dying  within  seven 
years  after  his  disappearance,  the  bur- 
then is  upon  his  representative,  as 
against  the  residuary  legatee  under 
the  will,  to  prove  that  he  survived  the 
testator;  and  in  the  absence  of  proof 
the  legacy  lapses :  Matter  of  Letoes^ 
Trusts,  L.  R.,  11  Eq., 286, affirmed L.R., 
6  Chy.  App.,  356;  Matter  of  Phene's 
Trusts,  L.  R.,  5  Chy.  App.,  139 ;  Mat- 
ter of  Walker,  1  Eng.  Rep.,  465. 

See  Dawley  v.  Winfield,  14  Simons, 
277;  Clarke  y.  Canfield,  15  New  Jersey 
Eq.  (2  McCarter),  122-^,  and  cases  cited. 

The  court  is  bound  ta  consider  the 
circumstances  of  the  particular  case,  in 
order  to  see  whether  the  presumption 
is  rebutted,  or  rather  ivhether  it  fairly 
ariises :  McMahon  v.  McElroy,  Irish 
Law  Rep.,  5  Eq.,  1  ;  Doe  v.  Auidjo,  5 
Upper  Can.  Q.  B.,  171,  and  note  p.  180; 
Hancock  v.  Am.,  etc.,  8  Cent.  Law 
Jour.,  595,  62  Mo.,  26. 

In  the  case  of  a  person  long  abeent 
and  unheard  from,  it  is  competent  for 
the  court  or  jury  to  infer /row  circum- 
stances, if  any  appear  in  proof,  the 
probable  time  of  his  death  :  Eaglets 
Case,  3  Abb.  Prac,  218  ;  Burr  v.  Sim, 
4  Whart.,  150  ;  Reg.  v.  Lumley,  11  Cox's 
Cr.  Cas.,  274,  1  C.  C.  Res.,  196 ;  WhU- 
ing  V.  NichoU,  46  Illinois,  280,  238-9  ; 
Doe  V.  Auldjo,  5  Upper  Can.  Q.  B.,  171, 
and  note  p.'  180  ;  Hancock  v.  Am.,  etc., 
8  Cent.  Law  Jour.,  595,  62  Missouri, 
26. 

The  circumstances  must  be  such  as 
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to  show  that  the  individual  was  at  some 
particular  date,  in  contact  with  a  spe- 
eifie  peril.  Mere  general  perils  are  not 
sufficient :  Bu7^  v.  Sim,  4  W hart.,  150. 

But  see  Doe  v.  Avldjo,  5  Upper  Can. 
Q.  B.,  171,  and  note  p.  180;  Han- 
cocky.  Am.f  etc.,  3  Cent.  Law  Jour., 
6i)5,  62  Mo.,  26. 

The  presumption  of  death,  after 
seven  years'  absence,  does  not  arise 
where  the  probability  of  intelligence  is 
rebutted  by  circumstances  :  Bowen  v. 
Mmderaon,  2  Smale  &  Giffard,  360; 
Btouvmel  v.  SUvens,  2  Daly,  819,  26 
How.  Pr.,  244. 

So  proof  of  the  receipt  of  a  letter 
from  the  person  claimed  to  be  dead  by 
one  who  knew  his  handwriting  is  suf- 
ficient to  overcome  the  presumption  of 
his  death  :  Smith  v.  Smith,  49  Ala.,  156. 

Proof  of  a  statement  by  the  sister  of 
a  woman  that  the  latter  ''  married  a 
river  man,  went  on  a  boat  and  the  boat 
blew  up  and  she  got  killed  "  is  suffi- 
cient to  authorize  a  finding  of  death, 
but  a  contrary  verdict  will  not  be  set 
aside  :  Scheelv.  Mdman,  77  Ills.,  301. 

Where  an  ancestor  died  in  St.  Louis 
in  1803,  leaving  several  heirs,  and 
among  others  a  son,  who  then  resided 
at  New  Orleans,  a  mere  failure  to  hear 
of  such  son  in  St.  Louis,  the  residence 
of  the  ancestor,  for  seven  years  after 
the  death  of  such  ancestor,  no  en- 
quiries having  been  made  at  New  Or- 
leans, will  not  raise  a  presumption  of 
law  that  the  son  died  unmarried  and 
without  issue  after  the  lapse  of  seven 
years  :  McRee  v.  Gopelin,  2  Cent.  Law 
Jour.,  813,  Gen.  T.  Circuit  Court,  St. 
Louis  Co.  Dec.  1875 ;  Smith  v.  Smith, 
49  Ala.,  156  ;  Fosgate  v.  HetHmer,  etc., 
9  Barb.,  287,  295,  affirmed,  12  Barb., 
852,  12  N.Y.,  580. 

Where  a  married  woman  emigrated, 
along  with  her  husband  and  seveo  chil- 
dren, to  America  in  1847,  where  she 
died  in  1866,  and  none  of  the  children 
had  been  heard  of  for  ten  years  pre- 
ceding the  trial :  Held,  that  it  could 
not  be  presumed  that  all  the  seven 
children  had  died  without  issue  :  Mvl- 
laly  V.  WaUh,  Irish  Law  Rep.,  6  Com. 
Law,  314. 

The  law  presumes,  it  seems,  in  the 
absence  of  any  evidence,  thai  every 
married  person  has  issue :  Fosgate  ▼. 
Herkimer,  etc. ,  9  B&Tb. ,  295,  affirmed 
12  Barb.,  352,  12  N.  ¥.,580. 


Though  after  a  woman  arrives  at  the 
age  of  53  years  without  children,  the 
presumption  is  that  she  will  die  with- 
out issue  :  Matter  of  Widdow'8  Trust, 
L.  R.,  11  Eq.,  408 ;  Edwards  v.  Tuck, 
23  Beav.,  272. 

So  a  married  woman  aged  49  years  : 
Matter  of  MUner^s  Estate,  3  Eng.  Rep., 
719. 

In  the  Matter  of  the  Goods  of  Atkin- 
son (Irish  Law  Rep.,  7  Eq.,  219),  the 
Probate  Court,  in  1873,  refused  to  dis- 
pense with  the  usual  advertisements 
in  newspapers  before  presuming  the 
death  of  a  sailor  who  had  been  last 
heard  of  in  1859  as  then  about  to  sail 
from  New  Zealand  to  China  in  a 
bark,  now  believed  to  have  been  lost, 
distinguishing  the  case  from  that  of 
the  Goods  of  Norris  (1  Swabey  & 
Tristram,  6),  on  the  ground  that  in  the 
latter  case  it  was  known  that  the  sup- 
posed deceased  had  sailed  in  a  particu- 
lar vessel  to  a  particular  port,  and  that 
the  vessel  had  been  lost,  while  in  the 
case  under  consideration  it  was  known 
only  that  the  supposed  deceased  was 
about  to  sail  "in  a  bark,  the  name, 
port  of  destination,  and  date  of  sail- 
ing of  which  are  unknown,  nor  is 
there  here  any  evidence  of  loss." 

The  plaintiff  in  a  foreclosure  ca^ 
was  commander  of  an  United  States 
sloop  of  war :  he  was  at  Aspinwall, 
Sept.  28,  1854,  and  then  wrote  to  the 
Navy  Department  he  would  leave  the 
next  day  in  his  ship  for  New  York  ;  he 
left  accordingly  the  next  day,  and  from 
that  time  to  Nov.,  1*855,  nothing  had 
been  heard  of  him  or  any  of  the  offi- 
cers or  crew,  or  of  the  vessel.  Eighteen 
days' are  full  time  for  a  passage  from 
Aspinwall  to  New  York — fifty-eight 
days  had  elapsed  between  that  time 
and  the  entry  of  the  judgment.  Held 
that  the  fact  of  tlie  death  of  the  plain- 
tiff was  almost  certain,  and  in  thf^t 
event  the  law  was  clear,  that  the  judg- 
ment on  the  27th  of  Nov.,  1854,  was 
not  valid,  and  the  sale  under  it  void  : 
Oerry  v.  Post,  13  How.  Pr.,  119. 

To  same  effect  is  Matter  of  Goods  of 
Norris,  1  Swabey  &  Tristram,  6. 

See  also  King  v.  Paddock,  18  Johns., 
141  ;  Oppenheim  v.  Ledwo^f^  3  Sandf., 
Chy.,  571 ;  M&rritt  v.  Thompson,  1 
Hilton,  550. 

A  person  emigrated  to  Australia  un- 
der circumstances  showing  that  he  was 
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likely  to  communicate  constantly  with 
his  family  in  Ireland,  and  having  so 
communicated  with  them  for  some 
time,  then  ceased  to  do  so  and  was  not 
heard  of  for  more  than  seven  years. 
From  his  last  letter  it  was  probable 
that,  had  he  lived  he  would  have  con- 
tinued to  write  home.  Inquiries  were 
made  by  his  family  concerning  him, 
and  advertisements  published,  but  with 
no  result.  Held,  reversing  the  decision 
of  the  court  below,  that  there  was  suf- 
ficient prima  facie  evidence  to  establish 
a  title  depending  on  his  death  without 
issue  during  the  lifetime  of  a  person 
who  died  after  the  expiration  of  the 
seven  years,  and  to  authorize  the 
Landed  Estates  Court  to  proceed  on  a 
petition  for  sale  of  lands  held  under 
that  title:  Matter  of  Webb's  Estate, 
Irish  Law  Rep.,  5  Eq.,  235 ;  McComb 
T.  Wright,  5  Johns.  Chy.,  263. 

In  some  cases  other  presumptions 
override  the  presumption  of  continu- 
ance of  life.  Thus  where  a  woman 
had  married  within  twelve  months  of 
the  time  her  husband  was  last  heard 
from,  the  court  held  the  presumption 
against  the  commission  of  a  crime  over- 
came that  in  favor  of  the  life  of  the 
absent  party  :  Eex  v.  InJiabitaTUs,  etc., 
2  Barn,  h  Adolph.,  336;  M<mtgo 
V.  BevanSf  4  Am.  Law  Times,  U. 
Courts  Rep.,  202,  Circuit  Court  U. 
California,  Field,  J.;  Regina  v.  Lum- 
ley,  11  Cox's  CY  Cas.,  274, 1  C.  C.  Res.. 
196 ;  8pear8  v.  Burton,  31  Miss.,  647; 
Lockhart  v.  White,  18  Texas,  102; 
KeUy  V.  Drew,  12  Allen,  107. 

But  positive  proof  the  prisoner  knew 
his  first  wife  was  alive  at  the  second 
marriage  is  not  necessary.  The  jury 
are  to  be  satisfied  he  knew  she  was,  but 
they  may  infer  this  from  circumstances : 
Reg.  V.  Jones,  11  Cox's  Cr.  Cas.,  358. 

See  also  Reg.  v.  Smith,  13  U.  C. 
Q.  B.,  565. 

In  New  York  it  is  provided  (2  R.  S., 
139,  §  6  ;  2  Edm.  Stat.,  144)  that,  "If 
any  person  whose  husband  or  wife 
shall  have  absented  himself  or  herself, 
for  the  space  of  five  successive  years, 
without  being  known  to  such  person  to 
be  living  during  that  time,  shall  marry 
during  the  lifetime  of  such  absent  hus- 
band or  wife,  the  marriage  shall  be 
void  only  from  the  time  that  its  nullity 
shall  be  pronounced  by  a  court  of  com- 
petent authority."   See  1  Bish.  Mar.  and 


Div.  (5th  ed.),  §  114 :  Gropsey  v.  Me. 
Kinney,  30  Barb.  54-^;  Vallean  v. 
Fo^^ga/i,6Paige,207;  OHffiny.Banke, 
24  How.  Prac,  213  ;  Boicers  v.  Brower, 
1  Abb.  Court  App.  Dec.,  214,  222,  9 
N.  Y.  Leg.  Obs.,  196,  207;  Spic^  v. 
8piGer,  16  Abb.  Prac,  N.  S.,  112; 
Anon.,  15  Abb.  Prac.,  N.  S.,  171 ;  9 
Alb.  Law  Jour.,  5,  25;  Mayhugh  v. 
Bosentfiol,  1  Cincinnati  Supr.  Court  R,, 
495  ;  10  Am.  Law  Htig.',  N.  S.,  609. 

See  WiUiamtKm  v.  Pariden,  1  Johns. 
Chy.,  389;  WiUiamson  v.  WiUiamjtan, 
1  Johns.  Chy.,  488,  before  the  statute. 

See  in  Massachusetts,  Glass  v.  Glass, 
114  Mass.,  563. 

A  bona  fide  belief  by  a  wife  that  her 
husband  is  dead  is  no  defence  to  an 
indictment  for  bigamy,  unless  he  has 
been  continuously  absent  for  seven 
years  :  Beg.  v.  Gibbons,  4  Eng.  Rep., 
527.  12  Cox's  Cr.  Cas.,  237,  overruling 
Bea,  Y.Horton,  11  Cox's  Cr.  Cas.,  670. 

We  doubt  the  soundness  of  Beg.  v. 
Gibbons,  and  believe  Beg.  v.  Morton 
to  be  the  sounder  law. 

In  Beg.  v.  Turner,  9  Cox's  Cr.  Cas., 
145,  Martin,  B.,  said:  "The  law  says 
seven  years  sliall  elapse  before  it  may 
be  presumed  that  the  first  husband  is 
dead.  In  this  case  seven  years  had 
not  elapsed,  and  beyond  the  prisoner's 
own  statement  there  was  the  mere  be- 
lief of  one  witness.  Still  the  jury  are 
to  say  if  upon  such  testimony  she  had 
an  honest  belief  that  her  fijvt  husband 
was  dead ;  if  they  believe  she  bad, 
then  the  prisoner  would  not  be  guilty 
of  the  offence  charged  in  the  indict- 
ment" :  See  Begina  v.  Smith,  13  U.  C. 
Q.  B.,  565. 

In  some,  cases  it  has  been  held  that 
the  production  of  letters  testamentary 
or  of  administration  upon  the  estate  of 
a  party  is  presumptive  evidence  of  his 
death:  McNair  v.  Bagland,  1  Dev. 
(N.C.)  Law,  533  ;  Tisdale  v.  Conn.,  etc., 
26  Iowa,  170,  28  Iowa,  12. 

The  two  last  cases  were  overruled 
by  the  Supreme  Court  of  the  United 
States,  Mutual,  etc.,  v.  Tisdale,  91  U.S. 
R. ,  238  ;  Clark  v.  Pearson,  53  Geo.,  406, 
498  ;  1  Qreenl.  Ev. ,  §  550 ;  Cunningham 
V.  SmUh,  70Penn.  St.  R.,  450  ;  Neunnan 
V.  Jenkins,  10  Pick.  515 ;  Jeffers  v. 
Badeliff,  10  N.  Y.,  242;  CHppen  v. 
Dexter,  13  Gray,  332  ;  2  Taylor  on  Ev. 
(6th  ed.),  §  1491 ;  H^-eneh  v.  French, 
1  Dickens,  268 ;  Matter  of  Hamblin's 
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Succession,  3  Rob.  (La.),  130 ;  Belden  v. 
Meeker ,  2  Lansing,  470;  Russell  v. 
Schuylffr,  22  Wend.,  280;  Belden  v. 
Meek&r,  47  N.  Y.,  307;  Rodengas  v. 
East  River,  etc.,  1  Weekly  Notes  of 
Cases,"  553  ;  Maylmgh  v.  Rosenthal,  1 
Cinn.  Supr.  Ct.  R.,  492. 

See  Doe  v.  Avldjo,  5  U.  C.  Q.  B.,  171. 

In  others  it  is  held  the  presumption 
obtains  onlj  in  cases  where  the  party 
sues  or  is  sued  in  a  representative 
capacity,  and  where  the  parties  claim 
under  the  will  or  representation  :  Ca/r- 
roU  T.  Carroll,  60  N.  Y.,  121,  reversing 

2  Hun,  609 ;  MutucU,  etc.,  v.  Tisdale, 

3  Cent.  Law  Jour. ,  130,  as  corrected, 
p.  169 ;  2  Greenl.  Ev,,  §  278  a ;  Mu- 
tucd  Benefit,  etc. ,  v.  Tisdale,  1  Law  and 
Eq.  Reporter,  153,  Supreme  Court  U. 
S.,  2  Weekly  Dig.,  506,  15  Am.  Law 
Reg.,  N.  S.,  412 ;  91  U.  S.  Rep.,  238. 

Except  after  a  great  lapse  of  time  : 
Munro  v.  Merchant,  26  Barb.,  884. 

Much  learning  has  been  expended 
upon  a  discussion  as  to  the  presump- 
tion, if  any,  as  to  which  of  two  per- 
sons survives  the  other  in  case  of  a 
shipwreck  or  other  disaster  resulting 
in  the  death  of  both. 


See  1  Casper  Med.  Jur. ,  14  (New 
Sydenham  ed.).  Part  I. ,  chap.  2  ;  1  Tay- 
lor's Med.  Jur.  (2d  Eng.  ed.).  168  et 
sea.;  Mason  v.  Mason,  1  Mer.,  308  ; 
WriglU  v.  NethervDood,  2  Phillimore, 
266  note ;  Satterthwaite  v.  Powell,  1 
Curtis,  705 ;  Waintoright^s  Case  and 
Ewart's  Case,  1  Swabey  &  Tristram, 
267,  258 ;  Undenoood  v.  Wing,  19  Bea- 
van,  450,  3  Weekl.  Rep.,  228,  4  De 
Gex,  MacN.  &  Gord.,  633,  31  Eng.  L. 
and  Eq.  Rep.,  293  ;  Wing  v.  Angran,  8 
H.  L.  Cas.,  183  ;  8  Albany  Law  Jour., 
187 ;  Smith  v.  Croom,  7  Florida,  81 ; 
Coye  V.  La4ih,  8  Mete.,  371 ;  Mochring 
V.  MUdieU,  1  Barb.  Chy.,  264;  PeU  v. 
BaU,  1  Cheves  (S.C.)  Ea.,  99 ;  MaU&r 
of  Qreen*s  Settlement,  L.  R.,  1  Eq., 
288  ;  Best  on  Ev.  (5th  Eng.  ed.),  524-5, 
§  410 ;  1  Taylor's  Ev.  (6th  Eng.  ed.), 
201,  §§  159-160 ;  2  Kent's  Com. ,  434r-6, 
marg.  p;  1  Greenl.  Ev.,  8§  29,  30; 
Kansas  Pacific,  etc.,  v.  MiUer,  2  Colo- 
rado, 445 ;  Hartshorn  v.  WilHns,  2 
Pugsley,  Nora  Scotia  Rep.,  276,  citing 
many  cases ;  2  Southern  Law  Rev.,  N. 
S.,  594. 


[Law  Reports,  20  Equity  Cases,  140.] 
V.C.H.,  April  22,  1876. 

Republic  of  Peru  v.  Weguelin- 

[1872     R.     148.] 

Weguelin  v.  Republic  of  Peru. 

[1876.    W.     20.] 

JurisdicHon — Foreign  State — Republic — Corporate  Defendants — Pleading-^Diseovery^- 
Stay  of  Proceedings  in  original  Suit, 

The  proceedings  in  an  original  suit  by  a  foreign  government  were  stayed  until  the 
plaintiffs  in  that  suit  had  given  the  name  or  names  of  persons  who  could  be  made 
defendant  or  defendants  in  a  cross  suit  by  the  same  parties  against  the  foreign 
government,  for  the  purpose  of  maldne  upon  oath  the  discovery  required. 

United  Staies  of  America  v.  Wagner^)  followed. 

The  original  bill  [1872  R.  143],  in  respect  of  certain  ac- 
counts to  be  rendered  by  the  defendants,  was  filed  in  Au- 
gust, 1872,  and  the  answer  of  the  defendants  was  filed  in 
August,  1873.  The  bill  was  amended  in  April,  1874,  by- 
adding  other  defendants,  who  represented  a  Mr.  Ball  and 
the  executors  of  a  decfeased  defendant.     No  further  answer 

(»)  Law  Rep.,  2  Ch.,  582. 
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was  required,  and  none  had  been  filed.  On  the  6th  of 
March,  1875,  the  cross  bill  [1875  W.  20]  was  filed.  Rep- 
141]  lication  in  the  original  suit  was  filed  on  the  19th  *of 
March,  1875.  Interrogatories  in  the  cross  suit  were  filed 
on  the  7th  of  April,  1875.  This  was  a  motion,  on  a  notice 
dated  the  19th  of  April,  1875,  in  the  cross  suit  that  the 
plaintiffs  in  the  original  suit  might  be  ordered  to  name 
a  person  or  persons  who  might  be  made  a  defendant  or  de- 
fendants, for  the  purpose  of  making  such  discovery  in  the 
cross  suit  as  might  be  required,  and  that  in  the  meantime 
all  further  proceedings  in  the  original  suit  might  be  stayed. 
The  application  maae  bv  the  plaintiffs  in  the  cross  suit  to 
the  defendants  had  not  been  answered  in  such  a  manner  as 
to  enable  them  to  obtain  the  discovery  required. 

Mr.  Fry  J  Q.C.,  and  Mr.  Speedy  for  the  motion. 

Mr.  jDickinsoTij  Q.C.,  Mr.  Lindley^  Q.C.,  and  Mr.  KeJce- 
wichj  contrd: 

The  demand  made  by  the  original  bill  is  for  an  account 
which  it  is  alleged  the  defendants  ought  to  render  to  the 
Republic  in  reference  to  a  certain  amount  of  commission 
charged.  The  question  whether  there  should  or  should  not 
have  been  such  commission  will  depend  upon  a  written  con- 
tract, and  written  communications,  and  very  little  discus- 
sion will  arise  out  of  anything  else.  So  far  as  the  written 
documents  are  concerned,  the  plaintiffs  in  the  cross  suit 
have  got  aflSdavits  of  them  from  the  proper  persons,  and  it 
is  submitted  that  this  application  is  quite  unusual.  Whether 
at  some  time  or  another  it  may  be  proper  to  make  it  is  not 
now  the  question.  It  is  improper  at  tne  present  time,  be- 
cause the  necessity  for  it  can  only  arise  after  the  answer  to 
the  cross  suit  has  been  put  in  the  regular  way. 

Sir  Charles  Hall,  V.C:  I  am  of  opinion  that  this  is 
not  a  premature  application.  In  the  ordinary  case  of  a  cor- 
poration being  defendants,  the  plaintiff  is  entitled  to  ask 
that  some  oflScer  of  the  corporation  shall  be  made  a  defen- 
dant with  the  corporation  for  the  purpose  of  giving  the 
discovery  which  the  plaintiff  would  get^  from  the  private 
individual  in  a  suit  against  him — that  is,  discovery  upon 
oath.  The  case  of  a  foreign  government  is  the  same  as  uiat 
of  a  corporation,  and  the  ordinary  practice  applicable  to  a 
142]  corpolution  must  be  adapted,  as  *well  as  it  will  admit, 
to  the  case  of  a  foreign  goveminent,  whether  it  be  a  repub- 
lic or  a  sovereignty.  Considering  the  decision  in  United 
States  of  America  v.  Wagner  (*),  I  nold  that  it  is  a  matter  of 
right  on  the  part  of  the  plaintiffs  in  the  cross  suit  to  have 

(')  Law  Uep.,  2  Ch..  C82. 
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upon  oath  the  discovery  in  their  suit  which  they  seek  to 
obtain,  and  that  for  that  purpose  they  are  entitled  to  have 
named  by  the  defendants  in  the  cross  suit  a  person  or  per- 
sons to  be  made  a  defendant  or  defendants.  The  mode  of 
proceeding  must  be  the  same  as  that  pointed  out  in  United 
States  of  America  v.  Wagner^  and  all  the  proceedings  in  the 
original  suit  must  be  stayed  until  the  name  or  names  have 
been  given. 

Solicitors:    Messrs.   Norton^   Rose^   Norton  &  Brewer; 
Messrs.  Freshflelds  &  Williams. 

See  12  EDg.  Rep.»  65;  see  also  Jiepub-    Cases,  189,  to  appear  in  18  or  14  Eng. 
lie  of  Liberia  y.  Roye^*  L.  R.,  1  Appeal    Rep. 


[Law  Reports,  20  Equity  Cases,  146.] 
M.R.,  April  80,  1875. 

*Leadeb  v.  Moody.  [145 

[1876    L.     50.] 

Leate  of  Theatre —  Underlease  of  StaJh —  Umt  of  Iheatre  for  other  than  Theatrical 
^  PurpoJ-DerogaHonfiom  Gra,U. 

The  lease  of  a  theatre  contained  a  covenant  on  the  part  of  the  lessee  not  to  convert 
the  theatre,  or  any  part  thereof,  to  any  other  use  than  for  acting  or  performing  of 
operas,  plays,  concerts,  balls,  masquerades,  assemblies,  and  such  toeatncal  and  other 
purposes  as  had  been  usually  given  therein.  The  lessee,  for  valuable  consideration, 
sub-demised  certain  boxes  and  pit  stalls,  together  with  free  and  uninterrupted  ad> 
mission  into,  and  egress  and  regress  to  and  from,  and  the  full  use  and  enjoyment  of 
such  boxes  and  stalls  during  all  such  nights  as  the  theatre  should  be  open  for  the 
reception  of  audience  or  company  to  any  public  performance  or  exhibition  of  any 
opera  or  any  entertainment  whatsoever  of  or  upon  the  stage,  except  balls  or  masquer- 
adefi,  to  the 'plaintiff  for  a  term  of  years,  reserving  full  right  of  access  to  the  boxes  and 
stalls  for  the  purposes  of  repair.  The  underlease  contained  a  covenant  for  quiet  en- 
joyment of  the  demised  premises :  but  no  covenant  on  the  part  of  the  grantor  of  the 
underlease  to  obser\'e  or  perform  the  covenants  of  the  original  lease.  Afterwards  the 
lessee  of  the  theatre  agreed  to  -let  it  for  a  term  of  three  months  for  the  purpose  of 
holdins:  religious  meetings.  In  order  that  the  theatre  might  be  converted  into  a 
convenient  place  for  holding  such  meetings,  the  divisions  between  the  boxes  were  re- 
moved, and  the  pit  (including  the  site  of  the  plaintiff's  stalls)  was  boarded  over ;  but 
these  alterations  were  not  permanent,  and  the  parties  disclaimed  any  intention  of 
using  the  theatre  for  religious  services  beyond  the  three  months : 

JuUi,  that  without  the  plaintiff's  consent  the  theatre  could  not  be  converted  to 
other  than  theatrical  purposes,  nor  could  the  original  lessee,  or  any  person  claiming 
under  him,  enter  on  the  plaintiff 's  boxes  or  stalls:  but  that,  under  the  circum- 
stances, the  proper  remedy  was  in  damages,  and  not  by  way  of  injunction. 

By  a  lease  dated  the  10th  of  July,  1845,  Her  Majesty's 
Theatre  in  the  Haymarket  was  demised  to  B.  Lumley  for  a 
term  of  years,  to  expire  on  the  29th  of  September,  1891,  sub- 
ject, however,  to  certain  prior  leases  of  boxes  in  the  theatre. 
The  lease  of  the  lOth  of  July,  1845,  contained  a  covenant  on 
13  Eng.  Rep.  SQ 
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the  part  of  the  lessee  not  to  convert  the  theatre,  or  any  part 
thereof,  to  any  other  use  than  for  acting  or  performing  of 
operas,  plays,  concerts,  balls,  masquerades,  assemblies,  and 
such  theatrical  and  other  public  diversions  or  entertainments 
146]  as  had  been  usually  given  therein,  *bnt  to  use  his 
utmost  endeavors  to  improve  the  same  for  that  use  and 
purpose. 

The  term  created  by  the  lease  of  the  10th  of  July,  1845, 
was  afterwards  assigned  to  and  became  vested  m  Earl 
Dudley. 

The  plaintiff  was  entitled  in  possession  to  certain  boxes 
and  pit  stalls  in  the  theatre.  As  to  one  of  these  boxes,  he 
claimed  to  be  entitled  under  or  by  virtue  of  a  lease  thereof 
prior  in  date  to  the  10th  of  July,  1845 ;  and  as  to  the  rest 
of  the  boxes  and  the  whole  of  the  pit  stalls,  he  was  entitled 
under  or  by  virtue  of  underleases  thereof  granted  b^  Lum- 
ley  or  Earl  Dudley.  These  underleases  were  granted  in  con- 
sideration of  the  payment  of  considerable  sums  of  money, 
amounting  in  the  whole  to  not  less  than  £10,000. 

The  underlease  of  twelve  of  the  stalls  was  dated  the  28th 
of  July,  1862,  and  was  made  between  Earl  Dudley  of  the 
one  part,  and  William  Watkins  of  the  other  part,  and  after 
recitals  showing  the  consideration  for  which  the  underlease 
was  granted,  it  was  witnessed  as  follows : 

'^Now  this  indenture  witnesseth  that  in  pursuance  of  the 
said  agreement,  and  for  the  considerations  aforesaid,  he,  the 
said  Earl,  doth  hereby  grant  and  demise  unto  the  said  Wil- 
liam Watkins,  his  executors,  administrators,  and  assigns, 
all  those  twelve  several  pit-stalls  in  the  theatre  known  by 
the  name  of  Her  Majesty's  Theatre,  situate  in  the  Hay- 
market,  in  the  parish  of  St.  James,  within  the  liberty  of 
Westminster,  and  marked  or  distinguished  by  the  num- 
bers 89,  90,  91,  92,  93,  94,  95,  96,  97,  98,  99,  and  100,  and 
being  in  the  fourth  row  of  pit  stalls  from  the  orchestra  in  the 
said  theatre,  together  with  free  and  uninterrupted  admission 
at  all  seasonable  times  into,  and  egress  and  regress  to  and 
from,  and  the  full  use  and  enjoyment  of  such  several  stalls 
by  tickets  of  admission  thereto  in  the  usual  manner  of  sub- 
scription tickets  during  all  such  nights  as  tlie  said  theatre 
shall  be  open  for  the  reception  of  audience  or  company  to 
any  public  performance  or  exhibition  of  any  opera  or  enter- 
tainment whatsoever  of  or  upon  tlie  stage  (except  balls  and 
masquerades),  and  all  pronts,  advantages,  and  appurte- 
nances to  the  said  stalls  respectively  belonging  or  appertain- 
ing from  the  performances  and  exhibitions  aforesaid,  except 
and  with  the  restriction  aforesaid,  and  except  nevertheless 
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and  reserved  unto  the  said  Earl,  his  executors,  administra- 
tors and  ^assigns,  and  all  persons  whom  he  or  they  [147 
shall  authorize,  full  power  and  authority  of  access  to,  from, 
and  upon  the  said  stalls  and  premises  hereby  demised  at  all 
times  (except  during  the  performances  of  any  such  opera  or 
other  entertainment  as  aforesaid),  for  the  purpose  of  paint- 
ing, repairing,  refitting,  ornamenting,  or  cleansing  the  same 
respectively,  and  the  parts  of  the  said  theatre  adjacent 
thereto  respectively ;  to  hold  the  said  stalls  and  premises  re- 
spectively expressed  to  be  hereby  demised  unto  the  said 
William  Watkins,  his  executors,  administrators,  and  as- 
signs, from  the  29th  day  of  September,  1862,  for  and  daring 
and  unto  the  full  end  and  term  of  twenty-nine  years  (want- 
ing fourteen  days),  from  thence  next  ensuing,  and  fully  to 
be  complete  and  ended,  yielding  and  paying  therefor  unto 
the  said  Earl,  his  executors,  administrators,  or  assigns,  the 
rent  of  a  peppercorn  on  the  29th  day  of  September  in  every 
year  of  the  said  term,  if  the  same  shall  be  lawfully  de- 
manded ;  and  the  said  Earl  for  himself,  his  heirs,  executors, 
and  administrators,  hereby  covenants  with  the  said  Wil- 
liam Watkins,  his  executors,  administrators,  and  assigns, 
that  the  said  William  Watkins  shall  and  may  henceforth 
during  the  said  term  of  twenty-nine  jrears  (wanting  fourteen 
days)  peaceably  hold,  use,  and  enjoy  the  said  stalls  and 
premises,  and  take  the  rents  and  profits  thereof,  and  every 
part  thereof  respectively,  for  his  and  their  own  benefit  with- 
out any  interruption  from  the  said  Earl,  his  executors  or 
administrators,  or  any  other  person  now  or  hereafter  right- 
fully claiming  any  estate  or  interest  in  the  premises  from  or 
under  him  or  the  said  Earl,  his  executors  or  administra- 
tors. And  the  said  William  Watkins  for  himself,  Ms 
heirs,  executors,  and  administrators  hereby  covenants  with 
the  said  Earl,  his  executors,  administrators,  and  assigns, 
that  he,  the  said  William  Watkins,  his  executors,  ad- 
ministrators, or  assigns,  will  not  at  any  time  hereafter 
make  any  alteration  in  or  about  any  of  the  said  stalls 
or  the  appurtenances  thereof,  or  remove  any  partition  or 
other  article  or  thing  in  or  adjoining  to  or  constituting  part 
of  the  said  stalls  and  premises  respectively,  and  will  not 
alter  or  change  the  furniture  and  fittings  of  any  of  the  said 
stalls,  or  make  any  addition  to  the  furniture  and  fittings  of 
the  same  respectively,  so  as  to  interfere  with  or  impair  the 
general  uniformity  of  the  other  pit  stalls  of  the  said  theatre, 
and  will  not  do  or  suffer  any  act  or  *thing  which  may  [148 
be  to  the  nuisance  and  injury  of  the  said  theatre  or  any 
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audience  therein,  or  may  hinder  or  obstruct  the  due  per- 
formance or  exhibition  oi  any  opera  or  entertainment,  or  the 
enjoyment  thereof  by  the  rest  of  the  audience,  but  will  use 
the  said  stalls  respectively  for  the  purpose  only  of  viewing 
and  hearing  therefrom  the  operas  and  other  entertainments 
(not  being  balls  or  masquerades),  and  at  no  other  time  than 
during  the  performance  or  exhibition  of  some  opera  or  en- 
tertainment (not  being  a  ball  or  masquerade^,  and  that  the 
said  William  Watkins,  his  executors,  administrators,  or  as- 
signs, and  all  jjersons  using  the  said  stalls,  or  either  of  them, 
shall  and  will  in  a11  respects  conform  to  the  regulations  for 
the  time  being  of  the  said  theatre.  And  further,  that  the 
said  William  Watkins,  his  executors,  administi-ators,  and 
assigns,  will  permit  the  said  Earl,  his  executors,  adminis- 
trators, and  assigns,  and  all  persons  whom  he  or  they  shall 
authorize,  to  have  free  access  to,  from,  and  upon  the  said 
stalls  and  premises  respectively  hereby  demised  (excepting 
during  the  time  of  performance  of  any  such  opera  or  other 
entertainment  as  aforesaid),  for  the  purpose  of  painting,  re- 
pairing, refitting,  ornamenting,  or  cleansing;  the  same." 

The  other  underleases  were,  with  some  immaterial  varia- 
tions, in  the  like  form. 

Certain  of  the  pit  stalls  had  been  mortgaged  by  the  plain- 
tiff to  Margaret  Bell  HoUier. 

The  theatre  was  burnt  down  in  1867.  It  was  subsequently 
rebuilt,  but  had  never  been  reopened  as  a  theatre.  Boxes 
and  stalls  had,  however,  been  allotted  to  the  plaintiff  by  the 
Earl  of  Dudley  in  substitution  for  those  in  tne  old  theatre. 

In  March,  1875,  Earl  Dudley,  in  consideration  of  a  pay- 
ment of  about  £1,200,  agreed  with  Messrs.  Thomas  Stone 
and  Robert  Paton  to  let  the  theatre  (subject  to  all  existing 
underleases  or  interests  therein)  to  them  for  a  term  of  three 
months  from  the  20th  of  March,  1875,  and  the  lessees  there- 
upon agreed  that  the  theatre  should  be  used  only  for  the 
purpose  of  the  lectures,  preachings,  or  religious  meetings  of, 
or  presided  over,  or  conducted  or  appointed  by,  Messrs.  D. 
L.  Moody  and  I.  D.  Sankey ;  and  not  for  any  opera,  theatri- 
cal performance,  or  other  entertainment  of  any  kind ;  and 
the  lessees  also  covenanted  to  keep  Earl  Dudley  indemnified 
149]  ^against  the  consequences  of  the  demise,  or  any  act  or 
thing  done  or  suffered  to  be  done  by  the  lessees  contrary  to 
any  of  the  covenants  or  provisions  contained  in  the  lease  of 
the  10th  of  July,  1845. 

The  consent  of  the  persons  entitled  to  the  theatre  in  re- 
version expectant  on  the  determination  of  the  term  created 
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bv  the  lease  of  the  10th  of  July,  1845,  to  the  underlease  to 
Messrs.  Stone  and  Pa  ton,  was  duly  obtained  by  them. 

In  order  to  convert  the  theatre  into  a  place  convenient  for 
holding  of  services  by  Messrs.  Moodjr  and  Sankey,  the 
divisions  (consisting  of  boards  sliding  in  grooves)  between 
all  the  boxes  were  removed ;  and  the  entire  pit  of  the  theatre 
(including  the  site  of  the  pit-stalls  allotted  to  the  plaintiff) 
was  boarded  over,  so  as  to  make  a  new  floor  at  tlie  same 
level  as  the  front  of  the  stage.  This  boarding  was  of  a 
temporary  nature,  and  could  easily  be  removed  in  a  few 
davs. 

On  the  31st  of  March,  the  plaintiff,  whose  consent  to  the 
underlease  to  Messrs.  Stone  and  Paton  had  not  been  ob- 
tained, filed  the  bill  in  this  suit.  The  bill  was  subsequently 
amended,  and  as  amended  was  against  Messrs.  Moody, 
Sankey,  Stone  and  Paton,  Earl  Dudley  and  Margaret  Bell 
HoUier,  as  defendants,  and  prayed  for  injunctions  to  the 
following  effect :  first,  to  restrain  Earl  Dudley  from  making 
any  demise  of  the  theatre  to  the  defendants  Moody,  Sankey, 
Stone  and  Paton,  or  any  of  them,  for  the  purpose  of  such 
theatre  being  used  as  a  place  for  preaching  or  religious 
lecturing,  or  for  singing  in  connection  therewith  ;  secondly, 
to  restrain  the  defendants  Moody,  Sankey,  Stone  and  Paton, 
and  their  workmen  and  agents,  .from  boarding  over  or  cov- 
ering the  sites  of  the  stalls  belonging  to  the  plaintiff,  and 
from  removing  the  divisions  which  separated  tne  plaintiff's 
boxes  from  the  other  parts  of  the  theatre,  and  from  going 
upon  the  plaintiff's  boxes  and  stalls,  or  the  sites  thereof, 
and  to  restrain  Earl  Dudley  from  permitting  the  defendants 
Moody,  Sankey,  Stone  and  Paton,  and  their  workmen  and 
agents,  from  having  access  to  the  theatre  for  the  purpose  of 
doing  any  such  act  as  aforesaid ;  thirdly,  to  restrain  the 
defendants  Moody,  Sankey,  Stone  arid  Paton  from  allowing 
the  boarding  erected  by  them  to  continue  so  as  to  cover  up 
the  plaintiff's  stalls,  and  from  allowing  the  divisions  which 
separated  the  plaintiff's  boxes  *from  other  parts  of  [150 
the  theatre  to  remain  removed ;  fourthly,  to  restrain  the 
defendant  Moody  from  preaching  or  delivering  religious 
lectures  in  the  theatre,  and  the  defendant  Sankey  from  as- 
sisting him ;  fifthly,  to  restrain  the  defendants  Moody, 
Sankey,  Stone  and  Paton,  from  inviting  persons  by  adver- 
tisements and  otherwise  to  come  upon  the  plaintiffs  boxes 
and  stalls  or  the  sites  thereof ;  ana,  sixthly,  to  restrain  the 
defendant  Earl  Dudley  from  converting  or  allowing  other 
persons  to  convert  the  theatre  to  any  other  uses  than  those 
specified  in  the  lease  of  the  10th  of  July,  1845. 
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A  motion  for  an  injunction  according  to  the  prayer  of  the 
bill  was  made,  and  by  consent  was  turned  into  motion  for 
decree,  and  the  cause  now  came  on,  to  be  heard  aiccordinglv. 

It  appeared  from  the  evidence  that  the  divisions  of  the 
plaintiffs  boxes  had  been  restored  subsequently  to  the  in- 
stitution of  the  suit,  but  that  the  boarding  still  remained 
over  the  pit.  The  defendants  disclaimed  any  intention  of 
continuing  services  in  the  theatre  after  the  expiration  of 
three  months. 

Mr.  Chitty^  Q.C.,  and  Mr.  Caldecott^  for  the  plaintiff: 
.First,  the  acts  of  the  defendants  amount  to  a  continuing 
trespass  as  regards  all  the  plaintiff's  boxes  and  stalls,  and 
to  a  disturbance  of  the  plaintiffs  right  of  egress  and  regress 
to  and  from  the  pit-stalls,  and  the  court  will  interfere  to 
restrain  such  acts :    Ooodson  v.  Richardson  {'). 

[The  Master  of  the  Rolls  :  It  is  extremely  diflScult  to 
say  what  is  the  precise  legal  effect  of  the  underlease  of  the 
28th  of  July,  1862.] 

We  say  that  it  operates  as  a  demise  to  us  of  the  stalls  for 
all  purposes,  and  a  regrant  by  us  to  Lord  Dudley  for  balls 
and  masquerades.  But,  whatever  may  be  the  true  legal 
effect  of  the  underlease,  the  plaintiff  is  in  possession  under 
it ;  he  has  an  eg^uitable  title  only,  the  legal  interest  being 
outstanding  in  his  mortgagee,  and  under  these  circumstances 
he  is  clearly  entitled  to  maintain  a  suit  to  restrain  a  trespass 
and  disturbance  of  his  easement  as  regards  these  stalls.  As 
151]  regards  the  boxes,  he  is  legal  *owner,  no  doubt,  but 
he  is  also  in  possession,  and  therefore  he  may  maintain  a 
suit  to  restram  a  continuing  trespass,  accompanied  by  a 
claim  of  title. 

Secondly,  the  acts  complained  of  are  directly  in  breach  of 
the  covenant  for  quiet  enjoyment,  and  ought  therefore  to  be 
restrained :  Tipping  v.  Eckersley  (') ;  Whatman  v.  Oibson  (*); 
Western  v.  Macdermott  (*). 

[The  Master  of  the  Rolls  :  The  covenant  does  not,  even 
in  terms,  go  beyond  the  demise ;  consequently,  according 
to  the  decision  in  Leech  v.  Schweder  (*),  unless  you  can  show 
that  the  right  you  claim  falls  within  the  terms  of  the  de- 
mise, you  cannot  succeed  on  the  covenant.] 

Thirdly,  the  acts  complained  of  are  distinctly  in  deroga- 
tion from  the  grants  contained  in  the  underleases.  The 
plaintiff  has  obtained  demises  of  boxes  and  stalls  in  a  thea- 
tre ;  he  has  expended  large  sums  in  obtaining  those  demises, 

Q)  Law  Rep.,  9  Ch.,  221.  (*)  Law  Rep,  2  Ch.,  72. 

C)  K.  &  J.,  264.  (»)  Ibid.,  9  Ch.,  463. 

(2)  9  Sim.,  196. 
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and  it  is  not  competent  for  the  lessor,  after  he  has  obtained 
the  benefit  of  these  sums,  to  convert  the  building  into  some- 
♦  thing  totally  different  from  a  theatre.  On  the  contrary,  the 
lessor  is  bound  to  keep  the  building  in  such  a  condition 
that  it  may  at  any  moment  be  used  as  a  theatre. 

The  Master  of  the  Rolls  :  In  case  I  shall  be  of  opinion 
that,  under  the  circumstances,  an  injunction  ought  not  to 
be  granted,  does  the  plaintiff  claim  substantial  damages  ? 

Mr.  Chitty :  The  plaintiff's  only  object  is  to  try  the  ques- 
tion of  rijjht,  and  if  that  is  determined  he  will  be  content 
with  nommal  damages. 

The  Master  of  the  Rolls  :  In  that  case,  if  the  defend- 
ants state  that  they  do  not  intend  to  continue  to  use  the  the- 
atre beyond  the  three  months,  I  will  make  a  decree  for  nom- 
inal damages  and  costs,  but  will  not  grant  an  .injunction. 

Mr.  Fry,  Q.C.,  and  Mr.  Locock  Webb^  for  the  defendants 
Moody  and  Sankey,  Stone  and  Paton,  expressed  their  wil- 
lingness to  submit  to  the  decree. 

*Mr.  Devanport^  for  Earl  Dudlejj^.  j;i52 

Sir  G.  Jessel  M.  R.  :  In  my  opinion  the  plaintiff  is  en- 
tirely right,  though,  for  the  reasons  I  am  about  to  give,  I  am 
not  going  to  grant  an  injunction. 

As  I  understand  it,  the  meaning  and  effect  of  the  instru- 
ment about  which  there  has  been  so  much  discussion,  is 
this :  Earl  Dudley  represents  that  he  has  a  lease  of  a  theatre 
containing  covenants  that  it  shall  not  be  used  for  any  other 
purpose  except  as  a  theatre,  with  the  exception  of  balls  and 
masquerades.  Having  a  lease  of  a  theatre,  he  takes  money 
from  the  plaintiff  or  his  predecessors  in  title  for  leases  or 
sub-demises  of  boxes  and  stalls ;  and  though  I  am  free,  to 
confess  I  think  if  ^some  of  these  questions  which  have  now 
been  raised  had  tfeen  present  to  the  draftsman's  mind,  the 
instrument  might  have  been  more  carefully  and  accurately 
framed,  I  have  no  doubt  that  in  substance  it  is  a  lease  of  the 
boxes  and  stalls  for  all  theatrical  purposes,  if  I  may  say  so ; 
and,  in  addition,  it  is  a  legal  demise  of  the  boxes  and  stalls 
themselves. 

Now,  what  is  the  meaning  of  such  a  demise  ?  It  surely 
never  could  be  contended  that  the  man  who  had  taken  money 
for  boxes  and  stalls  in  a  theatre,  could  the  day  after  destroy 
the  theatre,  and  turn  it,  for  example,  into  a  stable,  if  he  got  a 
license  from  his  superior  landlord.  It  seems  to  me  that 
would  be  altogether  extravagant.  When  the  lessor  cove- 
nants for  quiet  enjoyment  of  the  thing  demised  as  against 
his  own  acts,  he  must  mean  that  he  will  keep  it  as  a  theatre, 
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ready  to  be  used  at  all  times  for  theatrical  purposes,  and  so 
as  to  enable  the  person  wko  has  taken  the  sub-demise  from 
him  to  have  the  benefit  of  that  sub-demise  by  using  the  boxes  ^ 
and  stalls  during  theatrical  performances.  Therefore,  I  am 
of  opinion  that  any  permanent  alteration  of  the  theatre  so 
as  to  convert  it  to  purposes  which  are  not  theatrical,  and 
do  not  allow  of  its  being  used  as  a  theatre,  is  a  breach  of  a 
covenant  on  the  part  of  the  lessor  which  I  find  clearly  im- 
plied throughout  the  indenture  of  demise. 

Again,  has  the  lessor  a  right  to  enter  upon  the  boxes  and 
stalls  for  any  purposes  except  repair,  and  except  (which  is  I 
153]  think  *inipiied)  to  let  them  to  persons  desirous  of 
seeing  balls  and  masquerades  ?  Although  I  do  not  find  the 
words,  I  think  the  meaning  is,  that  in  the  excepted  case  the 
lessor  has  a  ri^ht  to  let  the  boxes  and  stalls  to  persons 
desirous  of  viewing  or  taking  part  in  masquerades  and  balls  ; 
but  subject  to  that  implied  reservation,  and  subject  to  the 
express  reservation  for  the  purpose  of  repair,  I  think  he  has 
no  right  to  enter  upon  the  boxes  and  stalls  at  all,  and  that 
his  doing  so  without  the  leave  or  permission  or  license,  as  it 
might  be  called,  of  the  owner  of  the  boxes  and  stalls  under 
the  sub-demise  is  a  trespass,  utterly  unwarrantable  in  law. 
Whatever  may  have  been  the  opinion  of  the  advisers  of  the 
Earl  upon  that  point,  I  myself  do  not  entertain  any  doubt 
whatever  upon  it.  Consequently  on  both  these  points,  and 
they  are  the  two  points  which  have  been  presented  to  me,  I 
think  the  plaintiff  is  in  the  right. 

Then,  tninking  so,  why  do  I  not  grant  an  injunction  ? 
First  of  all,  as  regards  the  theatre,  the  alterations  are  not  of 
a  permanent  character.  Now  the  question  of  permanence 
does  not  dei)end  only  on  the  nature  of  the  alterations,  but 
on  the  intention  with  which  they  are  made.  For  example, 
you  may  have  to  consider  such  a  case  as  a  locking  of  a  gate, 
which  may  be  temporary  if  you  intend  to  lock  it  for  an  nour 
or  for  five  minutes,  or  it  may  be  a  permanent  .locking,  as  it 
was  in  one  of  the  decided  cases,  with  a  view  to  stop  the  exer- 
cise of  a  right  of  way  forever.  There  the  locking  of  the  gate 
was  held  by  all  the  judges  to  be  a  permanent  obstacle,  that 
being  the  true  intention.  On  the  otnerhand,  you  may  have 
the  erection  of  a  timber  scaffolding,  a  work  of  considerable 
expense,  taking  a  considerable  time  to  erect  and  a  consider- 
able time  to  remove ;  but  if  it  were  shown  that  it  was  not  in- 
tended as  a  permanent  construction,  but  was  merely  for  the 
purpose  of  a  scaffolding  with  a  view  to  the  erection  of  some- 
tliing  else  which  would  not  be  an  obstruction,  and  was  in- 
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tended  to  be  taken  away  as  soon  as  that  was  completed, 
there  it  would  be  an  erection  not  of  a  permanent  character, 
that  being  the  intention.  Now  it  is  proved,  or  admitted, 
before  me  that  there  is  no  intention  of  keeping  this  theatre 
permanently  transformed  into  a*  meeting-house  or  a  place 
for  religious  services  ;  that  it  is  a  mere  tempora^  arrange- 
ment, although  made  for  a  considerable  time — *tliree  [154: 
months ;  that  the  persons  who  have  taken  it  have  no  inten- 
tion of  renewing  the  arrangement,  and  the  person  who  has 
granted  the  lease  has  also  no  intention  of  renewing  it.  It 
ajjpears,  also,  that  the  alterations  have  been  carefully  made 
with  a  view  to  their  removal,  and  that  in  no  case  has  any 
permanent  injury  been  done  to  the  theatre  ;  that  they  have  . 
avoided  putting  nails  or  fastenings  into  the  floor  of  the  stage 
or  the  floor  of  the  theatre,  and,  in  fact,  have  avoided  doing 
anything  except  putting  more  or  less  wood,  which  may  iS 
more  or  less  awkward  to  remove,  upon  these  floors.  So  that 
in  reality  these  are  temporary  structural  alterations  as  dis- 
tinguished from  permanent  structural  alterations,  and  I  as- 
sume on  the  evidence,  and  from  the  circumstances  of  the 
case,  that*  they  are  intended  to  be  removed,  as  they  can  be 
readily  removed,  at  the  termination  of  this  three  months' 
lease.  Looking  at  those  facts,  and  considering  that  the 
lease  began  on  the  20th  of  March,  and  would  expire  in  three 
months  irom  that  time,  and  that  to-day  we  are  at  the  30th  of 
April,  and  considering  that  by  granting  an  injunction  I 
should  be  inflicting  a  great  injury  on  the  defendants,  and 
should  be  giving  no  benefit  to  the  plaintiff,  because  it  ap- 
pears from  the  evidence,  which  is  not  contradicted,  that 
there  is  no  reasonable  prospect  of  letting  the  theatre  for 
operatic  purposes  during  the  six  weeks  which  have  now  to 
elapse,  and  considering  also  the  power  which  has  been  given 
me  by  the  act  commonly  called  Liord  Carins'  Act  of  substi- 
tuting damages  for  injunction  in  a  case  where  it  appears  to 
the  court  that  all  the  circumstances  of  the  case  justify  such 
a  course,  and  without  laying  down,  as  I  have  on  other  oc- 
casions abstained  from  laying  down,  any  general  rule  which 
would  fetter  the  exercise  oi  the  discretion  of  the  court,  I 
think,  looking  at  all  these  circumstances,  and  considering, 
moreover,  that  the  obiect  of  the  plaintiif  is  merely  to  estab- 
lish his  rights  (as  he  has  shown  oy  directing  his  counsel  to 
ask  for  only  nominal  damages  in  case  I  wish  to  give  him 
damages  instead  of  an  injunction),  I  think  that  I  shall  be 
best  performing  my  duty,  having  regard  to  these  statutory 
provisions,  in  awarding  damages  which,  at  the  plaintiffs 
13  Eng.  Rep.  87 
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own  suggestion,  will  be  nominal  only,  and  with  that  decla- 
ration of  my  opinion  giving  him  the  costs  of  the  suit. 

Solicitors:   Mr.  J.  Aldridge;  Messrs.  Dames y  Campbell 
&  Co, 


See  12  Eng.  Rep.,  417  note. 

A  grantee,  a  ie^iuee,  or  his  underten- 
ant will  be  restrained  from  using  the 
premises  demised  contrary  to  his  cov- 
enant or  lease :  Gillian  v.  Norton,  33 
How.  Prac.,  373  ;  Ambler  v.  SHnnsr,  7 
Rob.,  561 ;  Bodge  v.  Larribert,  2  Bosw., 
570;  Steward  v.  Winters,  4  Sandf. 
Chy..  587  ;  MitcJiell  v.  Stetmrd,  L.  R.,  1 
Eq.,  541 ;  Dorr  v.  Harrihan,  101  Mass., 
531  ;  French  v,  Macali,  1  Connor  & 
Lawson,  459 ;  Arnold  v.  White,  5 
Grant's  (U.  C.)Chy.,  371 ;  see  a  numer- 
ous collection  of  cases,  Oass's  Appeal, 
73Penn.  St.  Rep.,  46. 

It  is  no  defence  that  the  use  to  which 
the  premises  are  put,  contrary  to  cov- 
enant, is  not  a  public  or  private 
nuisance  ;  nor  that  such  prohibited  use 
-will  not  deteriorate  the  premises  in 
value  :  nor  that  the  lessees  have  ex- 
pencked  large  sums  with  a  view  to  such 
prohibited  use,  which  they  wiU  lose  if 
not  permitted  to  violate  their  covenant : 
Dodge  v.  Lambert,  2  Bosw.,  570. 

Where  two  congregations  built  a 
church  jointly  under  an  agreement  that 
it  should  be  held  for  ''Divine  service 
only''  one  was  restrained  from  using  it 
Jfor  Sunday  school  purposes :  Oohs's 
Appeal,  73  Penn.  St.  Rep.,  39. 

A  mere  recital  in  a  lease  of  the  pur- 
poses for  which  the  premises  are  let 
has  been* held  to  constitute  a  covenant : 
OiUianv.  Norton,  33  How..  373. 

Conceding  one  who  agreed  not  to 
underlet  may  take  boarders,  such 
boarders  may  be  restrained  from  car- 
rying on  any  business,  such  as  dentistry, 
in  the  house :  Ireland  v.  NicJvols,  37 
How.  Pr.,  222. 

A  lease  of  land  for  agricultural  pur- 
poses does  not  give  the  tenant  a  right 
to  loork  a  qxiarry  on  the  land :  Fre-er  v. 
Stotenton,  34  How.  Prac..  440,  S.  C,  2 
Abb.  Court  App.  Dec,  189,  reversing 
36  Barb.,  641  ;  Lougfdin  v.  KeUy,  22 
Cal.,  211 ;  Drewry  on  Inj.,  183  marg. 
p.;  Id.,  supplement,  52  marg.  p.;  Kerr 
on  Inj.,  (Ist  Am.  ed.),  245-7. 

Though  a  general  lease  of  land,  with- 
out restrictions  as  to  the  purpose,  will 
authorize  the  working  of  open  mines ; 


such  a  lease  however  will  not  authorize 
the  opening  of  a  new  mine  :  Saundert^ 
Case,  5  Coke,  12  a  ;  Clegg  v.  Rowland, 
L.  R.,  2  Eq!,  160  ;  Clavertng  v.  Clater- 
ing,  2  MacNaghten's  Select  Cases,  222 
marg.  p. ;  Whitfield  v.  BeiLSt,  2  Peere 
Williams*  Rep.,  242  ;  Vinerv.  Vanghan, 
2  Beav.,  466,  469  ;  Marvin  v.  BrewHer, 
etc.,  55  N.  Y.,  538  ;  Bmkee  v.  GiUU,  57 
N.  Y.,  464  ;  Ferrandy.  Wetson,  4 Hare, 
344,  388  ;  Boss  v.  Fox,  13  Grant's  (U. 
C.)  Chy.,  683;  Conlin  v.  Elm^r,  16 
Grant,  541 ;  Ganter  v.  Atkinson,  35 
Wise,  48  ;  Granby,  etc.,  v.  TarUy,  61 
Missouri,  375  ;  Wood  on  Nuisances,  g§ 
194-200  ;  High  on  Inj.,  §§  468-472. 

Where  the  lease  provided  that  the 
tenant  should  make  no  alterations  in 
the  premises  without  the  landlord's 
consent  in  writing :  Held,  where  it 
was  not  alleged  hi  the  complaint  that 
the  alterations  were  an  injury  to  the 
demised  premises,  the  court  would  not 
entertain  jurisdiction  of  an  action 
merely  for  the  purpose  of  compelling 
the  lessee  to  restore  the  premises  as 
exactly  as  possible  to  the  condition 
they  were  in  when  hired,  especially 
when  it  appears  that  doing  so  would 
be  a  great  injury  to  the  lessees  and  no 
beneht  to  the  lessor.     It  will,  by  in- 

i' unction,  inhibit  further  alterations. 
$ut  it  will  not  attempt  to  compel  a 
party  to  do  a  thing,  substantially  im- 
practicable, ajid  which,  if  done,  as 
nearly  as  is  practicable  in  the  nature  of 
things,  would  not  only  be  a  great  in- 
jury to  the  party  sought  to  be  coerced, 
but  would  be  of  no  practical  utility  to 
the  plaintifE :  Engle  v.  Thorn,  3  Duer, 
15  ;  Webb  v.  Direct, ,  etc.,  9  Eng.  L. 
and  Eq.  R.,  249,  S.  C,  1  DeGex,  Mac- 
Naghten  &  Gordon,  521,  and  cases  cited, 
Mr.  Perkins's  note  to  Little,  Brown  & 
Co.'s  ed. ;  Kimberly  v.  Jennings,  6  Si- 
mons, 340. 

It  is,  however,  difficult  to  see  why  a 
party  should  not  be  restrained  from 
doing  what  he  has  expressly  cove- 
nanted not  to  do,  irrespective  of  the 
amount  of  damages  :  Perkins  v.  Cod- 
dington.  4  Robertson,  651  ;  Agate  v. 
Lowenstein,  57  N.  Y.,  604  ;   LuvUey  v. 
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Wagner ^  1  DeQex-,  MacNaghten  &  Gor- 
don, 604,  and  Mr.  Perkins's  note  to 
Am.  ed. 

A  clause  in  a  lease  that  ''all  the  tim- 
ber in  the  south-east  comer  of  about 
5  acres,  suitable  and  proper  for  fuel,  to 
be  left  and  not  cleared,"  is  not  an  ex- 
ception but  an  ogrMment  not  to  cut  the 
timber  referred  to.  If  the  lessee  cut 
such  timber,  he  is  liable  to  an  action  of 
waste,  to  an  action  on  the  contract,  in 
trover  for  the  wood  s^ered  from  the 
freehold,  or  in  trespass  for  carrying 
away  and  converting  the  wood  after 
the  trees  have  been  cut :  ScTiermerliorn 
V.  BueU^  4  Denio,  422  ;  Van  Dusen  v. 
Young,  29  N.  Y.,  9,  30;  Webster  v. 
Noseer,  33  How.  Prac.,  136,  3  Abb., 
N.  S. ,  39  ;  Maroney  v.  Ferguson,  Irish 
Law  Rep.,  8  Com.  Law,  561 ;  Agate  v. 
Lowenstein,  57  N.  Y.,  604. 

A  lease  contained  a  covenant  by  the 
lessee  not  to  build  on  the  demised 
premises,  without  the  consent  of  the 
lessor,  any  dwelling-hou^,  edifice, 
cabin,  farm  or  other  buUdihg,  which 
should  in  the  whole  or  in  part  be  occu- 
pied as  a  dwelling-liouse,  with  a  clause 
of  re-entry  on  breach.  At  the  date  of 
the  lease  there  was  a  dwelling-house  on 
the  premises,  to  which  the  lessee,  dur- 
ing the  continuance  of  the  demise,  and 
without  the  lessor's  consent  added  a 
building  containing  several  apartments, 
communicating  with  the  original  dwell- 
ing-house, and  used  together  with  it 
by  the  occupier  as  one  entire  dwelling- 
house  :  Held,  that  the  erection  of  the 
additional  structure,  without  consent, 
was  a  breach  of  the  covenant  and  occa- 
sioned a  forfeiture  of  the  lease :  Dom- 
inlle  V.  Golmlle,  Irish  Law  Rep.,  7  Com. 
Law,  68. 

A  company  was  incorporated  to  con- 
struct a  bridge  across  the  Niagara  river, 
which  bridge  was  to  be,  * '  as  well  for 
the  passage  of  persons  on  foot  and  in 
carriages,  and  otherwise,  as  for  the 
passage  of  railway  trains.;"  the  com- 
pany completed  such  bridge  so  far  as 
to  permit  of  the  running  of  railway 
trains  across  it.  The  time  limited  for 
the  completion  of  the  structure  for  the 
passage  of  ordinary  carriages,  had  not 


elapsed,  when  the  bridge  company 
leased  such  bridge  to  a  railway  com- 
pany, who  were  daily  running  trains 
across  it ;  but  no  commencement  was 
made  with  that  portion  of  the  bridge 
intended  for  the  purposes  of  ordinary 
traffic,  etc.  An  information  was  filed 
seeking  to  restrain  the  lessees  from 
using  the  structure  for  railway  traffic, 
until  it  was  put  in  a  condition  to  be 
used  for  ordinary  passenger  traffic,  but 
a  demurrer  thereto  for  want  of  equity 
was  allowed.  The  court  doubted 
even  if  the  time  allowed  for  the  com- 
pletion of  the  bridge  for  ordinary 
traffic  had  elapsed,  whether  the  court 
would  have  interfered  by  injunction, 
the  work  which  had  been  done  having 
been  done  by  authority  of  law,  and  the 
relief  prayed  being  such  as  would,  in 
the  event  of  the  o^er  of  the  court  be- 
ing disobeyed,  have  necessitated  the 
destruction  of  that  portion  of  the  works 
already  completed  :  Attorney- General 
V.  International  Bridge  Co.^  22  Grant's 
(U.C.)Chy.,298. 

See  also  Attorney-General  v.  The  Ni- 
agara Falls  Bridge  Co.,  20  Grant's  (U. 
C.)  Chy.,  341,  Id.,  490  ;  S<mth,  etc.,  v. 
WUde,  5  De  Gex,  MacNaghten  &  Gor- 
don, 880. 

If  however  the  company  had  been' 
building  the  bridge  in  a  manner  differ- 
ent from  that  authorized  by  the  charter, 
it  would  have  been  restrained  from  so 
doing.  It  would  not  be  allowed  to  ob- 
tain a  charter  for  a  bridge  of  a  particu- 
lar height,  pattern,  etc.,  and  to  build 
one  of  another.  Nor  would  it  be  any 
answer  to  say  that  the  bridge  could  not 
be  built  in  the  manneV  provided  by  the 
statute:  Attorney-Gen,  v.  Mid-Kenty 
etc.,  L.  Rep.,  3  Chy.,  100;  Raphael  v. 
Thames  Valley,  etc.,  L.  R.,  2  Chy.,  147  ; 
Attorney-General  v.  Tewksbury,  etc.,  4 
GifEard,  333,  affirmed  1  De  Gex,  Jones 
&  Smith,  423. 

The  remedy  however  for  not  doing 
all  which  the  charter  required  was  by 
mandamus  and  not  by  suit  in  equity : 
Attorney-General  v.  Birmingham,  etc., 
4  De  Gex  &  Smale,  490,  affirmed  8 
MacNaghten  &  Gordon,  453. 
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155]  *Taylob  v.  Taylor. 

[1871    T.     101.] 

JfUe9ia4y—Advancement9  by  Portion — StattOe  of  DiriribuiionM  (22  ^  23  Car.  2,  e.  10), 
t.  6— Share  of  IntataU*$  Estate^— Ddtt  due  to  Adminittraior — SeUoff, 

An  "  advancemeDt  by  portion "  within  the  meaning^  of  sect.  6  of  the  Statute  of 
Distributions  b  a  sum  given  by  a  parent  to  establish  a  child  in  life  or  to  make  a  pro- 
yision  for  the  child. 

Sums  given  for  the  following  purposes:  (I)  payment  of  the  admission  fee  to  one 
of  the  Inns  of  Court  in  the  case  of  a  child  intended  for  the  bar ;  (2)  the  price  of  % 
commission  and  outfit  of  a  child  entering  the  army;  (3)  the  price  of  plant  and 
machinery  and  other  payments  for  the  purpose  of  starting  a  child  in  business : 

Hdd,  **  advancements  by  portion." 

Sums  given  for  the  following  purposes:  (I)  payment  of  a  fee  to  a  special  pleader 
in  the  case  of  a  child  intended  for  the  bar ;  (2)  price  of  outfit  and  passage  money 
of  an  officer  in  the  army  and  his  wife  on  going  out  to  India  with  his  regiment ; 
(8)  payment  of  debts  incurred  by  an  officer  in  the  army ;  (4)  aasisting  a  clergyman 
in  paying  his  housekeeping  and  other  expenses: 

Bdd,  not  "  advancements  by  portion." 

A  debt  due  to  the  administrator  of  an  intestate  in  his  own  right  from  one  of  the 
next  of  kin  may  be  set  off  in  a  suit  by  the  next  of  kin  for  administration  of  the 
estate  against  a  sum  due  from  the  administrator  in  respect  of  the  next  of  kin's  share 
of  the  intestate's  estate. 

tToHN  Taylor,  wlio  died  in  May,  1856,  a  widower  and  in- 
testate, was  at  the  time  of  his  death  entitled  to  considerable 
real  and  personal  estate.  He  left  two  sons,  the  plaintiff  and 
defendant,  and  no  other  children  him  surviving.  Letters  of 
administration  of  the  intestate's  estate  were  in  Jnne,  1856, 
granted  to  the  defendant,  the  elder  of  the  two  sons.  In 
April,  1860,  the  defendant  submitted  an  account  of  the  estate 
to  the  plaintiff,  showing  that  a  suin  of  £8,436  7*.  8Jtf.  was 
due  to  the  plaintiff,  and  the  defendant  paid  this  sum  to  the 
plaintiff  accordingly. 

In  1871  the  plaintiff  filed  the  bill  in  this  suit  for  an  account 
of  the  intestate's  estate,  alleging  that  he  had  recently  dis- 
covered serious  errors  in  the  account  which  had  been  ren- 
dered by  the  defendant.  The  defendant,  by  his  answer, 
admitted  one  error  of  considerable  amount,  but  claimed  a 
set-off  in  respect  of  certain  sums  which  he  had  advanced  to 
156]  the  plaintiff  subsequently  to  *April,  1860.  By  the 
decree  which  was  made  in  April,  1873,  the  usual  accounts 
and  inquiries  were  directed,  and  a  special  direction  was 
given  as  to  charging  tlie  defendant  with  certain  items  in  the 
account  of  the  testator's  personal  estate  come  to  his  hands; 
and  it  was  also  directed  that  the  amount  due  to  the  plaintiff 
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in  respect  of  the  matters  aforesaid  should  be  certified,  but 
nothing  was  said  as  to  the  set-off. 

The  cause  now  came  on  to  be  heard  upon  two  summonses 
to  vary  the  Chief  Clerk's  certificate,  and  upon  further  con- 
sideration. 

The  question  raised  upon  the  summonses  was  whether 
certain  sums  paid  by  the  intestate  in  his  lifetime  to  or  on 
behalf  of  the  plaintin  and  the  defendant  respectively  were 
advancements  within  the  meaning  of  the  Statute  of  distri- 
butions (22  &  23  Car.  2,  ch.  10),  s.  5. 

It  appeared  that  the  plaintiff  had  been  entered  at  the  Mid- 
dle Temple,  and  had  begun  to  read  in  the  chambers  of  a 
special  pleader  with  the  view  of  being  called  to  the  bar ;  the 
fees  payable  to  the  Middle  Temple  and  to  the  pleader  were 
paid  by  the  intestate.  The  plaintiff  afterwards  abandoned 
the  profession  of  the  law,  and  in  1843  entered  the  army;  and 
the  intestate  paid  the  price  of  his  commission  and  his  outfit. 
In  1848  the  plaintiff  went  to  India  with  his  regiment,  and 
was  accompanied  by  his  wife ;  and  the  intestate  paid  the 
outfit  and  part  of  the  passage  monejr  of  the  plaintiff  and 
his  wife.  W  hile  in  India  the  plaintiff  became  mdebted  to  a 
considerable  amount,  and  was  pressed  by  his  creditors  for 
payment  One  of  the  plaintiff's  fellow  officers,  at  the  plain- 
tiffs request,  wrote  to  the  intestate,  stating  the  position  of 
affairs,  and  representing  that  it  was   necessary  that  the 

Elaintiff  s  debts  should  be  paid  in  order  that  he  might  keep 
is  position  in  the  army ;  and  the  intestate  thereupon  paid 
the  plaintiff's  debts  to  the  amount  of  about  £650.  In  1864 
the  plaintiff  sold  his  commission,  and  took  some  ground  in 
Wales,  with  the.  view  of  carrying  on  mining  operations 
there.  In  1854  and  1855  the  intestate  paid  to  the  plaintiff 
various  sums,  amounting  to  about  £850,  for  the  purchase  of 
plant  and  materials,  and  payment  of  wages,  for  the  purpose 
of  carrying  on  his  experiments  in  searching  for  minerals. 
They  proved  unsuccessful,  and  were  abandoned  in  June, 
1855. 

The  defendant  entered  the  church  in  1833 ;  and  the  intes- 
tate *from  that  time  down  to  his  death  gave  him  con-  [157 
siderable  sums  (in  some  cases  amounting  to  as  much  as  £200 
at  one  time)  to  assist  him  in  housekeeping  and  pa;png  ex- 
penses of  living.  These  sums  were  paid  by  the  intestate 
voluntarily,  and  not  in  pursuance  of  any  agreement  with  the 
defendant. 

The  sums  in  question  were,  1,  the  sums  given  to  the  de- 
fendant to  assist  him  as  aforesaid ;  2,  the  entry  fee  paid  for 
the  plaintiff  at  the  Middle  Temple  ;  3,  the  fee  paid  to  the 
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special  pleader ;  4,  the  price  of  the  plaintiff's  commission  in 
the  army;  6,  the  price  of  the  plaintiff's  outfit  on  entering 
the  armv ;  6,  the  price  of  the  outfit  and  amount  of  passage 
money  for  the  plaintiff  and  his  wife  on  going  out  to  India ; 
7,  the  sums  applied  in  payment  of  the  plaintiff's  debts  in 
India ;  8,  the  advances  made  to  or  for  the  plaintiff  in  con- 
nection with  his  mining  operations  in  Wales. 

Mr.  Southgate^  Q.C.,  and  Mr.  Oswald^  for  the  plaintiff, 
contended  that  the  allowances  made  to  the  defendant  were 
advancements  within  the  meaning  of  the  statut-e  :  Williams 
on  Executors  (*) ;  Pratt  v.  Pratt  (^)\  Edwards  v.  Free- 
man  {*) ;  Boyd  v.  Boyd  {*). 

Mr.  Fry,  Q.C.,  and  Mr.  B.  B,  Rogers,  for  the  defendant, 
referred  to  Uender  v.  Rose  (*) ;  Leighton  v.  LeigJtton  ("). 

SieG.  Jessel,  M.R.:  I  shall  not  be  the  first  judge  to 
hold  that  sums  of  money  given  by  a  father,  without  cove- 
nant, without  agreement,  not  at  any  definite  time,  of  various 
amounts,  sometimes  amounting  to  £200,  sometimes  more  or 
sometimes  less,  given  to  a  curate  to  aid  him  in  his  mainte- 
nance, are  advancements  by  way  of  portion  or  provision 
within  the  statute.  I  have  always  understood  that  an  ad- 
vancement by  way  of  portion  is  something  given  by  the 
parent  to  establish  the  child  in  life,  or  to  make  what  is 
called  a  provision  for  him — not  a  mere  casual  payment  of 
this  kind.  You  may  make  the  provision  by  way  of  mar- 
riage portion  on  the  marriage  of  the  child,  x  ou  may  make 
15o]  it  on  putting  him  into  a  profession  or  ^business  in  a 
variety  of  ways :  you  may  pay  tor  a  commissiom,  you  may 
buy  him  the  goodwill  of  a  business  and  give  him  stock-in- 
trade;  all  these  things  I  understand  to  be  portions  or  pro- 
visions. Again,  if  in  the  absence  of  evidence  you  find  a 
father  giving  a  large  sum  to  a  child  in  one  payment,  there 
is  a  presumption  that  that  is  intended  to  start  him  in  life  or 
make  a  provision  for  him ;  but  if  a  small  sum  is  so  given 
you  may  require  evidence  to  show  the  purpose.  But  I  do 
not  think  that  these  words  ''by  portion"  are  to  be  disre- 
garded, nor  is  the  word  "advancement"  to  be  disregarded. 
It  is  not  every  payment  made  to  a  child  which  is  to  be  re- 
garded as  an  advancement,  or  advancement  by  way  of  por- 
tion. In  every  case  to  which  I  have  been  referred  there  has 
either  been  a  settlement  itself,  or  the  purpose  for  which  the 
payment  was  made  has  been  shown  to  be  that  which  every 
one  would  recognize  as  being  for  establishing  the  child  or 

(')  6th  ed.,  vol.  ii.,  p.  1388.  (*)  Law  Rop.,  4  Eq.,  808. 

(*)  Fitz-Gibb.,  284.  (*)  3  P.  Wms.,  317,  note. 

(')  2  P.  Wm8,,  436.  («)  Law  Rq..,  18  Eq.,  438. 
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making  a  provision  for  the  child.  In  Edwards  v.  Free- 
man  (')  the  Lord  Chancellor  says  that  the  payment  is  to  be  a 
provision  for  the  child.  [His.  honor  then  read  the  judg- 
ment.] Not  every  payment  is  a  provision  for  the  child ;  and 
I  think  that  Vice- Chancellor  Wood  referred  to  that  when 
he  said,  in  Boyd  v.  Boyd  ('),  that  the  sum  must  be  paid  for 
a  particular  purpose ;  by  which  I  understand  him  to  mean 
a  special  i)urpose  with  a  view  to  the  establishment  of  the 
child  in  life.  I  can  also  remember  that  was  the  view 
always  taken  in  cases  (some  of  which  I  have  argued)  aris- 
ing under  the  custom  of  London.  Nobody  thought  of  tak- 
ing an  account  of  small  sums  which  a  father  had  given  to 
his  children,  whether  they  were  under  age  or  over  age.  I 
shall,  in  dealing  with  this,  disallow  as  advancements  by  por- 
tidn  all  these  items. 

Mr.  Fry^  Q.C.,  and  Mr.  Rogers^  then  contended  that  the 
items  numbered  2  to  8  were  all  advancements  to  the  plain- 
tilBf ;  and  they  relied  on  the  judgment  in  Boyd  v.  Boyd. 

Sir  G.  Jessel,  M.R.,  said  that  nothing  could  be  more 
productive  of  misery  in  families  than  if  he  were  to  hold  that 
every  member  of  the  family  must  account  strictly  for  every 
sum  received  from  a  parent.  According  to  his  view,  nothing 
was  an  advancement  unless  it  were  given  on  marriage,  or  to 
establish  the  child  *in  life.  Primafade^  an  advance-  [159 
ment  must  be  made  in  early  life ;  but  any  sum  given  by  way 
of  making  a  permanent  provision  for  the  child  would  come 
within  the  term  establishing  in  life.  The  entry  money  at 
the  Middle  Temple  was  clearly  for  the  establishment  of  the 
child,  and  must  be  accounted  fox ;  but  the  payment  to  the 
special  pleader  appeared  to  be  rather  in  the  nature  of  a  pay- 
ment for  preliminary  education,  and  need  not  be  accounted 
for.  The  price  of  the  commission  and  the  outfit  was  an  ad- 
vancement on  entering  the  army,  and  must  be  accounted 
for,  but  not  the  price  of  the  outfit  for  India  or  the  passage 
money,  neither  of  which  were  payments  for  the  plaintifrs 
establishment  in  life.  Again,  the  sums  paid  for  debts  in 
India  appeared  to  be  in  the  nature  of  temj)orary  assistance ; 
thus,  ii  a  child  were  in  business  and  required  further  capi- 
tal, a  sum  given  for  that  purpose  would  be  an  advancement ; 
but  a  sum  given  merely  to  assist  him  temporarily  would  not. 
The  sum  given  to  pay  the  debts  in  India  therefore  need  not 
be  accounted  for.  On  the  other  hand,  the  payments  in 
respect  of  the  mining  operations  in  Wales  appeared  to  have 
been  made  for  starting  the  plaintiff  in  business,  and  ought 
to  be  accounted  for. 

(')  2  p.  Wius.,  430.  («)  Law  Rep.,  4  Eq.,  ao&. 
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Upon  the  further  consideration  of  the  cause,  the  question 
arose  whether  the  defendant  was  entitled  to  the  set-off 
claimed  by  the  answer. 

By  a  settlement,  dated  the  25th  of  November,  1864,  the 
plaintiff  assigned  certain  property  to  the  three  trustees,  of 
whom  the  defendant  was  one,  upon  trusts  for  the  payment 
of  the  plaintiff's  debts,  and  subject  thereto  for  the  benefit  of 
the  plaintiff's  family.  The  plaintiff  alleged  that  the  sums 
in  respect  of  which  the  set-off  was  claimed  were  advanced 
out  of  the  trust  property,  and  not  out  of  the  defendant's 
own  moneys,  and  the  Chief  Clerk's  certificate  did  not  find 
distinctly  whether  the  plaintiffs  contention  was  or  was  not 
in  accordance  with  fact. 

Mr.  Rogers^  for  the  defendant,  submitted  that  the  defen- 
dant was  entitled  to  the  set-off  claimed,  and  that  an  inquiiy 
ought  to  be  directed  what  part  of  the  sums  advanced  by  the 
160]  defendant  *on  the  plaintiff's  behalf  were  so  advanced 
out  of  the  defendant's  own  moneys. 

Mr.  Southgate^  Q.C.,  and  Mr.  Oswald^  for  the  plaintiff, 
contended  that  the  defendant  was  not  entitled  to  any  set- 
off. First,  the  debt  due  from  the  plaintiff  being  due  to  the 
defendant  in  his  own  right,  could  not  be  set  off  against  a 
debt  due  from  the  defendant  as  administrator :  Whitdker  v. 
Hush  (*) ;  Middleton  v.  PoUocJc  (*).  Secondly,  the  question 
of  set-off  was  ripe  for  decision  at  the  hearing ;  the  decree 
was  silent  on  the  subject,  and  consequently  there  could  not 
now  be  any  set-off. 

Sir  G.  Jkssel,  M.R.:  The  plaintiff  claims  against  the 
defendant,  who  is  the  administrator  of  the  father  of  the 
plaintiff  and  defendant,  a  sum  of  money  on  account  of  his, 
the  plaintiff's,  share  of  the  residue  of  the  father's  estate. 
The  defendant  says :  * '  I  have  lent  you  large  sums  of  money, 
exceeding  the  amount  due  to  you  in  respect  of  the  residue, 
which  sums  have  been  lent  or  advanced  to  vou  out  of  my 
own  moneys,  and  are  wholly  unpaid.  You  have  come  into 
equity  for  a  personal  equitable  debt  due  from  me  to  you. 
I  ask  to  set  off  a  personal  legal  debt  due  from  you  to  me." 
It  seems  to  me  to  be  clear;  on  every  principle  of  equity,  on 
every  principle  of  common  sense  and  iustice,  and  on  every 
principle  derived  bv  analogy  from  the  Statute  of  Set-off,  or 
otherwise,  that  the  defendant,  if  he  proves  the  facts,  is  entitled 
to  the  set-off  claimed,  and  I  intend  to  allow  it.  It  has  been 
said  that  I  am  precluded  from  so  doing  by  the  form  of  the 
decree ;  but  I  do  not  think  I  am.  The  decree  has  a  special 
inquiry  as  to  what  is  due  from  the  defendant  in  respect  of  the 

(»)  Amb.,  407.  (*)  Ante,  p.  29. 
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matters  aforesaid,  that  is,  in  respect  of  the  share  of  the  resi- 
due. The  share  is  not  due  from  nim  if  he  is  entitled  to  claim 
a  set-oflf  in  this  suit,  and  therefore  the  decree  is  not  in  his 
way,  especially  considering  he  did  claim  the  set-off  by  his 
answer.  I  do  not  think,  however,  the  certificate  is  as  clear 
as  it  might  be  that  these  sums  were  so  advanced.  It  was 
very  fairly  *and  candidly  admitted,  on  behalf  of  the  [161 
defendant,  that  it  is  ambiguous,  and  therefore  the  matter 
must  be  sent  back  for  further  inquiry. 

I  have  decided  that  the  plaintiff  is  entitled  to  a  sum  of 
money,  an^  interest  added  to  it,  from  the  defendant.  That 
sum  of  money  should  be  put  in  the  decree ;  and  there  will 
be  a  declaration  that  the  plaintiff  is  entitled  to  be  repaid  the 
sum  of  money  so  ascertained,  and  interest  at  4  per  cent, 
from  a  given  day,  being  the  expiration  of  twelve  months 
from  the  death  of  the  testator.  On  the  other  hand,  I  shall 
refer  it  to  Chambers  to  take  an  account  of  what  is  due  from 
the  plaintiff  to  the  defendant  for  principal  and  interest  in 
respect  of  advances  or  loans  made  by  the  defendant  to  the 
plaintiff  out  of  his  own  moneys.  I  restrict  it  to  that,  be- 
cause I  do  not  want  to  go  into  the  trusts  of  the  voluntary 
settlement.  I  shall  declare  that  the  defendant  is  entitled  to 
set  off  the  sums  which  shall  so  be  found  due  against  the 
demand  of  the  plaintiff,  and  if  it  shall  appear  that  the  sum 
found  due  exceeds  the  demand  of  the  plaintiff,  then  I 
dismiss  the  bill  without  costs.  If,  on  the  other  hand,  it 
shall  appear  that  it  is  less  than  the  demand  of  the  plaintiff 
for  principal  and  interest,  then  I  order  the  defendant,  within 
one  month  after  the  certificate,  to  pay  the  sum  which  shall 
be  certified  to  be  due  upon  the  balance,  with  interest  to  the 
day  of  payment ;  with  liberty  to  apply  as  to  the  costs  of 
the  suit. 

Solicitors:  Mr.  W.  Moon;  Messrs.  Prior ^  Bigg^  Church 
&  Adams. 

See  note  7  Eng.  Rep.,  406 ;  Stock  v.  portion.     But    the  evidence   must  be 

McAvoy,   5  Eng.   Rep.,  711;  Hill  v.  clear  to  show  the  real  intention  of  the 

T^^i7*<?n.,  7  Eng  Rep.,  449.  'parent  in  reference  to  the  very  ad- 

Where  a  parent,  or  one  standing  in  vancement    which    prima   fade   has 

loc-o  parentis  bequeathes  a  legacy  to  his  adeemed  the  legacy.    What  is  sufficient 

child,  and  'afterwards  advances  a  like  evidence  to  rebut  the  inference  of  adep- 

or  a  greater  sum  on  the  marriage  of  the  tion:  Gurtvn  v.  Boans,  Irish  Law  Rep., 

legatee,  the  law  presumes  the  legacy  9  Eq.,  553. 

adeemed  ;  but  the  presumption  may  hd  In  some  of  the  states  money  or  prop- 
rebutted  by  evidence  of  contrary  inten-  erty  givfen  by  a  parent  to  a  child  will 
tion .  be  presumed  to  have  been  intended  as 

Parol  evidence  alone  will  rebut  the  an  advancement  unless  such  presump- 

presumption,  though  the  advancement  tion  is  repelled  by  the  nature  of  the 

be  by  settlemt^nt  and   as  a  marriage  gift  or  by  other  evidence  showing  it 

13  Eno.  Kep.  88 
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was  intended  as  an  absolute  gift  : 
Autrey  v.  Autrey,  37  Ala.,  614,  Sliep- 
herd'sSel.  Cas.,  542. 

A  testator  In  his  will  gave  a  certain 
sam  to  the  children  of  his  deceased 
son  G.,  "which  with  the  advances 
made  by  uie  to  my  son  G.  in  his  life- 
time, will  make  them  share  equally 
with  my  other  sons."  Held,  that  in 
considering  the  bearing  of  this  provi- 
sion upon  the  question  of  the  testator's 
sanity,  the  word  "advances"  was  not 
necessarily  restricted  to  mean  "ad- 
vancements" within  the  Gen.  Stats., 
ch.  91,  §§  6-10,  but  might  be  taken  to 
include  any  benefits  which  the  testator 
might  have  reasonably  considered  an 
appropriation  of  his  estate  :  Barker  v. 
CominSy  110  Mass.,  477. 

The  grandchild  of  an  intestate,  whose 
father  died  before  the  grandfather, 
takes  an  interest  in  the  estate  of  the 
intestate,  subject  to  the  advancements 
made  to  the  father  of  such  grandchild: 
Bransford  v.  Crawford^  51  Geo.,  30; 
EsMeman's  Estate,  74  Penn.  St.  Rep., 
43  ;  Levering  v.  RitteTihouse,  4  Whart. , 
130;  Christy's  Append,  1  Grant,  369; 
McConkey  v.  McConkey,  9  Watts,  352  ; 
Hu{f?ies^8  Appeal, 57 Penn.  St.  Rep.,  179. 

But  where  the  deceased  leaves  only 
grandchildren,  the  rule  last  stated  does 
not  apply.  When  all  are  of  equal  de- 
gree to  the  deceased  they  take  per 
capita;  each  in  his  own  right :  Per- 
gan'8  Appeal,  74  Penn.  St.  Kep.,  121 ; 
Skinner  v.  Wagner,  2  Jones's  (N.  C.) 
Eq.,  41. 

Payment  of  money  by  the  grand- 
father on  account  of  the  education  of 
his  granddaughter,  is  not  deemed  an 
advancement  to  the  granddaughter : 
Brannock  v.  Hamilton,  9  Bush  (Ky.), 
446. 

A  receipt,  in  writing,  given  by  a  son 
to  his  father  as  follows  :  "  Received  of 
Daniel  Havens,  the  sum  of  six  hundred 
dollars  in  full  in  lieu  of  dowry.  Benj.. 
S.  Havens ;"  held,  under  the  evidence 
in  the  case,  to  be  an  agreement  by 
which  the  son,  in  consideration  of  the 
money  so  paid  to  him  by  his  father, 
agreed  with  the  latter  that  he  would 
make  no  claim  to  a  share  of  his  father's 
estate,  should  the  latter  die  intestate, 
but  would  be  debarred  therefrom  by 
that  instrument,  made  upon  what  was 
a  satisfactory  compensating  considera- 
tion. 


An  agreement  may  be  made  between 
a  father  and  his  child,  by  which,  in 
consideration  of  moneys  advanced  by 
the  father  to  the  child,'  the  latter  may 
agree  to  make  no  claim  to  a  share  of 
liis  father's  estate,  should  the  latter  die 
intestate,  and  thereby  debar  himself 
from  such  claim  :  and  effect  will  be 
given  to  it  in  equity,  according  to  the 
intention  of  the  parties. 

Where  the  parties  to  an  instrument 
have  used  language,  which  to  them,  in 
their  situation,  was  sufficient  to  ex- 
press their  meaning,  but  which  stand- 
ing alone  is  unintelligiMe,  but  read  in 
the  light  of  circumstances  surrounding 
the  transaction  from  which  it  origi- 
nated is  clear,  recourse  will  be  had  to 
the  surrounding  circumstances  :  Ha- 
vens V.  Thompson,  26  New  Jersey  Eq., 
383. 

A  father  before  his  daughter's  mar- 
riage (in  1857)  wrote  a  letter  to  her  in- 
tended husband,  saying  he  would  give 
her  £2,500  when  she  came  of  age,  and 
one- fourth  of  his  residuary  estate  at 
his  death*  In  1858,  and  before  the  wife 
came  of  age,  the  father  advanced  money 
(£2,761)  to  the  husband  for  which  he 
took  his  note,  but  which  he  charged  in 
his  ledger  to  the  joint  account  of  the 
husband  and  wife,  and  intended,  if  the 
same  were  not  repaid,  to  set  off  the 
amount  against  his  daughter's  share  of 
the  estate.  Held,  in  a  suit  by  the  wife, 
in  the  husband's  lifetime,  for  ad- 
ministration of  the  estate,  that  the 
executors  had  a  right  to  set-off  the  ad- 
vance against  the  wife's  share  in  the 
residue  of  the  estate.  Held  that  such 
right  was  not  affected  by  the  fact  that 
the  father  by  his  will,  made  after  the 
marriage,  but  before  the  advance,  had 
directed  that  any  advances  he  should 
make  were  to  be  deducted  from  the 
£2,500  ;  the  reason  of  this  provision 
appearing  to  be  that  the  testator  did 
not  contemplate  making  any  advances 
to  an  amount  exceeding  £2,500. 

Held,  that  such  right  was  not  af- 
fected by  the  fact  that  oa  a  demand 
being  made  on  the  father  for  the  whole 
£2,500,  when  his  daughter  came  of 
age,  he,  in  time,  reluctantly  yielded  to 
the  demand,  not  releasing,  however, 
or  agreeing  or  intending  to  release  his 
right  against  the  husband  for  his  pre- 
vious advance  ;  Torrance  v.  Chewttt, 
12  Grant's  (U.  C.)  Chy.,  407. 
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Where  the  testator  in  his  will 
charges  a  legatee  with  an  advancement 
•f  property  at  a  particular  sum,  the 
legatee  cannot  question  the  value  so 
put  upon  it  by  the  testator  :  Chigsby  v. 
WUHnson,  9  Bush  (Ky.),  91. 

A  debt  of  a  child  to  a  parent,  if  not 
enforceable  as  such,  cannot  in  the  dis- 
tribution of  the  parent's  estate,  be 
treated  as  an  advancememt.  M.  be- 
came surety  on  the  bond  of  8.,  his 
daughter,  a  married  woman  :  the  bond 
was  not  paid  until  collected  upon  the 
distribution  of  M.'s  estate  after  his 
death  :  Held,  that  the  amount  of  the 
bond  thus  paid  could  not  be  treated  as 
an  advancement  and  so  be  deducted 
from  S.'s  share  of  the  estate  :  Morr'B 
Appeal,  2  Weekl.,  Notes  of  Cases,  359 
Sup.  Court,  Penn. 

In  Kentucky  it  was  held,  under  the 
statutes  of  that  state,  that  a  devise  to 
his  daughter  of  one-fifth  of  the  resi- 
due of  the  testator's  estate,  after  satis- 
fying the  provision  for  his  wife  and 
paying  his  debts  and  funeral  expenses, 
is  not  adeemed  or  satisfied  by  an  ad- 
vancement subsequently  made  to  her 
by  the  testator  during  his  lifetime. 
The  court  below  properly  refused  to 
charge  her  with  the  value  of  the  ad- 
vancement, notwithstanding  the  testa- 
tator  may  have  expressed  an  intention 
so  to  charge  her.  He  failed  to  do  so, 
and  oral  testimony  cannot  be  allowed 
to  change  or  vary  hiff  legally  executed 
will :  Ghrigdy  v.  Wilkinson,  9  Bush 
(Ky.),  91. 

A  parent  or  grandparent  cannot  by 
a  mere  declaration  of  his  intenti'on, 
either  make  that  an  advancement 
which  is  not  such  by  law,  or  exempt 
one  of  his  children  from  liability  to 
account  for  money  or  property  given 
him  with  which  the  statute  makes  him 
chargeable.  It  6an  only  be  affected  by 
a  will  disposing  of  his  entire  estate : 
Sfiawhan  v.  Shawhan,  10  Bush  (Ky), 
600;  Clarke  v.  Clarke,  17  B.  Monr. 
(Ky.),  707 ;  Cleaver  v.  Kirk,  8  Met. 
(Ky.),  270. 

An  intestate  kept  an  account  of 
advancements  to  his  children  charging 
some  with  rents  for  lands  occupied  by 
them,  but  against  one  there  was  no 
charge.  Held,  that  in  the  distribution 
he  also  should  be  charged  with  rents 
as  an  advancement :  Shavohan  v.  8haw- 
Iian,  10  Bush  (Ky.),  600. 


The  doctrine  of  the  ademption  of 
legacies  by  advancement  to  the  lega- 
tee by  the  testator,  in  his  lifetime,  has 
no  application  to  specific  legacies  or  to 
devises  of  real  estate  :  Weatoji  v.  John- 
son, 48  Ind.,1. 

The  testator  bequeathed  to  W.  L. 
£1,500  "due  to  me  by  R.  C.  and  se- 
cured by  mortgage.  After  the  making 
of  this  will,  and  in  the  testator's  life- 
time, R.  C.  sold  to  one  H.  the  property 
mortgaged,  and  the  testator,  to  facili- 
tate the  sale  and  secure  the  debt  due 
him,  took  from  H.  a  mortgage  of  this 
property  and  other  property,  and  a 
covenant  to  pay  the  amount ;  retaining 
in  his  possession  the  mortgage  from  R. 
C,  under  which  he  held  the  legal  es- 
tate in  the  land,  and  the  bond  origi- 
nally obtained  from  R.  C.  in  payment  of 
the  debt.  The  testator  died  without  in 
any  way  altering  his  will  in  regard  t6 
this  legacy.  Held,  that  the  legacy  was 
adeemed  :  Loring  v.  Loring,  12  Grant's 
(U.  C.)  Chy.,  103. 

G.,  being  seized  in  fee  of  a^lot  of 
land,  made  his  will,  devising  the  same 
to  the  plaintiff,  his  wife.  Subsequent- 
ly, and  before  his  death,  he  disposed  of 
the  lot  to  H.*,  receiving  as  a  part  of  the 
consideration,  other  lands.  The  plain- 
tiff joined  in  the  conveyance  of  the  lot 
to  U.,  she,  as  well  as  the  testator,  be- 
ing assured,  by  the  person  who  drew 
the  deeds,  and  believing,  that  the  ex- 
change of  farms  would  not  alter  the 
will,  or  affect  the  devise  to  the  plain- 
tiff, except  to  give  her  the  land  re- 
ceiv'ed  in  exchange,  in  lieu  of  the  lot 
devised  to  her.  The  testator  after- 
wards died,  without  having  altered  his 
will ;  leaving  no  real  estate  except  the 
lands  received  by  him  from  H.,  in  ex- 
change for  the  lot  conveyed  to  the  lat- 
ter. On  a  bill  in  equity,  filed  by  the. 
plaintiff  against  the  heirs  at  law  of  the 
testator,  praying  that  she  might  be  en- 
titled under  the  will,  to  all  the  land  of 
which  the  testator  died  seized:  Held 
that  the  court  had  no  power  to  correct 
the  mistake  of  the  testator  as  to  the 
effect  of  the  conveyance  of  the  lot  to 
H.,  it  being  a  mistake  of  law  ;  and  the 
bill  was  dismissed :  OUbert  v.  OUbert, 
9  Barb.,  532. 

A  father  owning  certain  real  estate, 
with  a  site  for  a  water-mill  thereon, 
formed  a  contract  of  partnership  with 
his  son  A.,  by  which  a  mill  was  to  ))e 
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erected  and  A.  was  to  beoome  the  owoer 
of  one-half  the  mill  and  mill-aite,  and 
and  the  oontrBCt  was  executed  in  all 
xesoects,  except  that  the  father  died 
witnoat  conveying  one  half  the  mill- 
site  to  A.  bnt  left  a  will,  by  which  he 
gave  one-half  of  Ihe  mill  and  mill-site 
to  A.,  and  the  tract  of  real  estate  on 
which  the  mill-site  was  located  to  his 
widow  for  life,  and  after  her  death  to 
his  son  B.,  excepting  in  each  of  the 
latter  derises  one-haB  of  the  mill -site 
before  devised  to  A.  Held,  that  the 
testator  intended  the  devise  to  his  son 
A.  as  a  satisfaction  of  his  obligation  to 
convey  to  him  one-half  of  ue  null- 
site  ;  and  he  coold  not  claim  the  whole, 
oneJialf  by  contract  and  the  other  half 
by  devise .:  Chreen  v.  Green,  49  Ind.,  417. 

The  declaration  of  ihe  testator  or  in- 
testate, that  certain  notes  which  he 
held  against  his  son,  were  not  held  by 
him  as  debts  against  his  son,  bat  as 
advancements  to  him,  are  admimble  in 
evidence  in  an  action  by  a  grandchild 
for  its  share  in  the  grandfather's  estate: 
Brantford  v.  Oravcf<yrd,  51  Geo.,  20; 
Went  V.  BdUm,  23  Geo..  531 ;  Autrey  v. 
Autrey,  37  Ala.,  614,  Shepherd's  Se- 
lect Cas.,  542 ;  PhilUps  v.*  ChappeU,  16 
Geo.,  16;  Clark  v.  Warner,  6  Conn., 
355  ;  Johneon  v.  BMen,  20  Conn.,  322. 

See  Lawson's  Appeal,  23  Penn.  St. 
R.,  85  ;  Mr.  Perkins's  note  to  CoUinsan 
V.  CoUinsan,  3  De  Gex,  MacNaghten  & 
Gordon,  400,  Am.  ed.;  lAHnggUm  v. 
Livinffgton,  2  Johns.  Chy..  537  ;  Proseus 
V.  McIrUyre,  5  Barb.,  4SSt ;  Jackson  v. 
Jack9on,  11  Johns.,  91,  95 ;  Gutkerie  v. 
Gardner,  19  Wend.,  414,  Contra,  7 
£ng.  Rep.,  407,  and  cases  cited  in  note ; 
Kreeder  v.  Boyer,  10  Watts,  54 ;  Hater- 
stock  V.  Larback,  1  Watts  &  Serg. ,  390  ; 
Levering  v.  Biiten/umse,  4  Wharton, 
130 ;  Barton  v.  Biee,  2  Law  Reporter, 
207,  S.  C,  22  Pick.,  5Q8 ;  Arnold  v. 
Barrow,  2  Patton  &  Heath  (Va.),  1 ; 
Matter  of  CampbeWg  EttaU,  7  Barr, 
100;  Albert  v.  Zeigler.2»  Penn.  St. 
R.,50.  • 

Many  of  the  cases  seem  to  hold  a 
written  charge  by  the  deceased  of  a 
sum  as  an  advancement  or  written 
statement  that  it  was  so  intended  as 
admiiisible  when  a  mere  verbal  decla- 
ration would  not  be :  Letering  v.  Bit- 
tenhouse,  4  Wharton,  130 ;  Johnson  v. 
Btlden,  20  Conn.,  322;  Clark  v.  War- 
ner,  6  Coiln.,  355  ;  Arnold  v.  Barrow, 
2l^atlon  &  Heath  (Va.),  1. 


So  a  declaratioB  by  the  deceased  to 
the  child  to  whom  the  advancement  is 
made  thoogh  snbseqiient  thereto^ 
Brad$her  v.  Bntokt,  71  X.  C,  322; 
JiUon  V.  GiPxrt,  26  Wise,  637. 

Bat  seelF^<^  v.  Bluett,  24  EngL.and 
Eq.  Rep.,  434,  2  Com.  U  Rep.,  301,  not 
reported  in  re^gnlar  series  of  Kxchequer 
reports,  bat  a  very  interesting  case. 

To  an  action  by  the  executore  of 
Vyse,  on  a  promissory  note,  payable  to 
him  or  bearer,  defendant  set  up  as  a 
defence,  that  by  his  last  will  Vyse  de- 
vised to  each  of  his  children,  of  whom 
the  defendant's  wife  was  one.  £250,  to 
be  paid  by  his  executors  as  soon  as  pos- 
sible; and  declared  that  in  case  he 
should  advance  money,  during  his  life- 
time to  any  of  his  children  on  account 
of  such  legacies,  a  receipt  therefor 
should  be  sufficient  as  payment  of  so 
much  on  account  of  the  sum  bequeath- 
ed ;  that  on  the  4th  of  April,  1856,  the 
testator  advanced  to  defendant  £100  on 
account  of  the  sum  devised  to  his  wife, 
and  defendant  then  delivered  to  him 
the  note  sued  on  as  evidence  of  such 
advance,  it  being  agreed  between  them 
that  defendant  slwald  not  be  called 
upon  to  pay  said  note,  but  that  it 
should  be  held  as  a  receipt  for  so  much 
of  the  legacy ;  and  defendant  alleged 
that  he  nad  always  been  willing,  and 
had  offered  to  sign  a  receipt  for  that 
sum.  The  will  when  produced  was  in 
the  terms  alleged,  but  a  codidt  was 
added,  made  after  the  note,  directing 
that  none  of  the  legacies  should  be 
paid  until  the  completion  of  payments 
on  certain  lands  by  his  son.  Held, 
that  the  plaintiff  must  recover,  for 
Terbai  evidence  could  not  be  received 
of  such  an  agreement  as  alleged,  and 
the  statement  of  the  will  in  defen- 
dant's plea  was  incorrect :  Street  v. 
Beekworth,  20  U.  C.  Q.  B.,  9. 

The  case  went  upon  the  ground  that 
evidence  of  a  parol  agreement,  prior 
to  or  contemporaneous  with  the  ex- 
ecution of  the  note,  could  not  be  re- 
ceived to  contradict  it. 

It  seems  to  be  clear  that  declarations 
of  the  deceased  that  he  did  not  intend 
an  advancement  but  a  gift,  are  admis- 
sible against  his  representatives  or 
heirs.  Such  declarations,  being  made 
by  a  deceased  person  against  his  right 
and  interest,  are  admissible  againgt 
those  who  claim  under  him  and  in  his 
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right:  Wheeler  v.  Wheeler,  47  Verm.,  the  rule  was  it  seems  to  us  correctly 

687.  stated  to  be,    ''Where  a  father  in  his 

Foreign  and  colonial  securities  were  lifetime  conveyed  lands  to  two  of  his 
lodged  in  the  Bank  of  England  by  a  sons,  and  after  bis  death  they  were 
father,  in  the  joint  names  of  himself  claimed  by  the  widow  and  otber  heirs 
and  a  daughter,  who  survived  him ;  a  to  have  been  conveyed  as  advance- 
memorandum  was  found  among  the  ments,  a  conversation  with  the  father 
papers  of  the  father,  dated  and  signed  several  months  subsequent  to  the  mak- 
by  him  fifteen  months  after  the  lodg-  ing  of  the  conveyances,  concerning  the 
ment,  directing  the  securities  to  be  ap-  alleged  advancement6,i8  inadmissible  in 
plied  to  a  dmerent  purpose:  Held,  evidence  against  the  sons.  Such  con  ver- 
not  admissible  in  evidence  to  rebut  the  sation  is  iiuulmissible  unless  it  occurred 
presumption  of  advancement.  An  ad-  before  or  at  the  time  of  the  transaction, 
vancement  by  a  father  to  his  child  is  a  or  so  immediately  suDbequent  thereto, 
gift  which  cannot  be  altered  by  subse-  as  to  become  a  part  of  the  res  gestcB,'* 
quent  declarations  of  the  father :  (/Bri-  overruling  WooCery  v.  Woolery,  29  Ind. , 
en  V.  8hiel,  Irish  Law  Rep.,  7  Eq.  255,  249,  Nesbit  v.  NesbU,  37  Ind.,  284,  so 
considering  Devay  v.  Dewy,  3  Smale  &  far  as  they  conflict  with  the  opinion  in 
Oiffard,  408.  the  case  of  Harness  v.  Harness. 

In  Harness  v.  Harness  (49  Ind.,  384), 


[Law  Reports,  20  Equity  Gases,  166.] 
M.R.,  March  18,  1875. 

*Bakee  V.  White.  [166 

[1875    B.    46.] 
Will— Mixed  Devise  of  Freeholds  and  Copyholds— Legcd  or  Editable  Estate. 

Devise  of  freeholds  and  copyholds  to  A.  and  B.,  to  hold  the  same  to  A.  and  B., 
their  heirs,  executors,  administrators,  and  assigns,  upon  trust  during  the  life  of  J.  to 
receive  the  rents  thereof  and  pay  the  same  to  J.  for  life,  or  otherwise  to  permit  J.  to 
receive  them ;  followed  by  a  devise,  after  J.'s  decease,  to  the  use  of  the  neirs  of  his 
body.  The  testator  appointed  A.,  B.,  and  J.  executors  of  his  will,  and  declared  that 
the  receipts  of  his  said  trustees  and 'executors  for  any  money  payable  under  the  will 
should  be  a  sufficient  discharge  to  any  person  paying  the  same : 

Held,  that  J.  took  a  legal  estate  tail  in  the  freeholds,  and  an  equitable  estate  for 
life  in  the  copyholds. 

Baker  v.  Parson  (*)  dissented  from. 

Houston  V.  Hughes  (')  commented  oa 

Demurrer.  The  bill  was  filed  by  the  plaintiflf  James 
Baker,  who  claimed  to  be  devisee  under  his  father's  will  of 
certain  freehold  and  copyhold  hereditaments  thereby  de- 
vised, for  the  specific  performance  hj  the  defendant  of  an 
agreement  for  tne  purcnase  of  the  said  hfereditaments. 

Edward  James  Baker,  by  his  will,  dated  the  22d  of  Au- 
gust, 1844,  after  devising  his  copyhold  estate  at  Aldershott 
to  his  son  *  James  Baker,  his  heirs  and  assigns,  and  [167 
his  freehold  land  at  Milton  to  James  Goldsmith,  his  heirs 
and  assigns,  continued  as  follows : 

"  I  devise  to  Richard  Henry  Baker  and  George  John  Par- 
son all  my  manors,  messuages,  and  hereditaments  not  here- 

(»)  42  L.  J.  (Ch),  228.  (»)  6  B.  4  C,  408. 
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inbefore  devised,  both  freehold  and  copyhold,  to  hold  the 
same  unto  the  said  R.  H.  Baker  and  (J.  J.  Parson,  their 
heirs,  executors,  administrators,  and  assigns,  according  to 
the  value  and  tenure  thereof  respectively,  upon  trust,  dur- 
ing the  life  of  my  son  James  Baker,  to  receive  the  rents, 
issues,  and  profits  thereof,  and  pay  the  same  unto  my  son 
James  Baker  and  his  assigns,  or  otherwise  to  permit  him  or 
them  to  receive  the  same ;  and  from  and  after  the  decease 
of  my  said  son  James  I  give,  devise,  and  bequeath  the  same 
to  the  sole  use  and  behoof  of  the  heirs  of  his  body  lawfully 
begotten.  And  in  case  my  said  son  James  shall  die  without 
leaving  any  issue  of  his  body  lawfully  begotten,  then  I  give, 
devise,  ana  bequeath  the  same  unto  my  daughter  Elizabeth 
Goldsmith,  her  heirs  and  assigns,  forever."  And  the  testa- 
tor nominated  the  said  R.  H.  Baker,  Gt.  J.  Parson,  and  James 
Baker,  executors  of  his  will.  And  the  testator  declared  that 
the  receipt  and  receipts  of  his  said  trustees  and  executors 
for  any  money  payable  to  them  by  virtue  of  his  said  will 
should  effectually  discharge  any  person  or  persons  paying 
the  same  from  being  answerable  for  the  misapplication  or 
non-application  thereof. 

The  testator  died  in  1844,  and  by  a  disentailing  assurance 
dated  the  21st  of  March,  1845,  the  plaintiff,  the  said  James 
Baker,  granted  all  the  freehold  estates  comprised  in  the  said 
residuary  devise  to  Richard  Holmes,  discharged  from  all 
estates  tail  to  the  use  of  the  plaintiff  in  fee. 

At  a  customary  court  of  the  manor,  of  which  part  of  the 
copyholds  devised  by  the  will  were  holden,  the  plaintiff  was 
admitted  tenant  of  the  said  copyholds  (including  the  copy- 
holds comprised  in  the  agreement  for  sale  referred  to  in  the 
bill)  to  hold  the  same  to  the  plaintiff  and  his  heirs  according 
to  the  custom  of  the  manor  for  such  estate  as  he  was  enti- 
tled to  under  the  will ;  and  af  the  same  court  the  plaintiff, 
for  the  purpose  of  barring  all  estates  tail  and  remainders 
over,  surrendered  the  same  into  the  hands  of  the  lord  to  the 
use  of  the  plaintiff  and  his  heirs,  and  the  plaintiff  was  ad- 
mitted tenant  of  the  same  accordingly. 
168]  *By  an  agreement  in  writing  between  the  plaintiff 
and  defendant  dated  the  12th  of  December,  1874,  it  was 
agreed  that  the  plaintiff  should  sell  and  the  defendant  should 
purchase  the  freehold  and  copyhold  hereditaments  therein 
mentioned,  which  were  included  in  and  passed  under  the 
said  devise,  as  to  the  freeholds  for  an  estate  in  fee  simple, 
and  as  to  the  copyholds  in  fee,  according  to  the  custom  of 
the  said  manor,  for  the  sum  of  £400. 

The  defendant  declined  to  carry  out  the  agreement  upon 
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the  ground  that  the  plaintiff  was  unable  to  make  a  good 
title,  inasmuch  as  he  took  an  equitable  life  estate  only  in 
the  said  hereditaments. 

The  bill  was  filed  for  a  specific  performance  of  the  said 
agreement,  and  the  q^uestion  raised  by  the  demurrer  was, 
wnether,  under  the  will,  the  plaintiff  took  a  legal  estate  tail 
in  the  freeholds  and  copyholds,  or  either  of  them,  or  only 
an  equitable  life  interest. 

Mr.  a  Walk^  (Mr.  Chitty,  Q.C.,  with  him),  for  the  de- 
fendant, in  support  of  the  demurrer :  The  plaintiff  was  only 
entitled  under  the  will  to  an  equitable-  estate  for  life  in  the 
freeholds  and  the  copyholds. 

The  will  in  question  has  already  been  twice  the  subject  of 
judicial  decision,  as  it  came  before  Lord  Romilly  in  the  case 
of  Baker  v.  Parson  (*),  where  it  was  contended  that,  though 
if  it  had  been  a  devise  of  freeholds  alone  the  plaintiff  would 
have  been  legal  tenant  in  tail,  yet  as  freeholds  and  copyholds 
were  included  in  one  devise,  and  the  Statute  of  Uses  could 
not  apply  to  copyjiolds,  the  result  was  that  the  copyhold 
estate  attracted  tne  legal  estate  in  the  freeholds.  In  support 
of  this  argument  the  case  of  Houston  v.  Hughes  (')  was 
cited,  and  Lord  Romilly  held  that  the  trustees  took  a  legal 
estate  both  in  the  freeholds  and  copyholds  for  the  life  of  the 
plaintiff  in  trust  for  him,  with  a  legal  remainder  to  the  heirs 
of  his  body.  This  will  also  appears  to  have  been  before  the 
Court  of  Common  Pleas  as  regarded  the  freehold  property 
in  Doe  v.  Winchester  {*) ;  and  a  contention  there  raised,  that 
the  legal  estate  was  in  the  trustees,  was  overruled  on  the  au- 
thority of  Doe  V.  Biffffs  (*). 

*We  contend,  however,  that  the  decision  of  Lord  [169 
Romilly  governs  this  case. 

The  devise  in  question  is  a  mixed  deviae  of  freeholds  and 
copyholds.  In  Cursham  v.  Newland  (*),  where  there  was  a 
devise  of  freeholds,  copyholds,  and  leaseholds  to  trustees 
and  their  heirs  upon  trust  to  the  use  of  the  testator's 
nephews  for  their  lives,  with  remainders  to  the  use  of  their 
children,  the  trustees  were  held  to  take  the  legal  estate  in 
the  freeholds  as  well  as  in  the  copyholds. 

The  way  in  which  a  mixed  devise  has  been  dealt  with  is 
illustrated  by  the  case  of  Houston  v.  Hughes  ('),  where  it 
was  considered  that,  under  a  devise  of  freehold  and  copy- 
hold lands  to  A.  and  his  heirs  in  trust  for  B.  and  his  heirs, 
the  circumstance  that  A.  took  the  legal  estate  in  the  copy- 

(»)  42  L.  J.  (Ch.),  228.  (*)  2  Taunt,  109. 

(»)  6  B.  A  C,  403.  (»)  2  Bing.  N.  C,  64. 

(»)  16L.  J.(0.S.),  68, 
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holds  was  an  argument  in  favor  of  his  taking  the  legal 
estate  in  the  freeholds.  In  Hawkins  on  Wills  C),  where 
Houston  V.  Hughes  is  cited,  the  principle  of  construction  is 
stated  thus:  "if  copyhold  lands  (which  are  not  within  the 
Statute  of  Uses)  be  devised  to  A.  and  his  heirs  in  trust  for 
B.  and  his  heirs,  A.  takes  the  legal  estate." 
In  this  will  it  was  clearly  the  intention  of  the  testator  to 

five  the  legal  estate  in  all  thfe  devised  lands  to  the  trustees, 
his  appears  from  the  direction  that  the  trustees  should  re- 
ceive the  rents,  issues  |tnd  profits,  and  pay  the  same  to 
James  Baker  during  his  life ;  and  from  the  receipt  clause. 

Mr.  Mscher^  Q.C.,  and  Mr.  Popham^  for  the  plaintiff :  We 
submit  that  the  legal  estate  both  in  the  freeholds  and  the 
copyholds  devolved  upon  the  plaintiff.  The  doctrine  of  at- 
traction contended  for  on  the  other  side,  on  the  authority  of 
Houston  V.  Hughes^  cannot  be  supported. 

The  operation  of  sect.  3  of  the  Wills  Act  in  resi)ect  to  a  de- 
vise of  copyholds  was  considered  in  the  case  of  Reg.  v.  Oar- 
land  (').  There  is  nothing  in  the  form  .of  the  devise  or  in 
the  purposes  of  the  will  which  requires  the  legal  estate  to  be 
in  the  trustees.  And  we  contend  the  vendor  can  make  a 
good  title  to  all  the  estate,  both  freehold  and  copyhold,  and 
that  the  demurrer  should  be  overruled. 
170]  *[They  referred  to  Doe  v.  NichoUs{^)\  Wats(m  v. 
Pearson  {*) ;  Blagrave  v.  Blagrave  (*).] 

Mr.  Walker^  in  reply. 

[Mr.  Chitty  cited  Sleoenson  v.  Mayor  of  Liverpool  (•).] 

Sib  G.  Jessel,  M.R.:  I  should  not  have  felt  either  doubt 
or  difficulty  about  deciding  the  case  were  it  not  for  the  de- 
cision of  my  predecessor.  Lord  Romilly,  in  the  office  I  have 
the  honor  to  hold,  in  Baker  v.  Parson  ('),  a  case  on  this 
very  will.  # 

In  accordance  with  the  practice  which  I  consider  to  be 
binding  on  every  judge  of  primary  jurisdiction,  I  should 
have  deferred  to  that  authority  without  argument,  had  there 
been  no  other  decision  on  the  subject  of  this  same  will  by  a 
court  of  co-ordinate  jurisdiction.  But,  considering  that  the 
decision  of  the  Court  of  Common  Pleas  in  Doe  v.  WincTves- 
ter  ('),  and  the  decision  of  Lord  Romillv  in  Baker  v.  Parson 
on  the  same  will,  which  I  have  now  before  me,  cannot  by 
any  possibility  stand  together,  I  think  I  am  at  liberty  to  say 
that  I  am  not  conclusively  bound  by  the  decision  in  Baker 
V.  Parson^  especially  considering  that  that  decision  was  so 

(»)  Page,  145.  {*)  4  Ex.,  560. 

(«)  Law  Rep.,  6  Q,  B.,  269.  («)  Law  Rep.,  10  Q.  B.,81. 

(»)  1  B.  &  0.,  836.  C)  42  L.  J.  (Ch.),  228. 

0)  2  Ex.,  681.  P)  16  L.  T.  (O.S.),  68. 
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recent  as  the  year  1872,  and  that  the  decision  of  the  Court 
of  Common  rleas  was  not  cited  to  Lord  Romilly.  I  con- 
sider myself,  then,  free  to  decide  the  question  as  if  no  de- 
cision in  Baker  v.  Parson  had  been  made ;  not  that  I  am 
to  disregard  it,  but  that  I  am  entitled,  if  I  think  fit,  to  de- 
cide otherwise. 

The  real  questions  upon  this  will  are  two :  First,  what  es- 
tate did  the  trustees  tsike  in  the  freeholds?  and  then,  what 
estate  did  they  take  in  the  copyholds?  The  subject  of  the 
conti-act  for  sale,  of  which  specific  performance  is  being 
sought,  comprising  both  freeholds  and  copyholds,  and  the 
demurrer  being  put  in  on  the  ground  that  a  good  title  can- 
not be  made  to  tlie  estate,  of  course  if  the  demurrer  is  well 
founded,  either  as  to  the  freeholds  or  as  to  the  copyholds, 
effect  must  be  given  to  it  by  allowing  it. 

*What,  then,  is  the  rule  as  to  freeholds?  From  the  [171 
time  of  Lord  Raymond  it  has  been  settled  that  a  gift  to  trus- 
tees in  trust  to  permit  a  man  to  take  the  rents  during  his  life 
does  not  give  the  legal  estate  to  the  trustees  without  more. 
It  has  been  treated'as  analogous  to  an  executed  use,  not  on 
the  ground  that  the  Statute  of  Uses  directly  applies  to  wills, 
because  that  statute  was  passed  before  the  Statute  of  De- 
vises, but  upon  this  ground,  that  the  will  showed  an  inten- 
tion that  the  same  rules  which  the  Statute  of  Uses  made 
applicable  to  settlements  of  real  estate  should  be  aj)plied  to 
the  gifts  or  devises  by  will.  It  was,  therefore,  an  index  of 
intention  and  nothing  more.  On  that  same  principle,  when 
a  man  gave  real  estate  to  the  use  of  A.  upon  trust  for  B.,  it 
was  held  that  A.  took  the  legal  estate,  the  language  of  con- 
veyancers in  settlements  to  wnich  the  Statute  oi  Uses  applies 
being  so  used  in  the  will  as  to  amount  to  an  expression  of  in- 
tention that  the  same  mode  of  construction  should  be  adopted. 
Bevond  that  the  Statute  of  Uses  had  no  direct  bearing. 

That  being  so,  the  question  arose  in  comparatively  modem 
times  upon  a  gift  of  tnis  kind  :  It  being  admitted  tnat  where 
land  is  given  to  a  trustee  upon  trust  to  pay  the  rents  over  to 
anybody,  the  trustee  must  take  the  legal  estate,  because 
otherwise  he  could  not  pay  at  all,  as  he  could  not  receive 
the  rents,  what  was  to  happen  where  the  testator  made  a 
gift  in  this  form — '*I  give  to  A.  B.  upon  trust  to  pay  to  or 
permit  C.  D.  to  receive  the  rents"?  Of  course  that  was 
open  to  two  constructions.  It  might  have  been  said  that 
the  power  to  receive  showed  such  an  intention  to  vest  the 
legal  estate  in  the  trustee  that  you  must  give  effect  to  it,  or 
it  might  have  been  said  that  the  two  directions  were  con- 
tradictory, and  that  the  latter  direction  in  the  will  contra- 
13  Eno.  Rep.  89 
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dieted  the  former,  and  must  be  followed.  If  there  never  had 
been  a  decision  fixing  the  law  upon  the  subject,  it  is  not  im- 
possible that  I  might  have  thought  the  former  line  of  argu- 
ment entitled  to  the  greater  weight ;  but  there  is  an  old  deci- 
sion, which  has  always  been  recognized  as  good  law — Doe  v. 
Biggs  (*),  which  has  decided  that  under  a  will  so  framed  the 
legal  estate  passes,  not  to  the  trustee,  but  to  the  person  who 
takes  the  life  interest.  I  consider  that  that  is  settled  beyond 
172]  *question.  The  case  has  not  only  got  into  the  text- 
books, but  has  been  constantly  recognized  and  acted  upon  ; 
and  it  is  quite  too  late  to  discuss  the  propriety  of  the  decision. 

That  being  so,  I  have  to  consider  a  gift  which,  so  far  as 
the  terms  of  it  are  concerned,  is  exceedingly  similar  to  the 
case  of  Doe  v.  Biggs  (*).  The  gift  here  is  a  gift  of  the  land 
to  the  trustees  by  name,  to  hold  the  same  unto  the  trustees 
by  name,  their  heirs,  executors,  administrators,  and  assigns, 
"upon  trust,  during  the  life  of  my  said  son  James  Baker, 
to  receive  the  rents,  issues,  and  profits  thereof,  and  to  pay 
the  same  unto  my  said  son  James  Baker  and  his  assigns 
during  his  life,  or  otherwise  to  permit  him  or  them  to  re- 
ceive the  same."  Except  that  the  words  are  "on  trust  to 
receive  and  pay,"  instead  of  "on  trust  to  pay,"  the  case  is 
absolutely  undistinguishable  from  Doe  v.  Biggs  ;  but,  inas- 
much as  the  ratio  decidendi  in  Doe  v.  Biggs  was  that  the 
latter  direction  in  a  will  being  inconsistent  with  the  former 
must  be  followed,  the  trust  "to  receive  and  pay"  is  as 
much  antagonistic,  according  to  that  view,  to  the  trust  to 
permit  to  receive  as  the  trust  to  pay  is  antagonistic  to  the 
trust  to  permit  to  receive ;  consequently,  if  Doe  v.  Biggs  is 
governing  case  on  the  subject,  which  I  take  it  to  be,  this  to  be  a 
case  is  absolutely  undistinguishable  from  it :  and  if  there  is 
nothing  more  in  the  will,  it  is  plain,  I  take  it,  on  the  author- 
ity of  that  case,  that  the  legal  estate  during  the  life  of  James 
Baker  is  in  James  Baker. 

But  then  it  is  said  that  there  is  a  receipt  clause.  It  is 
true  that  there  is  a  receipt  clause  in  the  will,  which  declares 
that  the  receipts  of  the  trustees  and  executors  shall  be 
good  discharges,  and  it  is  quite  time  that  the  same  persons, 
that  is,  all  the  same  persons,  are  not  both  trustees  and  ex- 
ecutors. It  is  said  that  that  shows  an  intention  that  they 
shall  receive.  I  think  the  argument  is  not  without  weight. 
Certainly  the  clause  would  be  very  absurd  if  the  trustees 
could  receive  nothing,  and  if  I  were  to  hold  that  the  trus- 
tees could  receive  nothing,  I  should  find  great  difficulty  in 
saying  that  I  was  entitled  to  disregard  that  clause ;  but,  inas- 

Q)  2  Taunt.,  109. 
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much  as  I  can  give  effect  to  that  clause  without  entitling  the 
trustees  to  receive  the  rents  of  the  freehold  estates,  it  does 
not  appear  to  me  that  the  view  I  take  as  to  the  ^ift  of  the 
freeholds  is  at  all  inconsistent  *with  the  receipt  [173 
clause ;  and  it  is  the  view  which  was  taken  by  the  Court  of 
Common  Pleas. 

But  it  was  said  in  the  case  of  Baker  v.  Parson  (*)  that  it 
was  not  a  gift  merely  of  freehold  estates — that  it  was  a  gift, 
at  least,  oi  copyhold  estates  also ;  I  say  at  least,  because  I 
do  not  intend  to  give  any  opinion  as  to  whether  leasehold 
estates  would  or  would  not  pass  by  this  particular  gift. 

Now,  in  that  case,  although  Lord  Komilly  stated  his 
opinion  to  be  that  the  trustees  took  the  legal  estate  in  the 
frt^eholds  and  copyholds  for  the  life  of  the  plaintiff  in -trust 
for  him  with  remainder  to  the  heirs  of  his  body,  and  although 
it  is  possible  to  suppose  he  thought  that  that  arose  from 
some  other  words,  yet,  inasmuch  as  I  cannot  find  any  rea- 
son for  it  except  that  addressed  to  him  in  ar^ment,  I  am 
unable  to  state  why  he  arrived  at  that  conclusion,  unless  he 
adopted  the  argument.  The  argument  certainly  was,  that 
there  was  what  was  called  an  attraction,  that  tne  effect  of 
combining  freeholds  and  copyholds  in  one  devise  was  that 
the  legal  estate  in  the  copyholds  attracted  the  legal  estate  in 
the  freeholds.  But  why  should  the  legal  estate  in  the  copy- 
holds attract  the  legal  estate  in  the  freeholds,  in  preference 
to  the  legal  estate  in  the  freeholds  attracting  the  legal  estate 
in  the  copyholds  ?  If  any  physical  theory  of  attraction  is 
supposed  to  govern  the  decisions  of  courts  of  justice  on 
questions  of  the  limitations  of  real  estate  according  to  Eng- 
lish law,  I  suppose  it  would  be  thought  that,  following 
physical  theories,  the  weightier  and  more  important  body 
would  attract  the  smaller  and  less  important  body,  and  that, 
inasmuch  as  according  to  English  law  freeholds  are  looked 
upon  as  being  better  so  far  as  tenure  is  concerned  than  copy- 
holds, it  would  follow  that  the  freeholds  would  attract  the 
copyholds.  But  really  there  can  be  no  theory  of  attraction 
one  way  or  the  other. 

The  case  of  Houston  v.  Hughes  (")  was  referred  to,  which 
was  said  to  warrant  that  theory  of  attraction.  However, 
when  we  come  to  look  at  that  case  we  find  that  it  was  a  case 
in  which,  as  I  understand  it,  there  were  excellent  reasons 
for  giving  a  legal  fee  to  the  trustees.  The  gift  itself  was 
containe(i  in  a  will;  which  was  sent  for  the  opinion  of  the 
Court  of  Common  Law  by  the  *Court  of  Chancery,  [174 
as  was  the  practice  in  those  days.     It  began  by  a  direction 

O  42  L.  J.  (Ch.),  228.  (*)  6  B.  A  C„  4Q3. 
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that  his  (the  testator's)  just  debts,  funeral  and  testamentary 
expenses,  and  the  expenses  of  proving  his  said  will,  should 
be  fully  paid  and  satisfied  ;  followed  by  a  devise  to  trustees 
of  all  his  property,  freeholds,  copyholds,  or  leaseholds. 
According  to  my  notion  of  the  law  as  it  then  stood  and  as 
it  still  stands,  that  would  have  charged  the  debts  on  the 
real  estate,  and  you  did  not  want  any  more  (there  being  a 
devise  to  the  trustees  and  their  heirs)  to  give  them  the  fee. 
There  were  other  reasons  for  giving  them  the  fee  also.  Mr. 
Justice  Bayley  says  this  (*) :  "Upon  the  Question  whether 
the  trustees  take  the  legal  fee  or  not  I  think  that  according 
to  the  case  of  Doe  v.  Willan  ('),  where  an  estate  is  given  to 
trustees  and  their  heirs  indennitely,  the  trustees  will  take 
the  fee  if  the  purposes  of  the  trust  require  that  they  should 
have  the  absolute  property  in  them,  or  that  they  should 
take  it  for  an  indefinite  period  of  time  unless  a  contrary 
intent  is  manifested  on  the  face  of  the  will."  I  take  it  the 
law  is  now  settled  in  wider  terms  than  that — that  now  they 
take  the  fee  unless  you  can  show  on  the  other  side  that  the 
estate  is  distinctly  limited,  that  is  to  say,  the  onus  probandi 
is  the  other  way.  •'  Now,  in  this  case,  the  freehold  property 
being  mixed  with  property  in  which  the  trustees  must  have 
the  whole  interest,  is  a  circumstance  which  may  assist  the 
court  in  determining  whether  the  trustees  take  the  whole 
fee  or  less  than  the  fee."  I  cannot  understand  that  state- 
ment. Was  it  ever  said  that  under  the  old  law  that  gave 
them  a  fee  without  words  of  limitation  ?  "In  this  instance 
they  must  take  an  absolute  interest  both  in  the  copyholds 
and  in  the  leaseholds  for  years  ;  and  if  they  do  not  take  an 
absolute  interest  in  the  freeholds  of  inheritance  and  the  free- 
holds for  life,  the  consequence  would  be  that  the  one 
would  be  separated  entirely  from  the  other,  which  would  be 
directly  contrary  to  the  intention  of  the  testator."  But  the 
learned  judge  does  not  seem  to  have  noticed  that  if  they 
remained  together  so  long  as  the  trusts  of  the  will  required 
it,  there  was  no  reason  wliy  they  should  not  separate  after- 
wards ;  and  that  was  the  whole  question.  It  appears  to  me 
that  the  case  is  not  an  authority  for  the  principle  of  attrac- 
175]  tion,  and  that  the  ground  I  have  stated  *  would  have 
been  sufficient  to  support  the  decision,  although  it  could 
perhaps  have  been  well  supported  on  other  grounds. 

That  is  the  only  authority.  But  is  there  any  doubt  or 
question  that  you  can  give  freeholds,  copyholds,  and  lease- 
holds togetlier,  and  that  the  persons  who  take  them  nei^d 
nut  take  the  same  estate  in  all^     I  cannot  understand  why 

(')  6  B.  <k  C,  421.  O  2  B  <t  A.,  84. 
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there  should  be  any  doubt  on  the  subject,  or  why  there 
should  be  any  motion  that  they  must  perforce  take  the 
same  estate. 

Now  I  come  to  treat  of  the  gift  of  copyholds.  The  gift 
of  copyholds  standing  alone  seems  to  me  to  be  quite  as  free 
from  difficulty  as  the  gift  of  freeholds  standing  alone.  I 
pass  from  the  consideration  of  their  going  together.  I  say 
that  it  ought  not,  in  my  opinion,  to  affect  the  construction. 
The  gift  of  copyholds  to  A.  upon  trust  for  B.  gives  a  legal 
estate  in  the  copyholds  to  A.,  and  the  reason  of  it  is  this, 
that  you  have  no  aid  from  the  analogy  of  the  Statute  of 
Uses ;  the  testator  cannot  intend  to  tell  you  it  is  to  be  settled 
according  to  the  Statute  of  Uses,  because  the  Statute  of  Uses 
never  did  apply  to  copyholds. .  So  that  you  lose  the  reason 
for  construmg  this  will  with  reference  to  the  Statute  of  Uses. 

If  that  is  so,  the  next  question  arises  :  Is  there  any  way 
of  limiting  the  estate  ?  Is  a  gift  to  A.  and  his  heirs  of  copy- 
holds upon  trust  for  B.  for  life,  and  after  the  death  of  6. 
upon  trust  for  C.  in  fee,  one  which  of  necessity  carries  a  fee 
simple,  if  I  may  so  call  it — it  is  not  a  fee  simple,  but  an 
absolute  interest  in  the  copyholds — to  the  trustee?  Now 
that  is  a  question  which  has  been  argued  and  decided  more 
than  once.  First,  what  is  the  law  respecting  copyholds? 
The  law  with  respect  to  freeholds  is  clear,  that  you  do  not, 
under  an  indefinite  gift  to  trustees  with  a  definite  period  for 
the  existence  of  the  trust,  assume  that  a  larger  legal  estate 
was  intended  to  pass  to  the  trustees  than  was  necessary  for 
the  performance  of  the  trust  during  that  definite  period. 
That  has  frequently  been  laid  down  by  the  courts.  I  will 
read  what  was  said  in  Watson  v.  Pearson  {'):  ''It  is  cer- 
tainly true  that  where  the  purposes  of  the  trust  upon  which 
the  estate  is  devised  to  trustees  are  such  as  not  to  require 
a  fee  in  them,  as,  for  instance,  where  the  trust  is  to  pay  an- 
nuities, or  to  pay  over  rents  and  profits  to  a  party  tor  life, 
there,  if  subject  to  the  specified  trusts  the  estate  is  given 
*over,  the  parties  taking  under  such  devise  over  have  [176 
been  held  to  take  legal  estates :  the  estate  given  to  the  trus- 
tees (even  when  given  with  words  of  inheritance)  having 
been  in  such  cases  taken  to  have  been  meant  to  be  coexten- 
sive only  with  the  trust  to  be  performed."  Now  there  one 
of  the  two  illustrations  given  is  a  gift  to  one  for  life  as  be- 
ing an  instance  of  a  simple  definite  trust  with  a  gift  over. 

I  may  say  that  that  doctrine  is  expressly  recognized  and 
affirmed  in  Baron  Parke's  judgment  in  the  case  of  Blagrave 
V.  Blagrave  (*).     So  that,  in  a  simple  gift  of  freeholds  to  A. 

(>)  2  Ex.,  693.  («)  4  Ex.,  660. 
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and  his  heirs  upon  trust  to  pay  the  rents  to  B.  for  life,  with 
a  gift  over  on  the  death  of  6.  in  remainder  simply  to  C. 
and  his  heirs,  C.  takes  the  legal  estate  after  the  deatn  of  B. 
That  I  take  to  be  clear  and  settled  law.  But  this  also  has 
been  decided :  that  if,  instead  of  a  simple  remainder,  the 
testator  begins  again  and  gives  the  property  in  this  way, 
"I  give  Blackacre  to  A.  and  B.  and  their  heirs,  upon  trust 
to  pay  the  rents  to  C.  for  life,  and  after  the  decease  of  C.  I 
give  and  devise  Blackacre  toD.;"  there,  it  being  what  is 
called  a  new  devise,  it  has  been  held  to  be  equally  clear — 
it  cannot  be  more  clear  or  better  established — that  the 
devisee  takes  the  legal  estate ;  it  being  the  beginning  of  a 
new  devise,  the  estate  of  the  trustees,  although  not  in  terras 
limited  to  the  life  of  the  first  beneficial  owner,  is  read  as  if 
it  were  so  limited. 

That  is  the  law  as  to  freehold  estates.  Then  what  is  the 
law  as  to  leasehold  estates  ?  Upon  that  a  modern  case,  no 
doubt,  but  a  very  good  authority,  Stevenson  v.  Mayor  of  Liv- 
erpooK^)  has  been  cited.  There  there  was  a  gift  in  this  way  : 
a  gift  which  the  court  held  to  be  a  gift  for  life  to  a  lady, 
and  that  the  executors  during  her  life  took  the  legal  estate, 
the  gift  being  indefinite.  It  was  given  in  this  wise  :  ''  Sub- 
ject to  my  debts,  I  bequeath  to  my  wife  the  clear  rentals  of 
my  two  (leasehold)  houses  for  her  life,  to  be  paid  to  her 
every  month,  and  after  her  decease  I  leave  (one  of  them)  to 
my  son  R. ;  and  I  direct  that  the  rents  shall  be  received  and 
the  property  be  under  the  management  of  my  executors. 
After  K's  decease"  (that  is,  the  son),  ''I  direct  his  share 
of  the  property  be  equally  divided  between  his  children ; 
but,  should  he  die  without  leaving  lawful  issue,  I  direct  the 
177]  *8ame  to  be  equally  divided  among  tlie  surviving 
children  of  my  daughter."  Then  he  appointed  executors, 
and  the  executors  proved  the  will.  It  was  held,  that 
although  there  was  no  direct  bequest,  the  executors  took 
the  legal  estate  in  tjie  house*  as  trustees,  but  only  to  the  ex- 
tent of  the  trust,  and  that  after  the  death  of  K.  the  legal 
estate  became  vested  in  the  surviving  children,  that  is,  it 
was  held  that  the  extent  of  the  trust  was  marked  out  by  a 
definite  limited  interest,  and  that  the  moment  there  was  ab- 
solute interest,  the  same  as  in  freeholds,  trustees  were  not 
wanted  any  longer,  because  the  absolute  owners  might  fairly 
take  care  of  their  own  property.  Consequently,  I  take  it 
the  law  as  to  leaseholds  is  exactly  the  same  as  to  freeholds. 

Now,  what  is  the  law  as  to  copyholds  ?  On  that  point 
there  is  a  most  distinct  authority,  if  any  authority  is  wanted. 

(»)  Lawliop.,  10  Q.  B.,  81. 
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In  Doe  V.  Barthrop  (*)  the  point  occurred.  In  that  case 
there  was  a  gift  of  copyholds  to  trustees  and  their  heirs  in 
trust  to  permit  a  lady,  who  was  not  married,  though  that 
is  not  material,  to  receive  the  rents  or  to  pay  the  same  to 
her  during  her  life,  and  they  were  to  be  free  from  the  debts 
of  the  husband,  if  she  should  marry,  and  after  her  death 
in  such  manner  as  she  should  appoint,  and  in  default  of 
appointment  to  her  right  heirs.  The  question  was,  whether, 
after  the  death  of  the  testatrix,  she  having  used  the  second 
class  of  words,  ''I  devise  the  premises  unto  such  person," 
the  appointee  under  the  lady's  will  took  the  legal  estate  in 
the  copyholds.  The  judges  decided  that  the  appointee  did 
take  the  legal  estate,  for  the  reason  that  there  had  been  a 
gift  to  trustees  and  their  heirs  indefinite  in  terms,  not  re- 
quired for  any  purj)ose  after  the  life  of  the  lady,  because 
sue  could  then  appoint  absolutely  or  her  heirs  would  take, 
and  there  was  no  necessity  for  the  continuance  of  the  trust 
after  her  death.  The  terms  of  the  trust  were  indefinite  to 
them  and  their  heirs,  but  it  was  held  that  the  trust  was  con- 
fined by  the  words  ''during  her  life."  It  is  exactly  the 
same  rule  in  principle  both  as  regards  freehold  and  lease- 
hold estates.  So  that,  as  regards  the  three  descriptions  of 
estates,  where  there  is  an  indefinite  devise  to  trustees  and 
their  heirs  upon  trust  to  pay  or  allow  somebody  to  receive 
the  rents  during  life,  followed  either  by  a  simple  remainder 
to  another  ^person  in  fee  simple,  or  in  fee  tail,  or  as  [178 
another  person  shall  appoint,  out  giving  an  absolute  inter- 
est ;•  or  followed  by  a  new  devise  to  a  person  in  fee  simple 
or  fee  tail,  or  giving  an  absolute  interest, — ^in  either  of  those 
cases  the  estate  of  the  trustees  by  implication  is  to  be  lim- 
ited to  the  life  of  the  person  who  takes  the  first  life  interest. 
Now,  applying  that  to  this  case,  we  find  the  exact  case  so 
far  in  Doe  v.  Barthrop  (^) — taking  away  the  separate  use, 
which  is  immaterial,  for  the  rule  is  the  same  whether  the 
tenant  for  life  is  a  man  or  a  woman — here  we  find  the  estate 
is  to  be  held  during  the  life  of  the  son  by  the  trustees  who 
are  to  pay  or  permit  him  to  receive  the  rents,  which,  being  a 
copyhold,  must  give  them  the  legal  estate  at  all  events — 
''and  from  and  after  the  decease  of  my  said  son  James,  I 
give  and  bequeath  the  same"  ^a  new  devise)  "to  the  sole 
use  and  behoof  of  the  heirs  of  his  body  lawfully  begotten," 
which  is  a  fee  tail.  The  result,  therefore,  is,  that  according 
to  what  I  understand  to  be  the  settled  law  on  the  subject, 
there  is  an  estate  in  the  trustees  and  their  heirs  during  the 
life  of  the  son  in  the  copyholds,  and  after  his  death  the 

(•>  5  Taunt.,  a82. 
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legal  estate  to  the  use  of  the  heirs  of  his  body  ;  and  if  that 
be  so,  I  can  give  fall  effect  to  the  receipt  clause,  because  the 
trustees  will  receive  the  rents  of  the  cop)^holds  during  the 
life  of  the  son,  and  there  is  no  occasion  to  reject  it  or  to  say 
that  it  has  no  bearing  on  the  construction. 

For  these  reasons,  I  am  of  opinion  that  the  plaintiff  can 
make  a  good  title  to  the  freehola- estates,  but  that  he  cannot 
make  a  good  title  to  the  copyhold  estates,  and  therefore  I 
allow  the  demurrer. 

Solicitors  for  the  plaintiff :  Messrs.  Newman  &  Lyon. 
Solicitors  for  the  defendant,   Messrs.    Tidy^  Herbert  & 
Tidy. 


[Law  Reports,  20  Equity  Cases,  179.] 
M.  R.,  April  29,  1876. 

*In  re  Coward' and  Adams'  Purchase.        [179 

[1876     C.     69.] 

Husband  and  Wife — Legacy  to  Wife  not  reduced  into  Pottsemon — Desertion — ProtecHon 
Order^20  A  21  Vict,  c.  86, «.  21,  26— Kcwdor  and  Purchaser  Act,  1874  (87  d:  88 
Vict.  e.  78),  «.  ^— Costs. 

Where  a  married  woman,  entitled  to  a  legacy  charged  on  real  estate  which  had 
not  been  reduced  into  posdession  by  her  husband,  obtuned  a  protection  order,  in 
consequence  of  her  husband's  desertion,  under  20  <&  21  Vict.  c.  86,  s.  21: 

Heldf  that  the  legacy,  on  being  paid  to  her  after  the  date  of  the  order,  was  prop- 
erty which  then  came  to  or  devolved  upon  her  within  sects.  21  and  26  of  the  act, 
and  that  her  receipt  was  a  good  discharge : 

Ueldf  also  (the  question  being  raised  by  summons  under  the  Vendor  and  Purchaser 
Act,  1874,  8.  9,  in  respect  to  the  title  to  the  estate  charged),  that  the  declaration 
ought  to  be  made  without  costs. 

Form  of  order. 

This  was  an  application  under  the  Vendor  and  Purchaser 
Act,  1874  (37  &  38  Vict.  c.  78),  s.  9.  The  vendor,  Thomas 
Coward,  was  entitled  under  a  devise  to  a  copvhold  estate 
charged  with  a  legacy  of  £400  to  the  testator  s  daughter, 
the  wife  of  James  Leggett.  The  legacy  was  not  reduced 
into  possession  by  Leggett,  but  was  retained  by  Coward  till 
after  the  10th  of  March,  1874,  when  Mrs.  Leggett,  having 
been  deserted  by  her  husband,  obtained  a  protection  order 
under  20  &  21  Vict.  c.  86,  s.  21,  whereupon  Coward  paid 
the  legacy  to  Mrs.  Leggett  on  her  receipt. 

Coward  had  contracted  with  J.  R.  Adams  for  the  sale  to 
him  of  the  said  devised  estate,  and  the  abstract  having 
been  delivered,  a  requisition  was  made  by  the  intending 
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purchaser  as  to  the  proper  discharge  of  the  estate  from  the 
payment  of  the  legacy. 

The  summons  was  taken  out  by  the  vendor  in  respect  of 
the  purchaser's  requisition,  and  the  question  was  whether 
Mrs.  Leggett's  receipt  was  a  valid  discharge  so  as  to  give  a 
good  title  to  the  purchaser. 

Mr.  Rigby^  for  the  vendor :  The  receipt  given  by  Mrs. 
.  Leggett  was  a  sufficient  discharge  for  the  legacy  charged  on 
the  devised  estate.  This  legacy  had  *not  been  reduced  [180 
into  possession  by  the  husband,  nor  paid  to  him.  I  sub- 
mit, therefore,  that  after  she  had  obtained  the  protection 
order,  it  was  property  that  came  to  or  devolved  upon  her 
within  the  meaning  of  the  act  20  &  21  Vict.  c.  86. 

By  sect.  21  of  tne  act  a  wife  deserted  by  her  husband 
may  apply  to  a  magistrate  for  an  order  "to  protect  any 
property  she  may  become  possessed  of  after  such  deser- 
tion," and  it  is  provided  that  she  shall  be  in  the  like  posi- 
tion with  regard  to  property  as  she  would  be  under  that 
act  if  she  had  obtained  a  decree  of  judicial  separation.  By 
sect.  25  it  is  provided  that  in  the  case  of  judicial  separation 
she  shall,  "  whilst  the  separation  shall  continue,  be  con- 
sidered as  a  feme  sole  with  respect  to  any  property  which 
she  may  acquire  or  which  may  come  to  or  devolve  upon 
her." 

The  case  of  In  re  Insole  (*)  was  somewhat  similar  to  the 
present.  There  a  married  woman  entitled  to  a  reversion- 
ary interest  in  personalty  had  joined  with  her  husband  in 
mortgaging  such  interest,  and  afterwards  obtained  a  decree 
of  judicial  separation,  and  while  she  was  living  apart  from 
her  husband  the  property  came  into  possession.  It  was 
held  that  she  was  entitled  to  it  absolutely  under  sect.  26 
of  the  act  before  mentioned,  and  under  21  &  22  Vict.  c. 
108,  s.  8. 

So  in  Johnson  v.  Lander  ('),  where  a  wife  had  instituted 
a  suit  to  enforce  her  equity  to  a  settlement  of  a  trust  fund, 
and  while  the  suit  was  pending  obtained  a  decree  of  judicial 
separation  from  her  husband :  there  the  court  ordered  tiie 
fund  to  be  paid  to  her. 

This  bein§  so  in  the  case  of  judicial  separation,  it  is  even 
more  clear  m  the  case  of  a  protection  oraer  which  extends 
to  ''any  property  she  may  become  possessed  of."     In  the 

E resent  case,  therefore,  the  wife's  receipt  for  the  legacy  will 
B  a  sufficient  protection  to  the  purchaser. 
Mr.  C.  Browne^  for  the  purchaser,  submitted  that  it  was 

(»)  Law  Rep.,  1  Eq.,  470.  (*)  Law  Rep.,  7  Eq.,  228. 
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too  doubtful  whether  the  wife's  receipt  is  a  suffltgient  dis- 
charge for  the  title  to  be  accepted  by  tue  purchaser. 

Sir  G.  Jessel,  M.R.:  The  simple  question  in  this  case 
181]  is,  whether  a  wife  who  has  *obtained  a  protection 
order  under  sect.  21  of  the  act  20  &  21  Vict.  c.  86,  can  give 
a  good  receipt  for  a  legacy  payable  to  her  while  a  married 
woman.  The  legacy  was  presently  i)ayable,  but  was  not 
exigible  either  by  the  husband  or  wife  during  their  joint . 
lives.  The  wife  could  only  obtain  it  by  filing  a  bill  by  her 
next  friend ;  the  husband  could  not  receive  it  unless  the 
owner  of  the  estate  on  which  it  was  charged  chose  to  pay  it 
to  him  ;  in  no  case  could  either  obtain  payment  of  it  with- 
out such  owner's  consent.  There  was,  therefore,  no  abso- 
lute right  to  the  legacy  in  either  husband -or  wife  before 
the  desertion. 

The  protection  order,  by  sect.  21  of  the  act,  places  the 
wife  "in  the  like  position  in  all  respects  with  regard  to 
property  as  she  would  be  if  she  had  obtained  a  decree  of 
judicial  separation,"  in  which  case  it  is  provided  by  sect.  25 
that  "she  shall,  whilst  the  separation  shall  continue,  be 
considered  as  ^feme  sole  with  respect  to  property  of  every 
description  which  she  may  acquire,  or  whicn  may  come  to 
or  devolve  upon  her." 

Here  the  person  liable  to  pay  the  legacy  goes  to  the  wife 
after  the  protection  order  and  offers  to  pay  it.  He  might 
have  paid  it  to  the  husband,  but  having  thus  come  to  the 
wife  and  offered  to  pay  it  to  her  it  comes  to  her  within  the 
meaning  of  the  section,  and  that  which  never  was  hers  be- 
fore becomes  hers  when  she  is  to  be  considered  with  respect 
to  it  as  if  she  were  a  feme  sole.  Both  on  the  words  of  the 
section  and  in  the  true  meaning  of .  the  transaction,  this  is 
property  which  she  acquires  after  the  date  of  the  protection 
order.  A  similar  point  was  decided  in  Johnson  v.  Lan- 
der  (*) ;  but  if  there  were  no  other  decision,  I  should  be  of 
opinion  that  she  could  give  a  good  discharge  for  her  legacy. 

The  9th  section  of  the  act  oi  1874  gives  to  the  court  a  dis- 
cretion as  to  costs,  but  I  do  not  consider  it  is  a  case  in 
which  the  unsuccessful  party  to  the  application  should  pay 
all  the  costs. 

The  proper  form  of  order  will  be,  that  the  court  being  of 
opinion  that  Mrs.  Leggett  was  by  virtue  of  a  protection  order 
empowered  to  give  a  valid  receipt  for  the  legacjr,  it  is  de- 
clared that  the  requisition  of  the  purchaser  is  satisfied. 

Solicitors:  Messrs.  Cole^  Cole  &  Jackson;  Mr.  J,  H, 
Adams. 

(')  Law  llip.,  7  Ki[.,  TIS. 
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See  11  Eng.  Rep.,  619  note. 

In  Maryland  it  is  held  that  under  the 
statiUe  of  that  state  (Code,  art.  98, 
§  82),  where  a  married  woman  dies  in- 
testate possessed  of  a  mortgage  the 
husband,  as  sitch,  may  foreclose  it  with- 
out administering  upon  her  estate : 
Mdbray  v.  Leckie,  42  Maryland,  474. 

By  the  common  law  the  receipt  by  a 
husband  of  his  wife's  choses  in  action, 
was  presumed  to  be  a  reduction  of 
them  to  his  possession,  and  this  pre- 
sumption could  be  overthrown  only  by 
proof  of  a  positive,  clear,  precise  and 
consistent  intention  to  the  contrary  ex- 
isting at  the  time  of  receiving  them. 

The  wife's  property  must  come  into 
his  possession  quasi  husband,  or  she 
takes  as  survivor  instead  of  as  his  per- 
sonal representatives. 

Conversion  of  the  wife's  property  is 
not  reduction  into  possession  ;  it  is  only 
evidence  of  it,  and  may  be  explained 
by  other  evidence  negativing  the  inten- 
tion of  its  having  been  reduced  to  pos- 
session, so  as  to  transfer  the  title  to  the 
husband. 

Declarations  of  the  husband  when 
receiving  the  wife's  money  or  choses 
in  action,  or  afterwards,  clearly  evin- 
cive of  his  intent  at  the  reduction  into 
posvsession,  are  sufficient  to  repel  the 
presumption  of  personal  acquisition 
and  establish  the  relation  of  trustee  for 
the  wife. 

In  this  case  the  husband,  in  1837,  re- 
ceived the  wife's  money  from  her  guar- 
dian, promising  then  and  afterwards 
that  he  would  g^ve  her  a  note  for  it ;  on 
her  importunity  he  gave  her  a  note  in 
1850.  In  view  of  the  mutual  confi- 
dence arising  from  the  marital  rela- 
tion the  delay  in  giving  the  note  did 
not  rebut  the  presumption  that  he  re- 
ceived the  money  as  trustee  for  the 
wife :  Moyer*8  Appeal,  77  Penn.  St. 
Rep.,  482. 

The  only  proof  of  the  receipt  of  cer- 
tain moneys  by  the  wife  during  the  life 
of  her  husband  was  in  her  own  evi- 
dence, when  at  the  same  time  she  stated 
that  the  money  had  been  given  to  her 
by  the  husband :  the  court  held  she 
was  entitled  to  retain  the  amount,  and 
that  it  formed  no  part  of  the  testator's 


personal  estate  :  McEdwards  v.  Ross,  6 
Grant's  (U.C.)  Chy.,  373. 

In  the  cases  of  parties  who  intermar- 
ried before  the  act  of  1850  relative  to 
the  "  rights  of  married  women  "  (R,  S., 
ch.  95),  if  the  wife,  at  the  time  of  her 
marriage,  held  a  note  then  past  due, 
and  if  her  husband,  during  his  life- 
time, never  assorted  any  claim  to  such 
note,  but  constantly  treated  it  and  its 
proceeds  as  the  property  of  the  wife, 
it  must  be  held  to  have  been  her  sepa- 
'rate  property. 

The  facts  that  the  husband  had  in 
his  own  hands  at  times  such  note  and 
other  notes  turned  over  by  the  maker 
in  payment  thereof,  and  the  proceeds 
of  these,  and  that  he  invested  such  pro- 
ceeds, in  his  own  name,  are  not  conclu- 
sive evidence  that  he  did  not  relinquish 
his  right  thereto  ;  since  he  may  have 
held  the  same,  and  made  the  invest- 
ment as  agent  of  his  wife. 

If  the  husband  had  taken  possession 
of  the  first  mentioned  note  as  his  own 
he  might  have  made  a  gift  of  it  or  of 
its  proceeds  to  his  wife  ;  and  such  gift 
would  be  valid  as  against  heirs,  thoue^h 
perhaps  not  as  against  creditors  :  mU- 
ler  V.  Aram,  87  Wise,  142. 

Defendant  delivered  to  the  deceased 
wife  of  the  plaintiff  a  note  in  payment 
of  a  legacy  bequeathed  to  her,  and  she 
died  before  payment  of  the  note.  Held 
that  a  plea,  that  the  wife  as  payee  of 
the  note  had  died  before  the  plaintiff 
had  reduced  the  legacy  or  note  into 
possession,  and  that  ne  had  not  admin- 
istered upon  his  wife's  estate,  was  a 
good  answer  to  the  husband's  action  : 
Robinson  v.  Cripps,  6  Upper  Can.  Com. 
PL,  881. 

To  same  effect :  McEdwards  v.  Ross, 
6  Grant's  (U.C.)  Chy.,  373;  Ferris  v. 
Hamilton,  9  id.  862. 

See  Ferrie  v.  Kelly,  9  Grant's  (U.C.) 
Chy.,  262. 

If  a  legacy  is  bequeathed  to  a  mar- 
ried woman,  who  dies  before  any  act 
done  by  her  husband  to  reduce  it  into 
possession,  he  can  only  maintain  an  ac- 
tion for  it  as  the  representative  of  his 
wife,  though  he  may  be  beneficially- 
entitled  to  it :  CoUins  v.  Cahir,  2  Allen 
(New  Brunswick)  Rep.,  103. 
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[Law  i;^«port8,  20  Equity  Cases,  182.] 
M.R.,  May  81,  1876. 

182]  *Ba8nett  V.  Moxon. 

[1872    B.    66.] 

FartiHon  8uii — Decree  far  Sale — Limiialum  to  Heirs  of  lAninff  Pereon — "  Unborn 
Pereofi* —ParlUion  Act,  1868  (81  <fc  82  VicL  c.  40),  s.n^Truetee  Act,  1860  (18  d: 
14  Vxd.  c  60).  a.  80. 

Under  a  will  an  undivided  share  of  real  estate  stood  limited  in  remainder  after 
certain  life  estates  and  estates  tail  to  the  right  heirs  of  A.  In  a  partition  suit  to 
which  A.  was  a  party,  a  decree  for  sale  was  made  under  the  Partition  Act,  1868  : 

Held,  that  the  interests  of  the  persons  or  person  who  on  the  death  of  A.  would  be- 
come the  right  heirs  or  right  heir  of  A.  were  bound  in  equity  by  the  decree  : 

Held,  also,  that  such  persons  were  "  unborn "  persons  within  the  meaning  of  the 
Trustee  Act,  1860,  s.  SO. 

This  was  a  suit  for  partition  or  sale  under  the  Partition 
Act,  1868,  of  certain  real  estate.  A  decree  for  sale  had 
been  made,  and  the  property  had  been  sold  thereunder. 

By  the  will  of  William  Basnett,  dated  the  14th  of  April, 
1834,  the  property  in  question  was  devised  to  Daniel  Bas- 
nett, Samuel  Basnett,  and  James  Basnett,  in  equal  undi- 
vided shares,  during  their  respective  lives,  with  remainder 
as  to  one  moiety  to  James  William  Basnett  (son  of  James 
Basnett  for  life),  with  remainder  to  the  first  and  other  sons 
of  James  William  Basnett  successively  in  tail,  with  remain- 
der to  the  daughters  of  James  William  Basnett  as  tenants 
in  common  in  tail,  with  an  ultimate  remainder  to  the  right 
lieirs  of  James  Basnett ;  and  as  to  the  other  moiety  in  man- 
ner therein  mentioned. 

The  testator  died  in  August,  1836. 

James  Basnett  and  James  William  Basnett  were  both 
living  ;  the  latter  was  a  bachelor. 

At  the  death  of  the  testator  the  estate  was  subject  to  a 
mortgage,  which  was  afterwards  paid  off ;  and  upon  such 
payment  being  made  the  mortgagee  reconveyed  the  estate 
to  Thomas  Heaton  (a  defendant  to  this  suit),  his  heirs  and 
assigns,  to  the  uses  of  the  testator's  will. 

A  summons  was  taken  out  by  one  of  the  purchasers  under 
183]  the  ^decree  asking,  among  other  things,  that  it  might 
be  declared  that  the  interests  of  the  person  or  persons  who 
upon  the'death  of  James  Basnett  would  be  and  become  his 
right  heir  or  right  heirs  were  interests  of  peisons  who  upon 
coming  into  existence  wouM  be  trustees  within  the  meaning 
of  the  Trustee  Act,  1860.     \ 
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This  summons  was  adjourned  into  court,  and  now  came 
on  to  be  heard. 

Mr.  Chitty^  Q.C.,  and  Mr.  Whitehead^  for  the  summons: 
James  Basnett  is  entitled  to  one-third  of  the  estate  for 
life,  and  there  is  an  ultimate  remainder  as  to  one-half  to  his 
own  right  heirs.  Consequently  h^  has,  under  the  rule  in 
Shell]/ s  Case^  an  ultimate  remainder  in  fee  in  one-third  of 
the  estate  ;  but  his  right  heirs  will  take  an  estate  in  fee  in 
one-sixth  of  the  estate  (being  the  difference  between  one- 
half  and  one-third),  as  purchasers.  The  question  is  whether 
the  interests  of  the  right  heirs  of  James  Basnett  in  this  one- 
sixth  are  bound  in  equity  by  the  decree,  and  if  so,  whether 
the  court  can  declare  such  interests  to  be  the  interests  of 
persons  who  iipon  coming  into  existence  would  be  trustees 
within  the  meaning  of  the  Trustee  Act,  1850,  s.  80. 

First :  It  is  established  by  numerous  authorities,  of  which 
OasJceU  v.  GasJcelK^)  is  one,  that  the  interests  of  persons 
who  are  not  in  existence  or  unascertained  are  bound  by  a 
decree  for  partition.  Under  the  Partition  Act,  1868,  the 
court  may  make  a  decree  for  sale  in  all  cases  where  it  can 
make  a  decree  for  partition.  Consequently  the  interests  of 
the  right  heirs  of  James  Basnett  are  bound  by  the  decree. 

Secondly; :  The  right  heirs  of  James  Basnett  are  ''unborn 
person"  within  the  meaning  of  the  Trustee  Act,  1860,  s..30, 
which  (by  sect.  7  of  the  Partition  Act,  1868),  applies  to  sales 
in  partition  suits.  It  was  clearly  the  object  of  the  Legis- 
lature to  enable  the  court  to  deal  with  the  legal  estates  of 
all  persons  bound  by  the  decree.  The  words  ''unborn  per- 
son^' are  used  in  the  Trustee  Act  in  the  sense  of  "  person  not 
in  existence :"  see  sect.  16  of  the  Trustee  Act.  A  like  inter- 
pretation has  been  placed  upon  similar  words  in  the  Leases 
and  Sales  of  Settled  Estates  Act,  1856 :  Beioley  v.  Carter  ("). 

*Mr.  Badnall  (Mr.  Souihgate^  Q.C.,  with  him),  sug-  [184 

fested  that  at  present    the  legal  estate  was  in  Thomas 
leaton,  who  might  be  ordered  by  the  court  to  convey  it,  so 
as  to  defeat  the  title  of  the  heirs  of  James  Basnett. 
Mr.  Ince^  for  the  defendants. 

Sir  G.  Jessel,  M.R.:  I  am  of  opinion  that  it  is  only  fair 
to  construe  the  30th  section  of  the  Trustee  Act,  1860,  in 
such  a  manner  as  to  provide  for  the  case  which  I  have  to 
deal  with  here.  First  of  all,  independently  of  that  section, 
it  is  quite  plain,  and  settled  bv  authority,  that  wherever  the 
court  has  jurisdiction  to  make  a  decree  for  sale  the  decree 
for  sale  binds  in  equity  the  interests  of  all  persons  not  in 
existence,  and  who  cannot  be   made  parties  to  the  suit, 

O  6  Sim.,  643.  (*)  Iaw  Rep.,  4  Ch.,  280. 
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whether  they  are  in  existence  because  they  are  not  actually 
living  (and  of  course  cannot  be  made  parties),  or  not  in  ex- 
istence because  it  is  uncertain  who  may  become  entitled, 
and  that  even  although  it  may  be  certain  that  some  living 
person  will  ultimately  become  entitled.  In  all  those  cases 
the  decree  of  the  court  is. never  allowed  to  be  interfered  with 
by  any  of  the  persons  afterwards  coming  into  existence, 
either  by  being  born  or  by  acquiring  the  character  entitling 
them  to  an  interest.  If  any  other  rule  were  adopted,  the 
arm  of  the  court  would  be  paralyzed.  Therefore,  if  this 
Trustee  Act  of  1860  had  never  been  passed,  and  the  Parti- 
tion Act  only  had  been  passed,  yet  when  it  is  conceded  that 
you  have  before  the  court  every  living  person  who  could  be 
properly  made  a  party,  the  decree  for  sale  is  a  good  decree, 
and  binds  the  interest  of  everybody  else,  whether  unborn  or 
already  bom  (in  the  sense  of  living),  but  not  sustaining  the 
charact^er  of  the  person  taking  the  property.  In  all  such 
cases  the  decree  binds  the  equity. 

The  next  question  is,  does  it  bind  the  legal  estate,  or  have 
I  the  power  to  bind  the  legal  estate  i  Now  what  was  the 
object  of  the  Legislature  in  passing  the  7th  section  of  the 
Partition  Act,  1888  ?  The  object  could*  not  have  been  to 
bind  the  equities,  because  they  were  bound  already;  the 
only  object  was  to  transfer  the  legal  estate.  Then  the  real 
question  to  be  decided  is  whether  the  word  "unborn,"  as 
185]  used  in  the  30th  section  of  the  Trustee  Act,  1850,*means 
''non-existent"— that  is,  non-existent  in  the  character  to 
entitle  a  person  to  the  property  in  question.  I  think  that 
is  the  proper  reading  of  the  term.  The  object  was  to  enable 
the  court  to  convey  a  future  legal  estate  devolving  upon  a 
person  who  could  not  be  made  a  party  to  the  suit.  In  a 
a  sense  the  right  heirs  of  a  living  person  are  unborn  persons. 
In  a  sense,  the  future  heir-at-law  of  a  living  person,  although 
be  may  be  a  living  man,  is  not  a  living  heir.  As  heir — ^that 
is  to  say  strictly  in  the  character  of  heir — he  comes  into  ex- 
istence at  a  future  period.  Again,  the  word  "  person"  does 
not  necessarily  mean  a  man  at  all.  It  applies  by  the  inter- 
pretation clause  to  a  corporation.  I  think  the  word  ''un- 
born" may  be  interpreted  fairly  and  properly,  looking  at 
the  intention  and  fair  spirit  of  the  act,  to  mean  any  person 
so  far  not  in  existence  as  that  he  could  not  be  properly 
made  a  party  to  the  suit,  and  the  latter  words  of  the  sec- 
tion help  that  view.  The  section  enables  the  court  to  make 
such  an  order  as  it  "might  under  the  provisions  of  this  act 
make  concerning  the  estates,  rights,  and  interests  of  trus- 
tees born  or  unborn."     In  strictness,  there  is  nq  such  thing 
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as  an  "unborn  trustee ;"  it  is  not  easy  to  put  a  meaning  on 
the  words,  but  whatever  may  be  meant,  I  think  it  is  clear 
that  the  word  "unborn"  is  not  here  used  in  the  popular 
sense.  Seeing,  then,  that  the  word  is  used  in  the  later  part 
of  the  section  not  in  the  popular  sense,  I  think  I  am  war- 
ranted in  saying  that  the  case  comes  within  the  act ;  and  it 
will  be  unnecessary  to  revert  to  the  curious  learning  which 
has  been  referred  to,  as  to  the  estate  of  grantee  to  uses  and 
so  forth. 

There  will  be  a  declaration  according  to  the  terms  of  the 
summons,  and  it  will  be  well  also  to  declare  that  all  the 
parties  to  the  suit  are  trustees,  so  as  to  bind  the  legal  estate 
in  that  way  also. 

Solicitors:  Messrs.  T.  White  &  Sons;  Mr.  H.  Tyrrell; 
Mr.  E.  Doyle. 

See  7  Eng.  Rep.,  629  note. 


[Law  Reports,  20  Eqaity  Cases,  186.] 
M.R.,  AprQ  4,  1876. 

*In  re  Macleay.  [186 

[1876    M.     76.] 

WiSt — Ratraifd  on  Alienation — Devise  on  Condilion  never  to  tell  out  of  FamUif — Vendor 
and  Furchaeer— 7^10—25  db  26  Viet,  c.  68,  ».  6. 

Deyise  "  to  my  brother  J.  on  the  condition  that  he  never  sells  out  of  the  family," 
followed  by  g^fls  to  other  relatives  : 

Held,  that  the  condition  was  valid : 

Held,  also  (on  an  application  under  26  A  26  Vict,  c  68,  s.  6),  that  J.  could  not 
give  a  marketable  title  to  a  purchaser  who  was  a  stranger  to  the  family. 

Attwaier  v.  AUwcUer  {})  distinguished. 

This  was  a  summons  taken  out  by  an  intending  pur- 
chaser for  the  opinion  of  the  court  on  a  question  as  to  the 
vendor's  title  under  the  Transfer  of  Land  Act  (26  &  26  Vict. 
c.  53),  s.  6. 

Margarette  Mayers,  by  her  will,  after  a  gift  to  her  brother 
Henry  on  condition  that  he  settled  it  on  his  wife  and  chil- 
dren, and  the  gift  of  a  like  sum  to  his  sisters,  made  the  fol- 
lowing devise : 

'*  I  give  to  my  dear  brother  John  the  whole  of  the  prop- 
erty given  to  me  bv  my  dear  aunt  Clara  Perkins,  consisting 
of  the  manor  of  Bletchingley,  in  the  county  of  Surrey,  and 
the  Pendell  Court  Mansion,  with  the  land  belonging  to  it, 
on  the  condition  that  he  never  sells  it  out  of  the  family." 

The  testatrix  then  gave  legacies  to  her  nephews  and  nieces 

(»)  18  Beav.,  830. 
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named  in  the  will,  and  after  a  legacy  to  a  servant,  gave  the 
residue  of  her  estate  and  effects  to  her  ''dear  brothers"  and 
'*dear  sisters." 

John  Perkins  Mayers,  the  devisee  under  the  will,  con- 
tracted with  Sir  George  Macleaj  for  the  sale  to  him  of  the 
property  comprised  in  the  devise,  with  a  proviso  that  the 
intending  purchaser  should  be  at  liberty  to  apply  for  regis- 
tration of  the  hereditaments  in  the  OflSce  of  Land  R^stry, 
and  that  in  the  event  of  its  being  found  impossible  to  obtain 
such  registration,  the  contract  should  be  void. 
187]  In  the  course  of  the  investigation  of  the  title  a  doubt 
arose  whether  a  marketable  title  could  be  made  to  the  prop- 
erty, having  regard  to  the  condition  annexed  to  the  aevise 
to  the  vendor  "that  he  never  sells  it  out  of  the  family;" 
and  the  following  question  was  submitted  to  the  court  by 
the  Registrar  under  sect.  6  of  the  Transfer  of  Land  Act : 
''Whether,  having  regard  to  the  sale  by  the  vendor,  the 
title  is  such  as  a  court  of  equity  would  hold  to  be  a  valid 
marketable  title  within  the  meaning  of  the  5th  section  of  the 
Act." 

Mr.  Fischer^  QC.,  and  Mr.  N alder ^  for  Sir  G.  Macleay, 
submitted  the  question  of  the  validity  of  the  condition  to 
the  iudgment  of  the  court. 

They  cited  Co.  Litt.  (*) ;  Attwater  v.  Attwateri^y^  WarcY. 
Cann  {*) ;  Churchill  v.  Marks  (*);  Oravenor  v.  Waikins  (*) ; 
Blackwell  v.  Bull{*). 

Sir  G.  Jessel,  M.  R.  :  The  question  I  have  to  decide  is. 
whether  a  condition  in  a  will  containing  these  terms  is  valid 
in  law :  "I  give  to  my  dear  brother  John  the  whole  of  the 
property  given  to  me  by  my  late  dear  aunt  Clara  Perkins, 
consisting  of  the  manor  of  Bletchingley,  in  the  county  of 
Surrey,  and  the  Pendell  Court  Mansion,  with  the  land  be- 
longing to  it,  on  the  condition  that  he  never  sells  it  out  of 
the  family."  Then  the  testatrix  gives  certain  property  to 
nephews  and  nieces,  naming  them,  and  other  property  to 
her  "dear  brothers"  and  "dear  sisters,"  who  are  evidently 
treated  by  her  as  members  of  her  family;  I  have  no  doubt 
the  family  in  question  means  her  blood  relations.  Looking 
at  the  will,  I  have  no  doubt  that  there  is  a  condition  annexfed 
to  the  gift  in  fee,  and  that,  under  the  word  "property,"  the 
vendor  will  get  the  fee  of  the  freehold  manor  in  question, 
and  mansion-house  and  lands,  on  the  condition  that  ne  never 
sells  it  away  from  his  blood  relations. 

(')  Page  228  a.  (*)  1  Coll,,  441. 

(»)  18  Beav.,  830.  (»)  Law  Rep.,  6  C.  P..  500. 
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First  of  all,  it  is  to  be  observed  that  the  condition,  good 
or  bad,  is  confined  within  legal  limits ;  it  is  applicable 
merely  to  the  *devisee  himself,  and  therefore  is  not  [188 
void  on  anv  ground  of  remoteness.  It  has  been  suggested, 
however,  that  it  is  void  as  being  repugnant  to  the  qualitj^  of 
the  estate,  that  is  to  say,  that  you  cannot  restrict  the  right 
of  an  owner  in  fee  of  alienating  in  any  way  in  which  he  may 
think  fit.  If  that  were  the  law,  tlie  condition  would  be 
plainly  void.  But,  with  the  exception  of  one  authority,  a 
case  decided  by  my  immediate  predecessor,  I  am  not  aware 
that  the  law  has  ever  been  laid  down  in  that  way. 

The  law  on  the  subiect  is  very  old,  and  I  do  not  think  it 
can  be  better  stated  than  it  is  in  Coke  upon  Littleton,  in 
Sheppard's  Touchstone,  and  other  books  of  that  kind, 
which  treat  it  in  the  same  way.  Littleton  says(*):  ''If  a 
feoffment  be. made  upon  this  condition,  that  the  feoffee  shall 
not  alien  the  land  to  any,  this  condition  is  void,  because 
when  a  man  is  enfeoffed  of  lands  or  tenements  he  hath  power 
to  alien  them  to  any  person  by  the  law.  For  if  such  a  con- 
dition should  be  good,  then  the  condition  should  oust  him  of 
all  the  power  which  the  law  gives  him,  which  should  be 
against  reason,  and  therefore  such  a  condition  is  void." 
Then  he  says  C):  "But  if  the  condition  be  such  that  the 
feoffee  shall  not  alien  to  such  a  one,  naming  his  name,  or  to 
any  of  his  heirs  or  of  the  issues  of  such  a  one,  or  the  like, 
which  conditions  do  not  take  away  all  power  of  alienation 
from  the  feoffee,  then  such  condition  is  good."  So  that, 
according  to  Littleton,  the  test  is,  does  it  take  away  all 
power  of  alienation  ?  I  think  it  is  fair  to  make  one  re- 
mark, which  is  made  in  the  case  of  Muschamp  v.  BliLet  (') 
cited  in  Jarman  on  Wills  (*),  and  adopted  by  Lord  Romilly 
in  the  case  I  am  going  to  refer  to,  of  AUwater  v.  Att- 
water  (*) — that  it  must  not,  in  fact,  take  away  all  power, 
because,  if  you  say  that  he  shall  not  alien  except  to  A.  B., 
who  you  know  will  not  or  cannot  purchase,  that  would  be 
in  effect  restraining  him  from  all  alienation,  and,  as  is  very 
well  said  in  many  cases,  and  is  said  in  a  passage  in  Coke  to 
which  I  am  about  to  refer,  you  cannot  do-  that  indirectly 
which  you  can  do  directly.  I  had  occasion  to  refer,  in  the 
case  of  Jacobs  v.  Brett  (•)  to  a  practice  which  was  said  to 
prevail  in  the  Court  of  Common  Pleas,  and  where  I  said  it 
never  could  have  been  ^considered  by  that  court  as  [189 

(»)  Page  222  a.  (*)  8d  ed.  vol.  u.,  p.  17. 

(«)  Page  228  a.  (*)  18  Beav.,  880. 

(»)  Bridgm.,  137.  (•)  Artie,  pp.  1,  9. 
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being  intended  as  the  infringement  of  so  salutary  a  rule. 
The  condition,  therefore,  whatever  it  may  be  must  not  really 
take  away  all  power,  either  by  express  words  or  by  the  in- 
direct effect  of  the  fmme  of  the  condition.  That  is  the  effect 
of  the  rule  as  laid  down  by  Littleton.  Then  Coke  says  (') : 
"If  a  feoffment  in  fee  be  made  upon  condition  that  the 
feoffee  shall  not  infeoff  J.  S.  or  any  of  his  heirs,  or  issues, 
&c.,  this  is  good,  for  he  doth  not  restrain  the  feoffee  of  all 
his  power :  the  reason  here  yielded  by  our  author  is  worthy 
of  observation.  And  in  this  case,  if  the  feoffee  infeoff  J.  If. 
of  intent  and  purpose  that  he  shall  infeoff  J.  S.,  some  hold 
that  this  is  a  breach  of  the  condition,  for  quando  alquid  pro- 
hihetur  fieri^  ex  directo  prohibetur  etper  obliquum,^^  That 
was  Coke's  notion;  and  I  hope  it  has  not  altogether  de- 
parted-from  our  courts.  Then  he  says :  "  If  a  feoffment  be 
made  upon  condition  that  the  feoffee  shall  not  alien  in  mort- 
main, this  is  good,  because  such  alienation  is  prohibited  by 
law,  and  regularly  whatsoever  is  prohibited  by  the  law  may 
be  prohibited  by  condition,  be  it  malum  prohibitum  or 
malum  in  se,'^  and  there  he  stops. 

So  that,  according  to  the  old  books,  Sheppard's  Touch- 
stone being  to  the  s^me  effect,  the  test  is  whether  the  condi- 
tion takes  away  the  whole  power  of  alienation  substantially  : 
it  is  a  question  of  substance,  and  not  of  mere  form. 

Now,  you  may  restrict  alienation  in  many  ways.  You 
may  restrict  alienation  by  prohibiting  a  particular  class 
of  alienation,  or  you  may  restrict  alienation  by  prohib- 
iting it  to  a  particular  class  of  individuals,  or  vou  may 
restrict  alienation  by  restricting  it  to  a  particular  time. 
In  all  those  ways  you  may  limit  it,  and  it  appears  to  me 
that  in  two  ways,  at  all  events,  this  condition  is  limited. 
First,  it  is  limited  as  to  the  mode  of  alienation,  because 
the  only  prohibition  is  against  selling.  There  are  various 
modes  of  alienation  besides  sale;  a  person  may  lease,  or 
he  may  mortgage,  or  he  may  settle  ;  therefore  it  is  a  mere 
limited  restriction  on  alienation  in  that  way.  Then,  again, 
it  is  limited  as  regards  class ;  he  is  never  to  sell  it  out 
of  the  family,  "but  he  may  sell  it  to  any  one  member 
of  the  family.  It  is  not,  therefore,  limited  in  the  sense 
of  there  being  only  one  person  to  buy  ;  the  will  shows  there 
190]  *were  a  great  many  members  of  the  family  when  she 
made  her  will ;  a  great  many  are  named  in  it ;  therefore  you 
have  a  class  which, probably  was  large,  and  was  certainly  not 

(»)  Page  223  b. 
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small.  Then  it  is  not,  strictly  speaking,  limited  as  to  time, 
except-  in  this  way,  that  it  is  limited  to  the  life  of  the  first 
tenant  in  tail ;  of  course,  if  unlimited  as  to  time,  it  would  be 
void  for  remoteness  under  another  rule.  So  that  this  is 
strictly  a  limited  restraint  on  alienation,  and  unless  Coke 
upon  Littleton  has  been  overruled  or  is  not  good  law,  this  is 
a  good  condition. 

It  is  said  that  the  very  point  occurred  in  Doe  v.  Pearson  (') 
and  Attwater  v.  Attwater  ("),  and  it  appears  to  me  that  the 
point  did  occur  in  both  those  cases.  In  Doe  v.  Pearson  the 
gift  was  a  gift  in  fee  upon  this  special  proviso  and  condition, 
''that  in  case  my  said  daughters  Ann  and  Hannah  Collett, 
or  either  of  them,  shall  have  no  lawful  issue,  that  then  and 
in  such  case,  they  and  she  having  no  lawful  issue  as  afore- 
said shall  have  no  power  to  dispose  of  her  share  in  the  said 
estates  so  above  given  to  them,  except  to  her  sister  or  sisters, 
or  to  their  children."  Now,  it  is  to  be  observed  that  the 
number  of  alienees  possible  in  that  case  was  smaller  than  the 
number  in  this  case:  there  it  was  limited  to  '*her  sister  or 
sisters,  or  their  children."  Here  it  is  ''family,"  which  is  a 
larger  term.  In  the  next  place,  here  it  is  "sell"  only,  there 
it  was  "dispose,"  which  is  probably  the  largest  term  known 
to  the  law.  So  that  the  power  of  alienation  was  very  much 
more  restricted  in  Doe  v.  Pearson  than  it  is  in  the  case 
before  me.  But  the  full  court  there  held,  after  a  very  Jong 
and  elaborate  argument,  Lord  EUenborough  giving  judg- 
ment and  going  into  the  authorities  very  carefully,  that  the 
condition  was  good  ;  and  he  says  ('):  "  As  to  the  first,  we 
think  the  condition  is  good ;  for,  according  to  the  case  of 
,  Daniel  v.  Ubley  (*),  though  the  judges  did  not  agree  as  to  the 
effect  of  a  devise,"  and  so  forth,  "yet  in  that  case  it  was 
not  doubted  but  that  she  might  have  had  given  her  a  fee 
simple  conditional  to  convey  it  to  any  of  the  sons  of  the 
devisor ;  and  if  she  did  not,  that  the  heir  might  enter  for  the 
condition  broken."  Now  that  is  a  stronger  case  still ;  be- 
cause, as  Lord  EUenborough  and  the  other  judges  of  the 
Queen's  Bench  read  *DaniiZ  v.  Ulbey  (*),  all  the  [191 
judges  agreed,  in  the  time  of  Sir  W.  Jones,  that  it  was  good  to 
give  a  woman  a  fee  simple  with  a  condition  to  convey  it  to  one 
of  the  sons  of  the  devisor ;  that  is,  she  could  not  convey  it  to 
anybody  else  ;  it  was  limited.  There  Mr.  Justice  Doderidge 
said  (')  "He  conceived  she  had  the  fee,  with  condition,  that 
if  she  did  alien,  that  then  she  should  alien  to  one  of  the 

(•)  6  East,  173.  (*)  Sir  W.  Jonee,  137;  Lately,  9, 89, 134. 
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children,"  which  is  a  very  limited  class ;  and  he  finally  con- 
cluded by  saying  that  *' ner  estate  was  a  fee  with  a  liberty 
to  alienate  it  if  she  would,  but  with  a  condition  that  if  she 
did  alienate,  then  she  should  alienate  to  one  of  her  sons." 
So  that  the  case  of  Daniel  v.  Ubley  is  also  stronger  than  the 
present.  In  the  first  place,  it  was  a  prohibition,  not  merely 
against  selling,  but  against  all  alienation ;  and  in  the  next 
place,  the  class  was  limited  to  one  of  the  sons  of  the  devisor ; 
out  yet  the  judges  gave  an  opinion  that  it  would  be  good, 
and  following  that  old  authority.  Lord  Ellenborough  and 
the  judges  of  the  Queen's  Bench,  in  Doe -v.  Pearson  Q)y  in 
the  year  1805,  held  that  the  condition  was  valid. 

That  being  the  state  of  the  law,  the  matter  came  before 
my  predecessor,  in  Attwater  v.  Attwater  ('),  in  the  year 
1853,  which  I  need  not  say  is  rather  a  modem  time  to  alter 
the  law  of  real  property.  The  words  there  were :  ''Item,  I 
bequeath  to  Gr.  T.  Attwater,  junior,  eldest  son  of  my  niece, 
the  family  estate  at  Charlton,  Wiltshire,  to  become  his 
property  on  attaining  the  age  of  twenty-five  years,  with  an 
injunction  never  to  sell  it  out  of  the  family ;  but  if  sold  at 
all,  it  must  be  to  one  of  his  brothers  hereafter  named." 
There,  therefore,  was  something  more  than  not  selling  it 
out  of  the  family.  The  ''family"  was  restricted  by  the 
following  words:  "to  one  of  his  brothers."  There  was  a 
definition  given  of  the  family  there — it  meant  his  brothers  ; 
but  if  those  words  were  held  to  mean  a  condition,  upon 
which  I  will  say  a  word  presently,  then  one  would  have 
thought  the  rule  of  Doe  v.  Pearson  would  apply.  I  can- 
not see  that  there  is  much  distinction  between  "  sister 
or  sisters  and  their  children"  and  "brother  or  brothers;" 
192]  and  more  particularly,  bearing  in  mind  *that  here  it 
was  only  to  "sell"  and  there  it  was  to  "dispose."  The 
case  of  Doe  v.  Pearson  (*Y  and  a  great  many  others  were 
cited,  and  the  Master  of  tne  Rolls  §ave  a  judgment  in  these 
words (•):  "The  next  question  which  arises  on  this  devise 
is,  whether  the  restraint  on  alienation  be  valid  or  not.  It  is 
plain,  in  the  first  place,  that*  the  true  construction  of  this 
clause  cannot  be  to  give  a  right  of  pre-emption  to  the 
brothers  of  Gr.  T.  Attwater,  and  that  if  they  do  not  pur- 
chase, the  devisee  may  claim  whensoever  he  pleases.  The 
meaning  is,  I  think,  plain,  that  the  testator  intended  to  im- 
pose this  fetter,  that  if  the  brother  will  not  buy,  the  devi- 
see was  not  to  be  at  liberty  to  sell  the  property  to  any  one." 
(The  words  are  "to  one  of  his  brotliers").  "The  question 
is  whether  such  a  condit^on  is  a  valid  one  \    Notwitnstand- 

(')  6  East,  178.  (*)  18  Beav.,  830.  (»)  18  Beav.,  386. 
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ing  the  case  of  Doe  v.  Pearson,  this  appears  to  me  to  be  a 
condition  repugnant  to  the  quality  of  the  estate  given." 
He  does  not  attempt  to  say  that  Doe  v.  Pearson  is  not  law, 
but  he  says,  notwithstandmg  it.  Therefore,  as  I  consider, 
he  means  to  distinguish  it.  '*It  is  obvious,  that  if  the  in- 
troduction of  one  person's  name,  as  the  only  person  to 
whom  the  property  may  be  sold,  renders  such  a  proviso 
valid,  a  restraint  on  alienation  may  be  created,  as  complete 
and  perfect  as  if  no  person  whatever  was  named  ;  inasmuch 
as  the  name  of  a  person  who  alone  is  permitted  to  purchase 
might  be  so  selected,  as  to  render  it  reasonably  certain  that 
he  would  not  buy  the  property,  and  that  the  property 
could  not  be  aliened  at  all."  If  that  were  so,  I  should  alto- 
gether agree  with  that  part  of  the  judgment.  Then  he  goes 
on  :  *'It  appears  to  me,  also,  that  this  is  the  true  construe-  • 
tion  of  the  words  used  by  the  testator ;  it  is,  in  truth,  an 
injunction  never  to  sell  the  hereditaments  devised  at  all. 
The  words  '  out  of  the  family '  are  merely  descriptive  of 
the  effect  of  the  sale,  and  not  of  the  person  to  whom  it 
might  be  sold,  as  is  shown  by  the  two  last  clauses  of  a  simi- 
lar character,  relating  to  the  devises  to  William  and  Edward 
Attwater,  which,  in  referring  to  this  clause,  state  that  the 
property  is  not  to  be  sold  out  of  the  f amily^  as  before  speci- 
tied.  .  It  is  not,  in  my  opinion,  desirable  to  impose  fresh  fet- 
ters on  the  enjoyment  of  property  ;  and  it  appears  to  me 
that  this  proviso  is  distinctly  at  variance  with  the  rules  laid 
Mown  by  Lord  Coke('),  and  which  have  always  been  [193 
considered  and  treated  as  good  law.  I  am  of  opinion,  there- 
fore, that  this  clause  is  merely  inoperative." 

Now,  taking  that  altogether,  seeing  that  he  has  no  quar- 
rel with  Doe  v.  Pearson  {'),  seeing  that  he  takes  it  that 
Coke' 8  assertion  is  good  law,  the  key  to  that  judgment  must 
be  found  in  the  latter  observations,  where  he  says  :  "It  ap- 
pears to  me,  also,  that  this  is  the  true  construction  of  the 
words  used  by  the  testator ;  it  is,  in  truth,  an  injunction 
never  to  sell  the  hereditaments  devised  at  all.  The  words  * 
'  out  of  the  family '  are  merely  descriptive  of  the  effect  of 
the  sale ;"  and,  so  read,  it  does  not  conflict  with  the  older 
authorities  to  which  I  have  had  occasion  to  refer.  I  must 
consider  that  case,  recognizing,  as  it  does,  those  older  au- 
thorities as  being  good  law,  to  have  proceeded  on  the  par- 
ticular wording  of  that  will,  and  more  especially  on  the 
latter  clause.  I  do  not  say  that  the  clause  does  have  tlie 
same  effect  on  my  mind  that  it  had  upon  the  mind  of  my 
predecessor  ;   but  still  it  is  useless  to  criticise  a  question 

(»)  Co.  Litt.,  223  a.  («)  6  East,  173. 
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of  construction  when  you  come  to  the  conclusion  that  the 
judge  is  intending  not  to  lay  down  a  new  rule  of  law,  but 
18  simply  construing  the  particular  instrument  before  him. 
Therefore  I  consider  that  the  case  of  Attwater  v.  Attma- 
ter  (*)  does  not  affect  the  law  of  the  case,  and  that  this  being 
a  limited  restriction  upon  alienation,  the  condition  is  good. 

Solicitors :  Messrs.  W,  &  J.  Flower  &  Nussey. 

(»)  18  Beav.,  880. 


See  2  Eng.  R.,  268,  note  ;  7  Eng.  R., 
604,  note;  10  Eng.  Rep.,  829,  note. 

A  testator  devised  lands  to  his  son 
for  life,  and  after  the  death  of  his  son 
to  and  amongst  his  children,  in  such 
shares  as  he  should  appoint,  and  in 
default  of  appointment,  among  such 
children  equally ;  and  by  a  codicil  de- 
clared that  the  devised  premises  should 
not  descend  to  anv  child  or  children 
of  his  said  son,  unless  to  such  child  or 
children  as  he  might  have  by  such 
woman  as  he  should  marry  with  the 
approbation  of  the  trustees  in  the  will 
named :  Held,  that  the  child  of  the 
testator's  son,  by  a  marriage  to  which 
the  sanction  of  one  of  the  trustees 
named  in  the  will,  but  who  never  acted 
in  the  trusts,  had  not  been  obtained, 
was  not  thereby  disqualified  from  tak- 
ing in  default  of  appointment  under  the 
devise  in  the  will  and  codicil :  WkUe 
V.  McDermoU,  Irish  Law  Reports,  7 
Com.  Law,  1. 

See  11  Albany  Law  Jour.,  109  ;  cita- 
tion to  the  case  of  Haughion  v.  Haugh- 
ton  therein,  should  be  1  MoUoy  instead 
of  11  Molloy  ;  JoTies  v.  Jones  is  reported 
1  Queen's  Bench  Div.,  279,  and  wiU 
appear  in  14  or  15  Eng.  Rep. 

A  testator  left  and  bequeathed  his 
fee  simple  estate  at  B.  to  his  eldest 
son  R.,  charged  with  £1,000  each  for 
,  his  sons  T.  and  J.,  subject  to  the  re- 
strictions mentioned  in  his  will ;  he 
also  left  and  bequeathed  houses  of  a 
freehold  tenure  to  each  of  his  sons  and 
daughters,  £1,000  to  each  of  his  daugh- 
ters on  her  marriage  with  consent, 
subject  to  the  same  conditions  and  re- 
strictions which  he  attached  to  any 
bequest  in  his  will ;  he  directed  that 
none  of  his  sons  or  daughters  should 
alien  or  mortgage,  or  incumber  any  of 
the  houses  or  lands  to  which  they 
should  become  entitled  under  his  will, 
but  that  on  their  decease   his  or  her 


portion  of  the  property  should  go  to 
his  or  her  heirs,  being  issue  lawfully 
begotten  of  him  or  her  so  dying,  and 
so  to  continue  in  succession  from  father 
or  mother  to  his  or  her  heirs,  being 
issue  lawfully  begotten ;  and,  in  case 
any  of  his  sons  or  daughters  should  die 
unmarried,  and  without  issue,  or  on 
failure  of  lineal  descendants  of  his  or 
her  lawful  issue,  he  directed  that  his 
or  her -portion  should  go  to  and  be 
equally  divided  among  the  survivors  ; 
by  a  codicil  reciting  the  death  of  his 
youngest  son,  J.,  since  his  will  was 
made,  and  that  his  daughter  P.  had 
determined  to  become  a  nun,  he  charged 
£500  on  the  lands  of  B.  for  his  son  T., 
in  addition  to  the  £1,000  given  by  the 
will,  and  he  left  the  residue  of  tliis 
estate  at  B.  to  R.,  and  left  both  sons 
the  full  power  he  was  invested  with  to 
enforce  their  claims,  subject  to  the 
conditions  and  restrictions  contained  in 
the  will. 

Held,  1.  That  the  estates  given  by 
the  will  to  the  testator's  children, 
whether  in  possession  or  remainder, 
were  estates  tail ;  and, 

2.  That  under  the  codicil  the  eldest 
son,  R.,  took  an  estate  tail  in  B. 

By  the  codicil  the  testator  directed 
that  as  his  daughter  P.  seemed  inclined 
to  become  a  religious,  and  had  entered 
a  convent,  she  was  to  receive  £400  as 
her  portion,  to  be  completed  and  satis- 
fied at  her  profession,  and  that  the 
remainder  of  her  portion  should  be  divi- 
ded among  her  sisters,  share  and  share 
alike,  subject  to  the  same  conditions 
and  restrictions  mentioned  in 'his  will, 
and  that  in  case  P.  should  not  become 
professed  as  a  nun,  she  should  receive 
the  bequests  originally  made  to  her. 
The  word  "  portion  "  was  used  in  parts 
of  the  will  to  designate  the  share  which 
each  child  would  be  entitled  to  in  the 
division  of  the  testator's  property  : 
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Heldt  that  P..  who  became  a  pro- 
fessed nan,  was  entitled  to  nothing 
under  the  will  and  codicil,  except  the 
£400  given  to  her  by  the  codicil : 
O'Hanlon  v.  Unthankf  Irish  Law  Re- 
ports, 7  Equity,  68. 

The  testator  devised  lands  to  his 
widow  "provided  she  does  not  marry 
or  misbehave,"  and  to  his  son  after  his 
wife's  death.  Held  that  the  widow's 
estate  was  not  absolutely  determined 
by  her  again  marrying  ;  the  party  next 
entitled  not  having  claimed  the  lands. 
Le4:ch  V.  Leech,  11  Grant's  (U.  C.)  Chy., 
572. 

The  acceptance  by  the  widow  of  a 
bequest  of  a  life  estate  in  her  husband's 
lands  does  not  bar  her  right  of  dower. 
Where  a  will  provided  that,  in  the 
event  of  the  widow's  marriage,  testa- 
tor's real  property  "should  take  the 
course  designated  by  existing  laws, 
held  that  upon  the  occurrence  of  that 
contingency  she  was  entitled  to  one 
half  the  estate  for  dower  and  as  heir  at 
law  :  MeOuire  v.  Brawn,  41  Iowa,  650. 
'  A  testator  devised  all  his  real  and 
personal  estate  to  his  wife  during  her 
life  or  widowhood ;  but  in  case  she 
married  again  he  willed  that  she  should 
have  only  his  personal  property  with 
his  farm  at  Q.,  which  she  might  sell 
at  her  discretion ;  he  then  devised  to 
certain  of  his  relatives  the  whole  of 
his  real  property  of  whatever  nature 
and  wherever  situated,  except  the  farm 
in  Q.  Held  that  this  condition  was 
not  void  as  being  in  restraint  of  matri- 
mony, and  that  the  widow's  estate  in 
tlie  land  therefore  ceased  on  her  mar- 
riage. 

Held,  also,  that  ejectment  might 
be  maintained  by  the  remainderman 
against  the  person  who  married  the 
widow  without  any  demand  of  posses- 
sion :  Doe  V.  CorrUf  8  Kerr  (New 
Brunswick)  Kep.,  450,  citing  Jordan,  v. 
HoUcJiam,  Ambler,  209,  Barton  v.  Bar- 
ton, 2  Vern.,  808,  Doe  v.  Freeman,  1 
Term  Rep.,  389,  Morley  v.  MennM- 
eon,  2  Hare,  570. 

Bee  also  Doe  v.  DriscoU,  4  Allen 
(New  Brunswick)  Rep.,  176;  2  Red- 
field  on  WUls  (2d  ed.),  291,  et  aeq. 

A  testator  devised  his  property  in 
trust,  among  other  things,  to  pay  his  son 
an  annuity  of  £100,  and  in  case  of  his 
marrying  with  the  approbation  of  the 
trustees,  then  they  were  to  hold  certain 


specified  property,  or  to  convey  the 
same  for  the  separate  use  of  the  wife 
during  her  life,  subject,  if  the  trustees 
thought  best,  to  the  payment  of  such 
annuity  to  the  son,  and  after  the  death 
of  the  wife  then  to  the  use  of  the  chil- 
dren of  the  marriage  or  their  issue, 
with  a  proviso  "  that  the  trusts  in  fa- 
vor of  such  wife  and  children  shall  not 
arise,  nor  shall  the  approbation  of  my 
said  trustees  of  such  marriage  be  pre- 
sumed or  provable  unless  my  said  trus- 
tees shall  by  deed  declare  the  said 
trusts  in  favor  of  such  wife  and  cliil- 
dren."  The  son  married,  but  no  dec- 
laration of  trust  in  accordance  with 
this  proviso  was  made. 

Held,  that  a  declaration  by  deed  was 
necessary  to  give  the  wife  or  children  a 
locus  standi  in  court,  and  that  evidence 
of  conduct  on  the  part  of  the  trustees 
tending  to  show  their  approbation  of 
the  marriage  was  insufiftcient :  Foster  v. 
Patterson,  15  Grant's  (U.  C.)  Chy.,  426. 

It  was,  held  by  the  Court  of  Queen's 
Bench  of  Lower  Canada  {Torangeau  v. 
Benaud,  18  Lower  Can.  Rep.,  278,  350) 
that  the  prohibition  to  alienate  con- 
tained in  a  will  whereby  it  is  provided 
that  the  legatees,  children  of  the  testa- 
tor, should  in  no  manner  charge,  in- 
cumber, hypothecate,  sell,  barter  or 
otherwise  alienate  the  real  estate  to 
them  devised  until  the  expiration  of 
twenty  years  after  the  death  of  the  tes- 
tator was  valid,  and  was  neither  im- 
possible nor  prohibited  by  law,  nor 
contra  bonos  mores. 

The  Privy  Council,  however,  reversed 
the  Queen's  Bench,  holding  that  inas- 
much as  there  was,  in  case  of  a  viola- 
tion of  the  condition,  no  gift  over  of 
tl^  lands  the  condition  was  invalid  : 
Benaud  v.  Torangeau,  17  Lower  Can. 
Rep.,  451,  12  ]x>wer  Canada  Jurist,  90, 
4  Lower  Can.  Law  Jour.,  11,  86;  S.  C, 
L.  R.,  2  Privy  Council  Cases,  4. 

In  Gray  v.  a  Bear  {^  Geo.,  231)  it 
was  held  that  a  trust  estate  cannot  be 
created  in  property  for  the  sole  benefit 
of  a  male  who  is  sui  generin,  and  con- 
veyed to  a  trustee  for  the  purpose  of 
protecting  it  from  his  creditors. 

Where  a  testator  bequeathed  prop- 
erty in  trust  for  the  benefit  of  his  son, 
without  any  limitation  as  to  the  extent 
of  his  interest  in  the  same,  but  pro- 
vided that  he  should  be  restricted  in 
his  expenses  to  the  income  thereof,  and 
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that  said  propertj  should  not  be  sub- 
ject to  his  debts  unless  made  hj  the 
written  consent  of  the  trustee  :  Held, 
that  after  said  son  became  of  age, 
there  was  nothing  for  the  trustee  to  do 
beyond  that  which  was  contrary  to  the 
policy  of  the  law,  the  trust  was  exe- 
cuted and  the  beneficiary  took  an  abso- 
lute fee  simple  estate  therein. 

But  see  Matter  of  Pamham*8  Tnuts, 
2Eng.  Rep.,  457. 

Where  a  testator  gave  certain  estates 
to  trustees  in  trust,  as  to  the  income 
for  the  separate  use  of  his  daughter 
and  her  children  for  her  life,  witli  di- 
rections to  pay  the  same  to  her,  and  in 
trust  as  to  the  capital  after  her  death, 
to  divide  the  same  equally  amongst 
her  children  ;  Held,  that  she  was  en- 
titled during  her  life,  for  her  separate 
use,  to  an  equal  share  with  each  of  her 
children ;  that  the  residue  of  the  in- 
come was  to  be  paid  to  her  for  their 
benefit ;  and  that  her  own  individual 
share  was  alone  liable  to  her  debts : 
Crawford  v.  CaleuU,  13  Grant's  (U.C.) 
Chy.,71. 

A  bill  was  filed  by  judgment  credit- 
ors alleging  that  their  debtor  was  de- 
visee and  executrix  of  her  husband  : 
that  she  was  entitled  to  an  annuity  un- 
der his  will,  and  was  a  creditor  of  his 
estate  for  advances  she  had  made  to 
pay  his  debts,  and  claiming  that  these 
debts  and  advances  should  be  ascertain- 
ed, the  estate  administered,  and  suffi- 
cient land  of  the  testator  sold  to  pay 
what  the  estate  owed,  or  so  much  of  it 
as  would  cover  the  judgment  debt.  Held 
that  the  plaintiff  was  not  entitled  to 
relief :  Gilbert  v.  JarviSt  1ft  Grant's 
(U.C.)  Chy.,  265,  on  appeal,  overruling 
Bank,  etc.,  v.  MaUhews,  8  id.,  486.  • 

Where  a  married  woman  bequeathed 
her  personal  property  to  her  husband 
exempting  him  from  the  necessity  of 
making  an  inventory  but  on  condition 
that  he  did  not  remarry,  in  which  case 
he  was  required  to  account  to  the  heirs  : 
held  that  the  order  of  a  circuit  judge 
requiring  that  an  inventory  should  be 
made  was  a  prudent  determination  con- 
sistent with  the  interest  of  all  parties 
and  should  not  be  disturbed  :  Cardinal 
v.  Bdingef  3  Ijower  Canada  llep.,  4iio. 

A  testator  by  his  will  gave  his  daugh- 
ter M.  A.  £1,500,  to  be  paid  to  her  on 
her  attaining  twenty-one  ;  in  case  of 
her  marrying  under  age  without  the 


consent  of  his  executors,  he  directed 
that  she  should  be  paid  £100  only, 
the  remainder  of  the  £1,500  to  be  di- 
vided between  the  children  of  his  sis- 
ters ;  and  should  she  wish  to  enter  a 
nunnery,  then  to  pay  her  the  sum  of 
£600  on  her  attaining  twenty -one  ; 
and  in  the  event  of  her  entering  a  nun- 
nery or  dying  during  her  minority,  the 
balance  of  the  £1,500  to  be  divided  be- 
tween the  children  of  his  sisters. 

Held,  that  the  clauses  providing  for 
the  reduction  of  the  legacy  were  in- 
tended, by  the  testator,  to  restrain  his 
daughter,  during  her  minority,  from 
the  irrevocable  act  of  marrying  without 
consent,  or  becoming  a  professed  nun  : 
and  that  therefore  her  legacy  was  not 
revocable  by  reason  of  her  having  be- 
come a  novice  in  a  nunnery,  which  is  a 
revokable  act,  during  her  minority,  or 
by  her  becoming  a  professed  nun  after 
she  had  attained  the  age  of  twenty -one: 
Maguire  v.  Boylan,  Irish  Law  Kep.,  6 
Equity,  90. 

A  testator's  consent  to  a  marriage  to 
take  place  after  his  death  does  not  dis- 
]>ense  with  a  condition  of  forfeiture  an- 
nexed to  a  bequest  in  his  will  that  the 
legatee  shall  forfeit  the  same  in  case  he 
marry  without  the  consent  of  the  per- 
sons named  in  the  will. 

A  testator  devised  the  lands  he  held 
to  D.,  and  his  stock,  crop,  Ac,  to  his 
son,  W.  P.;  provided  that  he  should 
forfeit  the  same  in  case  he  should 
marry  without  the  consent  of  A.,  B. 
and  C.  with  a  gift  over  in  case  he  should 
mari7  without  such  consent  ;  and  ho 
appointed  a  residuary  legatee.  It  ap- 
peared by  the  evidence  that,  after  the 
date  of  the  will,  the  testator  gave  a 
qualified  assent— i.  e.  he  did  not  object 
—to  W.  P.'s  marriage  with  E.  if  it  took 
place  after  his  death.  W.  P.  married 
E.  after  testator's  death  without  the 
knowledge  or  consent  of  A.,  B.  and  C. 
Held,  that  he  had  forfeited  his  be- 
quest :  Lowry  v.  Patterson,  Irish  Law 
Keports,  8  Equity,  372. 

A  testator  devised  certain  lands  to 
his  son  A.  and,  in  case  his  said  son 
either  married  or  took  up  with  a  Ro- 
man Catholic,  or  in  case  he  died  without 
a  lawful  heir,  then  the  testator  directed 
that  all  he  had  devised  to  A.  should  go 
to  his,  the  testator's,  son  B. 

B<jth  events  happened ;  A.  took  up 
with  a  Roman  Catholic  after  the  tesU- 
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tor's  death,  and  died  without  a  lawful 
heir.  A  few  months  after  the  happen- 
ing of  the  second  event,  bat  more  than 
twenty  years  after  the  happening  of  the 
first  event,  B.  brought  an  action  of  eject- 
ment against  the  devisee  of  A. 

Held,  that  the  twentieth  section  of 
the  Statute  of  Limitations  deprived  the 
plaintiff  of  the  benefit  of  the  new  right 
of  action  which  accrued  on  the  happen- 
ing of  the  second  event ;  and  that  as 
more  than  twenty  years  had  elapsed 
from  the  happening  of  the  first  event, 
when  the  plaintiff  was  bound  to  have 
asserted  his  title,  he  could  not  maintain 
the  ejectment. 

A.  devised  the  lands,  the  subject  of 
the  ejectment,  to  the  defendant,  and 
died  within  twenty  years  after  the  hap- 
pening of  the  first  event,  being  in  pos- 
session of  the  lands  at  the  time  of  his 
death. 

Held,  that  he  had  a  devisable  inter- 
est :  Clorrke  v.  Clarke,  Irish  Law  Rep., 
2  Com.  Law,  395. 

Where  a  will  contains  a  clause  that 
B.ny  two  of  the  devisees  in  remainder 
(some  of  whom  were  under  age),  should 
have  a  right  to  purchase  the  land  at  a 


valuation  to  be  made  by  the  executors  ; 
held,  that  this  did  not  prevent  those 
devisees  who  were  of  age  from  dispos- 
ing of  their  shares  to  a  stranger,  who 
might  thereupon  maintain  ejectment 
against  a  person  wrongfully  in  posses- 
sion :  Doe  V.  GorrUy  8  Kerr  (New  Bruns- 
wick) Rep.,  450. 

This  case  is  undoubtedly  sound  law 
as  the  devisee,  by  the  will,  took  an  es- 
tate liable  to  be  divested  by  a  purchase 
by  his  co-legatees.  As,  however,  the 
grantee  of  the  devisee  took  under  the 
will,  it  is  doubtful  whether  he  would 
acquire  any  greater  rights  than  his 
grantor,  and  whether  he  would  not  be 
forced  to  convey  to  a  co-legatee,  electing 
to  purchase,  after  valuation  fixed  by 
the  executors  :  See  Fafardy.  Belanger. 
4  Lower  Can.  Rep.,  215  ;  Bourassa  v. 
Beda/rd,  13  Lower  Canada  Rep.,  251,  7 
Lower  Can.  Jur.,  158  ;  Lynch  v.  Hain- 
auUt  5  Lower  Can.  Jur.,  306  ;  TotLsaVr 
grau  v.  Renaud,  18  Lower  Can.  Rep., 
278,  350. 

A  condition  that  the  devise  to  any 
heir  who  shall  contest  the  will  shall  be 
void  is  valid  :  Viger  v.  Pothier,  Steu- 
art's  Lower  Canada  K.  B.,  894. 


[Law  Reports,  20  Equity  Cases,  94.] 

M.R.,  May  8,  1875. 

*TuiFNELL  V.    BORRELL. 
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&tate  Tail — Disentailing  Assurance — Protector  of  Setdement — Ttoo  or  more  Oumers  of 
Prior  JSsiaifi— Undivided  Shares— Fines  and  Recoveries  Act  {Z  d:A  Will  4,  c,  74),  s.  28. 

Freeholds  stood  limited  to  A.,  B.,  C.  and  D.  jointly  for  life,  remainder  in  fifths  to 
them  and  £.  as  tenants  in  common  in  tail  male,  with  cross  remainders  in  tail  male. 

A.,  without  the  consent  of  B.,  C,  or  D.,  and  in  the  lifetime  of  £.,  who  afterwards 
died  without  issue,  executed  a  disentailing  deed  of  his  estates  tail : 

HMy  that  A.  was  protector  not  merely  of  an  aliquot  share  of  the  estate,  but  speci- 
fically of  his  original  fifth  share,  and  also  of  the  fourth  of  E/s  fifth  in  remainder  after 
E.'s  estate  tall ;  and  consequently  that  the  original  fifth  share  of  Au,  and  also  his 
fourth  of  E.'s  fifth  share,  were  effectually  disentailed. 

This  was  the  farther  consideratioii  of  a  suit  instituted  for 
partition  or  sale  of  certain  real  estates  under  the  Partition 
Act,  1868.  An  order  for  sale  had  been  made,  the  sale  had 
been  carried  into  effect,  and  it  was  now  proposed  to  dis- 
tribute the  purchase-money  among  the  parties  entitled. 

R.  Tufnell,  by  his  will,  dated  the  12th  of  April,  1794,  de- 
vised the  j)r()perty  in  question,  which  was  partly  freehold 
18  Eng.  Ri:i'.  92 
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and  partly  copj^hold,  to  Ms  grandson,  William  Meeke,  for 
life,  with  remainder  to  the  first  and  other  sons  of  William 
Meeke  in  tail  male  successively,  "and  in  default  of  sucli 
issue  the  remainder  to  all  and  eveYy  my  grandchildren,  their 
heirs  male  and  the  heirs  niale  of  the  survivors  and  survivor 
of  them  forever." 

William  Meeke  died  in  1855  without  issue. 

The  testator  had  nine  grandchildren,  who,  under  the  ulti- 
mate limitation,  were  held  to  take  joint  estates  for  life  with 
several  estates  of  inheritance  in  tail  male,  with  cross  remain- 
ders in  tail  male  between  them. 

Four  of  the  grandchildren  died  previously  to  the  18th  of 
January,  1868,  without  issue,  and  without  having  barred 
their  estates  tail.  Another  of  them,  Mrs.  Borrell,  had  at 
that  date  died  leaving  issue  a  son,  who  was  then  living  but 
died  afterwards  without  having  barred  his  estate  tail  and 
without  issue. 

195]  *0n  the  18th  of  January,  1858,  R.  B.  Caton,  who 
was  one  of  the  grandchildren  then  living,  executed  a  deed, 
in  accordance  with  the  provisions  of  the  Fines  and  Re- 
coveries Act,  whereby,  for  the  purpose  of  barring  the  estate 
tail  of  the  said  R.  B.  Caton  in  the  property  thereinafter  de- 
scribed, he  purported  to  grant  all  and  singular  his  full  and 
undivided  part,  share,  and  proportion,  or  full  and  undivided 

Earts,  shares,  and  proportions  whatsoever  of  and  in  the  free- 
old  part  of  the  property,  freed  and  discharged  from  all 
estates  and  powers  to  take  effect  after  or  in  defeasance  of 
such  estates  tail  to  the  use  of  himself  in  fee.  None  of  the 
other  grandchildren  then  living  joined  in  or  consented  to 
this  deed.  R.  B.  Caton  had  died,  having  made  a  will  whereby 
he  devised  his  interest  in  the  property  to  the  defendant,  R. 
R.  Caton. 

The  other  grandchildren  afterwards  executed  disentailing 
deeds  of  their  shares,  which  were  admitted  to  be  valid  as 
regards  the  freehold  part  of  the  property.  No  question 
arose  as  to  the  copyhold  portion  of  the  property,  it  being 
admitted  that  two  only  of  the  disentailing  deeds  affected  it. 

Mr.  Soutfigate^  Q.C.,  and  Mr.  Pembei'toa^  for  the  plaintiff. 

Mr.  Roxburgh^  Q.C.,  and  Mr.  Norths  for  the  defendant, 
R.  R.  Caton,  submitted  that  the  disentailing  deed  of  the 
18th  of  January,  1858,  was  effectual  to  bar  the  estate  tail  of 
R.  B.  Caton  in  the  freeholds,  R.  B.  Caton  being  protector 
in  respect  of  the  one- fourth  share  of  which  he  was  tenant 
for  lire :  Fines  and  Recoveries  Act,  s.  23 ;  Church  v.  Ed" 
wards  ('). 

(')  2  Bro.  C.  C,  lao. 
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Mr.  Fischer^  Q.C.,  Mr.  Waller^  Q.C.,  Mr.  Davey^  and  Mr. 
Oswald^  for  other  parties. 

Sir  G.  Jessel^  M.R.:  I  think  this  case  is  tolerably  plain. 
The  gift  is  in  these  terms :  [His  honor  read  the  will. J 

There  is  no  doubt  that,  there  being  no  words  of  severance, 
the  grandchildren  took  as  joint  tenants  for  life  with  several 
inheritances  in  tail  male,  it  is  also  settled  that  in  cases  of 
this  class,  in  the  *gift  to  the  heirs  male  of  the  sur-  [196 
vivdrs,  the  term  "survivors"  must  be  read  "others ;"  con- 
sequently the  grandchildren  took  the  several  estates  of  in- 
heritance in  tail  male  with  cross  remainders  between  them. 

That  being  so,  a  verv  singular  point  arises.  There  were 
originally  nine  grandchildren.  Five  of  them  died  without 
barrinff  their  estates  tail,  and  their  issue  ultimately  failed. 
The  other  four  barred  their  estates  tail.  As  to  three  of  the 
four  no  question  arises,  each  of  them  taking  one-fourth  of 
the  estate.  The  question  arises  as  to  the  fourth  of  these 
four.  At  the  time  when  he  barred  his  estate  tail,  he  was 
(so  far  as  is  necessary  to  refer  to  the  matter)  entitled  to  one- 
fourth  for  life,  with  remainder  as  to  one-fifth  in  tail  male  ; 
and  in  case  of  the  failure  of  issue  of  one  of  the  deceased 
grandchildren  (an  event  which  afterwards  happened)  he 
was  entitled  to  one-fourth  of  another  fifth,  that  is,  to  one- 
twentieth,  in  tail  male ;  that  is  to  say,  he  had  one-fifth  for 
life  and  one- fifth  in  remainder  in  tail ;  and  he  had  also  one- 
fourth  of  another  one-fifth  for  life,  with  a  more  remote  re- 
mainder in  tail  in  one-fourth  of  one-fifth.  Was  he  pro- 
tector of  the  identical  undivided  share  of  which  he  was 
tenant  in  tail?  or  was  he  merely  protector  of  an  equiv- 
alent aliquot  share  of  the  estate?  The  common  sense  of 
the  thing  is  to  make  him  protector  of  the  same  share  of 
which  he  was  tenant  in  tail.  If  he  had  been  tenant  for  life 
of  one-fourth,  with  an  estate  of  inheritance  in  one- fourth, 
the  case  of  Church  v.  Edwards  (')  would  have  been  a  direct 
authority  to  that  effect ;  and  I  think  it  is,  on  principle,  an 
authority  for  the  like  conclusion  in  this  case.  I  therefore 
hold  that  the  estate  tail  of  R.  B.  Caton  in  the  freeholds  has 
been  well  barred ;  and  that  one-fourth  of  the  proceeds  of 
the  freeliolds  goes  to  the  parties  claiming  under  his  will.  As 
regards  the  copyholds  no  question  arises :  it  is  admitted 
that  the  proceeds  of  that  part  of  the  property  are  divisible 
into  two  equal  shares. 

Solicitors:  M^^^^v^.Meynell&Peinberton;  Messrs.  Norris, 
Aliens  &  Cartel' ;  Messrs.  Johnson  &  Weather  alls. 

(•)  2  Bro.  C.  C,  180. 
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P^aw  Reports,  20  Equity  Cases,  210.] 
V.C.M.,  April  21,  26,  1876. 

210]  *Ro8HER  V.  Williams. 

[1872    R.     144.] 

VolutUary  Deed — 27  BUz.  c.  4 — Consideration — Covenant  to  commence  huUding  a 
House — Aged  Vendor. 

A  deed  conveying  the  whole  of  the  real  estate  of  the  grantor,  and  otherwise  toL- 
nntary,  contained  a  covenant  by  the  grantee  under  certain  specified  circumstances  to 
build  a  house  on  part  of  the  estate  conveyed  within  a  limited  period,  but  there  was 
no  shifting  clause  or  provision  for  defeasance  in  case  of  non-pei^ormance  of  the  cove- 
nant: 

Heldy  that  the  covenant  raised  no  consideration  affecting  the  voluntary  nature  of 
the  contract,  and  specific  performance  decreed  of  a  contract  (subsequent  to  the  settle- 
ment) made  by  the  settlor  for  sale  of  part  of  the  estate. 

This  was  a  purchaser's  suit  for  specific  performance. 

The  plaintiff  was  the  owner  of  an  estate  in  the  county  of 
Monmouth,  part  of  which  surrounded  on  three  sides  a 
meadow  of  2a.  3r.  32p.  in  extent,  which  before  the  17th  of 
ISTovember,  1868,  belonged  absolutely  to  the  Rev.  John 
Williams. 

By  an  indendure  of  that  date,  made  between  Mr.  John 
Williams  of  the  first  part,  his  great  nephew,  the  defendant, 
Thomas  Samuel  Ostler  Williams,  of  the  second  part,  and 
Vaughan  Barber  of  the  third  part,  which  recited  that  in 
consideration  of  the  natural  love  and  affection  which  he 
bore  for  and  towards  Thomas  Sam*uel  Ostler  Williams,  he 
had  agreed  to  convey  and  give  to  him  all  and  singular  the 
messuages,  farms,  lands,  and  hereditaments  thereinafter  de- 
scribed, subject  to  and  charged  with  the  payment  of  the 
several  annuities  or  yearly  sums  thereinafter  mentioned,  to 
the  several  persons  thereinafter  named  for  their  respective 
lives,  and  in  consideration  of  such  conveyance  and  gift 
Thomas  Samuel  Ostler  Williams  had  agreed  to  enter  into 
the  covenant  thereinafter  on  his  part  contained  to  erect  and 
build  at  his  expense  a  messuage  or  dwelling-house  iu)on  the 
farm  or  estate  thereinafter  mentioned,  to  be  called  by  the 
name  of  Brin  Arrow,  otherwise  Brynaro,  in  the  manner 
thereinafter  expressed.  It  was  witnessed  that,  in  pursuance 
of  the  said  agreement  in  that  behalf,  and  in  consideration 
of  the  natural  love  and  affection  which  John  Williams  bore 
to  Thomas  Samuel  Ostler  Williams,  John  Williams  granted 
211]  and  conveyed  *to  Vaughan  Barber  an  estate  therein 
dewscribed,  of  which  the  above-mentioned  meadow  and  the 
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farm  referred  to  in  the  covenant  stated  below  formed  part, 
to  the  use  and  intent  that  certain  persons  therein  named 
should  receive  certain  annuities  for  their  lives,  and  by  half 
yearly  payments,  and  to  the  use  that  the  annuitants  should 
have  powers  of  distress  for  recovering  the  annuities  if  in 
arrear,  and  subject  to  the  annuities  and  the  remedy  thereby 
created  for  securing  the  payment  thereof,  to  the  use  of 
Thomas  Samuel  Ostler  Williams,  his  heirs  and  assigns,  for- 
ever.    And  the  indenture  proceeded  as  follows : 

"And  the  said  Thomas  Samuel  Ostler  Williams  doth 
hereby  for  himself,  his  heirs,  executors  and  administrators, 
covenant  with  the  said  John  Williams,  his  executors  and 
administrators,  that  he  the  said  Thomas  Samuel  Ostler  Wil- 
liams, his  heirs  or  assigns,  shall  and  will  within  ten  years 
to  be  computed  from  the  da^  of  the  date  of  these  presents, 
at  the  costs  and  charges  ot  him  the  said  Thomas  Samuel 
Ostler  Williams,  his  heirs  or  assigns,  commence  to  erect  or 
build  or  cause  to  be  commenced  upon  the  said  farm  or  estate 
called  Brin  Arrow,  otherwise  Brynaro,  the'  erection  or 
building  of  a  messuage  or  dwelling-house,  suitable  in  char- 
acter, value,  and  locality  to  the  said  farm  or  estate,  accord- 
ing to  the  plans  and  specifications  to  be  hereafter  approved 
of  hj  the  said  John  Williams,  such  approval  to  be  testified 
by  his  signature  thereto,  and  to  be  delivered  by  him  to  the 
said  Thomas  Samuel  Ostler  AVilliams,  or  left  for  him  at  his 
most  usual  place  of  residence  or  abode.  And  further,  thai; 
if  the  said  John  Williams  shall  not,  within  the  said  period 
of  three  years  to  be  computed  from  the  date  of  these  pres- 
ents, sign  and  deliver  to  the  said  Thomas  Samuel  Ostler 
Williams,  or  leave  for  him  as  aforesaid,  the  plans  and 
specifications  of  a  house  to  be  built  on  the  said  farm  or 
estate,  then  and  in  that  case  he  the  said  Thomas  Samuel 
Ostler  WUliams,  his  heirs  or  assigns,  shall  and  will,  on  the 
expiration  of  the  said  period  of  three  years,  or  as  soon  as 
conveniently  can  be  after  the  decease  of  the  said  John  Wil- 
liams, in  case  he  shall  die  before  the  expiration  of  the  said 
term,  at  the  proper  costs  and  charges  of  him  the  said 
Thomas  Samuel  Ostler  Williams,  his  heirs,  executors,  or 
administrators,  erect  and  build,  or  cause  to  be  erected  or 
built,  such  messuage  or  dwelling-house  upon  the  said  farm 
or  estate  as  *he  the  said  Thomas  Samuel  Ostler  Wil-  [212 
liams,  his  heirs  or  assigns,  shall  think  fit  and  proper  or 
suitable  to  be  erected  and  built  thereon." 

Notwithstanding  the  execution  of  the  deed,  the  name  of 
John  Williams  remained  on  the  rate  books,  and  nothing 
was  done  which  could  give  persons  unacquainted  with  the 
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family  knowledge  that  any  change  of  ownership  had  taken 

J)lace,  except  that  some  time  subsequently  T.  S.  O.  Wil- 
iams  was  put  upon  the  register  of  voters  for  the  county,  on 
a  qualification  derived  from  some  part  of  the  property  con- 
veyed by  the  deed,  and  the  plaintiff,  believing  John  Wil- 
liams to  be  the  owner  of  the  estate,  commenced  negotiations 
with  him  for  the  purchase  of  the  meadow  by  an  oflfer  of 
£300,  which  was  not  accepted. 
On  the  9th  of  April,  1872,  John  Williams  called  upon  the 

?laintiff,  and  offered  to  sell  the  meadow  to  him  for  £400. 
his  oflfer  the  plaintiflf  agreed  to  accept,  and  proposed  that 
a  feolicitor  should  be  employed  to  prepare  a  contract.  John 
Williams,  however,  said  that  this  was  unnecessary,  and  the 
plaintiflf  thereupon  called  in  his  son,  who  was  in  an  adjoin- 
ing room,  and  he  wrote  out  and  copied  the  following  agree- 
ment: 

''I,  the  Reverend  John  Williams,  agree  to  sell  to  Jere- 
miah Burch  Rosher,  Esquire,  a  meadow,  together  with  the 
fences  and  trees  as  they  now  stand,  and  numbered  one  hun- 
dred and  forty-six  (146)  in  the  parish  map  of  Llanvihangel 
Crucomey,  in  the  county  of  Monmouth,  and  therein  stated 
to  contain,  in  statute  acres,  two  acres,  three  roods,  and  thirty- 
two  perches  (2a.  3b.  32p.),  for  the  sum  of  four  hundred 
pounds  (£400). 

"The  sale  to  be  completed  by  the  Ist  of  August  next 
Dated  this  9th  day  of  April,  one  thousand  eight  hundred 
and  seventy-two. 

(Signed)  "John  Williams, 

"Jeremiah  Burch  Rosher. 

"Witness,  J.  Lilbum  Rosher." 

The  plaintiff  handed  the  contract  to  his  solicitor,  who,  on 
the  15th  of  April,  1872,  wrote  to  John  Williams  with  a  view 
to  the  completion  of  the  purchase.  T.  S.  O.  Williams  then, 
through  his  solicitors,  put  forward  his  claim  to  the  prop- 
erty, and  a  correspondence  followed  which  resulted  in  the 
latter  declining  to  complete  the  purchase. 
213]  *At  the  date  of  the  contract,  John  Williams  was 
nearly  ninety-two,  and  he  died  on  the  16th  of  July,  1872, 
having  by  his  will,  which  was  dated  the  3d  of  August,  1865, 
made  a  disposition  of  his  real  estate  similar  in  substance  to 
that  in  the  deed  of  1868. 

The  bill  was  filed  against  T.  S.  O.  Williams;  and  John 
Lef twich,  the  executor  of  John  Williams,  was  made  a  de- 
fendant by  amendment. 

A  case  was  attempted  to  be  made  by  T.  S.  O.  Williams 
^     that  John  Williams  was  from  infirmity  incapable  of  enter- 
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ing  into  a  valid  contract  on  the  9th  of  April,  1872,  and  it 
did  appear  that  shortly  before  his  death,  and  during  a  por- 
tion 01  his  last  illness,  he  was  in  a  state  of  mental  inca- 
pacity ;  but  there  was  strong  evidence,  on  the  other  hand, 
that  he  was  at  the  date  of  the  contract  in  full  possession  of 
his  faculties,  and  was  treated  by  every  one  as  being  quite 
competent  to  manage  his  own  affairs. 

The  result  of  the  evidence  was,  that  the  price  agreed  to  be 
given  for  the  meadow  was  beyond  its  value. 

It  appeared  that  the  deed  of  the  17th  of  November,  1868, 
included  all  the  real  estate  of  John  Williams. 

Mr.  Olasse,  Q.C.,  and  Mr.  U.  T.. Holland,  for  the  plain- 
tiff :  The  deed  of  the  17th  of  November,  1868,  is  purely 
voluntary,  ^nd,  under  27  Eliz.  c.  4,  is  void  against  the  plain- 
tiff, who  is  in  the  position  of  a  purchaser  for  value.  Hav- 
ing a  binding  contract,  he  is  in  as  good  a  position  as  if  his 
purchase  had  been  completed:  Buckle  v.  Mitchell {')]  and 
there  is  no  consideration  expressed  in  the  deed  which  makes 
it  other  than  voluntary.  The  covenant  to  build  forms  no 
such  consideration.  In  order  to  establish  a  valuable  consid- 
eration for  a  settlement  some  benefit  must  be  shown  moving 
from  the  grantee  to  the  settlor.  Here  no  possible  benefit 
could  arise  to  the  settlor  from  the  covenant,  because  the 
whole  of  John  Williams'  real  estate  being  included  in  the 
conveyance,  nothing  was  left  by  which  he  could  derive 
benefit  from  the  building.  There  is,  moreover,  no  defeas- 
ance in  case  the  house  were  not  built,  and  no  shifting  clause, 
and  the  deed  left  it  quite  optional  whether  the  house  was 
built  or  not. 

The  contract  is  unimpeachable  on  other  grounds.  There 
was  no  *inadequacy  of  value,  and  the  mere  lact  of  one  [224 
of  the  contracting  parties  being  old,  no  professional  man 
being  employed,  cannot  affect  its  validity,  especially  where 
it  was  his  own  choice  not  to  have  professional  assistance : 
Harrison  v.  Guest  Q. 

Mr.  Bristowe,  Q.C.,  and  Mr.  MeyricJce,  for  the  executor, 
declined  to  consent  to  T.  S.  O.  Williams  receiving  the  pur- 
chase-money. 

Mr.  Hi g gins,  Q.C.,  and  Mr.  KeJcewich,  for  T.  S.  O.  Wil- 
liams: The  doctrine  of  the  court  in  specific  performance 
suits  is  very  different  from  that  in  cases  of  setting  aside 
deeds  such  as  Harrison  v.  OuesL  It  is  unnecessary  to 
prove  over-reaching  or  inadequacy  of  price  if  there  are 
equitable  circumstances  affecting  the  contract.  Such  cir- 
cumstances are  the  extreme  old  age  of  Mr.  Williams,  and 

(')  18  Ves.,  100.  O  8  H.  L.  C,  481  ;  6  D.  M.  A  G.,  424. 
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the  fact  that  he  had  no  sort  of  assistance  or  advice  in  con- 
cluding it.  These  circumstances  bring  the  contract  within 
such  cases  as  Longinate  v.  Ledger  (*),  Baker  v.  Man&{*),  and 
Clark  V.  Malpas{*),  The  court  would  not  have  naade  a 
decree  against  Williams  himself,  and  those  who  represent 
him  can  be  in  no  worse  position.  There  is  certainly  reason- 
able ground  for  doubting  whether  John  Williams  under- 
stood that  he  had  entered  into  a  binding  contract:  Vivers 
V.  TucJc{*). 

Then  as  to  the  want  of  consideration,  it  is  only  necessary 
to  show  a  very  slight  consideration,  and  the  mere  circum- 
stance that  the  deed  do^s.  not  represent  the  transaction  as 
otherwise  than  voluntary  is  nothing.  The  consideration 
may  be  shown  aliunde.  Where  there  is  no .  element  of 
fraud,  almost  any  kind  of  consideration  will  be  sufficient. 
The  court  has  gradually  come  almost  to  adopt  the  view 
which  was  expressed  by  Sir  W.  Grant  in  Buckle  v.  Mitch- 
ell {^\  that  the  operation  of  the  act  of  Elizabeth  had  been 
too  widely  extended.  The  recent  decisions  of  T(yiDnend 
V.  TokeriJ)  and  Baj/spoole  v.  Collins  (')  have  reduced  the 
requirement  of  a  consideration  to  the  slightest  proportions. 
On  those  authorities  the  consideration  in  this  case  is  quite 
sufficient  to  support  the  settlement.  The  covenant  is  one 
on  which  an  action  might  have  been  brought. 
215]  *It  is  unnecessary  that  the  settlor  should  derive 
p^sonal  benefit  from  the  transaction.  In  Thompson  v. 
Webster  (*)  it  was  held  sufficient  that  the  settlement  was 
upon  the  wife  and  children  of  the  settlor.  There  is  as 
good  a  consideration  here  as  in  Crosbie  v.  M^  Doual(^)  and 
Skidmore  v.  Bradford  (").  If  John  Williams  had,  instead 
of  conveying  the  estate,  only  promised  to  convey  it,  the  vol- 
untary nature  of  the  transaction  would  not  have  been  a  de- 
fence to  a  suit  to  carry  out  the  promise :  Parsons'  Law  of 
Contract  ("). 

[The  Vice- Chancellor  :  Wildes  v.  Dudlow  ('•)  was  a  case 
depending  upon  considerations  somewhat  similar  to  Skid- 
more  v.  BraafordJ\ 

Moreover  the  annuitants  ought  to  have  been  made  parties, 
their  security  being  diminished  if  a  decree  is  made :  Willais  v. 
Busby  ("). 


(8)  4  De  G.  4  J..  600. 
(»)  18  Ves.,  148. 
^»»)  Law  Rep.,  8  Eq.,  11 


(')  2  Giff.,  167. 

(«)  4  D.  J.  «fe  3.,  888. 

(5»)  4  I).  F.  «fe  J.,  401 ;  81  Boav.,  80.  0®)  Law  Rep.,  8  Eq.,  184. 

rt  1  Moo.  P.  C.  (N.S.),  516.  (")  Vol.  Hi.,  p.  368. 

(»)  18  Ves.,  100.  (")  Law  Rep.,  19  Eq.,  198. 

(«)  Law  Rep.,  1  Ch.,  446.  (")  5  Beav.,  193. 

O  Ibid.,  6  Ch.,  228. 
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Mr.  Olasse^  in  reply. 

Sir  R.  Malins,  V.  C,  after  stating  the  facts,  continued: 
The  proposal  for  the  purchase  coming  not  from  the  pur- 
chaser but  from  the  vendor,  the  circumstance  exists  in  this 
case  which  existed  in  the  case  of  Harrison  v.  Quest  ('),  in 
which  Sir  R.  Kindersley  decided  that  there  was  no  binding 
contract.  Here  is  a  transaction  perfectly  fair  in  all  points. 
There  Mr.  Cl^uest  being  asked  by  an  old  man  to  buy  an 
estate,  bought  it  for  what  all  parties  agreed  was  an  utterly  in- 
adequate' consideration,  namely,  for  an  annuity  for  the  resi- 
due of  a  man's  life  over  seventy  years  of  age,  of  a  very 
precarious  character,  and  Sir  R.  Kindersley  thought  that 
the  contract,  being  at  such  an  undervalue,  ought  to  be  set 
aside,  and  made  a  decree  accordingly  after  the  old  man's 
death.  However  that  came  before  Lord  Cranworth,  and  in 
several  passages  the  grounds  upon  which  it  is  put  are 
entirely  applicable  to  tnis  case.  He  says  (*) :  **  It  is  hardly 
consistent  to  suppose  he  would  *have  made  a^  stand  [216 
upon  such  insignificant  matters  as  those  I  have  alluded  to. 
Tlie  result  was  that  there  was  a  purchase  for  what  turns  out 
to  be  an  extremely  inadeq^uate  consideration.  That,  how- 
ever, is  of  no  consequence  if  the  parties  were  in  a  situation 
to  judge  for  themselves,  and  this  makes  the  question  as  to 
the  poor  old  man's  state  of  mind  at  the  time  he  entered  into 
this  bargain  very  material."  Then  lower  down  he  says: 
"  If  upon  the  proposal  being  made  Mr.  Guest  had  at  once 
caught  at  it.'^  So  in  this  case,  if  Mr.  Rosher  had  at  once 
caught  at  the  proposal  very  strong  observations  might  have 
been  made,  but  he,  like  Mr.  Guest,  gave  the  old  man  time  to 
consider.  Then  Lord  Cranworth  says:  '*  If  it  had  been 
proved  that  Hunt  was  a  man  incapable  of  making  a  bargain 
lor  himself,  I  should  have  set  aside  the  transaction.  But  so 
far  from  finding  any  such  reason  for  interfering,  it  is  proved 
that  Mr.  Guest  not  only  did  not  catch  at  the  bargain,  but 
desired  Hunt  to  take  time  to  consider  about  it,  and  then  left 
the  neighborhood  and  was  absent  for  a  fortnight."  Again, 
Lord  Cranworth  says  (*) :  ''He  seems  to  have  been  pleased 
with  the  change,  and  it  appears  that  he  was  in  a  more  cleanly 
and  happy  state  with  more  comforts  about  him.  He  had 
all  that ;  and  unable  as  I  am  to  discover  any  obligation  on 
Mr.  Guest's  part  to  show  that  Hunt  had  more  by  way  of 
consideration  than  he  asked  for  himself,  and  unable  as  I  am 
to  discover  anything  in  the  evidence  for  the  suggestion  that 
there  was  any  endeavor  to  keep  from  him  professional 
advice ;  on  the  contrary,  being  satisfied  that  there  was,  as 

0)  8  U.  L.  C,  481 ;  6  D.  M.  A  G.,  424.     (*)  6  D.  M.  A  G.,  484.     (»)  6  D.  M.  A  G.,  43Y. 

13  ExG.  Rep.  93 
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far  as  there  could  be,  a  desire  that  he  should  have  profes- 
sional advice,  that  there  was  no  imposition  practised  upon 
him,  that  he  was  left  to  form  his  own  judgment,  that  no 
haste  whatever  was  exhibited,  but  that,  on  the  contrary,  he 
was  left  to  take  his  own  time,  and  that  he  nevertheless  per- 
severed in  his  inclination,  and  perfectly  well  understood 
what  he  was  doing ;  I  confess  I  am  unable  to  arrive  at  the 
conclusion  to  which  the  Vice-Chancellor  has  come.  I  think, 
therefore,  that  instead  of  the  decree  which  was  made,  this 
bill  ought  to  have  been  dismissed,  but  I  think  it  ought  not 
to  have  been  dismissed  with  costs,  for  this  reason:  Mr. 
Guest's  answer  about  the  sum  of  money  to  be  paid  to  Hunt, 
although  the  explanation  is  a  very  reasonable  one,  was  cal- 
217]  culated  to  mislead;  and  if  that  *had  been  otherwise 
stated,  it  is  possible  that  the  bill  might  not  have  been  filed, 
or  further  proceedings  at  least  might  have  been  discon- 
tinued ;  and  under  these  circumstances  I  think  the  bill 
ought  to  haye  been  dismissed,  nothing  being  said  about 
costs."  That  case  went  to  the  House  of  Lords.  The  House 
of  Lords,  for  very  much  the  same  reasons,  came  to  the  same 
conclusion  as  Lord  Cmnworth,  and  the  decision  of  Lord 
Cranworth  was  affirmed. 

With  regard  to  the  price  and  the  circumstances  of  this 
contract,  there  was  notliing  unfair.  It  was  sought  by  the 
vendor,  I  will  not  say  it  was  forced  upon  the  purchaser,  but 
it  was  certainly  pressed  upon  him.  No  advantage  was 
taken  of  the  vendor.  Now,  was  he  incapable?  The  case 
was  at  first  very  much  rested  upon  the  fact  that  he  wa^ 
ninety- two  years  of  age,  and  therefore  the  contract  ought  not 
to  be  perfcwmed.  But  no  such  rule  can  be  laid  down.  No- 
body would  have  said  that  if  this  old  man  had  made  a  will 
the  next  day  after  the  contract,  his  will  was  not  valid ;  and 
I  am  unable  to  see  any  principle  on  which  it  can  be  said  that 
entering  into  a  contract  to  sell  a  field  for  at  least  £100  more 
than  it  was  worth  was  any  evidence  of  incapacity ;  and  I 
think  it  would  be  unsafe  to  come  to  the  conclusion  that 
merely  because  he  was  ninety-two  years  of  age  the  contract 
he  had  entered  into  was  to  be  disregarded. 

[His  honor  then  discussed  the  evidence  relating  to  the 
question  of  Mr.  Williams'  capacity  to  contract,  and  con- 
cluded that  it  showed  that  there  was  no  mental  failure  till 
after  the  17th  of  June.     He  then  continued :] 

If,  therefore,  Mr.  John  Williams  had.  been  the  defendant 
in  this  cause,  and  had  been  seised  in  fee  simple,  absolutely 
free  from  all  questions  about  voluntary  settlement  or  other- 
wise, I  could  not  have  hesitated  in  coming  to  the  conclusion 
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that  this  contract  was  entered  into  under  such  circumstances 
as  made  it  binding  upon  him.  Although  it  is  true  that, this 
court  exercises  a  discretion  in  cases  of  specific  performance, 
and  requires  that  any  one  asking  for  that  relief  should  make 
a  clear  case  and  come  into  court  with  clean  hands,  and  that 
there  must  be  no  overreaching  or  taking  advantage,  and  no 
undervaluing  as  against  a  person  who  is  unable  to  take  care 
of  himself,  all  these  circumstances  are  absent. 

Then  comes  the  question,  what  is  the  effect  of  the  deed  of 
1868,  *which  on  one  side  is  treated  as  a  voluntary  settle-  [218 
ment,  and  on  the  other  as  being,  one  for  valuable  considera- 
tion 1  If  this  is  a  voluntary  settlement,  then,  though  I  concur 
with  the  view  expressed  by  Sir  William  Grant  in  Buckle  v. 
Mitchell  ('),  and  acquiesced  in  by  other  judges,  that  the  law 
that  a  man  who  has  executed  a  voluntary  settlement  is  en- 
abled under  the  statute  of  the  27  Eliz.  to  sell  the  estate,  just 
as  if  he  had  done  nothinc,  is  highly  unreasonable,  I  take  it 
to  be  perfectly  settled  that  the  owner  of  an  estate,  after 
making  a  vbluntary  settlement,  is,  as  between  him  and  a 
purchaser  from  him,  as  much  seised  in  fee  as  if  he  had  not 
put  his  hand  to  such  a  settlement.  He  cannot  enforce 
specific  perforn^ance,  but  having  entered  into  a  contract  with 
a  purchaser,  the  purchaser,  as  against  him,  can  do  so,  and 
the  voluntary  settlement  is  nothing  more  than  a  piece  of 
waste  parchment. 

Now,  with  re^rd  to  the  doctrine  of  what  is  a  voluntary 
settlement,  I  quite  agree  with  the  argument  I  have  heard  from 
Mr.  Higgins  and  Mr.  Kekewich,  that  the  modern  decisions 
may  be  considered  as  having  to  a  considerable  extent  quali- 
fied the  old  rule  of  the  court.  In  that*  view  of  the  case  I 
quite  agree  that  Townend  v.  Taker  (*)  is  a  very  material 
authority,  and  I  think  the  fair  result  of  them  all  may  be 
thus  stated:  that  if  upon  the  occasion  of  executing  that 
which  is  called  a  voluntary  settlement,  that  is,  a  deed  which 
is  not  induced  by  marriage  or  anv  marriage  considerations, 
or  the  actual  sale  of  property  ;  ii  between  a  father  and  son, 
husband  and  wife,  or  parent  and  child,  in  any  way  what- 
ever, an  instrument  is  executed  which  ordinarily  is  called  a 
voluntary  settlement,  and  it  turns  out  that,  instead  of  being 
purely  voluntary,  any  consideration  whatever  was  paid  or 
given,  or  any  benefit  rendered  to  the  grantor,  even  such  as 
an  agreement  to  relieve  the  grantor  from  the  immediate  paj^- 
ment  of  a  debt,  as  in  Bayspoole  v.  Collins  ('),  the  court  will 
anxiously  lay  hold  of  any  circumstances  constituting  a  con- 

0)  18  Ves.,  100.  («)  Law  Rep.,  1  Ch.,  446.  (*)  Law  Rep.,  6  Oh,,  228. 
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sideration  moving  from  the  grantee  to  the  grantor,  to  take  a 
case  out  of  the  category^  of  voluntarj^  settlements. 

Now,  the  result  of  this  settlement  is,  that  property  is  con- 
veyed by  it,  and  the  deed  of  conveyance  contains  a  covenant 
219]  so  vague  *that  I  do  not  think  anything  could  have  been 
recovered  upon  it.  The  covenant  can  be  of  no  pecuniary 
advantage  to  the  grantor,  because  if  he  has  conveyed  away 
the  fee  simple  of  his  property  it  can  be  of  no  consequence  to 
him  whether  the  house  is  built  upon  it  or  not.  It  may  be  a 
matter  of  fancy  or  gratification  to  him  that  it  should  be  so, 
but  if  the  grantee  simply  contracts  that  he  will  build  a  house 
on  his  own  property,  and  he  omits  to  do  so,  what  advantage 
has  the  grantor  ?  if  he  had  said  that  unless  the  house  were 
built  the  deed  shall  be  void,  and  had  reserved  a  power  of  re- 
entry on  that  event,  that  would  have  been  a  diflcerent  thing. 
But  there  is  no  penalty  attached,  and  all  he  contracts  to  do 
is  that  he  will  commence  to  build.  He  does  not  covenant 
that  he  will  commence  and  finish.  I  cannot  regard  the  con- 
tract as  being  in  any  way  binding.  It  is,  moreover,  only 
Buch  a  house  as  he  thinKs  fit  to  build.  At  all  events,  no 
consideration  is  shown  moving  from  the  grantee  to  the 
grantor.  Therefore,  as  the  grantor  by  the  grant  does  noth- 
ing but  deprive  himself  of  the  property  and  gets  nothing  in 
return,  it  seems  to  me,  after  all  I  have  heard,  that  this  must 
be  regarded  as  a  purely  voluntary  deed. 

Then  the  contract  is  one  entered  into  with  a  vendor  seised 
in  fee  to  sell  property  for  its  full,  and  much  more  than  its 
market  value,  under  circumstances  free  from  all  imputation 
of  impropriety  of  conduct.  The  defendant  has  thought  fit' 
to  resist  the  contract,  most  unreasonably,  in  my  opinion ; 
and  if,  instead,  he  had  made  some  other  proposal,  tnis  liti- 
gation might  have  been  prevented. 

Under  these  circumstances,  there  must  be  a  decree  for 
specific  performance,  with  costs. 

Solicitors:  Mr.  Ji.  J.  Child;  Mr.  Walter  Justice;  Messrs. 
Singleton  &  Tattershall, 
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[Law  Reports,  20  Equity  Oases,  220.] 
V.C.B.,  Feb.  10,  1876. 

*Olivant  v.  Wright.  [220 

[1878    0.     18.] 
Will — GotuirueUon — Tenant  far  Life — "Die  toithaut  iesue'* — "  2>m  leaving  issue.** 

Testatrix  being  possessed  of  separate  property,  gave  and  bequeathed  to  her  hus- 
band all  her  real  and  personal  property  for  her  life,  and  ai^r  his  death  "  to  be 
divided  amon^ "  her  five  children,  share  and  share  alike ;  "  and  if  any  of  my  ehil- 
dren  should  die  without  issue,  then  that  child  or  children's  share  shall  be  divided, 
share  and  share  alike,  among  the  children  then  living ;  but  if  any  of  my  children 
should  die  leaving  issue,  then  that  child,  if  only  one,  snould  take  its  parent's  share ; 
if  more  than  one,  to  be  divided  equally  amongst  them." 

Testatrix  left  five  children,  all  of  whom  survived  the  tenant  for  life.  One  died, 
leaving  children : 

Hela,  that  her  share  went  over  to  her  children. 

Afterwards  another  died,  without  issue : 

Held,  that  his  share  went  to  the  three  surviving  children. 

The  fourth  rule  in  Edwards  v.  Edwards  Q),  that  a  gift  over  in  the  event  of  death 
without  issue  takes  effect  only  upon  such  a  death  in  the  lifetime  of  the  tenant  for 
life,  has  been  abrogated  by  G'MaJwmey  v.  Burdett  (')  and  Ingram  v.  Soutten  ('). 

Adjourned  Summons. 

Ann,  wife  of  James  Nicholson,  being  possessed  of  sepa- 
rate property,  made  her  will,  dated  the  29th  of  November, 
1844,  in  the  following  terms : 

''I  order  and  direct  all  my  just  debts,  funeral  and  testa- 
mentary expenses,  to  be  paid  out  of  my  personal  estate  by 
my  executor  hereinafter  named.  And  1  give  and  bequeath 
unto  my  husband,  James  Nicholson,  all  my  real  and  per- 
sonal property,  whether  houses,  land,  or  whatever  else  I  am 
entitled  to  from  my  late  aunt's  estate,  and  all  other  effects 
belonging  to  me  wheresoever  they  may  be  at  the  time  of  my 
decease,  during  his  natural  life,  to  receive  all  the  rents,  in- 
terests, and  profits  arising  from  them,  for  his  own  use,  and 
after  his  decease  to  be  divided  amongst  *my  five  chil-  [221 
dren,  sliare  and  share  alike ;  and  if  any  of  my  children 
should  die  without  issue,  then  that  child  or  children's  share 
shall  be  divided,  share  and  share  alike,  among  the  children 
then  living ;  but  if  any  of  my  children  should  die  leaving 
issue,  thf^n  that  cliild  (if  only  one)  should  take  its  parent's 
share  ;  if  more  than  one,  to  be  divided  equally  amongst 
them,  share  and  share  alike.  And  I  also  nominate  and  ap- 
point my  husband,  James  Nicholson,  my  sole  and  only 
executor." 

(')  15  Beav.,  357.         («)  Law  Rep.,  7  H.  L.,  388.         (»)  Law  Rep.,  7  H.  L.,  408. 
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The  testatrix  died  on  the  3l8t  of  August,  1846,  leaving 
her  husband  and  five  children  surviving  ;  and  her  will  was 
proved  by  James  Nicholson,  the  husband  and  executor,  on 
the  4th  of  March,  1847. 

James  Nicholson  died  on  the  23d  of  March,  1857. 

One  of  the  five  children,  named  Martha,  having  married 
Richard  Parkinson,  died  on  the  7th  of  April,  1868,  intes- 
tate, leaving  her  husband  and  four  children  (two  of  whom 
were  by  a  former  marriage)  surviving. 

Administration  to  Mrs.  Parkinson's  estate  was,  on  the 
12th  of  December,  1872,  granted  to  her  husband,  Richard 
Parkinson. 

The  suit  was  instituted  for  the  partition  of  certain  settled 
real  and  personal  estate,  to  one-nf  th  of  which  Ann  Nichol- 
son was  entitled  for  her  separate  use ;  and  on  the  28th  of 
July,  1873,  a  decree  was  made,  ordering  inquiries,  and  di- 
recting a  sale. 

Since  the  decree  another  of  the  childiien  of  the  testatrix 
had  died  without  issue. 

This  summons  was  taken  out  by  the  four  children  of  Mrs. 
Parkinson,  for  a  declaration  that,  under  the  will,  they  were 
entitled  in  equal  shares  as  tenants  in  common  to  one-fifth  of 
the  testatrix's  estate,  in  consequence  of  the  death  of  their 
mother,  Martha  Parkinson,  ''leaving  issue,"  and  also  to  an 
accruing  share  of  and  in  any  other  share  by  the  will  given 
to  any  other  of  the  testatrix's  five  children  who  had  died  or 
might  die  without  issue. 

Mr.  Richard  Parkinson,  on  the  other  hand,  as  administra- 
tor of  his  wife,  claimed  to  be  entitled  to  her  estate  abso- 
lutely. 

Mr.  Everitt  for  the  summons :  The  questions  are,  whether 
222]  the  children  of  the  testatrix,  having  *all  survived  the 
tenant  for  life,  take  absolute  interests,  or  whether  they  take 
life  interests  only,  with  remainder  to  their  issue,  if  any,  or, 
if  no  issue,  to  the  others  ;  and  whether,  upon  the  death  of 
a  child  of  the  testatrix  without  issue,  after  the  death  of  a 
child  leaving  issue,  the  share  of  the  secondly  deceased  child 
is  to  go  to  the  three  survivors  only,  or  to  the  three  survivors 
and  the  children  of  the  firstly  deceased  child  in  equal 
shares  per  stirpes. 

The  fourth  of  the  rulings  laid  down  in  Edwards  v.  Ed- 
wards (*)  has  been  set  aside,  as  a  general  proposition,  by  the 
decision  of  the  House  of  Lords  in  O  MahoneyY,  Bwrdetti^\ 
reversing  the  decision  of  the  Court  of  Appeal  in  Chancerj' 
in  Ireland  (") ;   and  by  another  decision  of  the  House  of 

(')  15  Beav.,  357.      («)  Law  Rep.,  7  H.  L.,  388.       f*)  10  Ir.  Ch.  Rep.  (N.S.),  14. 
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Lords  the  same  day,  in  Ingram  v.  SovMen  ('),  reversing  a 
decision  of  the  Court  of  Appeal  in  Chancery  in  England, 
reported  under  the  name  of  In  re  Heathcot^  s  Trusts  (*). 

The  result  of  these  authorities  is  that  the  divesting  clause 
is  not  limited  to  death  in  the  lifetime  of  the  tenant  for  life. 

Mr.  Ince  for  the  respondent :  The  ruling  in  Edwards  v. 
Edwards  is  not  in  the  least  impugned  by  the  decision  in 
ihe  House  of  Lords.  The  result  of  the  observations  of  the 
Lord  Chancellor,  Lord  Hatherley,  and  Lord  Selborne  is, 
that  no  canon  of  construction,  such  as  the  Master  of  the 
Rolls  laid  down,  is,  in  cases  of  this  particular  class,  admis- 
sible— that  the  court  must  put  its  own  construction  upon 
each  will. 

The  only  canon  here  applicable  is,  that  the  court  will 
adopt  that  rule  of  construction  which  will  soonest  vest  the 
estates  of  the  parties. 

The  result  of  such  a  rule  is,  that  Martha  Parkinson, 
upon  her  surviving  the  tenant  for  life,  took  a  vested,  inde- 
feasible interest. 

What  is  it  that  the  testatrix  has  disposed  of  ?  Not  rents, 
dividends,  and  income,  but  ''all  my  real  and  personal  prop- 
erty;" that  *is  to  say,  she  gives  the  income  to  the  [223 
tenant  for  life,  and  the  capital  to  her  children  :  Da  Costa  v. 
Keir  (') ;  Oalland  v.  Leonard  (*) ;  Home  v.  Pillans  (*). 

In  O'Mahoney  v.  Burdetti^),  and  Ingram  v.  Soutten  ('),  the 
intention  to  give  only  a  life  estate  was  too  clear. 

It  is  inconceivable  that  the  testatrix,  having  once  disposed 
of  the  capital  of  her  estate,  should  alter  her  intention,  and 
in  a  particular  event  hand  it  over  to  somebody  else. 

Sir  James  Bacon,  V.C:  This  is  a  question  which,  no 
doubt,  has  given  a  great  deal  of  trouble ;  but  I  find  that  two 
cases  have  been  decided  in  which  the  matter  was  fully  con- 
sidered, and  in  which  the  words  were  such  as  I  cannot  dis- 
tinguish in  meaning  and  purport  from  those  which  I  find  in 
the  present  case.  1  think  it  is  impossible  to  distinguish  the 
language  in  U  Mahoney  v.  Burdett^  and  Ingram  v.  Soutten^ 
from  that  of  the  present  will.  In  those  cases  the  House  of 
Lords  came  to  the  conclusion  that  the  interests  which  the 
daughters  took  were  only  life  interests,  with  remainder  to 
their  children,  and  I  see  nothing  here  to  withdraw  this  case 
from  the  authoritv  of  the  rule  here  laid  down.  In  Ingram 
V.  Soutten  I  find  that  the  decision  of  Vice-Chancellor  Malina 
was  the  same  as  that  of  the  House  of  Lords  ;  the  view  of  the 

(»)  Law  Rep.,  1  H.  L.,  408.  (*)  1  Sw.,  161. 

(«)  Law  Rep..  9  Ch.,  45.  (»)  2  My.  A  K.,  16. 

(»)  3  Russ.,  300.  (»)  Law  Rep.,  7  n.  L.,  388.    " 
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Lords  Justices  who  differed  from  the  Vice-Chancellor  was 
overruled,  and  the  original  decision  was  maintained. 

Mr.  Ince  has  endeavored  to  draw  a  distinction,  on  the 
ground  that  the  testatrix  has  used  the  words,  "all  my  real 
and  personal  property ;"  but  I  cannot  think  that  makes  any 
substantial  difference.  The  decision  in  OMahoney  v.  Bur- 
dett^  had  reference  to  a  legacy  of  £1,000  stock,  and  the 
principle  must  be  the  same  whether  the  property  consists  of 
land,  money,  or  anything  else. 

As  to  the  rule  in  Edwards  v.  Edwards  (*),  I  might  have 
followed  it ;  but  I  cannot  do  so,  inasmuch  as,  in  my  opinion, 
it  has  been  abrogated  by  the  tribunal  of  last  resort  in  the 
224]  country,  and  *the  sum  and  substance  of  the  decisions 
of  the  House  of  Lords  I  take  to  be,  that  when  there  is  a  gift 
over  in  the  event  of  death  without  issue,  that  must  be  held 
to  mean  a  death  without  issue  at  any  time,  unless  a  con- 
trary intention  appears  in  the  will ;  and  that  the  introduc- 
tion of  a  previous  life  estate  does  not  alter  that  principle  of 
construction. 

Mr.  Everitt :  There  remains  the  question  whether,  upon 
the  death  of  a  child  without  issue,  following  the  death  of  a 
child  leaving  issue,  the  share  is  to  go  over  in  thirds  or  in 
fourths. 

The  Vioe-Chanoellor  said  that  the  question  was  an- 
swered by  the  express  words  of  the  will.  The  share  was 
to  be  divided  among  ''  the  children  then  living."  At  the  date 
in  question  there  were  three  children  living,  nence  the  share 
must  go  over  in  thirds. 

The  following  are  minutes  of  the  order : 

Declare  that  the  interests  of  the  children  of  Ann  Nichol- 
son, on  their  death  leaving  issue,  go  to  their  respective  chil- 
dren living  at  their  respective  deaths. 

Declare  that  the  share  of  the  child  of  Ann  Nicholson  who 
died  without  issue  devolved  upon  the  three  children  of  Ann 
Nicholson  who  were  living  at  the  death  of  such  child : 

Costs  to  be  costs  in  the  cause. 

Solicitor :   Mr.  Johnston. 

Q)  16  Beav.,  857. 
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[Law  Reports,  20  Equity  Cases,  225.] 
V.C.B.,  March  2,  8,  1876. 

*A8HHUBST  V.  Mason.  [225 

[1873    A.     88.] 

AsHHUEST  V.  Fowler. 

[1878    A.     84.] 
Contrihutum — Wrongdoers — Company — JXrectcro — Ultra  Vires — Farticepa    Criminis. 

Shares  of  a  compaDV  were  (pursuant  to  an  lUtra  vires  resolution  of  the  board)  pur- 
chased and  transferred  into  the  name  of  A.,  a  director,  in  trust  for  the  company  : 

Held,  that  A.  was  entitled  to  contribution  from  the  directors  who  concurred  in  the 
transaction,  for  calls  which  he  had  paid. 

A  local  director  present  at  a  meeting  in  London,  at  which  the  minutes  of  the  last 
meeting,  when  it  was  resolved  to  transfer  the  shares  to  a  trustee  for  the  company, 
were  read  and  confirmed,  though  not  present  until  after  the  commencement  of  the 
proceedings,  and  denying  all  knowledge  of  the  resolution  or  transaction : 

Held,  to  haye  been  affected  witli  notice,  and  liable  in  respect  of  the  transaction. 

But  another  local  director,  present  only  at  a  subsequent  meeting,  at  which  the 
formal  minute  of  approval  of  a  transfer  to  A.  was  confirmed  : 

Held  not  to  have  been  affected  with  notice,  and  not  liable. 

Land  Credit  Company  of  Ireland  v.  Lord  Fermoy  (')  distinguished. 

These  were  suits  by  the  chairman  of  the  English  As- 
surance Company,  now  in  liquidation,  for  the  purpose  of 
recovering  contribution  from  the  defendants,  his  co-direc- 
tors, in  respect  of  calls  already  paid  and  hereafter  to  be 
paid  on  certain  shares  transferred  into  the  joint  names  of 
the  plaintiff  and  J.  E.  Ley  land,  manager  of  the  company,  and 
accepted  by  them  at  the  request,  as  it  was  alleged,  of  the 
defendants. 

The  suit  of  Ashhurst  v.  Mason  related  to  250  shares  which 
in  1867,  upon  the  formation  of  the  company,  were  allotted 
to  Henry  Brockett,  one  of  the  directors,  and  registered  in 
liis  name.  In  April,  1869,  Brockett  resigned  his  director- 
ship, and  in  July  following  he  applied  to  Leyland,  the  man- 
ager, and  requested  him  to  get  him  relieved  of  his  250  shares. 
It  was  at  first  proposed  at  a  meetitig  of  the  board  held  on 
the  7th  of  September,  1869,  and  attended  by  the  plaintiff, 
who  was  chainnan  of  the  company,  and  *the  defen-  [226 
dant  Mason,  that  the  250  shares,  on  which  nothing  had 
been  paid,  should  be  transfeiTed  into  the  name  of  Leyland 
alone,  and  be  held  by  him  as  trustee  for  the  company.  The 
minutes  of  this  resolution  were  read  to  the  board  at  a  meet- 
ing of  the  14th  of  September,  attended  bjr  the  plaintiff, 

0)  Law  Rep.,  5  Ch.,  763. 

13  Eng.  Rep.  94 
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H.  Fowler,  E.  Coventry,  T.  Simpson,  and  J.  R.  H.  Key- 
worth,  and  duly  confirmed.  At  a  board  meeting  held  on 
the  5th  of  October,  1869,  and  attended  by  Fowler,  Simpson, 
Coventry,  and  the  plaintiff,  Leyland  suggested  that  it  would 
not  be  right  that  the  shares  should  stand  solely  in  his  name, 
and  that  the  plaintiff's  name  should  be  added.  The  plain- 
tiff, according  to  his  statement,  at  first  objected,  but  ui)on 
the  express  arragement  that  his  co-directors  should  hold  him 
harmless  against  all  consequences — "see  him  through  it" — 
he  agreed  that  Brockett's  250  shares  should  be  registered  in 
the  loint  names  of  himself  (the  plaintiff)  and  Leyland.  A 
resolution  was  accordingly  passed  that  the  shares  should  be 
transferred  into  the  joint  names  in  trust  for  the  company. 

In  his  cross-examination  in  court  the  plaintiff  adhered  to 
his  statement,  that  when  the  shares  were  put  into  his  name 
he  intended  that  the  whole  body  of  directors  should  hold 
him  harmless,  and  that  there  was  an  expression  of  general 
assent  on  their  part. 

The  shares  were  accordingly  transferred  into  the  names  of 
the  plaintiff  and  Leyland  on  the  6th  of  October,  1869,  in  the 
form  prescribed  by  the  articles  of  association.  The  trans- 
fer was  laid  before  a  meeting  of  the  directors  held  on  the 
12th  of  October,  and  attended  by  Mason,  Fowler,  and  the 
plaintiff,  and  thereat  approved.  At  a  meeting  held  on  the 
19th  of  October,  attended  by  Fpwler,  Coventry,  and  the 
plaintiff,  the  minute  as  to  the  transfer  was  confirmed.  Fresh 
certificates  were  not  issued,  as  the  shares,  when  transferred, 
were  considered  as  held  in  trust  for  the  company. 

This  transfer,  and  the  subsequent  purchase  by  the  direc- 
tors of  Elder's  shares,  were  transactions  ultra  vires  at  the 
time  they  were  entered  into,  it  being  provided  by  the  arti- 
cles of  association  (clause  39)  that  the  directors  might  in- 
vest, either  temporarily  or  permanently,  all  or  any  of  the 
funds  of  the  company  on  government,  real,  or  personal  or 
on  other  securities  or  investments  being,  in  the  opinion 
of  the  directors,  of  an  approved  kind,  and  including 
227]  ^shares  in  anjr  other  company,  but  so  that  (except  as 
thereinbefore  authorized)  the  shares  be  not  in  any  comi)any 
in  .which  the  liability  of  the  shareholders  was  not  confined 
to  the  amount  unpaid  on  their  respective  shares. 

A  special  resolution  was  passed  on  the  11th  and  confirmed 
on  the  26th  of  February,  1870  (after  the  completion  of  both 
transactions),  that  clause  39  be  altered  by  adding  at  the  end 
thereof  the  words :  *'and  may  from  time  to  time  with  and 
out  of  the  funds  of  the  company  purchase  any  shares  in  the 
company  which  may  be  offered  for  sale,  and  at  their  discre- 
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tion  either  to  resell  or  hold  the  same  in  trust  for  the  com- 
pany." 

The  second  suit  {Ashhurst  v.  Fowler)  related  to  100  shares 
wliich  were  allotted  in  1867  to  John  Elder,  who  died  in  Sep- 
tember, 1869.  Mrs.  Elder,  his  widow  and  executrix,  being 
anxious  to  get  rid  of  these  shares,  applied  to  the  company 
to  find  a  purchaser  for  them,  intimating  that  if  this  were 
not  done  proceedings  would  be  taken  to  wind  up  the  com- 
pany. It  was  ultimately  agreed  by  the  directors  that  Elder's 
estate  should  be  relieved  of  the  100  shares^  and  that  Mrs. 
Elder  should  receive  £100  for  them.  As  in  the  case  of 
Brockets s  250  shares.  Elder's  100  shares  were  transferred 
into  the  names  of  the  plaintiflf  and  Leyland  in  the  same  way, 
and  upon  the  same  alleged  understanding ;  but  the  directors 
present  at  the  meetings  of  the  General  Purposes  Committee, 
when  these  dealings  with  Elder  s  shares  were  authorized  and 
confirmed,  were  ijot  the  same  as  those  present  at  the  meet- 
ings when  Brockets  s  shares  were  dealt  with.  The  100  shares 
were  transferred  by  Mrs.  Elder  in  December,  1869,  and  on  the 
18th  of  January,  1870,  at  a  meeting  attended  hy  Fowler,  T. 
Simpson,  Sir  J.  Rowe,  E.  Coventry,  and  the  plaintiff,  it  was 
resolved  that  a  check  for  £100  should  be  drawn  and  signed; 
and  paid  to  Mi-s.  Elder.  The  check  was  drawn  and  signed 
by  H.  Fowler  and  the  plaintiff,  and  countersigned  by  the 
manager.  The  minutes  of  this  meeting  were  read  and  con- 
firmed at  a  meeting  of  the  26th  of  January,  1870,  attended 
by  H.  Fowler,  Mason,  T.  and  J.  Simpson,  E.  Coventry,  and 
tne  plaintiff.  At  a  meeting  of  the  1st  of  February,  1870, 
attended  by  Fowler,  Mason,  E.  Coventry,  Sir  J.  Rowe,  Rich- 
ard Coles,  and  the  plaintiff,  the  transfer  was  approved  ;  and 
finally,  at  a  meeting  of  the  8th  of  February,  1870,  attended 
hy  Fowler,  Mason,  Coventry,  *and  the  plaintiff,  the  [228 
minutes  of  the  1st  of  February  were  read  and  confirmed. 

On  the  2d  of  December,  1870,  it  was  resolved  to  wind  up 
the  company  voluntarily,  and  the  plaintiff  and  two  others 
were  soon  afterwards  appointed  liquidators. 

The  plaintiff  and  Leyland  had  been  settled  on  the  list  of 
contributories  in  respect  of  the  250  and  100  shares,  and  Ley- 
land  being,  as  it  was  stated,  unable  to  pay,  the  plaintiff 
had  to  pay  calls  to  a  large  amount  in  respect  of  both  sets 
of  shares,  and  to  repay  the  £100  paid  out  of  the  funds  of 
the  company  in  respect  of  Elder's  shares,  and  was  liable  to 
further  payments. 

Under  these  circumstances  the  two  bills  were  filed  against 
the  directors  and  Leyland,  charging  that  the  plaintiff  and 
Leyland  had  accepted  and  held  the  250  and  100  shares  in 
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trust  for  and  subject  to  the  ioint  control  of  the  defendants 
the  directors,  and  that  they  became  liable  to  indemnify  the 
plaintiflE  and  Leyland  from  all  losses  and  damages  sustained 
by  them  by  reason  of  their  acceptance  of  fresh  shares,  sub- 
ject, however,  to  such  contribution  as  under  the  circum- 
stances the  plaintiff  was  himself  liable  to  contribute  towards 
such  indemnity.  The  bills  prayed  declarations  of  the  lia- 
bility of  the  defendants,  other  than  Leyland,  to  pay  or  con- 
tribute towards  payment  of  the  calls  and  costs  already  paid 
by  the  plaintiflf,  and  future  calls,  &c.,  in  equal  proportions ; 
and  that  if  any  of  the  defendants  should  he  unable  to  pay 
his  full  proportion  of  the  contribution  the  other  contribu- 
tors were  liable  to  make  good  the  same  in  the  like  propor- 
tions ;  and  that  each  of  the  defendants  the  directors  was 
liable  forthwith  to  recoup  to  the  plaintiff  the  amount  al- 
ready paid  by  him  for  calls  and  costs  with  interest  at  6  per 
cent.,  less  the  plaintiff's  proportionate  share  of  such  calls 
and  costs. 

By  their  answer  the  defendants  disclaimed  any  trust  or 
any  beneficial  interest  in  the  250  or  100  shares,  and  denied 
that  such  shares  had  been  transferred  to  or  were  held  by 
the  plaintiff  and  Leyland  upon  anv  trust  for  the  directors  or 
any  of  them,  either  jointly  with  the  plaintiff  or  otherwise, 
or  upon  any  trust  whatever,  except  a  trust  or  intended  trust 
for  tne  company.  Thev  also  submitted  that  not  being  ces- 
tuis  que  trust  of  the  snares,  and  never  having  entered  into 
229]  any  contract  to  that  effect,  they  were  not  *liable  in 
equity  or  otherwise  to  indemnify  the  plaintiff  and  Ley- 
land  against  any  loss  or  liability  incurred  in  respect  of  the 
shares.  They  also  stated  that  the  plaintiff  had  of  his  own 
accord  associated  himself  in  the  transaction,  and  that  so  far 
from  having  been  solicited  by  them  to  allow  the  shares  to  be 
transferred  into  his  name,  he  had  himself  induced  his  co- 
directors  to  concur  in  or  ratify  the  transaction. 

The  directors  from  whom  contribution  was  sought  in  the 
suit  of  Ashhurst  v.  Mason  (relating  to  Brockett  s  shares), 
were  Mason,  Fowler,  Coventry,  T.  Simpson,  Sir  J.  Rowe 
and  Key  worth;  in  Ashhurst  v.  Fowler  (relating  to  Elder's 
shares).  Fowler,  Mason,  Coventry,  T.  Simpson,  Sir  J.  Rowe, 
J.  Simpson  and  Coles. 

Sir  J.  Rowe,  who  was  since  deceased,  had  compromised 
with  the  plaintiff,  by  whom  he  was  now  represented  for  the 
purpose  of  contribution.     J.  Simpson  did  not  appear. 

Kevworth,  one  of  the  defendants  to  AsJihurst  v.  Mason^ 
who  had  become  bankrupt  since  the  institution  of  the  suit, 
was  not  one  of  the  ordinary  directors,  but  an  ex  ojfficio  mem- 
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ber  of  the  board,  as  chairman  of  the  Liverpool  Local  Commit- 
tee of  Management.  By  his  affidavit,  and  by  the  volun- 
tary answer  of  Banner,  his  trustee  in  liquidation,  it  was 
stated  that  until  after  the  company  went  into  liquidation, 
Keyworth  was  quite  ignorant  of  the  application  bv  Brockett 
to  be  relieved  of  his  shares,  and  also  ignorant  of  the  meetr- 
ing  of  the  10th  of  September,  1869,  and  the  resolution 
alfeged  to  have  been  then  come  to  and  afterwards  con- 
firmed ;  and  that  he  never  was  a  party  to  or  cognizant  of 
any  such  resolution  or  confirmation.  He  was  present  at  the 
meeting  of  the  board  of  directors  held  on  the  14th  of  Sep- 
tember, 1869,  ''  but  not  for  the  whole  time  that  such  meeting 
continued,  for  I  did  not  enter  the  room  in  which  such  meet- 
ing was  held  until  after  the  commencement  of  the  proceedings 
of  such  meeting."  During  his  presence  at  that  or  any  other 
meeting  of  the  board  no  such  resolution  (for  the  transfer  of 
Brockett' s  shares  in  trust  for  the  company)  was  reported  or 
confirmed,  and  he  was  not  privy  to  or  concurring  in  or  cog- 
nizant of  any  such  arrangement.  He  had  never  ratified  or 
confirmed  the  transaction  with  regard  to  the  alleged  trans- 
fer, or  been  privy  to  or  concurring  in  or  cognizant  of  any 
such  alleged  ratification  or  confirmation. 

*Coles,  a  defendant  to  Ashhurst  v.  Fowler^  was  a  [230 
member  of  the  Southampton  Local  Board  of  Directors,  and 
as  such  an  ex  offlcio  member  of  the  London  Board.  He 
happened  to  be  in  London  on  the  1st  of  February,  1870,  and 
attended  the  weekly  meeting  of  the  board  on  that  day,  when, 
as  appeared  from  the  minute  book,  after  reading  and  con- 
firming the  minutes  of  the  board  meeting  and  of  tJie  general 
purposes  committee  of  the  25th  of  January  (which  aid  not 
refer  to  the  transfer  in  question) — 

''Transfer  of  100  shares  from  the  executrix  of  the  late  J. 
Elder  to  Ashhurst  and  Leyland  approved." 

He  stated  that  he  never  had  anything  to  do  with,  and  had 
no  knowledge  whatever  of,  the  transaction. 

Mr.  jffay,  Q.C.,  and  Mr.  LococJc  Webb^  for  the  plaintiff: 
A  bill  will  lie  to  enforce  contribution  between  persons,  one 
of  whom  has  paid  that  which  is  the  debt  of  all ;  and  the 
objection  that  the  defendants  acted  upon  the  advice  and 
representation  of  the  plaintiff  (even  if  that  were  the  case) 
would  not  enable  them  to  throw  the  whole  responsibility 
upon  him  :  Lingard  v.  Bromley  (') ;  Wright  v.  Hunter  (') ; 
Wilson  V.  Ooodman  (*).  The  dealings  with  these  shares  were 
no  doubt  ultra  vires,  but  the  plaintiff  is  not  thereby  pre- 
cluded from  suing  his  co-directors,  to  compel  them  to  cou- 

Q)  I  V.  A  B.,  114.  O  6  Ves.,  792.  (»)  4  Hare,  64. 


750  EQUITY  CASES.  [L.  R. 

1876  Ashhurst  v.  MasoD.      Ashhurst  v.  Fowler.  V.C.B. 

tribute  to  make  good  the  loss  that  has  arisen,  there  being 
no  such  rule  as  that  a  wrongdoer  can  in  no  case  file  a  bill : 
Baynard  v.  Woolley  (*) ;  or,  a  fortiori^  a  person  who  has 
merely  concurred  in  an  act,  not  illegal  but  unauthorized, 
and  where  the  liability  does  not  arise  ex  delicto, 

[The  ViCE-CiiANCELLOK  referred  to  the  legendary  case  of 
a  suit  by  a  highwayman  against  his  comrade  of  the  road  for 
a  partnership  account  of  his  share  of  the  plunder  (*).] 

In  the  case  of  a  tort  a  bill  will  not  lie,  but  where  there  has 
been  merely  a  civil  wrong,  or  as  here,  an  act  which  was 
231]  merely  ultra  *mres  but  not  in  itself  illegal,  the  plain- 
tiff's right  to  relief  is  not  affected.  Messrs.  Key  worth  and 
Coles  are  clearly  liable  with  the  other  directors,  as  the  trans- 
actions in  question  were  done  with  their  knowledge  and 
concurrence,  and  at  all  events  were  brought  to  their  notice ; 
and  having  acted  in  the  affairs  of  the  company,  and  attended 
meetings  at  which  the  transfers  were  resolved  upon  or  con- 
firmed, they  cannot  escape  from  the  conclusion  to  be  drawn 
from  their  acts:  Lefroy  v.  Ooref^Y-,  CJiaritahle  Corporation 
V.  SvMon  (*) ;  Joirvt  Stock  Discourd  Company  v.  Brown  (*).  If 
they  did  not  actively  request  the  plaintiff  and  Leyland  to 
accept  the  trust  upon  which  the  shares  were  held,  they 
at  least  acquiesced  in  the  arrangement,  and  are  bound  by  it. 

Mr.  Bagshawe^  Q.C.,  and  Mr.  F.  O.  Bagshawe,  for  the 
defendants  Mason,  Fowler,  Coventry,  and  T.  Simpson: 
The  plaintiff  is  not  entitled  to  relief,  as  his  bill  is  framed 
upon  the  theory  of  the  plaintiff  being  a  trustee  of  these 
shares  for  the  defendants,  his  co-directors,  and  as  such  en- 
titled to  be  indemnified  by  his  cestuis  que  trust  against  any 
liability  that  might  arise  out  of  the  transaction ;  but  he  has 
failed  to  establish  any  trust,  while  the  alleged  cestuis  que 
trust*  have  throughout  disclaimed  any  trust  in  their  favor. 
In  the  absence  of  express  contract  to  that  effect,  a  contract 
to  indemnify  the  plaintiff  against  liability  in  respect  of  the 
shares  will  not  be  implied.  We  have  offered  to  make  good 
tjie  £100  which  the  plaintiff  has  been  compelled  to  repay  to 
the  funds  of  the  company  in  respect  of  Elder's  share,  and  to 
pav  the  costs  of  the  suit  up  to  the  time  of  our  offer,  and  we 
submit  that  the  plaintiff  js  not  entitled  to  anything  ihore. 

[They  cited  Paene  v  Oillani^) ;  James  v.  May{^),'] 

Q)  20  Bcav.,  688-684.  Maidstone,  1736;  and  the  solicitor  was 

(*)  The  case  referred  to  is  that  of  John  convicted  of  robbery  1785,  but  reprieved 

Everet  v.  Joseph  Williams,  about  1 725 :  and  only  transported. 

see  Pothier  on  Obligations,  vol.  ii.,  p.  8;        (^)  1  J.  <&  Lat.,  571. 

Lindley  on  Partnership,  p.  188.     It  ap-        (*)  2  Atk.,  400. 

pears  that  the  plaintiff,  or  a  highwayman        (^)  Law  Rep.,  8  Eq.,  381. 

of  that  name,  was  hanged  at  Tyburn,        (*)  5  Hare,  1. 

February,    1729-30;    the    defendant   at        (^)  Law  Rep.,  6  H.  L.,  828. 
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Mr.  Eddis^  Q.C.,  and  Mr.  Blakesley^  for  Key  worth  and 
Banner  (Key worth's  trustee  in  liquidation),  defendants  to 
the  suit  of  Ashhurst  v.  Mason^  contended  that  no  Kability 
attached  to  Keyworth,  who,  as  chairman  of  the  Liverpool 
Board,  was  a' merely  ex  officio  member  of  the  London  Board, 
and  not  one  of  the  regular  directors.  He  did  not  come  into 
the  room  where  the  meeting  was  *being  held  on  the  [232 
14th  of  February,  1869,  until  after  the  transaction  had  been 
agreed  upon.  He  never  sanctioned  the  proceeding,  and 
cannot  even  be  affected  with  notice  of  the  transaction.  As 
between  co-directors  there  is  no  such  thing  as  constructive 
liability.  They  cited  Joint  Stock  Discount  Company  v. 
Brown  (*). 

Mr.  Jackson^  Q.C.,  and  Mr.  Norths  for  Coles,  a  defendant 
to  Ashhurt  V.  Fowler^  submitted  that  no  liability  was  es- 
tablished against  him :  Land  Credit  Company  of  Ireland 
V.  Lord  Fermoy^), 

Mr.  Kay^  in  reply :  It  is  not  necessary  for  the  plaintiff  to 
establish  the  existence  either  of  a  trust  or  of  a  contract. 
The  right  of  contribution  asserted  by  him  is  a  right  founded 
in  the  doctrines  of  equity,  "bottomed  and  fixed  on  general 
principles  of  justice,  and  does  not  spring  from  contract, 
thougn  contract  may  qualify  it:"  Bering  v.  Lord  Win- 
Chelsea  (^y] 

The  liability  in  respect  of  these  shares  has  been  incurred 
by  the  common  act  of  all  the  directors,  who  would  each 
and  every  one  of  them  be  entitled  to  compel  the  others  to 
contribute  to  this  common  liability ;  and  the  right  of  con- 
tribution is  not  affected  by  the  circumstance  that  these 
shares,  for  which  they  all  became  liable  as  trustees  for  the 
company,  were,  as  a  jnatter  of  convenience,  transferred  into 
the  names  of  one  of  themselves  (the  plaintiff),  and  Leyland 
as  their  servant  or  agent.  With  respect  to  the  liability  of 
Keyworth  and  Coles,  they  attended  meetings  of  the  com- 
pany at  which  these  transactions  were  confirmed,  and  can- 
not, -by  not  having  taken  care  to  inform  themselves  of  what 
was  going  on,  escape  from  the  consequences  of  their  acts  as 
directors :  Joint  Stock  Discount  Company  v.  Brown. 

[The  Vice-Chancellob  referred  to  Land  Credit  Com- 
pany of  Ireland  V.  Lord  Fermoy.'] 

In  that  case  Mr,  Munster,  who  was  exonerated,  was  not 
put  upon  inquiry,  and  .credit  was  given  to  his  denial  of  any 
knowledge  of  the  transactions.  It  may  be  admitted  that 
the  case  against  Coles  *is  not  so  strong  as  against  [233 


1 


(«)  Law  Rep.,  5  Ch.,  763, 
;«)  1  Wh..A  T.  L.  C,  4th  ed,  pp.  100,  103. 
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Key  worth,  but  we  submit  that  he  was  put  upon  inquiry  by 
attending  the  meeting  of   the  2d  of  February,  1870,  and 
therefore  is  liable  together  with  the  others. 
Sir  James  Bacon,  V.C:   This  case  is  singular,  but  the 

¥rinciples  governing  it  are,  I  think,  reasonably  plain, 
aking  the  case  of  Mr.  Brockets  s  shares  first :  The  gentle- 
men composing  the  board  were  of  opinion  that  to  take  them 
and  hold  them  in  trust  for  the  company  would  be  a  very 

food  thing,  and  they  arrange  a  plan  by  which  it  can  lie 
one.  The  first  proposal  was  that  Mr.  Leyland,  the  man- 
ager, should  take  these  shares  into  his  name,  that  the  com- 
pany might  have  the' benefit  of  them.  That  was  afterwards 
changed  by  adding  the  name  of  Mr.  Ashhurst,  the  plaintiff ; 
and  Mr.  Ashhurst  did  not  object  to  do  that  whicm  he  and 
they  thought  was  right  at  the  time.  They  thought  it  was 
beneficial,  for  the  company  did  not  know,  as  I  am  very 
willing  to  believe,  that  it  was  beyond  the  powers  of  them  as 
directors,  or  of  the  company  however  represented,  to  acquire 
shares.  Accordingly,  that  piece  of  machinery  having  been 
resorted  to,  and  resorted  to  by  persons  who  counsel  it  and 
who  act  in  it,  if  and  when  a  liability  arises,  no  matter  from 
what  cause  or  by  what  accident,  it  would  be,  in  mjr  opinion, 
against  the  very  first  principles  of  law  and  justice  to  say 
that  any  of  them  who  have  caused  this  thing  to  be  done 
should  escape  from  the  consequences  that  ensue.  That  is 
really  the  whole  case,  and,  as  alleged  upon  the  bill,  it  is,  I 
think,  sufficiently  proved. 

It  would  be  out  of  all  reason  to  suppose  that  either  Ley- 
land,  who  was  merely  the  manager  of  the  company,  or 
Ashhurst,  who  happened  to  be  chairman,  should  take  upon 
themselves  any  risks  or  any  consequences  personally.  It  is 
not  their  invention,  it  is  not  their  first  suggestion,  but  it  is  a 
common  design  entertained  by  several  persons,  and  the 
means  of  carrying  that  design  to  its  accomplishment  is  that 
the  transfer  should  be  made  in  these  two  names.  Unless  I 
could  say  that,  in  justice,  Mr.  Ashhurst  is  bound  to  bear  the 
whole  of  this  burden,  because  he  had  imprudently  permitted 
his  name  to  be  used,  the  next  consequence  must  be  that 
they  who  have  procured  his  name  to  be  used,  who  have 
adopted  his  name  to  carry  into  effect  their  design,  must 
234]  reasonably  contribute  *to  the  loss,  since  loss  has  hap- 
pened. That  rests  upon  universal  principles.  There  can,  I 
apprehend,  be  no  doiibt  in  the  world  about  it.  The  aflldavits 
of  Leyland  and  Ashhurst  prove  in  detail  the  fact  that  the 
liability  possible,  but  not  tnen  very  much  contemplated,  as 
I  am  willing  to  believe,  was  present  to  the  minds  of  Ash- 
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hurst  and  of  the  gentlemen  whom  he  names  in  his  affidavit, 
and  to  whom  he  mentions  the  subject.  He  says,  ''  Yon  will 
stand  by  me,"  and  they  say,  readily,  ^'Yes."  Without 
saying  the  consequences  would  have  been  the  same,  I  do 
not  think  the  case  would  be  determined  if  that  feature  were 
wanting.  At  deliberate  meetings  of  these  directors  the  plan 
is  suggested  in  detail,  and  it  is  shown  that  Mr.  Brockett  was 
ready  to  resign  his  shares,  of  which  he  got  tii-ed.  Whether 
he  paid  for  them  does  not  appear.  It  is  clear  that  no  money 
passed.  No  pecuniary  advantage  was  to  result  to  any  of 
the  persons  connected  with  that  transaction,  and  it  having 
been  done  by  the  common  assent  of  the  gentlemen  who  were 
present  at  the  meeting,  it  is  impossible,  in  my  opinion,  to 
resist  the  conclusion  that  thev  are  all  equally  liable  to  bear 
any  burden  that  has  ensued  thereupon. 

Mr.  Key  worth  stands  in  a  somewnat  different  position,  no 
doubt ;  but,  being  present  at  the  meeting,  and  having  an 
opportunity  (if  he  came  in  so  late  that  he  did  not  hear  the 
previous  minutes  read  and  the  resolution  by  which  they 
were  confirmed)  of  looking  at  the  book,  which  was  there 
upon  the  table  before  him,  it  would  be  in  the  highest  degree 
dangerous  to  permit  directors  or  other  persons  having  the 
management  of  companies  to  say,  when  any  particular  in- 
cident arises,  or  there  comes  to  be  a  pinch  upon  it,  ''At  that 
moment  my  thoughts  were  elsewhere ;  I  did  not  hear  it ;  in 
fact  I  was  thinking  of  something  else."  There  are  no  means 
of  testing  that :  there  is  the  plain  evidence  afforded  by  the 
book  that  he  was  there  present  when  the  minutes  were  read. 
He  says  in  his  affidavit,  that  he  was  present,  but  not  for  the 
whole  time,  for  he  did  not  enter  the  room  untU  after  the 
commencement  of  the  proceedings  of  such  meeting.  That 
is  a  most  important  statement.  Although  he  may  not  have 
been  there  for  the  whole  time,  although  he  may  have  entered 
after  the  commencement  of  the  proceedings,  he  naight  have 
heard  the  resolution  read.  He  says,  ''Neither  was  at  that 
or  any  other  meeting  such  resolution  reported  or  con- 
firmed." *But  that  is  not  a  contradiction  oi  the  writ-  [235 
ten  record  contained  in  the  books.  He  says  further,  "  I  was 
never,  prior  to  nor  until  after  the  company  went  into  liqui- 
dation, cognizant  of  any  determination  that  the  alleged  250 
shares,  or  any  other  shares,  should  be  transferred  into  the 
joint  names  of  the  plaintiff  and  the  manager,  instead  of  into 
the  name  of  the  manager  alone."  That  does  not  cover  or 
touch  the  point,  because  the  first  resolution  was  that  the 
transfer  should  be  into  the  name  of  the  manager  alone,  and 
the  seconli,  into  the  names  of  the  plaintiff,  Mr.  Ashhurst, 
13  Eng.  Rep.  95 
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and  the  manager.  [His  honor,  after  further  reference  to 
Key  worth's  affidavit,  and  to  his  statement  that  he  was 
ignorant  of  any  such  meeting  as  was  alleged  to  have  taken 
place  on  the  17th  of  February,  1869,  continued :]  But  he 
was  there,  and  there  it  is  recorded  in  the  book,  and  proved 
by  the  evidence.  The  report  was  made,  and  the  resolution 
was  read  and  confirmed  at  that  meeting. 

I  was  struck  at  first  with  the  case  of  Land  Credit  Cotti-  ' 
pany  of  Ireland  v.  Lord  Ferinoy  ('),  and  1  thought  it  might 
have  a  closer  application  to  the  present  case  than^  I  think,  on 
examination,  it  has ;  because,  as  has  been  truly  said,  all  that 
was  reported  there,  all  that  the  persons  present  at  the  meet- 
ing can  be  bound  to  take  notice  of,  was,  that  the  executive 
committee,  in  the  discharge  of  their  duties,  had  reported  to 
the  company  that,  in  the  ordinary  discharge  of  its  business, 
checks  had  been  signed  for  loans  to  the  secretary  and  an- 
other. There-  was  nothing  particular  in  that.  There  was  no 
reason  why  anybody  present  should  object  to  that;  the 
complaint  was  that  the  loans  had  been  improperly  made ; 
and  if  the  proposition  for  the  loans  to  Mr.  CosteUo  and  the 
other  gentlemen  named  had  by  the  evidence  in  that  case 
been  brought  to  the  attention  of  Mr.  Munster,  then,  accord- 
ing to  the  decision  of  Lord  Hatherley,  he  would  have  been 
fixed.  Here,  what  is  said  to  attract  his  attention  is  that 
the  shares  were  to  be  taken  in  trust  for  the  company,  and  to 
be  put  in  the  names  of  the  two  individuals  mentioned.  If 
he  knew  that,  1  think  that  he  must  be  taken  to  have  known, 
or  at  least  the  law  would  hold  him  to  have  known,  that  if  any 
loss  ensued  upon  that,  he  and  the  othejr  persons  who  sanc- 
236]  tioned  that  proceeding  would  be  liable  for  the  *los8 ; 
and  that  is  the  whole  of  his  case.  The  cross-examination  of 
Mr.  Ashhurst  leaves  the  evidence  exactly  as  it  was  before. 
Mr.  Ley  land  has  not  been  cross-examined.  Those  things 
upon  which  I  can  act  with  certainty  and  with  more  satisfac- 
tion than  oral  depositions  are  the  minute  books  themselves, 
and  I  find  the  transactions  there  recorded  in  a  manner  which 
does  not  admit  of  a  possibility  of  doubt  or  dispute.  For 
very  good  reasons,  as  they  thought — for  reasons  in  respect 
of  which  no  moral  blame  can  be  imputed  to  them — they  con- 
sidered it  expedient  that  these  shares  should  be  dealt  with 
in  the  manner  shown.  They  counsel,  they  resolve  upon  it ; 
it  is  done  ;  when  done,  it  is  done  wrongly  ;  and  being  done 
wrongly,  a  pecuniary  liability  ensues;  and  it  would  be 
against  every  principle  of  justice  and  reason  that  the  persons 
who  were  parties  to  the  transaction  should  say  to  the  one 

0)  Law  Rep.,  6  Ch.,  768. 
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of  them  who,  by  their  resolution  and  direction,  is  by  name 
only  the  person  under  a  legal  liability,  that  he  should  bear 
that  exclusively  as  between  hira  and  themselves. 

The  case  of  Mr.  Coles  does,  I  think,  differ  in  very  impor- 
tant particulars  from  the  other.  He  says — and  nobody 
questions  it — that  he  knew  nothing  at  all  about  the  matter ; 
neither  about  the  payment  of  the  £100  (in  respect  of  Elder's 
shares),  nor  about  the  taking  the  shares  or  anything  else. 
There  is  nothing,  that  I  can  see,  that  he  is  fixed  with  that 
would  probably  put  him  upon  inquiry.  He  comes  in  by  ac- 
cident, and  finds  something  recorded  as  having  been  done 
which  did  not  concern  him.  I  think,  therefore,  that  the  case 
against  Mr.  Coles  faUs,  and  he  must  be  dismissed  with  cost's. 
As  against  the  other  defendants,  I  think  the  plaintiff  is  en- 
titled to  the  relief  which  he  seeks  in  both  suits. 

Minute  of  Decree  {Askhurst  v.  Mason) :  Upon  appli- 
cation of  plaintiff  let  defendant  Leyland  be  appointed  to 
represent  the  late  defendant,  Sir  J.  Kowe,  for  the  purposes 
of  this  suit. 

Let  plaintiff  pay  defendant  Leyland  his  costs  of  this  suit, 
exclumng  therefrom  the  costs  of  any  appearance  at  the 
hearing. 

Declare  that  plaintiff  and  defendants  Mason,  Fowler,  Cov- 
entry, T.  Simpson,  and  defendant  Keyworth  became  jointly 
and  severally  liable  to  contribute  to  and  make  good  the  calls 
paid,  and  all  further  calls,  if  any,  to  be  paid  by  plaintiff  on 
the  250  shares  transferred  to  him  and  defendant  Leyland  as 
in  the  bill  mentioned;  and  that  defendants  M.,  F.,  C.  and 
S.,  and  defendant  L.  as  such  *representative  as  afore-  [237 
said,  and  defendant  Banner  (as  the  trustee  in  liq^uidation  of 
Keyworth,  and  out  of  his  estate),  ought  respectively  to  re- 
pay to  plaintiff  the  respective  shares  of  defendants  M., 
P.,  C,  S.,  R.  and  K.,  of  all  such  calls,  and  as  to  the  said 
calls  already  paid  with  interest  on  such  shares  respectively 
at  the  rate  of  4  per  cent,  per  annum  from  the  respective  dates 
of  the  payment  of  such  calls  by  plaintiff  until  the  date  of 

this  decree.     And  it  appearing  by  the  affidavit  of that 

plaintiff  has  already  paid  in  cash  or  been  allowed  on  ac- 
count by  the  liquidators,  the  sum  of  £3,312  10^.  in  respect 

of  the  said  calls  in  the  following  sums on  the  following 

dates ,  Order  each  of  the  defendants  M.,  F.,  C.  and  S. 

to  pay  to  plaintiff  within  ten  days  from  the  service  of  this 

decree  the  sum  of  £ ,  being  his  one-seventh  share  of  the 

aggregate  amount  of  the  several  principal  sums  as  paid  by 

plaintiff,  together  with  £ ,  being,  as  appears  by  the  said 

affidavit,  the  aggregate  amount  of  interest  at  4  per  cent,  per 
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annum  less  tax  on  the  said  principal  sum  of  £ from  the 

date  of  this  decree  until  payment  thereof.  And  plaintiff  is 
to  be  at  liberty  to  prove  under  the  liquidation  of  the  defen- 
dant K.  for  the  like  sum  of  £ ,  being  his  one-seventh 

share  of  the  said  principal  sums,  and  for  the  sum  of  £ , 

being,  as  appears  hj  the  said  affidavit,  the  aggregate  amount 
of  interest  at  4  per  cent.,  &c.,  on  his  one-seventh  share  of  the 
said  principal  sums  respectively  to  the  1st  of  October,  1873, 
being  the  date  of  the  appointment  of  defendant  Banner  as 
trustee  of  defendant  K.'s  liquidation.  Order  defendants 
M.,  F.,  C.  and  S.,  and  defendant  B.,  to  pay  the  plaintiff  his 
costs  of  this  suit  (including  therein  such  costs  as  he  shall 
have  paid  to  defendant  Leyland),  such  costs  to  be  taxed  by 
the  Taxing  Master,  who  is  not  to  include  the  costs  of  the 
summons  referred  to  in  plaintiff's  bill  (for  removing  plain- 
tiff's name  from  the  list  in  respect  of  these  shares).  Libert v 
to  plaintiff  to  apply  in  Chambers  as  to  payment  of  such 

portion  of  the  said  sums  of  £ for  which  plaintiff  is  to  be 

allowed  to  prove  under  the  liquidation  as  the  plaintiff  may 
be  unable  to  recover  thereunder,  and  as  to  the  payment  of 
any  subsequent  interest  in  respect  of  the  one-seventh  share 
of  the  defendant  K.  Liberty  to  plaintiff,  in  case  of  his  fail- 
ing to  recover  from  any  of  the  other  defendants  the  sums 
hereinbefore  ordered  to  be  paid  by  defendants  respectively 
for  principal  and  interest  as  aforesaid,  to  apply  in  Cham- 
bers, as  he  may  be  advised,  to  obtain  contribution  towards 
the  payment  of  such  sums  by  the  other  defendants  and  pay- 
ment to  him  of  such  contributions,  and  generally,  as  there 
may  be  occasion. 

Solicitors :  Messrs.  Lawrence^  Plews  &  Co.;  Messrs.  Par- 
ker <&  Clarke;  Messrs.  Westall,  Boberts  &  Barlow;  Mr.  ^F. 
C  Greenfield. 

Stock  owned  by  the  corporation  or  in  Blatchford,  431  ;  Williams  y.  Savage, 
trust  for  it  cannot  be  voted  upon  at  an  etc.,  3  Maryland  Ck.,  418  ;  Verplan^k 
election  for  directors:  7  Eng.  R.,  586  ;  v.  Mercantile^  etc.,  1  Edw.  Chj.,  84  ; 
Ex  parte  Holmes,  5  Co  wen,  426  ;  Brice's  First,  etc.,  v.  National,  etc.,  39  Mary- 
Ultra  Vires  (Ist  Am.  ed. .  99),  note.  land,  600,  610 ;  Brice's  Ultra  Vires  (Ist 

See  Bx  parte  WUcocks,  7  Cow.,  402 ;  Am.  ed.),  99  note  ;  1  Redf.  on  Rail- 

Matter  of  Barker,  6  Wend.,  509  ;  Tay-  ways  (5th  ed.),  154. 

lorv.  Miami,  etc.,  6  Ohio  Rep.,  177.  But    see    Burton  v.   Post,  etc.,   17 

Though  in  a  proper  case,  as  where  it  is  Barb. ,  397. 

taken  In  pledge  or  as    security  for  a  But  not  to  purchase  for ''rigging  the 

debt,  a    corporation  may  become  the  market" — purchasing   shares  to  raLse 

owner  of  its  own  stock,  hold  it  unex-  the  credit  of  the  company  :  Land,  etc., 

tinguished  and   reissue  the  same  :    7  v.  Lord  Fermoy,  L.  R.,  8  Eq.,  7. 

Eng.  Rep.,  586-7  ;  Ex  parte  Holmes,  5  See  S.  C,  L.  R.,  5   Chy.  App.,  323. 

Co  wen,  426;    Taylor  v.  Miami,  etc.,  6  So   if  money  loaned  be  lost  to  the 

Ohio,  177,  218  ;  State  Bank  v.  Fox,  3  corporation  in  consequence  of  an  usuri- 
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ous  contract  made  by  the  directors 
they  are  liable  therefor  to  the  cor- 
poration :  Drake  v.  Bank  of  Toronto , 
9  Grant's  (U.  C.)  Chy.,  116. 

Although  it  may  be  too  strict  to  hold 
that  a  director  of  a  company  is  bound 
to  look  back  through  the  minute  book 
into  entries  made  in  it  before  he  be- 
came a  director,  yet,  where,  subse- 
quently to  his  becoming  a  director,  he 
is  a  party  to  dealings  founded  on  those 
noticed  in  such  prior  entries,  and  al- 
lows his  brother  directors  to  act  and 
proceed  upon  the  notion  that  he  af- 
firms and  adopts  the  transactions  to 
which  such  entries  relate,  and '  this 
course  of  acting  goes  on  for  two  years, 
he  is  precluded  from  impeaching  such 
transactions,  unless  he  can  establish 
a  case  of  deception  or  want  of  due  in- 
formation :  Burt  y.  British,  etc.,  4  Do 
Gex  &  Jones,  158. 

One  director  is  responsible  for  an  un- 
lawful act  of  the  others  in  misapplying 
the  funds  of  the  company,  if  known  to 
him  and  he  take  no  steps  to  hinder  it. 
In  such  cases  it  is  his  duty  to  take 
effective  steps  against  all  such  acts  of 
his  co-directors,  and  if  need  be  to  re- 
sort to  an  injunction  in  chancery;  and  if 
he  omit  to  do  so  he  will  be  regarded  as 
assenting  to  such  acts :  Joint  Stock,  etc. , 
V.  Brown,  L.  R.,  8  Eq.,  881 ;  Johnson 
V.  Goslett,  18  Com.  B.,  728,  37  Eng. 
L.  and  Eq.,  308 ;  Wee^n  y.  Vibbard,  5 
Hun,  265. 

See,  howeyer,  The  Direct  East,  etc., 
31  Eng.  L.  and  Eq.  Rep.,  480,  not  re- 
ported  in  De  Gex  &  MacNaghten,  reg- 
ular series  :  Bemon  v.  ffeatharn,  2  Col- 
lier's Chy. ,  309. 

The  dissenting  stockholders  may,  in  a 
a  proper  case,  maintain  such  an  action  : 
Brewer  v.  Boston  Theatre,  104  Mass., 
878. 

Every  director  has  a  right  to  know 
the  acts  of  his  co-directors  in  respect  to 
the  management  of  the  corporate  affairs 
and  may  by  mandamus  compel  a  knowl- 
edge thereof :  People  v.  Thrope,  12 
Wend.,  183. 

But  a  director  is  not  liable  if  he  was 
not  present  and  knew  nothing  of  the 
illegal  transaction  :  Joint  Stock,  etc.,  y. 
Brown,  L.  R.,  8  Eq.,  381,  1  Perry  on 
Trusts,  g§  415-426. 

See  JBenson  y.  Heoithom,  2  Coll.  Chy. , 
809. 

While  the  directors  of  a  corporation 


are  personally  responsible  to  the  stock- 
holders for  any  losses  resulting  from 
wilful  misconduct,  or  breach  of  trust, 
or  for  gross  inattention  and  negligence, 
by  which  fraud  or  misconduct  lias  t>een 
perpetrated  by  agents,  officers  or  co-di- 
rectors, they  are  not  liable  for  mistakes 
of  judgment  however  gross  provided 
they  are  honest,  and  fairly  within  the 
scope  of  the  powers  and  discretion  of 
the  managing  body  :  3  Eng.  Rep. ,  28 
note ;  11  id.,  484  note ;  Spering  v. 
Smith,  71  Penn.  St.  R«p.,  11,  6  Am. 
Law  Times  Rep.,  326  ;  Wattt^s  Appeal, 
78  Penn.  St.  R.,  370. 

A  director  is  bound  to  use  ordinary 
care  and  to  act  honestly :  Jones  v.  John- 
son, 10  Bush,  (Ky.),  649  ;  Weel^n  v. 
V%bba/rd,  6  Hun,  265. 

The  directors  of  a  corporation  repre- 
sent all  its  stockholders,  and  cannot  be 
compelled  to  occupy  a  position  in  con- 
flict with  this  general  obligation  ;  they 
cannot  therefore  be  charg^  by  a  plain- 
tiff in  an  action  with  the  duty  of  car- 
ing for  and  protecting  the  interests  of 
one  class  of  stockhol^rs  as  againj|t  an- 
other, and  this  though  they  may  belong 
to  the  former  class  ;  if  for  any  reason 
that  class  of  stockholders  should  be  rep- 
resented in  the  action,  others  not  hav- 
ing an  official  relation  to  the  stock- 
holders should  be  selected  as  the* 
representatives :  Chase  v.  VanderbiU, 
62  N.  Y.,  307;  Weetjin  y.  Vibbard,  5 
Hun,  266. 

But  a  trustee  under  a  mortgage  given 
to  secure  the  payment  of  debts  of  the 
mortgagors  has  no  right  to  compel  the 
cestui  que  trust  to  wait  his  pleasure  in 
foreclosing  the  mortgage  ;  or  to  coerce 
them  to  afford  facilities  to  the  debtor, 
to  raise  the  money  to  pay  the  debts. 
His  attempting  to  do  so  is  a  clear  viola- 
tion of  his  trust :  Matter  of  Mechanics' 
Bank,2B&ib.,U6. 

Trustees  constitute  in  law  but  one 
person,  and  must  join  in  bringing  an 
action.  They  cannot  act  separately  ;  ^■ 
all  must  unite  :  Thac?ier  v.  Candee,  33 
How.  Prac.,  145 ;  Brinckerhoffv.  Werrin 
pie,  1  Wend.,  470  ;  1  Perry  on  Trusts, 
§§  412,  413 ;  2  id.,  g§  873,  875-890 ; 
Archer  v.  La/oendery  Irish  L.  R.,  9  Eq., 
220. 

Unless  upon  request  one  refuse  to 
serve  or  to  join  when  he  may  be  made 
a  defendant,  the  complaint  alleging 
such  facts,  unless  the  answer  allege 
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facis  showiiig  such  defendant  would 
not  have  joined :  N.  Y.  Code,  §  119 ; 
BaU  V.  Qraham,  11  N.  Y.,  237;  Milier 
V.  WUU,  6  N.  Y.  Sup.  Ct.  R.,  255; 
PraU  V.  Hudaon  River  R.  R.,  21  N.  Y., 
813,  4  ;  Moak's  Van  Sant.  PL,  85,  87 ; 
Oibbontf  v.  Thompson,  21  Minn.,  898; 
Eoeringham  v.  VanderbUty  51  How. 
Pr.,  177;  Dorshim^  v.  Rorbaek,  28 
New  Jersey  Eq. ,  53 ;  Evans  v.  Evans, 
Id.,  71,  74 ;  ChHffen  v.  Ford,  1  Bosw., 
150. 

Where  one  of  two  co-plaintifEs  refuses 
to  concur  in  the  appointment  of  a  so- 
licitor, there  being  no  solicitor  upon 
the  record,  the  proper  coui-se  is  for  the 
remaining  plaintiff  to  apply  in  cham- 
bers for  Uie  sole  conduct  of  the  cause 
on  a  summons  taken  out  in  person 
against  the  refusing  plaintiff  only  ;  and 
a  motion  to  strike  out  the  name  of  the 
refusing  party  as  plaintiff  and  mak- 
ing him  a  defendant,  will  be  refused : 
BuUing  v.  Arnold,  1  Hemming  &  Mil« 
ler,  716. 

A  shareholder  may  file  a  bill  to  re- 
strai|i  the  carrying  on  of  business  until 
the  requisite  amount  of  capital  is  paid 
in  :  Cass  v.  Ottawa,  etc.,  22  Grant's 
(U.C.)Chy.,  512. 

Where  a  majority  of  stockholders 
pass  a  resolution  authorizing  the  bor- 
'  rowing  of  money,  for  which  a  special 
resolution  is  a  sufficient  authority,  the 
directors  will  not  be  restrained,  at  the 
suit  of  a  dissentient  stockholder,  from 
borrowing  the  money  :  Bryen  v.  Metro- 
politan, etc,  8  De  Gex  &  Jones,  123. 

A  stockholder  in  a  business  corpora- 
tion cannot  sue  in  equity  for  relief 
against  an  injury  done  or  threatened  to 
the  corporation  in  which  he  is  a  stock- 
holder without  an  averment  that  the 
corporation  or  its  officers  are  derelict  in 
their  duty:  Morgan  v.  R,  R.  Co.,  1 
Wood's  C.  C.  Rep.,  15  ;  Brewer  \.  Bos- 
ton, etc,  104  Mass.,  378;  Oreaves  v. 
Oeorge,  16  Abbott's  Prac.  Rep.,  377; 
Brotm  V.  Adams,  5  Bissell,  181 ;  Eu- 
reka, etc.,  V.  Winsor,  etc.,  47  Verm., 
430 ;  Talbot  v.  Scripps,  31  Mich.,  288  ; 
Youn{f  V.  Brake,  8  Hun,  61. 

See  SmUh  v.  RatJtbun,  66  Barb.,  402. 

The  appropriate  party  to  sue  for  such 
injury  is  the  corporation  itself,  acting 
by  its  legal  officers  and  managers : 
Morgan  v.  R.  R.  Co.,  1  Wood's  C.  C. 
R.,  15  ;  Winsor  v.  BaUey,  55  N.  H., 
218. 


But  the  rule  does  not  apply  to  a  suit 
by  a  creditor  of  the  corporation :  Lo- 
throp  V.  Stedman,  42  Conn.,  588. 

But  where  the  wrongdoers  are  them- 
selves the  officers  and  refuse  to  prose- 
cute, or  where  in  a  proper  case  they 
refuse  to  bring  suit,  a  stockholder  may 
sue  on  behalf  of  himself  and  all  others 
similarly  interested  :  Brewer  v.  Boston, 
etc.,  104  Mass.,  378  ;  Watty's  Appeal, 
78  Penn.  St.  Rep.,  370  ;  Pond  v.  Ver- 
mont, etc.,  12  Blatchford,  280  ;  Jonts  v. 
Johnson,  10  Bush  (Ky.),  649  ;  Eeering- 
ham  V.  Vanderbilt,  51  How.  Pr.,  177; 
OriMn  v.  Ford,  1  Bosw.,  150 ;  Young 
V.  Brake,  8  Hun,  61. 

See  Winsor  v.  BaUey,  55  N.  H.,  218 ; 
Smith  V.  Rathbone,  66  Barb.,  402. 

The  Court  of  Chancery  has  jurisdie- 
tion  to  set  aside  an  election  of  directors 
of  a  corporate  body  by  persons  who 
are  subscribers  nominally  but  not  bona 
fide.  A  suit  for  the  purpose  of  setting 
aside  an  election  of  directors  of  a  cor- 
poration, on  the  alleged  ground  of 
fraud,  may  be  brought  by  some  of  the 
shareholders  on  behalf  of  all  and  need 
not  be  in  the  name  of  the  corporation 
itself :  Bavidson  v.  Orange,  4  Grant's 
(U.C.)  Chy.,  877. 

In  Hamilton  v.  Be^rdins  Canal  Co. , 
1  Grant's  (U.C.)  Chy.,  1,  it  was  held 
such  stockholder  had  a  right  in  such  a 
case  to  use  the  name  of  the  corpora- 
tion as  a  plaintiff. 

In  McMurray  v.  Northern,  etc.,  22 
Grant,  476,  it  was  held  a  stockholder 
could  not  sue  on  behalf  of  himself  and 
others  similarly  interested  because  the 
consent  of  the  directors  to  sue  in  the 
name  of  the  corporation  could  not'be 
obtained. 

See  Armstrong  v.  Church,  etc.,  13 
Grant,  552 ;  Patterson  v.  Bowes,  4 
Grant,  170,  as  explained  in  McMurray 
V.  North&rn,  etc.,  22  Grant,  499. 

But  a  taxpayer  may  :  Brogdin  v. 
Banks,  18  Grant,  544. 

A  stockholder  having  no  claim  upon 
particular  funds  of  a  corporation  can- 
not as  against  the  action  of  himself 
and  the  corporation  have  an  injunction 
upon  a  claim  of  property  in  himself  of 
such  funds.  Equity  will  not  decree 
the  return  of  a  particular  chattel  un- 
less it  is  of  peculiar  value  and  charac- 
ter :  Bowes  v.  Hoe^,  15  Florida,  403. 

In  the  absence  of  anv  false  represen- 
tation by  which  a  purchaser  is  induced 
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to  boy  shares  of  stock  in  an  incorporate  ment  obtained  thereon,  and  the   cor- 

company,  although  the  stock  may  have  porate  property  sold,  such  proceedings 

been  deprecated  in  value  before  the  are  invalid :   United,  etc.,  v.  Vandttsen, 

purchase  by  the  acts  of    the  parties  etc.,  87  Wise.,  54. 

managing  the  business  of  the  corpora-  The  rule  that  trust  property  may  be 

tion,    the    purchaser    cannot    recover  followed    into    whosesoever   hands  it 

against  such  parties:  >^rocA;v.  ^an(26r-  comes,  with  notice  of   the  trust,  does 

«(wi,  1  Wilson's  Superior  Ct.  R.,  241.  not  apply  to  a  case  where  an  officer  of 

But  see  Winsor  v.  Bailey,  55  N.  U.,  a  bank,  being  a  member  of  a  partner- 

218.  ship,  without  due  security,  lends  to  his 

In  the  case  of  a  voluntary  assoda-  firm  money  of  the  bank  which  becomeA 

tion,   not  incorporated,  one  or    more  mingled  with  the  other  property  of  the 

stockholders  may  prosecute  the  remain-  partnership  :    Case   v.  Beauregard,   1 

der  to  protect  their  rights  or  prevent  an  Wood's  C.  C.  Rep. ,  125. 

injury  to  the  common  property  :  Mars-  As  to  the  liability  of  the  corporation 

ton  Y.Durgin,  54  N.  H.,  847.  for  false  representations  by  the  direc- 

DirectOTS  or  trustees  cannot  act  so  as  tors  in  consequence  of    which    third 

to  bind  the  corporation  for  any  adverse  persons  are  induced  to  purchase  the 

interests  of  their  own.      Where  they  stock  of  the  company  and  the  right  of 

give  a  note  for  an  indebtedness  to  them-  contribution,   see  NicoUs    Case,  8  De 

selves  with  a  design  to  have  a  judg-  Qex  &  Jones,  887. 


[Law  Reports,  20  Equity  Gases,  288.} 
V.C.B.,  AprU  16,  20,  1875. 

*Waldy  V.  Gray.  [238 

[1873    W.     187.] 
Notice — Solieitor — Fraud — Priority — Purcheuerfor  Value  ^oithotU  notice, 

W.,  the  acting  trustee  of  a  marriage  settlement,  duly  advanced  £2,000,  part  of  the 
trust  funds,  upon  mortgage  of  real  estate,  of  which  ho  took  a  conveyance  to  hunself 
and  his  co-trustee,  and  obtained  possession  of  the  title  deeds.  C,  the  mortgagor, 
was  a  client  of  W.,  who  was  a  solicitor.  Afterwards  W.  fraudulently  handed  over 
all  the  deeds  to  C.  C.  suppressed  the  mortgage  deeds,  and  deposited  the  rest,  in 
March,  1866,  with  a  bank  to  secure  his  current  account.  The  manager  of  the  bank 
requiring  a  certificate  of  title,  C.  referred  him  to  W.,  who  signed  a  certificate>  in  the 
manager's  handwriting,  at  the  foot  of  the  memorandum  of  deposit:  **  1  hereby  certify 
that  Mr.  C.  has  a  ^ood  title  to  the  above  properties,"  for  which  the  bank  paid  him  a 
fee.  In  1868  W.  became  bankiiipt,  whereupon  the  fact  of  the  deposit  with  the  bank 
was  discovered  by  the  co-trustee  and  the  beneficiaries ;  and  the  bank  were  informed 
of  the  trustees'  claim.  In  1869  C.  died,  and  the  mortgage  deeds  could  not  be  found. 
In  1878  W.  died. 

On  bill  by  the  beneficiaries  and'survivins  trustee  of  the  settlement  against  the 
bank,  praying  for  a  declaration  that  the  plaintiffs  were  first  mortgagees,  and  for 
delivery  up  of  the  title  deeds : 

Hdd,  that  by  reason  of  the  fraud  of  W.  notice  of  the  first  mortgage  could  not  be 
imputed  through  him  to  the  bank,  and  that  the  bank  were  mortgagees  for  value 
without  notice  of  the  prior  mortgage. 

Decree  against  the  bank  for  foreclosure  simply,  following  ffetUh  v.  Crealock  (*), 
without  any  order  for  delivery  up  of  tiie  title  deeds. 

Secondary  evidence  of  the  missing  deeds  having  been  duly  made  and  executed, 
admitted,  and  found  sufficient.; 

Cause.  By  the  settlement,  dated  the  Ist  of  May,  1868, 
executed  shortly  before  the  marriage  of  Charles  Kichard 

(«)  Law  Rep.,  10  Ch,,  22;   11  Eng.  R.,  416. 
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"William  Waldy  and  Laura  Bendy  she,  after  reciting  that  a 
sum  of  £4,000  belonging  to  Laura  Bendy  she,  and  invested 
on  mortgage,  had  been,  together  with  the  securities,  assigned 
to  Thomas  Waters  and  Henry  Temple  Waldy,  it  was  agreed 
and  declared  that  Waters  and  Temple  Waldy,  their  execu- 
tors, administrators,  and  assigns,  should  stand  possessed  of 
the  £4,000  and  interest,  in  trust,  from  and  after  the  solem- 
nization of  the  marriage,  "either  to  permit  the  same  or  any 
part  thereof  to  remain  in  its  then  state  of  investment,  or 
239]  with  the  *consent  in  writing  of  the  said  Charles 
Richard  William  Waldy  and  Laura  Waldy,  during  their 
lives,  or  of  the  survivor  of  them  during  his  or  her  life,  and 
after  the  death  of  such  survivor  then  in  the  discretion  of 
the  trustees  or  trustee  for  the  time  being  of  this  settlement, 
to  call  in  the  whole  or  any  part  of  the  said  sum  of  £4,000, 
and  to  lay  out  and  invest  the  same  in  the  name  or  names  of 
the  said  trustee  or  trustees  in  or  upon  any  of  the  govern- 
ment stocks  or  funds  of  the  United  Kingdom,  or  on  mort- 
gage of  freehold,  copyhold,  or  leasehold  estates  in  England 
or  Wales,  and  not  in  Ireland  or  elsewhere  (such  leasehold 
estates  having  not  less  than  forty  years  unexpired),  and 
with  such  consent,  or  in  such  discretion  as  aforesaid,  to 
change  the  investments  from  time  to  time  for  any  others  or 
other  of  the  kind  prescribed;"  and  should  hold  the  fund 
upon  trust  during  the  joint  lives  of  Laura  Waldy  and 
Charles  Waldy,  to  pay  the  income  to  Laura  Waldy  to  her 
separate  use,  without  power  of  anticipation,  and  after  the 
death  of  one  of  them  to  the  survivor  for  her  or  his  life,  and 
after  the  death  of  the  survivor,  upon  trust  as  to  the  capital 
of  the  fund  for  the  issue  of  the  marriage  as  therein  men- 
tioned, and  if  no  such  issue,  for  Laura  Waldy  absolutely. 

Of  this  settlement.  Waters  was  the  acting  trustee.  He 
was  a  solicitor,  living  and  practising  at  Winchester.  Mr. 
Temple  Waldy,  the  other  trustee,  lived  at  Darlington,  and 
had  also  practised  as  a  solicitor.     . 

In  about  1859  the  mortgage  debt  of  £4,000  was  paid  oflE 
by  the  mortgagor,  and  the  monej'  was  received  by  Waters. 

In  February,  1861,  Waters,  with  the  consent  of  Mr.  and 
Mrs.  Charles  W  aldy,  agreed  to  lend  the  sum  of  £2,000,  p^jirt 
of  the  £4,000,  to  John  Cave,  a  client  of  his ;  and  by  a  deed 
dated  the  28th  of  February,  1861,  and  made  between  Cave 
of  the  first  part,  William  Courtney,  a  mortgagee  of  Cave, 
of  the  second  part,  and  Waters  and  Temple  Waldy  of  the 
third  part,  in  consideration  of  £2,000  paid  to  Courtney  as 
mortgagee,  with  interest,  Courtney  transferred  the  mort- 
gage debt  of  £2,000,  and  Courtney  and  Cave  granted  certain 
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freeholds  in  Southgate  Street,  Winchester,  and  assigned 
certain  leaseholds  in  the  same  street,  to  Waters  and  Temple 
Waldy,  their  heirs,  executors,  administrators  and  assigns, 
by  way  of  mortsaffe  to  secure  the  debt  and  interest  at  £5 
per  cent;  *and  Waters  and  Temple  Waldy  declared  [240 
that  the  debt  belonged  to  them  upon  a  joint  account. 
Shortly  afterwards  the  £2,000  was  duly  paid  to  Courtney, 
and  the  title  deeds  of  the  Southgate  Street  property  were 
delivered  to  Waters. 

In  1864,  Cave,  by  letter  dated  the  7th  of  April,  proposed 
to  Waters  that  he  (Cave)  should  take  the  title  deeds  of  the 
Southgate  Street  property  and  deposit  in  exchange  an 
agreement  for  a  lease  for  ninety-nine  years  of  an  estate  at 
Alum  Bay,  Freshwater,  Isle  of  Wi^ht,  of  which  estate  Cave 
was  under  agreement  to  ^rant  building  under-leases.  He 
offered  also  to  deposit  with  Waters  two  acceptances  for 
£1,000,  and  to  undertake  to  sign  an  agreement  to  execute 
a  mortgage  of  the  property  for  £2,000  if  required  by  Waters 
to  do  so. 

In  answer,  Waters  wrote  on  the  same  day  to  say  he 
should  have  no  objection  to  accept  the  security  proposed  to 
be  substituted  for  the  title  deeds  of  the  house  and  garden  in 
Soutligate  Street,  upon  certain  terms  as  to  payment  by  Cave 
of  stamp  duties  and  expenses,  and  that  the  agreement  for 
lease  should  be  charged  with  the  payment  of  the  same  and 
of  the  £2,000,  until  mortgage,  which  was  to  be  executed  by 
Cave  whenever  Waters  or  his  co-trustee  should  require. 

To  these  terms  Cave  assented ;  and  having  thus  obtained 
possession  of  the  title  deeds  of  the  Southgate  Street  prop- 
erty, Cave,  on  or  about  the  14th  of  April,  took  them  to  the 
Winchester  branch  of  the  London  and  County  Bank,  of 
which  he  was  a  customer,  and  where  his  account  was  then 
or  soon  afterwards  considerably  overdrawn.  The  manager, 
John  Keen  Youldon,  informed  Cave  of  a  rule  of  the  bank 
as  to  obtaining  a  solicitor's  certificate  of  title,  whereupon 
Cave  referred  the  manager  to  Waters,  and  the  manager  on 
the  14th  of  April  sent  the  deeds  to  Waters,  and  asked  him 
to  give  his  certificate  and  schedule.  Waters  thereupon 
gave  the  manager  a  certificate  of  title,  and  received  a  fee  of 
£2  25.,  which  sum  was  paid  to  him  by  Cave's  check. 

The  documents  were  deposited  with  the  bank  on  the  16th 
of  April,  1864,  and  were  entered  in  the  "security  book"  of 
the  bank  as  being  of  the  estimated  value  of  £2,000,  and 
consisted  of  the  title  deeds  to  the  houses  and  land  in 
Southgate  Street,  and  did  not  comprise  either  the  original 
13  Eng.  Kep.  96 
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241]  mortgage*  or  the  transfer  of  *February,  1861.    The 
mortgage  was,  in  fact,  concealed  from  the  bank. 

The  security  books  showed  that  on  the  3d  of  March,  1865, 
the  above  parcel  of  deeds  was  given  np,  and  that  a  few  davs 
afterwards  the  same  deeds,  together  with  a  counterpart  oi  a 
lease  of  West  Close,  Freshwater,  of  the  estimated  value 
of  £1,260,  were  re-deposited  by  Cave.  On  this  occasion, 
as  on  the  former,  the  mortgage  was  not  disclosed  to  the 
bank. 

A  memorandum  signed  by  Cave  on  this  occasion,  and  wit- 
nessed by  Youldon,  dated  the  10th  of  March,  1865,  was  pro- 
duced. It  was  on  a  printed  form,  the  blanks  being  filled 
up  in  Youldon' s  handwriting.  At  the  foot  was  the  fol- 
lowing memorandum  written  by  Youldon,  and  signed  by 
Waters :  "I  hereby  certify  that  Mr.  John  Cave  has  a  good 
title  to  the  above  properties.     Thomas  Waters." 

After  these  transactions  the  interest  on  the  £2,000  was 
regularly  paid  to  Mrs.  Charles  Waldy,  until  about  1867, 
when  the  payments  began  to  be  irregular,  and,  after  in- 
quiries and  correspondence,  Mr.  and  Mrs.  Charles  Waldy 
instructed  a  solicitor  to  ask  for  explanations  from  Waters, 
but  the  answers  were  unsatisfactory;  and  on  the  28th  of 
April,  1868,  a  bill  was  filed  by  Mr.  and  Mrs.  Charles  Waldy 
and  their  children  against  the  trustees. 

On  the  17th  of  June,  1868,  Waters  was  adjudicated  a 
bankrupt ;  and  thereupon,  though  at  what  precise  date  did 
not  appear,  the  facts  with  regard  to  the  proposed  substitu- 
tion of  security  for  the  £2,000,  and  the  deposit  by  Cave  of 
the  deeds  with  the  bank,  became  known  to  Mr.  and  Mrs. 
Charles  and  Mr.  Temple  Waldy. 

On  the  29th  of  Octooer,  1869,  John  Cave  died  intestate. 

In  January,  1870,  a  el-editor's  suit  was  instituted,  to  which 
James  Farquharson  Cave,  the  eldest  son  and  heir-at-law  of 
John  Cave,  was  made  defendant,  and  in  February,  1870, 
letters  of  administration  of  John  Cave's  estate  were  granted 
to  James  F.  Cave. 

Notices  of  the  claim  of  the  Waldys  having  been,  in  March, 
1870,  served  on  the  bank,  followed  by  counter  notices  by 
the  bank  to  withdraw  such  claim,  in  October,  1871,  Mr. 
Whitehead,  Mr.  and  Mrs.  Charles  Waldy' s  then  solicitor, 
had  an  interview  with  Mr.  Collins,  the  solicitor  of  the  bank, 
and  tlie  nature  of  the  trustees'  claim  was  stated.  A  nego- 
tiation followed,  without  success. 

242]  *By  a  deed  of  conveyance  dated  the  3d  of  Januarv, 
1872,  executed  in  obedience  to  orders  of  the  court  in  the 
last-mentioned  suit,  all  tlie  int<»rest  of  the  late  John  Cava  in 
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the  Southgate  Street  property  was  assigned  to  trustees  for 
tlie  bank. 

In  July,  1872,  a  formal  claim  on  the  bank  on  behalf  of 
the  Walays,  demanding  delivery  up  of  the  title  deeds,  was 
refused. 

On  the  17th  of  February,  1873,  Thomas  Waters  died. 

The  present  bill  was  filed  on  the  15th  of  August,  1873,  by 
Mr.  and  Mrs.  Charles  Waldy  and  their  children,  who  were 
infants,  and  the  trustee  BLenrv  Temple  Waldy,  against 
Gray,  the  registered  officer  of  the  banfe,  alleging  that  Cave 
induced  Waters  to  hand  over  to  him  all  the  deeds  upon 
some  promise  of  giving  him  some  other  security  in  their 

Slace,  and  that  Cave  handed  them  all,  except  the  mortgage 
eeds,  which  he  retained,  to  the  bank ;  that  the  plaintiff. 
Temple  Waldy,  was  until  recently  wholly  ignorant  that 
Waters  had  parted  with  the  custody  of  the  deeds,  and 
charged  that  the  deposit  gave  the  bank  no  title  as  against 
the  plaintiffs,  and  that  the  bank  had,  through  Waters,  who 
acted  as  their  solicitor,  or  otherwise,  notice  of  the  mortgage 
and  of  the  beneficial  interest  of  the  first  named  plaintiffs 
therein. 

The  bill  prayed  for  an  account  of  what  was  due  for  prin- 
cipal and  interest,  and  costs,  upon  the  security  of  the  mort- 
gage of  the  28th  of  February,  1861 ;  for  a  declaration  that 
the  plaintiffs  were  entitled  to  a  first  mortgage  or  charge  on 
the  hereditaments  comprised  in  the  deed  oi  the  28th  of  Feb- 
ruary, 1861,  in  priority  to  the  bank,  for  the  amount  which 
should  be  so  found  due,  with  the  costs  of  the  suit ;  in  de- 
fault of  payment,  for  foreclosure ;  and  that  the  bank  might 
be  ordered  to  deliver  up  to  the  plaintiff.  Temple  Waldy,  the 
deeds  relating  to  the  mortgaged  premises  in  their  possession  ; 
and  for  other  relief. 

The  registered  officer  of  the  bank  by  his  answer  said  that, 
inasmuch  as  Waters  became  a  bankrupt  in  1868,  when  the 

Slaintifls  ought  to  have  ascertained,  and  almost  certainly 
id  ascertain,  the  position  of  their  trust  estate,  and  inas- 
much as  the  plaintiff  Temple  Waldy  served  the  bank  with 
the  notice  in  March,  1870,  he  did  not  believe  that  the  plain- 
tiffs, Mr.  and  Mrs.  Charles  Waldy,  had  only  recently  dis- 
covered the  facts  relating  to  the  deposit.  He  said  that 
Youldon,  the  manager,  did  not  appear  to  have  consulted 
*Mr.  Collins,  the  solicitor  of  the  bank,  or  any  solicitor  [243 
on  behalf  of  the  bank,  but  appeared  to  have  accepted  the  cer- 
tificate of  Cave's  own  solicitor,  namely.  Waters ;  that  Waters 
was  not  the  solicitor  of  the  bank,  and  the  bank  never  paid 
him  any  fee  or  remuneration  for  advice  or  business  of  any 
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kind  done  by  him  for  them  ;  nor  were  the  bank  in  any  sense 
his  clients.  He  alleged  that  the  bank  were  purchasers  for 
value  without  notice,  and  were  entitled  to  the  benefit  of 
their  mortgage ;  submitted  that  the  plaintiffs  had  by  their 
laches  lost  any  title  to  relief  they  might  otherwise  have 
had  ;  denied  that  the  bank  were,  or  ever  had  been,  in  pos- 
session of  the  mortgage  deeds ;  and  put  the  plaintiffs  to 
strict  proof  of  the  alleged  deeds. 

Amongst  the  secondary  evidence  put  forward  in  proof 
of  the  missing  deeds  were  drafts  of  the  original  mortgage 
from  Cave  to  Courtney,  dated  the  20th  of  December,  1858, 
of  a  further  charge  dated  the  3l8t  of  August,  1860,  of  an 
agreement  in  1860  to  allow  the  money  to  remain  for  three 
years,  and  of  an  assignment  dated  the  29th  of  August,  I860, 
irom  Waters  to  Cave,  of  some  part  of  the  property,  indorsed 
on  a  lease  which  had  been  granted  to  Waters. 

These  were  produced  by  Charles  William  Waters,  son  of 
Thomas  Waters,  who  was  one  of  the  plaintiffs'  witnesses, 
out  of  the  repositories  of  his  late  father.  They  appeared  to 
be  the  drafts  from  which  the  deeds  were  engrossed. 

The  draft  of  the  transfer  from  Courtney  and  Cave  to  the 
trustees  of  the  28th  of  Februarv,  1861,  was  proved  by  Mr. 
Whitehead  to  have  been  sent  by  Waters  to  him,  and  to 
have  been  by  him  (Whitehead)  accidentally  lost  in  a  rail- 
way carriage. 

Other  evidence  were  entries  in  the  late  Mr.  Waters'  bill 
book  of  charges  against  Cave,  headed  "jRe  Yourself  and 
Courtney  to  Waldy  and  another,"  in  relation  to  the  trans- 
fer, and  to  the  obtaining  and  witnessing  of  Courtney's  sig- 
nature. These  entries  were  proved  by  Harry  Marman,  a 
clerk  of  the  late  Mr.  Waters,  to  have  l)een  in  the  handwrit- 
ing either  of  Robert  Harrison  Nobbs,  a  deceased  clerk  of 
Waters,  or  of  himself. 

Amongst  Waters'  papers  was  found  the  following  memo- 
randum, in  his  handwriting,  and  indoi-sed  on  a  draft  letter, 
244]  or  certificate,  *with  schedule  of  deeds  (being  a  copy 
of  the  usual  bank  form  of  memorandum  of  deposit). 

"1864.     14  April  to  1  March,  1865. 

He  Mr.  Cave's  property,  Southgate  Street. 

"Schedule  of  deeds  herein  with  London  and  County 
Bank,  &c. 

"Copy  my  certificate  of  title,  14  April,  1864. 

"T.  W. 

"I  enclosed  to  J.  K.  Y.  next  day,  and  received  my  fee. 
Seediarv.  *  "T.  W." 

"Deeds  and  original  of  this  returned  to  me  by  J.  K.  Y. 
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Latter  cancelled  and  burnt,  and  former  put  with  Waldy' s 
security,  "T.  W.     1/3/66." 

The  diary  for  the  year  1864,  above  referred  to,  kept  by- 
Waters,  and  found  amongst  his  papers,  contained  the  fol- 
lowing entries,  under  date  the  7th  oi  April,  1864. 

"  Waldy' s  Trust.  Mr.  Cave  proposed  to  me  to  exchange 
his  £2,000  security  for  a  security  on  his  Alum  Bay  lease  and 
two  £1,000  acceptances,  and  which  I  consented  to,  the 
£2,000  security  getting  less  and  leds  valuable  every  day,  and 
1  found  might  not  realize,  when  required,  the  mortgage 
security  to  be  prepared  as  soon  as  I  might  get  it  done.  See 
mem.  with  papers.  T.  W.  This  proposal  originated  in 
consecj^uence  of  Mr.  Cave  requiring  advances  for  carrying 
out  his  scheme  for  building  thereon  as  temporary  through 
L.  and  Coy.,  and  to  deposit  deeds  there. 

"  By  cash  of  him,  my  fee  as  offered  and  paid  8  Jany. 

''T.  W.  £25." 

In  the  same  diary,  under  date  the  14th  of  April,  1864,  ap- 

g eared  the  following:  "London  and  County  Bank.  Me 
ave's  Deposits.  Pursuant  to  your  instructions  {pro  J. 
K.  Y.)  Perusing  deeds  left  with  me  herein  as  to  title  ap- 
pearing thereon  in  Mr.  Cave,  and  considering  and  writing 
certificate  thereof.  Copy  schedule  accompanying,  and  pre- 
paring same,  also  certificate,  &c.  Paid  same  time,  by  cash, 
£2  2^?' 

In  another  diary  kept  by  Waters  in  1865,  appeared  an 
entry  for  the  2\  of  March:  " Waldy' s  Trust.  Deeds  re- 
turned to  me  by  Mr.  Cave.  -  Further  security  to  be  pre- 
pared on  completing  the  security  of  the  Freshwater  estate 
under  Cave's  Trust.     T.  W." 

*Under  date  March  10th  appeared  the  following  [245 
entries  * 

''J.  Cave.  With  you  ReW.  R.  and  Fisher.  Not  sat- 
isfied, and  in  consequence  you  were  cramped  in  your  deal- 
ings with  L.  and  County.  Wished  to  have  title  deeds  of 
the  Southgate  Street  property  to  deposit  again,  and  in  lieu 
to  take  the  agreements,  &c.  lie  Ward,  and  the  memoran- 
dum of  the  7th  of  April,  1864,  for  it,  and  tlie  £2,000,  Re 
Waldy  and  self,  trustees.  Entered  into  calculation  of  value 
of  Alum  Bay  portion  of  agreement,  showing  value  at  least 
of  £8,000,  exclusive  of  Totland  Bay,  the  £8,000  one-fourth 
of  the  real  value.  Handed  you  deeds  accordingly,  and 
security  for  Waters  and  Waldy,  to  be  prepared  so  soon  as 
the  lease  of  Alum  Bay  ready,  and  also  of  the  trust  funds. 
Few  &  Co.  now  preparing  draft,  and  you  were  to  have  it  for 
approval,  and  let  me  know. 
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"By  cash  of  you  as  a  douceur  in  consideration  of  my  not 
delaying  the  exchange  until  security  prepared.  Deposit  at 
L.  and  County  required  at  once  for  special  purposes  .... 
£26." 

All  the  above  entries  were  in  Waters'  handwriting. 

An  extract  from  Cave's  current  account  in  the  bank  ledger 
showed  the  following  items  :  "1864.  April  16.  Certificate 
title,  £2  25.  June  8,  Waters,  £26."  The  ledger  for  1865 
show(^  no  entry  of  an  item  of  £2  2^.,  or  of  £26,  in  favor  of 
Waters. 

Mr.  Temple  Waldy  deposed  to  his  having  in  the  year  1861 
seen  and  read  over  the  d!eed  of  the  28th  of  February,  1861, 
and  also  the  deed  of  mortgage  from  Cave  to  Courtney ;  and 
that  both  appeared  to  be  duly  executed.  In  the  witness- 
box  he  also  identified  the  drafts  as  those  which  he  saw. 

Searches  for  the  mortgage  deeds  in  the  late  John  Cave's 
repositories  had  been  fruitless. 

Mr.  Kay,,  Q.C.,  and  Mr.  Hadky^  for  the  plaintiflfs:  The 
evidence  is  conclusive  that  there  was  a  mortgage ;  and 
the  facts  lead  to  the  presumption,  first,  that  the  mortgage 
deeds  were  handed  over  by  Waters  to  Cave  ;  and,  next,  that 
they  were  by  Cave  destroyed.  This  is  quite  sufficient  to  let 
in  secondary  evidence. 

As  to  the  claim  of  the  bank.  Waters  could  not  authorize 
Cave,  the  mortgagor,  to  make  a  larger  estate  than  he  (Cave) 
246]  had.  Cave  *was  party  to  Waters'  breach  of  trust,  and 
could  convey  only  his  own  equity  of  reden\ption. 

The  case  is  a  hard  one  on  the  bank,  but  it  would  be  harder 
that  we,  the  beneficiaries,  should  bear  the  loss. 

The  legal  estate,  being  in  Waters,  must  prevail  over  the 
equitable  title  of  the  bank:  Manninqford  v.  Toleman (*). 

A  case  greatly  resembling  this  is  Heath  v.  Orealock  {*\  in 
which  the  judgment  of  this  branch  of  the  court  was  upneld 
by  the  Court  of  Appeal,  with  the  exception  that  the  pur- 
chasers for  value,  without  notice  of  the  mortage,  were  not 
ordered  to  deliver  up  the  deeds  in  their  possession.  In  other 
words,  Newton  v.  Neioton  (')  was  not  followed.  We  ask  for 
the  same  decree  as  in  Heath  v.  Orealock^  that  is,  a  decree  for 
foreclosure.     The  defendant,  probably,  does  not  resist  this. 

Mr.  Eddis^  Q.C.  (Mr.  Davey  with  him),  for  the  defendant: 
^e  put  the  plaintiffs  to  the  strictest  proof  of  the  mortgage 
deeds.  If  the  plaintiffs'  title  is  sufficiently  shown,  we  cannot 
resist  a  decree  for  foreclosure. 

(')  *1  Coll..  670.  («)  Law  Rep.,  6  Eq.,  185 ;  Ibid.,  4  Ch., 

(*)  Law  Rep..  18   Eq.,  215  ;   n)id.,  10    143. 
Ch.,  22. 
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Mr.  Kay  (in  continuation): 

Then  the  question  upon  that  part  of  the  case  is  as  to  the 
proof  of  the  mortgages  and  transfer.  As  to  the  further 
relief  prayed,  the  bank  employed  no  solicitor  except  Waters, 
who  was  himself  the  defaulting  trustee.  They  say  they  did 
not  employ  Mm  as  their  solicitor,  but  thejr  show  it  was  their 
practice  always  to  apply  to  a  solicitor  to  give  them  a  certifi- 
cate of  title  ;  and  in  tnis  instance  they  did  apply  to  Waters, 
who  was  a  solicitor.  They  cannot  escape  the  imputation  of 
the  knowledge  which  Waters  had.  Their  plea  of  valuable 
consideration  without  notice  cannot  avail  them,  since  they 
must  be  held  to  have  had  notice  through  Waters :  Atter- 
huryY.  Walls  {^).  It  is  this  that  carries  the  case  beyond 
Heath  V.  Crealock^  and  justifies  the  prayer  for  the  delivery 
up  of  the  title-deeds. 

*The  Vioe-Chanoellor  :  What  does  the  delivery  [247 
up  of  the  title  deeds  matter  to  you,  if  you  get  a  foreclosure 
decree  % 

Mr.  Kay :  Simply  that  we  are  saved  the  necessity  of  hav- 
ing recourse  to  another  proceeding.  Upon  the  evidence,  the 
entries  made  by  the  deceased  clerk  of  Waters  are  admissible 
as  having  been  made  "in  the  ordinary  course  of  his  pro- 
fessional employment :"  Price  w.  TorTingtoni^)\  Taylor  on 
Evidence^"). 

As  to  costs,  the  bank  claim  to  have  the  first  charge  on  this 
property,  and  if  that  claim  is  displaced,  the  plaiutiflfs  are 
entitled  to  costs  against  them. 

[They  also  cited  Thompson  v.  Cartvyright  (*),  Boursot  v. 
Savage  (*),  and  Rolland  v.  Hart  (").] 

Mr.  Eadis^  Q.C.,  and  Mr.  Davey^  for  the  defendant:  As 
to  the  admissibility  of  secondary  evidence.  It  is  now 
said  the  deeds  are  destroyed,  but  this  was  not  alleged  by  the 
bill.  As  to  the  evidence  itself,  it  is  clear  that  the  contents 
of  a  deed  cannot  be  proved  by  a  copv,  unless  it  be  shown 
that  the  copy  is  accurate  :  Taylor  on  Evidence  ('). 

As  to  the  further  ctuestion,  we  rely  upon  the  principles  as 
to  notice  laid  down  m  Kennedy  v.  Green  (").  We  cannot  be 
held  to  have  had  notice  of  this  mortgage.  Did  we  employ 
Waters  ?  The  evidence  shows  that  he  was  paid  a  fee  on  the 
first  occasion  by  a  check  drawn  by  Cave.  On  the  second 
occasion  there  is  no  evidence  that  we  paid  him  anything. 

If  we  did  employ  Waters,  it  is  clear  he  was  committing  a 

(»)  8  D.  M.  A  G.,  464.  (»)  Law  Rep.,  2  Eq.,  184. 

(«)  1  Salk.,  286 ;  1  Sm.  L.  C,  290.  (•)  Law  Rep..  6  Ch.,  678. 

(»)  6th  ed.,  627.  O  6th  ed,  512. 

O  83  Beav.,  178.  O  8  My.  A  K.,  699,  719,  720. 
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fraud.  He  had  no  r^ht  to  change  the  security  without  the 
consent  of  Mr.  and  Mrs.  Charles  Waldy.  Hence  he  was 
committing  a  breach  of  trust,  and  doing  so  for  a  bribe. 
That  is  fraud  within  Kennedy  v.  Oreen.  Under  the  22  &  23 
Vict.  c.  35  (passed  the  13th  of  August,  1859),  concealment  of 
deeds  by  a  vendor  is  made  punishable  by  fine  and  imprison- 
ment. 

AUerbury  v.  Walis  (*)  was  decided  on  the  principle  of 
248]  Hevntt  *v.  Loosemore{*\  which  was  expressly  dis- 
tinguished by  Vice-Chancellor  Turner  from  Kennedy  v. 
Oreen  ('),  on  the  ground  that  in  Hewitt  v.  Loosemore  there 
was  no  fraud  in  the  original  deposit  with  the  plaintiff,  and 
no  fraud  in  the  mortgage  to  the  defendant  beyond  the  con- 
cealment (if  there  was  concealment)  of  the  prior  deed.  In 
the  present  case  we  have  both  fraud  and  concealment: 
Hiern  v.  MiU  H. 

Boursot  V.  SoLvage  (')  turned  upon  circumstances  which 
led  the  court  to  think  the  purchaser  was  put  upon  inquiry ; 
and  the  solicitor  trustee,  who  himself  committed  the  fraud, 
acted  for  the  purchaser.  If  Waters  had  executed  a  legal 
mortgage  to  the  bank,  concealing  the  prior  mortgage,  that 
would  have  been  Boursot  v.  Savage, 

In  this  instance  Waters'  conduct  was  such  as  must  lead 
the  court  to  assume  *' a  probability  amounting  to  moral  cer- 
tainty" that  Waters  did  not  communicate  his  knowledge  to 
the  bank :  Thompson  v.  Cartioright  (*) ;  In  re  Eur(ypean 
Bank  (') ;  Eastham  v.  Wilkinson  (•). 

We  submit,  first,  that  secondary  evidence  is  not  admissible 
to  prove  the  mortgage ;  but  if  the  court  should  think  so,  and 
that  the  evidence  is  sufficient,  we  claim  to  be  purchasers  for 
value  without  notice.  In  anv  case  the  utmost  that  can  be 
decreed  against  us  is  the  relief  which  was  ordered  in  Heath  v. 
Crealock  (*). 

The  fair  result  of  Youldon's  evidence,  is  that  the  bank  in 
this  instance  took  the  opinion  of  Waters,  not  as  their  solici- 
tor, but  as  the  solicitor  of  Cave,  hence  that  Waters  was  not 
the  solicitor  of  the  bank  within  the  meaning  of  the  rule. 

The  result  of  the  cases  no  doubt  is,  that  the  mere  sup- 
pression of  a  deed  is  not  such  fraud  as  will  bring  the  case 
within  Kennedy  v.  Oreen.  But  here,  just  as  in  Kennedy  v. 
Oreen^  we  have,  first,  a  fraud  committed  by  Waters  against 
the  Waldys  in  handing  over  the  deeds  to  Cave  ;  and  then, 

(»)  8  D.  M.  A  G.,  464,  466.  (•)  88  Beav.,  178 ;  2  D.  J.  A  S.,  10. 

(*)  9  Hare,  449,  456.  (')  Law  Rep..  6  Ch.,  868. 

(»)  3  My.  A  K.,  699.  («)  88  L.  T.,  284. 

{,*)  18  Ves.,  114.  (»)  Law  Rop.,  10  Ch.,  22. 

(*)  Law  Rep.,  2  Eq.,  184. 
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subsequently,  a  concealment  of  the  fraud  from  us,  when 
Waters  certified  that  Cave  had  a  good  title. 

As  to  costs,  there  is  no  authority  for  saying  that  a  second 
mortgagee  *who  calls  ui)on  the  plaintiff,  a  first  mort-  [249 
gagee,  to  prove  his  security,  is  to  be  mulcted  in  costs. 

Mr.  Kay^  in  reply :  Waters'  breach  of  trust  consisted 
in  his  handing  the  deeds  to  Cave.  That  is  not  fraud  within 
Kennedy  v.  Green  ('),  and  mere  suppression  of  the  deeds  is 
not  enough.  Hence  the  bank  is  fixed  with  notice ;  and  we 
are  entitled  to  delivery  up  of  the  title  deeds. 

Sir  James  Bacon,  V.C.:  The  first  question  argued  by 
counsel  for  the  defendant  would  have  put  an  end  to  the 
suit  if  I  had  decided  it  in  their  favor.  It  is  said  that  the 
plaintiffs  could  not,  according  to  the  rules  of  evidence,  be 
entitled  to  adduce  secondary  evidence  of  the  missing  deeds ; 
and  in  that  respect  the  case  deserves  close  and  particular 
attention. 

That  there  was  a  mortgage  for  £2,000  in  the  aggregate, 
that  the  mortgage  was  formerly  vested  in  Courtney,  and 
that  it  was  transferred  by  Courtney  upon  the  payment  to 
him  of  the  £2,000  by  Waters,  is  I  think  very  distinctly 
proved.  The  evidence  of  Mr.  Temple  .Waldy  must  be  re- 
ceived here,  as  it  would  be  received  anywhere,  as  evidence 
of  the  fact,  that,  at  the  time  when  he  was  directly  interested 
in  seeing  that  the  trust  money  was  being  properly  secured, 
a  deed  was  produced,  perused,- and  examined  by  him,  and 
he,  being  a  professional  man,  satisfied  himself  that  there 
was  in  existence,  lying  before  him  and  read  by  him,  the 
mortgage  upon  which  the  plaintiffs  rely. 

That  deed  is  not  forthcoming;  apd  the  history  of  the 
cause  shows  plainly  why  it  is  not  forthcoming.  The  bill  of 
costs  which  the  defendant  has  referred  to  shows,  I  think, 
suflSciently  that  that  deed  and  other  deeds  were  by  Waters 
handed  over  to  Cave,  and  so  the  deed  came  into  the  posses- 
sion of  Cave.  It  is  not  forthcoming  now.  Search  has  been 
made,  and  inquiries  have  been  made,  suflScient  I  think  for 
the  purpose,  from  the  son  and  representative  of  Cave,  and 
the  result  has  been  that  no  such  deed  is  to  be  found.  The 
witness  who  says  that  he  made  those  inquiries  has  been 
cross-examined,  and  no  question  was  put  to  him  *for  [250 
the  purpose  of  showing  that  his  searches  or  his  inquiries 
had  been  insuflScient,  or  that  they  had  had  any  other  result 
than  that  which  he  states.  Mr.  Eddis  says  very  truly,  it 
was  not  for  him  by  cross-examination  to  supply  any  defi- 
ciency in  tlie  plaintiffs'  evidence.     I  quite  agree  with  that ; 

(»)  3  My,  A  K.,  699. 

13  Ex\G.  Rep.  97 
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but  I  say  that  his  objection  being  that  the  searches  were  not 
upon  the  evidence  shown  to  be  sufficient,  I  think  he  cannot 
rely  upon  any  such  objection,  since  he  has  not  availed  him- 
self of  the  opportunity  which  he  had  of  proving,  as  he  might 
have  proved,  by  the  cross-examination  of  the  witness,  that 
the  searches  had  been  insufficient.  I  must  take  it,  therefore, 
that  the  searches  have  been  sufficient. 

Then  it  is  said,  very  truly,  that  there  are  no  degrees  in 
secondary  evidence,  and  that  the  secondary  evidence  mainly 
relied  on  by  the  plaintiffs  consists  of  drafts  of  deeds  (with 
one  exception  where  the  draft  has  been  lost),  and  that, 
although  you  may  prove  the  contents  of  a  deed  by  a  copy, 
yet  you  must  show  that  the  copy  was  truly  made,  that  it  is 
not  a  mere  copy  of  a  copy,  and  further,  that  it  is  the  best 
evidence  which  the  nature  of  the  case  furnishes  upon  that 
particular  topic. 

Now  it  is  not  suggested  that  any  copy  of  the  deeds  was 
ever  made.  The  drafts  are  not  tendered  as  copies  of  the 
deeds.  The  drafts  are  brought  out  of  the  repositories  of 
Waters,  who  prepared  the  deeds ;  they  are  there  standing 
as  records,  to  a  certain  extent,  of  the  contents  of  the  deeds. 
The  indorsements  upon  them  show  that  the  deeds  were  en- 
grossed from  those  identical  drafts,  and  that  they  were  duly 
stamped  and  duly  executed.  In  my  opinion,  this  is  per- 
fectly good  secondary  evidence. 

The  observation  I  have  already  made,  that  the  testimony 
of  Mr.  Temple  Waldy  is  perfectly  good  evidence  of  the  ex- 
istence of  the  mortgage  deeds  and  of  their  contents,  must,  I 
think,  apply  to  that  respecting  the  other  draft  which  was 
unfortunately  lost  in  .the  railway  carriage.  Mr.  Eddis  ob- 
jects that  all  the  witness,  Mr.  Whitehead,  says  is,  that  Mr. 
Waters  sent  him  a  paper  which  he  (Waters)  said  was  the 
draft.  I  do  not  understand  the  evidence  so ;  but  then  there 
is  other  evidence  in  Mr.  Waters'  bill  of  costs  which  has  been 
referred  to,  and  in  the  affidavit  of  his  clerk  living,  and  the 
meniorandum  of  his  clerk  dead,  made  in  the  regular  course 
of  his  business,  which  satisfies  ine  that  of  that  draft  there  is 
251]  good  ^secondary  evidence — evidence  upon  which  the 
court  can  with  the  most  perfect  safety  act,  and  upon  which 
I  cannot  persuade  myself  that  a  jury  would  for  one  moment 
hesitate  in  finding  the  facts  to  be  as  they  areulleged  by  the 
plaintiffs — I  mean  those  facts  wliich  constitute  the  plaintiffs 
the  persons  beneficially  entitled  to  the  mortgages  in  ques- 
tion.    It  was  for  these  reasons  I  did  not  ask  Mr.  Kay  to  re- 

y  upon  that  part  of  the  case. 

The  other  part  of  the  case  presents  much  greater  difficul- 
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ties.  In  all  cases  of  constructive  or  imputed  notice  the 
inquiry  is  a  difficult  and  delicate  one,  and  is  to  be  pursued 
with  the  utmost  caution.  But  Kennedy  v.  Oreeni^)  lays 
down  a  principle  which  must  commend  itself  to  everybody's 
sense  or  justice.  If  a  professional  man  is  employed  in  a 
transaction,  the  law  imputes  to  the  client  who  employs  him 
the  knowledge  which  the  solicitor  so  employed  possesses. 
But  then  that  is  subject  to  this  plain  qualification :  If  the 
disclosure  of  that  fact  of  which  knowledge  is  sought  to  be 
fixed  upon  the  client  would  have  imputed  fraud  to  the  so- 
licitor, It  is  not  to  be  presumed  that  the  solicitor  did  make 
disclosure  of  that  fact.  Now  a  more  gross,  plain,  palpable 
fraud  than  that  which  was  perpetrated  by  Waters  cannot 
well  be  conceived.     Waters  was  a  trustee  with  the  limited 

Sowers  which  a  trustee  has ;  he  was  bound  to  discharge  the 
uties  which  are  incumbent  upon  a  trustee.  Those  duties 
he  violates.  He  hands  over  the  deeds  to  Cave,  as  I  think 
is  plainly  proved.  He  does  that  for  a  consideration  paid  to 
him — for  a  sum  of  £26 — I  speak  only  of  the  last  occasion, 
though  there  was  a  similar  sum  paid  to  him  upon  the  first — 
in  direct  violation  of  his  duty,  by  a  transaction  in  which  h© 
incurred  direct  personal  liability,  and  for  which  he  was  lia- 
ble to  be  punished.  Whether  he  was  liable  to  be  punished 
under  the  statute  or  not  it  is  not  necessary  to  inquire,  but 
that  this  court  has  power  to  punish  a  solicitor  trustee  who 
has  so  misconducted  himself,  cannot  for  a  moment  be  ques- 
tioned. That  it  was  a  plain,  palpable  fraud  committed  by 
Waters  is,  I  think,  not  to  be  disputed. 

Now,  I  take  the  law  to  be  plain  that,  although  a  mere 
suppression  of  a  deed  will  not,  according  to  tSe  case  of 
AUerbury  v.  WaUis{*),  of  itself  bring  with  it  the  same 
consequences  as  other  fraud,  yet  *the  suppression  of  [252 
a  material  personal  fact — the  supprossion  of  a  thing  done 
by  a  man  in  direct  violation  of  his  duty  as  trustee — is  an  act 
which  must  relieve  a  defendant  of  all  imputed  knowledge 
of  the  transaction  upon  any  theory  of  notice  through  a  so- 
licitor. I  should  have  said  this  if  there  had  not  been  abun- 
dant authorities  to  justify  me  in  saying  so.  I  take  it  to  be 
very  clearly  established  that  if  a  person  employed  as  a 
solicitor  has  done  things  which  if  disclosed  would  prevent 
the  perfection  of  the  security  on  which  he  is  engaged,  which 
would  show  that  a  good  title  does  not  exist  to  tuat  which  he 
is  the  instrument  of  conveying  to  the  purchaser,  it  is  not  to 
be  expected  or  inferred  that  he  would  communicate  what 
he  has  done  to  his  client.     To  presume  that,  to  clients  who 

0)  8  My.  <fe  K..  699,  719.  («)  8  D.  M.  «t  G.,484, 
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were  about  to  lend  their  money  upon  an  equitable  mort- 
gage by  deposit  of  title  deeds,  he  would  say,  "I  have 
a  legal  mortgage  of  my  own  upon  this  property,  which  I 
can  come  and  enforce  against  you  at  any  time,  and  deprive 
you  of  the  benefit  of  the  transaction  on  which  I  am  em- 
ployed by  you,"  would  be  monstrous,  and  is  directly 
against  authority. 

If  the  case,  therefore,  stood  on  that  alone,  I  should  say 
that  no  knowledge  is  to  be  imputed  to  this  defendant,  and 
that  the  bank  are  entitled  to  rank  as  second,  not  as  first, 
mortgagees  of  this  property. 

The  memorandum  of  deposit  which  has  been  referred  to 
does  not,  I  think,  in  an^  proper  view  of  it,  bear  the  con- 
struction which  has  been  suggested.  The  bank  are  in  the 
habit  of  lending  their  money  upon  the  deposit  of  title  deeds. 
The  course  of  their  business  does  not  enable  them  to  exer- 
cise discretion  sufficient  to  know  whether  the  title  deeds 
tendered  to  them  do  or  do  not  show  a  title  in  the  person  de- 
sirous of  borrowing.  For  the  purpose  of  ascertaining  this, 
they  resort  to  a  professional  man  to  tell  them  whether,  a 
list  of  the  deeds  being  laid  before  him  and  the  deeds  them- 
selves being  shown  to  him  at  the  same  time,  those  deeds 
show  a  good  title  in  the  intended  borrower.  That  is  the  sole 
function  which  he  is  called  upon  to  discharge ;  and  that  is 
the  duty  which,  as  between  the  bank  and  Waters,  should 
have  been  discharged  by  Waters.  His  certificate  is,  ''I 
hereby  certify  that  Mr.  John  Cave  has  a  good  title  to  the 
above  properties."  That  can  only  be  read  as  meaning, 
253]  ''  Having  read  *these  title  deeds,  I  say  that  they  show 
a  good  title."  Waters,  when  he  signed  that,  knew  that, 
although  these  deeds  did  so  far  as  they  were  concerned 
show  a  good  title.  Cave  had  no  legal  estate — only  an  equity 
of  redemption — in  the  property.  I  think,  therefore,  upon 
the  principle  of  Kennedy  v.  Oreen  (")  and  the  other  cases, 
and  not  disregarding  Aiterhury  v.  Wallis  ('),  a  very  differ- 
ent case  from  this,  that  the  defendant  has  a  right  to  say 
that  the  bank  are  purchasers  of  such  interest  as  they  have 
acquired,  for  valuable  consideration  and  without  notice. 

The  only  other  point  to  be  observed  upon  is  the  question 
of  costs.  Now,  I  cannot  say  that  the  bank,  assailed  as  they 
are  by  this  suit,  and  finding  a  claim  of  a  mortgage  para- 
mount to  theirs  made  against  them,  without  evidence  which 
they  were  bound  to  receive  and  act  upon  being  adduced  to 
show  them  that  that  was  so — for  it  cannot  be  said  that 
they  were  bound,  until  the  hearing  of  this  cause,  to  accept 

(')  8  My.  &  K.,  699.  («)  8  D.  M.  A  G.,  454. 
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such  evidence  as  was  shown  to  them — ^are  not  entitled 
to  say,  "We  have  got,  under  these  circumstances,  a  charge 
upon  this  property  ;  we  say  our  charge  is  prior  to  that  of 
any  one  else ;  and  if  yoUy  the  plaintiffs,  say  the  contrary, 
we  put  you  to  the  strict  proof  of  it."  This  I  think  they 
have  a  right  to  say  ;  this  is  all  they  have  said,  and  in  saying 
this  they  have  not,  in  my  opinion,  gone  a  step  beyond  their 
right.  The  plaintiffs,  unfortunately,  in  this  case  are  likely, 
I  understand,  to  lose  a  very  considerable  part  of  the  money 
which  was  lent  upon  the  security  of  this  property.  It  is  a 
very  hard  case  upon  the  plaintiffs,  but  it  is  not  a  less  hard 
case  upon  the  defendant — it  is  a  much  harder  case  upon  the 
defendant.  And  when  it  is  stated  that  the  property,  if  sold, 
will  not  indemnify  the  plaintiffs  or  pay  them  back  their 
money  and  the  costs  of  this  suit,  all  1  can  say  is  that  I  re- 
gret this  very  much  ;  but  it  does  not  alter  the  rights  of  the 
parties.  If  a  man,  with  a  title  not  easily  proved,  brings  his 
opponent,  whose  title  is  very  easily  proved,  into  court,  and 
says,  "I  insist  upon  having  a  paramount  title  over  you," 
the  defendant  may  in  all  reason  and  propriety,  and  with 
the  utmost  fairness  (and  I  find  no  want  of  fairness  in  any 
part  of  this  case,  on  the  part  either  of  the  plaintiffs  or  of 
the  defendant),  say,  "Before  I  yield  to  your  *de-  [254 
mand,  you  must  prove  your  title,  and  have  a  decree  made 
against  me,  establishing  the  right  which  you  claim,  but 
which  I  do  not  admit,  and  cannot  take  upon  myself  to 
decide." 

I  think,  therefore,  all  that  can  be  done  is  to  make  a  de- 
cree establishing  the  title  of  the  plaintiffs,  as  first  mort- 
tagees  of  the  property  in  question.  I  cannot,  after  the 
ecision  in  Heath  v.  Orealock  (*),  make,  as  I  made  in  that 
case,  an  order  for  the  delivery  up  of  the  title  deeds.  The 
Lords  Justices  have  decided  tnat  such  an  order  cannot  be 
made  in  a  case  such  as  this  turns  out,  in  my  judgment,  to 
be — that  is  to  say,  a  purchase  for  valuable  consideration 
without  notice. 

Therefore  the  only  decree  that  can  be  made  will  be  a  dec- 
laration that  the  plaintiffs  are  first  mortgagees,  and  then  the 
ordinan?'  foreclosure  decree. 

Mr.  A^ay :  Of  course  we  shall  be  entitled  to  the  rents  that 
have  been  received  by  arrangement. 

Mr.  Eddis :  That  will  be  going  beyond  Heath  v.  Orealock. 

The  ViCE-CiiANCELLOR  was  of  opinion  that,  as  the  rents 
had  by  arrangement  been  received  by  the  bank,  the  plain- 
ed) Law  Rep.,  10  Ch.,  22. 


774 


EQUITY  CASES. 


[L.R 


1876 


Waldy  V.  Gray. 


V.C3. 


tiffs  were  entitled  to  those  rents  from  the  date  of  the  arrange- 
ment. 

Solicitors  for  the  plaintiffs:  Messrs.  Norris^  Aliens  & 
Carter^  agents  for  Mr.  Francis  Simonds^  Southampton. 

Solicitors  for  the  defendant :  Messrs.  Stevens,  Wilkinsan 
&  Harris,  agents  for  Mr.  Collins,  Winchester. 


As  to  how  far  and  when  a  purchaser 
of  trust  funds  from  a  trustee  is  pro- 
tected :  see  6  Eng.  Rep. ,  168  note  ;  Mid- 
dUton  v.  FoUocky  ante,  p.  588,  and  note, 
p.  595. 

As  a  general  rule  one  who  employs 
an  agent  or  attorney  to  transact  certain 
business  for  him,  is  not  chargeable 
with  notice  bf  facts  previously  com- 
municated to  or  known  by  such  agent 
or  attorney,  or  with  knowledge  of  facts 
not  communicated  to  or  ascertained  by 
such  agent  or  attorney  during  and  in 
the  transaction  of  the  particmar  busi- 
ness which  he  is  so  employed  to  trans- 
act. Some  of  the  cases,  however,  hold 
that  if  the  agent  or  attorney,  at  the 
time  of  the  transaction,  actually  re- 
member the  prior  information  and 
have  it  in  mind,  his  principal  is  af- 
fected by  his  knowledge. 

Alabama:  Madine  v.  Pitts,  14  Ala., 
84 ;  WUey  v.  Knight,  27  Ala.,  336 ;  see 
Smith  V.  Oliim,  31  Ala.,  39. 

Oalifomia:  Bieru  v.  Bed  Bluff,  etc., 
31  Cal.,  160. 

Canada  (Upper):  ByJcert  v.  Jfiller, 
14  Grant's  Chy.,  25;  Camertoii  v. 
Hutchinson,  16  Grant's  Chy.,  526; 
ArkeU  v.  Wilson,  5  Grant's  Chy.,  470, 
affirmed  7  id.,  270 ;  Joseph  v.  Heaton, 
5  Grant's  Chy.,  643. 

Oonnecticut:  Farmers,  etc.,  v. 
Fai/ne,2o  Conn.,  444:  see  Fresident, 
etc.,  V.  Hunt,  3  Day,  493 ;  Brush  v. 
Scribner,  11  Conn.,  388;  Fairfield  v. 
Tfurrp,  13  Conn.,  173 ;  Butler  v.  Corn- 
wall, etc.,  22  Conn.,  335. 

England  i  Warrick  v.  Warrick,  3  Atk. 
294  ;  W(yrsley  v.  Earl,  etc.,  3  Atk.,  392  ; 
Espin  V.  Femberton,  3  De  Qex,  &  J., 
547,  affirming  4  Drewry,  333 ;  Ferry 
V.  HaU,  2  De  Gex,  Fisher  &  Jones,  38  ; 
lAoyd  V.  Atwood,  3  De  Gex,  Fisher  & 
Jones,  614;  Withes  v.  Labme/iere,  Id., 
593.  Some  of  the  later  cases  are  to 
the  same  effect  as  the  U.  8.  rule ; 
Mou7Uf(/rd  v.  Scott,  1  Turn.  &  Russ., 
274;  Dresser  v.  Norwood,  17  C.  B., 
N.   S.,  466,  and  see  note,  p.  482,  to 


Johnson's  Am.  ed.;  RoUand  v.  Hart, 
L.  R.,  6  Ch.,  678;  Sheldon  v.  Cox, 
Amb.,  624,  2  Eden.  324.  But  see 
l:^yxrp  v.  Foy,  L.  R..  4  Ch.,  35  ;  Gibson 
V.  lyE^ts,  1  H.  L.  Cas.,  6a5 ;  2  Sug- 
den's  Vend,  and  Purch.  (8th  Am.  edL), 
757,  bottom  paging  note  to  Winter  v. 
Lord  Anson,  3  Russell's  Chy.,  393, 
Banks's  Am.  ed. ;  Edwards  v.  Martin, 
L.  R.,  1  Eq.,  121 ;  Ferue  v.  Thorns, 
etc.,  L.  R.,  2  Chy.,  617  ;  Haroreaves  v. 
BothweU,  1  Keen,  158;  FuUer  v. 
BemU,  2  Hare,  394 

Illinois :  CampbeU  v.  Benjamin,  69 
niinois,  244,  249-250 ;  McConnick  v. 
Wheeler,  86  niinois,  116 ;  WiUiams  v. 
Ta^naU,  29  lU.,  553,  U.  S.  doctrine. 
Though  see  DurUap  v.  WHson,  32 
niinois,  517;  Fage  v.  Brant,  18  HI., 
37 ;  Flow&r  v.  Elwood,  66  111.,  441. 

Iowa:  Keenan  v.  Missouri,  ete.,  13 
Iowa,  126;  Second,  etc. ,  v.  Curren,  36  id., 
556  ;  Haven  v.  Kramer,  41  id.,  382. 

Ireland  :  Matter  of  Burfneesler  Dru- 
ry,  temp.  Napier,  559  :  The  U.  S.  doc- 
trine, Majoribanks  v.  Hownden,  6  Irish 
Eq.,  238,  241 ;  Lenahan  v.  McCabe,  2 
Irish  Eq.,  342;  Sankey  y.  Alexander, 
Irish  Law  Rep.,  9  Eq.,  259.  298. 

Kentucky:  WiUisY.VaUctte,4:^eic. 
186. 

Iiouisiana :  Flympton  v.  Frest&n,  4 
La.  Ann. ,  356 ;  Cummings  v.  Harsa- 
brueh,  14  La.  Ann.,  711. 

Maine:  Lawrence  v.  Tucker,  7 
Greenl.,  195. 

Maryland:  U.  S.  v.  Sehriver,  3  Md, 
Ch.,  381  ;  Winchester  v.  B.  B.,  4  Md., 
231. 

See  Broton  v.  Bankers,  etc.,  30  Ma- 
ryland, 39. 

Massachnsetts :  Washington  Bank 
V.  Lewis^  22  Pick.,  24  ;  Housatonic  Bk, 
Y.Martin,  IMetc,  294. 

Mississippi:  Boss  v.  Houston,  25 
Miss.,  591. 

New  Hampshire :  Tlie  U.  S.  rule : 
Scripture  v.  Soapstone  Co.,  50  N.  H., 
571  ;  Hovey  v.  Blanchard,  13 id.,  145; 
Fatten  v.  MercJuints,  etc.,  40  id.,  375. 
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New  York :  Mellen  v.  Hamilton,  etc. , 
17  N.  Y.,  509  ;  Howard,  etc.,  v.  HOsey, 
8  N.  Y.,  271  ;  Bank  v.  Davis,  2  Hill, 
451 ;  N.  v.,  etc.,  v.  iV^a/.,  etc.,  20 Barb., 
468,  reversed  on  another  point  14  N. 
Y. ,  85  ;  Jackson  v.  Sharp,  9  Johns. , 
163 ;  Snyder  v.  Sponable,  1  HUl,  567, 
affirmed  7  Hill,  427  ;  MUler  v.  lUinois 
Central  24  Barb.,  313,  331-2  ;  Bank  v. 
Jiorton,  1  Hill,  $72  ;  Bank  v.  N.  F., 
etc.,  4  Paige,  127,  136;  Lafarge,  etc., 
V.  BeU,  22  Barb.,  55,"  61-2  ;  Watervliet 
Bank  v.  WhUe,  1  Denio,  613;  President 
V.  Cornen,  37  N.  Y.  820.  322-4. 

To  agent  while  transacting  business: 
McEwen  v.  Mont.,  etc.,  5  Hill,  101  ; 
Crocker  v.  Crocker,  31  N.  Y.,  571. 

Pennsylvania :  Hood  v.  Fahnestock, 
8  Watts,  489 ;  Bracken  v.  MiUer,  4 
Watts  &  Serg.,  102,  111;  BoggsY.  Var- 
^ler,  6  Watts  &  Serg. .  473  ;  Philadelphia 
V.  Lockhardt,  73  Penn.  St.  Rep.,  211, 
217,  was  actual  notice  to  proper  agent 
which  it  was  his  duty  to  act  upon. 

South  Carolina:  Pritchett  v.  Ses- 


sions, 10  Rich's  Law,  293,  U.  S.  doc- 
trine. 

Tennessee :  Myers  y. Ross,  3  Head.  59. 

United  States :  So  if  acquired  in  prior 
transaction  and  be  present  to  his  mind 
at  the  time  he  is  acting  as  agent,  pro- 
vided it  be  of  such  a  character  as  he 
may  communicate  to  his  principal 
without  breach  of  confidence  :  Case  of 
Distilled  Spirits,  11  Wallace,  356,  366  ; 
but  see  Hoover  v.  Wise,  91  U.  S.  R.,  310. 

But  if  one  give  a  note  to  a  collection 
agent  to  collect,  knowledge  of  an  at- 
torney employed  by  the  latter,  is  not 
imputable  to  the  former :  Hoover  v. 
Wise,  91  U.  S.  Rep.,  308,  310  ;  Ha/rt  v. 
Farmers'  Bank,  33  Verm.,  252  ;  AbeU 
V.  How,  43  Verm.,  404,  409  ;  Blumen- 
thai  v.  Brainard,  18  Verm.,  410. 

Virginia :  StraigM  v.  Conne,  1  Hen. 
&  Munf.,  359. 

Wisconsin:  C(mger  v.  22.  22.,  24 
Wise.,  157 ;  Pringle  Y.Dunn,  37  Wise., 
451  468. 

See  Owens  v.  Roberts,  86  Wise.,  268. 


[Law  Reports,  20  Equity  Cased,  206.] 
V.C.B.,  June  1,  1875. 

*Talbot  V.  Jevers. 
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Wmi — Construction — Lawful  Period  of  Accumulation — Thdlusaon  Act  ( 
Oeo,  8,  c.  98 — FeUmy — Mixed  Fund — Intestacy, 
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Testator  devised  a  landed  estate,  and  bequeathed  all  his  personalty  to  a  trustee, 
upon  trust  so  to  vest  his  real  estate  in,  and  cause  his  personal  estate  to  be  placed 
under  the  control  of,  the  Court  of  Chancery,  as  that  the  court  might  administer  the 
same ;  and  then  bequathed  several  annuities  to  be  paid  out  of  the  rents  and  profits 
of  the  realty  and  the  proceeds  of  the  personalty,  and  directed  that,  subject  to  the 
payment  of  the  annuities,  the  rents,  income,  and  produce  of  the  trust  estate  should 
DC  accumulated  at  compound  interest  until  the  decease  of  the  last  surviving  annui- 
tant, "  or  during  such  portion  of  such  surviving  annuitant's  life  as  the  rules  of  law 
will  permit,*'  and  on  the  decease  of  the  last  surviving  annuitant  the  whole  of  the 
trust  estate  ftinds  and  accumulations  to  be  applied  by  the  court  in  the  purchase  of 
freehold  land,  to  be  conveyed  iSo  testator's  nephew,  G.  G.,  and  his  heirs: 

Held,  that,  of  the  rents  of  the  realty,  aod  the  income  of  the  personalty,  which 
would  accrue  during  the  interval  (if  any)  which  should  elapse  after  the  expiration 
of  twenty-one  years  from  the  death  of  the  testator,  and  the  death  of  the  surviving 
annuitant,  there  was  an  intestacy  : 

Held,  further,  that  G.  G.  was  not  entitled,  during  the  life  of  the  surviving  annui- 
tant, to  ask  for  payment  of  the  fund  to  himself,  subject  to  provision  being  made  for 
the  annuities. 

The  court  refused  to  make  any  order  at  present,  except  to  pay  the  annuities  and 
continue  the  accumulationa 
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Further  consideration. 

Stirling  Freeman  Glover  died  on  the  3d  of  April,  1866, 
having  by  will,  dated  the  4th  of  October,  1864,  appointed 
Edward  Fitzroy  Talbot  executor  thereof. 
.  After  a  devise  of  specific  real  estate,  called  Suminer  Hill, 
and  Lackaroo,  in  the  county  of  Cork,  to  his  nephew,  John 
Power  Glover,  and  his  heirs  forever,  the  testator  devised  and 
bequeathed  a  landed  estate  and  hereditaments  in  the  county 
of  Cork,  called  Conrogh-clon-bro,  to  Edward  Talbot  and  his 
heirs  upon  trust  as  therein  mentioned,  and  he  gave  and  be- 
queathed to  Edward  Talbot  all  his  personal  estate  and  effects 
upon  trust  "  so  to  vest  my  real  or  landed  estate  in  the  High 
Court  of  Chancery  in  England  that  the  same  may  be  under 
the  sole  control  and  protection  of  the  said  court,  and  that 
2^]  the  rents  and  profits  of  the  said  estate  *may  be  received 
and  administered  by  the  said  court  in  the  same  way  as  is 
hereafter  expressed  with  reference  to  my  personal  prop- 
erty; and  upon  trust,  as  regards  my  said  personal  estate, 
property,  and  effects,  to  cause  the  same  to  be  placed  under 
the  like  control  and  direction  of  the  said  court ;  and  for  car- 
rying into  effect  such  trusts  as  regards  both"  my  said  real 
and  personal  estate  and  effects,  I  hereby  direct  my  said  trus- 
tee and  executor,  the  said  Edward  Talbot,  without  any  de- 
lay after  my  decease,  to  institute  a  suit  in  the  said  Court  of 
Chancery,  and  to  obtain  an  order  or  decree  of  the  said  court 
for  carrying  out  my  wishes  with  regard  to  the  trust  prop- 
erty and  funds  so  to  be  vested  and  placed  in  and  under  the 
direction  and  administration  of  the  said  court  as  hereinafter 
explained." 

Testator  then  directed  that  several  life  annuities  should 
be  paid  '^out  of  the  rents  and  profits  of  my  landed  estates, 
and  out  of  the  dividends,  interest,  and  produce  of  all  my 
said  personal  property  and  effects."  He  then  declared  that 
the  annuitants  should  "have  no  power  in  any  way  to  sell, 
encumber,  or  anticipate  their  several  annuities,"  and  in  case 
any  of  them  should  do  so,  from  and  immediately  after  any 
such  sale  or  anticipation  the  annuities  should  cease  and  be- 
come void,  and  the  amount  of  every  such  annuity  which 
might  so  cease  should  sink  into  and  form  part  of  his  personal 
estate.  He  then  jjroceeded  as  follows:  "And  I  hereby  fur- 
ther declare  my  will  to  be  that,  subject  to  the  payment  of 
the  said  several  annuities,  I  wish  the  rent,  income,  and  pro- 
duce of  the  said  trust  estate,  property,  and  funds,  to  l>e 
accumulated  in  the  way  of  compound  interest  until  the  de- 
cease of  the  last  survivor  of  the  said  several  annuitants,  or 
during  such  portion  of  such  surviving  annuitant's  life  as 
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the  rules  of  law  will  permit,  and  on  the  decease  of  the  last 
survivor  of  the  said  several  annuitants,  I  wish  and  direct 
that  all  the  said  trust  estate,  funds,  and  accumulations 
thereof,  shall  be  applied  by  the  Court  of  Chancery  in  the 

{)urchase  of  freehold  estate  or  land  in  Great  Britain  or  Ire- 
and  to  the  full  amount  and  value  of  such  trust  estate,  funds, 
and  the  accumulations  thereof,  and  to  convey  and  assure 
such  freehold  estate  or  land  when  purchased  to  my  nephew, 
George  Glover,  the  youngest  son  of  my  late  brother  George, 
and  to  his  heirs  forever." 

The  bill  was  filed  on  the  1st  of  December,  1866,  and  was 
amended  *shortly  afterwards.  As  amended,  it  was  by  [257 
Edward  Fitzroy  Talbot,  the  trustee,  against  seveml  of  the 
annuitants,  and  George  Glover,  when  he  should  come  within 
the  jurisdiction,  for  administi-ation  of  the  trusts  of  the  will, 
so  far  as  the  same  were  legally  capable  of  taking  effect. 

By  the  Chief  Clerk's  certificate,  dated  in  June,  1871,  it  was 
found  that  the  real  estate  of  which  the  testator  died  seised 
consisted  of  the  Summer  Hill  and  Lackaroo  estate,  and  of  a 
fee  farm  rent  of  £1  7^.  9d,  an  acre  (quit  rent  and  Crown  rent 
excepted),  arising  out  of  the  lands^  containing  about  seventy- 
two  acres,  of  Conoughllabroc,  in  the  county  of  Cork  with  a 
reservation  of  rights  of  mining,  mines  and  minerals,  and 
riehts  of  sporting. 

It  was  also  found  that  on  the  22d  of  October,  1867,  George 
Glover,  the  testator's  nephew,  the  devisee  mentioned  in  the 
will,  was  convicted  of  felony  at  Singapore,  and  sentenced  to 
penal  servitude  for  four  years. 

One  of  the  annuitants  was  still  under  age.  To  the  an- 
nuitants who  survived  the  testator,  five  in  number,  the  an- 
nuities were  regularly  paid,  and  had  since  the  26th  of  July, 
1871,  been  continued  to  be  paid,  under  order  of  the  court. 

Mr.  Hamilton  Humphreys^  for  the  plaintiff. 

Mr.  Edward  Thurstan  Holland^  for  the  next  of  kin :  The 
bequest  to  George  Glover  does  not  take  effect  until  the  death 
of  the  survivor  of  the  annuitants,  and  there  being  a  trust  to 
accumulate  in  the  mean  time,  a  question  arises  under  the 
Thellusson  Act  (39  &  40  Geo.  3,  c.  98).  The  act  provides 
(sect.  1)  that  no  person  shall  settle  or  dispose  of  any  real  or 
personal  property  so  that  the  rents,  profits,  or  produce 
thereof  shall  oe  accumulated  for  any  longer  term  than  the 
life  of  the  grantor,  or  twenty-one  years  from  his  death,  or 
during  the  minority  of  anpr  person  who  shall  be  in  esse  at 
his  death.  Here  the  annuitants,  or  some  of  them,  may,  and 
probable  will,  survive  the  period  of  twenty-one  years/  The 
gift  of  all  accumulations  during  the  period  by  which  the 
1:3  Eng.   Rkp.  ii8 
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surviving  annuitant  may  outlive  the  twenty-one  years  is, 
therefore,  void :  Eyre  v.  Marsden  ('). 
258J  *This  is  a  gift  of  residue,  and  the  undisposed  of  in- 
come from  personalty,  if  any,  during  the  period  above  men- 
tioned belongs  to  the  next  of  kin :  Oddie  v.  Brown  (') ; 
Oreen  v.  Oascoigne  ('). 

The  accumulations,  therefore,  must  be  stopped  at  the  end 
of  twenty-one  years  if  any  annuitant  should  then  be  living. 

If  any  claim  to  present  payment  should  be  made,  it  may 
be  observed  that  in  Harbin  v.  Mastennan  (')  the  court  re- 
fused to  stop  the  accumulations  on  the  ground  that  at  the 
period  of  distribution  different  individuals  might  become 
interested  in  the  fund  to  those  who  were  then  entitled. 

Mr.  FookSy  Q.C.,  and  Mr.  W.  W.  Cooper^  for  George  Glo- 
ver :  In  this  case  no  accumulations  have  been  directed  be- 
yond the  limits  assigned  by  the  law.  The  will  says  ex- 
pressly, "  during  such  portion  of  such  surviving  annuitant's 
life  as  the  rules  of  law  will  permit." 

But  if  there  had  been  no  such  limitation,  the  court  cannot 
possibly  now  decide  the  question  between  the  legal  represent- 
atives and  the  Crown.  Tbis  is  a  rent  of  about  £60  a  year ; 
and  questions  of  contribution  may  arise— questions  of  how 
the  income  is  to  be  dealt  with  during  the  life  of  the  last  sur- 
viving annuitant,  and  others.  Besides,  there  is  a  trust  for 
administration  by  the  Court  of  Chancery  which  the  court 
will  think  ought  to  be  executed ;  and  George  Glover 
may  die. 

If  the  court  should  undertake  to  decide  now,  we  say  that 
the  whole  fund  has  been  impressed  with  the  character  of 
real  estate,  and  hence  is  not  forfeitable  at  all — that  being 
money  directed  to  be  laid  out  in  the  purchase  of  land,  it  is 
protected  from  being  forfeited  as  personal  estate  :  Lewin  on 
Trusts  ('),  referring  to  Re  Harrop  s  Estate  (*). 

If  Mr.  Glover  were  to  die  to-morrow,  this  fund  would  go 
to  his  heir-at-law.  Hence,  in  any  event,  the  Crown  is  not 
entitled. 

Mr.  Coltman^  for  the  heir-at-law :  It  is  necessary  that  the 
259]  court  should  come  to  some  decision  as  *to  whetlier  or 
not  there  is  a  partial  intestacy,  in  order  that  directions  may 
be  given  as  to  how  the  accounts  are  to  be  kept. 

There  is  a  clear  intestacy  of  tlie  income  during  the  inter- 
val (if  any)  after  the  expiration  of  the  twenty-one  years. 

There  is  also  an  intestacy  as  to  the  corpus  of  the  Conrogh- 

Q)  2  Keen,  664.  (*)  Law  Rep.,  12  Eq.,  669. 

(«)  4  I)e  G.  ife  J.,  179.  (*)  0th  ed.,  p.  668. 

(»)  4  D.  J.  it  S.,  565.  C^)  3  Drew.,  720. 
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clon-bro  estate.  It  is  given  in  trust,  but  no  trust  is  declared, 
except  a  trust  of  the  income  ;  and  the  final  devise  is  a  devise 
only  of  the  land  ''when  purchased,"  which  could  not  in- 
clude the  above-named  estate. 

Mr.  W.  Joyce,  for  an  annuitant. 

Mr.  Begriming  for  the  Crown :  What  would  have  been 
the  state  of  things  if  Mr.  Glover  had  not  been  convicted  ? 
The  cases  cited  on  behalf  of  the  next  of  kin  were  on  the 
question  of  what  was  to  be  done  with  accumulations  that 
had  been  set  free  by  the  Thellusson  Act.  Here  there  is 
nothing  of  the  sort,  and  those  cases  are  inapplicable.  Hav- 
ing directed  accumulation  during  the  lawful  period,  and  no 
further,  the  testator  proceeds  to  devise  and  bequeath  all  the 
trust  estate.  If  the  trust  estate  had  been  all  realty,  that  de- 
vise would  not  have  carried  the  undisposed  of  intermediate 
income ;  if  it  had  been  all  personalty,  it  would  have  carried 
the  intermediate  income  ;  being  a  mixed  fund,  the  gift  car- 
ries the  intermediate  income  of  both,  as  if  all  had  been  per- 
sonalty :  Oenerp  v.  Fitzgerald  (').  Therefore,  both  during 
the  period  of  acccmulation  and  afterwards,  the  income  falls 
into  the  residuary  gift. 

That  being  so,  (rlover  would  have  been  entitled  at  any 
time  to  have  the  accumulations  stopped,  and  so  much  of  the 
fund,  whether  capital  or  incpme,  as  was  not  wanted  to  se- 
cure the  annuities  paid  ta  him  immediately  :  Saunders  v. 
Vautier  (*) ;  Josselyn  v.  Josselyn  (*). 

This  is,  in  fact,  only  one  branch  of  the  general  rule  that 
a  legatee  of  full  age  is  entitled  to  take  the  property  left  to 
him  as  it  stands,  notwithstanding  that  the  testator  has  di- 
rected that  it  shall  be  laid  out  for  his  benefit  in  a  particular 
way,  it  may  be  by  accumulations  or  by  investing  in  land,  or 
by  purchasing  a  commission,  or  otherwise. 

*in  Harbin  y.  Masterman  (*)  this  was  in  fact  ackno  wl-  [260 
edged,  and  all  thatWickens,  V.C.,  decided  was,  that  whereas 
an  ordinary  legatee  could  have  come  and  asked  that  the  ac- 
cumulations might  be  stopped,  there  was  a  difference  where 
the  legatee  was  a  charity.  And  that  was  a  case  in  which 
the  period  of  accumulations  exceeded  or  might  exceed  the 
time  limited  by  the  act. 

Whether  the  Crown  is  entitled  or  not  depends  upon  the 
state  of  the  fund  while  the  sentence  was  in  force.  If  a  tes- 
tator gives  real  estate  to  A.  for  life,  and  then  upon  trust  to 
sell  and  pay  the  proceeds  to  B.,  B.,  if  he  endures  his  sen- 
tence during  the  life  of  A.,  will  not  incur  forfeiture.     The 

(')  Jac,  468,  470.  (»)  9  Sim.,  63. 

H  4  Beav.,  115,  118  ;  Cr.  <k  P.,  240.  {*)  Law  Uep.,  12  Eq ,  658. 
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court  looks  at  the  state  of  the  fund  at  the  time  when  the 
sentence  is  in  force,  not  at  any  conversion  directed  by  the 
will :  In  re  Thompson's  Trusts  {'\  And  the  converse  holds 
where  the  trust  is  to  purchase  real  estate.  It  does  not  mat- 
ter that  the  felon's  interest  is  reversionary ;  tlie  question  is, 
in  what  state — real  or  personal — is  the  fund  at  the  time. 
Now  here  the  personalty  fund  has  never  been  laid  out  in  the 
purchase  of  realty,  and  for  purposes  of  forfeiture  it  must  be 
treated  as  personalty. 

Jie  Harrop's  Estate  (^)  has  no  application.  There  the 
property  came  to  the  convict  as  land,  under  the  express  pro- 
vision of  a  statute. 

The  Crown  has  no  title  to  the  realty,  except  that  the  fee 
farm  rent  and  the  arrears  and  accumulations  of  rent  during 
the  sentence  may  be  claimed  as  personalty. 

It  will  be  necessary  first  to  apportion  the  annuities. 

Sir  James  Bacon,  V.C:  In  order  to  sustain  the  argument 
on  behalf  of  the  Crown  it  is  necessary  to  hold  that  George 
Glover,  but  for  the  felony,  could  have  come  now  and  have 
asked  for  the  payment  to  him.  of  this  fund,  after  provision 
had  been  made  for  the  annuities.  I  cannot  conceive  that 
George  Glover  has,  or  could  have  had,  any  such  right. 
The  will  is  reasonably  plain.  The  testator  gives  a  landed 
estate,  and  the  whole  of  his  personalty,  upon  trust  to  place 
the  same  under  the  control  and  administration  of  the  Court 
261]  of  *Chancery,  and  directs  the  payment  of  certain  an- 
nuities out  of  the  rents  and  profits  and  annual  income  of 
both  funds.  The  surplus  income  he  directs  to  be  accumu- 
lated during  such  portion  of  the  surviving  annuitant's  life, 
*'  as  the  rules  of  law  will  permit ;"  and  then  there  is  a  direc- 
tion that  all  the  trust  funds  and  the  accumulations  shall  be 
laid  out  in  freehold  estate  or  land,  which,  when  purchased, 
is  to  be  conveyed  to  George  Glover  and  his  heirs.  There  is 
no  constdt  that  when  the  termination  of  the  period  of  ac- 
cumulation arrives,  or  that  before  such  termination,  the  gift  to 
the  heirs  of  George  Glover  will  be  capable  of  taking  effect. 

With  reference  to  the  cases  which  have  been  cited  by  Mr. 
Holland,  there  is  this  distinction,  that  they  are  cases  where 
no  rights  are  in  question  or  dispute,  and  hence  they  have  no 
application  to  the  present. 

Here  the  testator's  object  was  to  provide  that,  for  a  period 
such  as  the  law  allows,  the  rents  might  be  accumulated,  and 
that  with  the  accumulations,  added  to  the  fund,  a  real  es- 
tate might  be  purchased,  which  should  be  conveyed  to 
George  Glover. 

(')  22  Boav.,  500.  («)  3  Drt-w..  726. 
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If  the  period  of  twenty-one  years  should  expire  during 
the  life  of  the  surviving  annuitant,  my  opinion  is  that,  as 
to  the  rents  and  profits  during  that  period,  there  is  an  in- 
testacy, and  that  the  rents  of  the  real  estate  belong  to  the 
heir-at-law,  and  the  income  of  the  personalty  to  the  next 
of  kin.  • 

I  do  not  hesitate  to  say  that  this,  in  my  opinion,  is  the  true 
construction  of  the  will,  but  I  can  make  no  order,  because, 
the  testator  having  given  a  direction — which  he  had  a  per- 
fect right  to  do — that  the  administration  of  his  estate  should 
be  under  the  control  of  the  Court  of  Chancery,  it  is  not  my 
desire  to  frustrate  his  intention,  or  to  prevent  the  Court  of 
Cliancery  from  exercising  that  superintendence  over  the  es- 
tate which  he  desired  it  should  exercise. 

My  opinion  is  that,  for  so  much  time  as  the  surviving  an- 
nuitant shall  outlive  the  period  of  twenty-one  years,  there 
is  an  intestacy. 

The  only  order  will  be  to  continue  the  acumulation,  and 
pay  the  annuities  out  of  the  general  fund ;  all  costs  to  come 
out  of  the  fund. 

Solicitors:  Mr.  Oant ;  Mr.  Tripp ;  Messrs.  Raven  AHa/re. 


[Law  reports,  20  Equity  Cases,  262.] 
V.C.H.,  May  4,  6,  1876. 

*Watkins  V.  Nash.  [262 

[1873    W.     190.] 
Encrow — Ddivery  to  Stranger — Delivery  to  Oranie^s  SolieUor, 

The  delivery  to  the  solicitor  of  the  grantee  of  an  instrument  executed  by  the 
grantor  will  not  convert  the  instrument  from  an  escrow  into  a  deed,  provided  the 
delivery  is  of  a  character  negativing:  its  being  a  delivery  to  the  grantee. 

The  definition  of  an  escrow  in  Slieppard's  Touchstone  (^)  explained. 

This  was  a  foreclosure  suit.  According  to  the  judgment 
of  the  Vice-Chancellor,  the  evidence  in  the  case,  which  was 
somewhat  conflicting,  resulted  in  establishing  the  following 
facts : 

The  plaintiffs,  Benjamin  Watkins  and  William  Hutche- 
son  Collins,  were  the  trustees  of  the  settlement  executed  on 
the  marriage  of  Mr.  John  Henry  Skyrme,  a  solicitor,  prac- 
tising at  Ross,  in  the  county  of  Hereford,  under  which  in- 
strument the  wife  took  the  first  life  interest  in  the  settled 
property. 

By  an  indenture,  dated  the  29th  of  November,  1866,  the 
defendant,  Francis  Nash,  conveyed  to  the  plafc tiffs,  their 

(»)  Pages  58,  59. 
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heirs  and  assigns,  certain  freehold  hereditaments  in  the 
Forest  of  Dean,  by  way  of  mortgage,  for  securing  the  re- 
payment of  a  sum  of  £2,000,  part  of  their  trust  fund,  which 
the  plaintiffs  then  advanced  to  Nash. 

In  the  year  1869,  Skyrme,  who  was  Nash's  solicitor,  in- 
formed the  plaintiffs  that  Nash  was  desirous  of  paying  off 
the  mortgage  debt,  and  of  taking  a  reconveyance  to  him- 
self, and  a  reconveyance  was  accordingly  prepared,  and 
was  engrossed  on  the  indenture  of  mortgage. 

Collins,  who  was  a  solicitor,  resided  at  Ross,  and  Wat- 
kins,  who  was  a  farmer,  resided  nine  miles  from  Ross,  and 
only  attended  that  town  for  business  purposes. 

On  the  23d  of  December,  1869,  Skyrme,  in  company  with 
Watkins,  called  upon  Collins  at  his  office  in  Ross,  and  at 
Skyrme' s  request,  and  upon  his  representation  that  it 
263]  would  facilitate  the  *speedy  completion  of  the  mat- 
ter, Watkins  then  and  there  executed  the  reconveyance  as 
an  escrow  conditional  on  the  payment  of  the  mortgage  debt, 
and  left  it  with  Collins. 

Nothing  further  was  done  in  the  matter  until  thp  18th  of 
April,  1872,  when  Skyrme,  in  company  with  Watkins,  called 
on  Collins,  and  told  him  that  JNash,  the  mortgagor,  was 
about  to  sell  the  mortgaged  property,  and  intended  to  pay 
off*  the  mortgage  debt  in  the  then  following  week,  and 
Skyrme  then  requested  Collins  to  execute  the  reconvej^ance 
so  as  to  enable  him  (Skyrme)  to  take  it  to  London  to  be 
stamped,  and  by  making  an  affidavit  that  the  matter  had 
nntil  then  been  unsettled  to  save  the  penalty  payable  on  the 
non-stamping  of  the  instrument.  Collins  upon  this  request 
executed  the  reconvevance  and  handed  it  to  Skyrme,  taking 
from  him  an  undertaking  in  writing  to  return  it  in  two  days, 
which  undertaking  contained  a  statement  to  the  effect  that 
the  deed  had  been  executed  as  an  escrow,  and  upon  the 
faith  of  an  undertaking  that  the  business  should  be  forth- 
with settled. 

The  reconveyance  was  returned  by  Skyrme  to  the  plain- 
tiffs a  few  days  afterwards ;  the  mortgage  debt  was,  how- 
ever, never  paid  to  the  plaintiffs.  On  the  27th  of  April, 
1873,  Skyrme  died,  and  on  the  3d  of  June,  1873,  the  plain- 
tiffs gave  Nash  notice  to  pay  off  the  mortgage  debt  and 
interest.  It  was  then  discovered  that  Skyrme  had  frau- 
dulently appropriated  the  money  raised  by  Nash  to  jjay 
off  the  mortgage  debt,  leaving  Nash  under  the  impression 
that  it  had  been  paid  off,  and  the  property  reconveved  in 
December,  1869 ;  and  although  no  interest  had  been  claimed 
by  the  plaintiffs  between  December,  1869,  and  June,   1873, 
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this  was  accounted  for  by  the  fact  that  Skyrme  had  con- 
tinued up  to  the  time  of  his  death  to  be  the  solicitor  of 
Nash,  the  mortgagor  ;  and  by  the  fact  that,  being  the.  hus- 
band of  the  person  entitled  to  the  first  life  interest,  Skyrme 
had  always  been  permitted  by  the  plaintiffs,  the  mortgagees, 
to  receive  the  interest  from  Nash  on  behalf  of  his  wife.  The 
written  undertaking  given  by  Skyrme  to  the  plaintiffs  upon 
the  execution  of  the  deed  by  Collins  had  been  given  up  to 
Skyrme  when  he  returned  the  reconveyance,  and  was  not 
forthcoming. 

The  only  question  in  the  suit  calling  for  a  report  was, 
whether,  under  the  circumstances,  the  reconveyance  was  an 
escrow  or  not. 

*Mr.  W.  Pearson,  Q.C.,  and  Mr.  A.  Thomson,  for  [264 
the  plaintiffs :  An  escrow  is  an  instrument  delivered  upon 
condition :  if  the  condition  is  performed,  the  instrument  be- 
comes an  absolute  deed ;  till  then,  it  continues  an  escrow ; 
and  if  the  condition  is  never  performed,  it  never  becomes  a 
complete  deed  at  all:  Johnson  v.  Baker {')]  Murray  v. 
JSarl  of  Stair  (') ;  Smith  on  Contracts  (').  An  express  dec- 
laration by  the  party  delivering  the  instrument  that  he  de- 
livers it  as  an  escrow,  obviates  all  question  as  to  his 
intention ;  but  such  express  declaration  is  not  essential  if 
that  conclusion  is  to  be  drawn  from  the  circumstances  :  If^ur- 
ness  V.  Meek{*),  And  this  has  been  held  to  apply  to  a  case 
where  the  instrument,  after  being  executed  by  one  party, 
was  sent  to  the  agent  of  the  otner  party  :  Millersfiip  v. 
Brookes  (*).  In  the  present  case  the  reconveyance  was  exe- 
cuted by  Watkins  on  the  23d  of  December,  1869,  not  as  a 
complete  deed,  either  to  pass  his  undivided  moiety  of  the 
mortgaged  property  or  to  operate  as  a  discharge  of  the 
mortgaged  debt,  but  purely  as  an  escrow,  to  take  effect  as 
a  deed  only  upon  payment  of  the  mortgage  debt,  and  not 
to  be  handed  over  until  that  was  paid.  The  execution  by 
Collins  on  the  18th  of  April,  1872,  was  of  the  same  incom- 
plete character ;  and  although  the  instrument  was  handed 
over,  after  he  had  executed  it,  to  a  person  who  was  the 
mortgagor's  solicitor,  it  was  handed  to  him  on  the  faith  of 
his  representations,  for  a  special  purpose,  upon  an  express 
written  undertaking  that  it  was  to  operate  as  an  escrow  ; 
and  it  was  afterwards  delivered  back  to  the  plaintiffs.  Un- 
der these  circumstances  the  instrument  was  an  escrow,  and 
the  legal  estate  remains  in  the  mortgagees. 

(')  4  B.  <t  A.,  440.  (*)  27  L.  J.  (Ex.).  84. 

(«)  2  B.  A  C,  82.  (*)  5  H.  A  N.,  797. 

(«)  6th  ed.,  pp.  8-11. 
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Mr.  Dickinson^  Q.C.,  and  Mr.  Cozens-Hardy  (Mr.  J.  0. 
Oriffits  with  them),  for  Mr.  Nash^  the  mortgagor :  Here  the 
deed  was  signed,  sealed,  and  delivered  on  two  separate  occa- 
sions, and  the  receipt  for  the  mortgage  money  was  duly  in- 
dorsed and  signed.  On  the  first  occasion  the  deed  was 
delivered  by  one  conveying  party  to  the  other  conveying 
party;  on  the  second  occasion  it  was  delivered  by  the 
^65]  second  conveying  party  to  the  solicitor  of  *the  grantee. 
It  was  laid  down  in  Sneppard's  Touchstone (')  that  "the 
delivery  of  a  deed  as  an  escrow  is  where  one  doth  make 
and  seal  a  deed  and  deliver  it  unto  a  stranger  until  certain 
conditions  be  perfoimed ;"  but,  to  remain  an  escrow,  it  is  es- 
sential "  that  the  deed  be  delivered  to  one  that  is  a  stranger 
to  it,  and  not  to  the  party  himself  to  whom  it  is  made." 
On  neitlier  occasion  was  this  rule  complied  with.  Further, 
the  delivery  to  the  grantee's  solicitor  was  the  same  thing  as 
a  delivery  to  the  grantee  himself ;  and  if  so,  an  express  aec- 
k,ration  by  the  party  delivering  that  he  intended  the  deliv- 
ery to  be  conditional  would  not  prevent  the  deed  from 
becoming  absolute,  for  it  is  impossible  by  words  to  get  rid 
of  the  legal  operation  of  the  delivery :  Smith  on  Con- 
tracts ('),  citing  Hojfoi'd  v.  Parker  (*)  and  Coke  upon  Lit- 
tleton (*).  Moreover,  the  mortgagees,  having  executed  a 
solemn  instrument  reconveying  this  property,  and  having 
signed  receipts  for  the  mortgage-money,  cannot  say  that 
their  deed  is  a  nullity,  and  inoperative  to  pass  the  legal  es-  • 
tate :  Hunter  v.  Walters  (*). 

Mr.  Colt,  Mr.  W.  L.  Self,  Mr.  Morgan,  Q.C.,  and  Mr. 
Cookson,  for  subsequent  incumbrancers. 

Sib  Chables  Hall,  V.C:  It  appears  to  me  to  be  estab- 
lished by  the  evidence  that  the  deed  of  reconveyance  was 
executed  by  Watkins  on  the  23d  of  December,  1869,  and 
that  the  execution  of  the  deed  on  that  day  was  intended  to 
be  an  execution  of  an  incomplete  character;  that  is,  that 
the  parties  did  not  mean  the  deed  so  executed  to  be  clearly 
and  for  all  purposes  operative  as  an  effectual  conveyance  as 
from  that  time,  without  more,  of  the  legal  estate  in  the  un- 
divided moiety  which  alone  could  pass  oy  the  execution  of 
Watkins.  The  execution  was,  I  think,  intended  to  be  only 
operative  on  certain  conditions.  I  think,  it  is  also  estab- 
lished by  the  evidence,  as  well  written  as  oral,  that  the  re- 
conveyance was  not  executed  by  Collins  until  the  18th  of 
April,  1872. 

(»)  Pages  58,  59.  (*)  86  a. 

(-•)  P»ige  10.  (*)  Law  Rep.,  7  Clu,  75,  82,  84. 

(»)  Hob.,  246. 
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That  being  so,  the  matter  is  in  this  position :  The  plain- 
tiffs *had  a  complete  legal  mortgage  of  the  property  [266 
in  question  made  to  them  on  the  29th  of  December,  1866, 
and  so  matters  remained  until  the  deed  was  executed  b^ 
Watkins  on  the  23d  of  December,  1869.  Now,  as  to  this 
execution  operating  effectually  or  not  at  law,  there  can  be 
no  doubt  that  it  was  intended  to  be  what  is  called  an  escrow. 
But  it  is  said  that  the  deed  thus  executed  could  not  be  an 
escrow,  because  it  was  not  delivered  to  a  stranger ;  and  that 
is,  no  doubt,  the  way  in  which  the  rule  is  stated  in  some  of 
the  text-books — Sheppard's  Touchstone,  for  instance;  but 
when  those  authorities  are  examined,  it  will  be  found  that 
it  is  not  merely  a  technical  question  as  to  whether  or  not 
the  deed  is  delivered  into  the  hands  of  A.  B.,  to  be  held 
conditionally ;  but  when  a  delivery  to  a  stranger  is  spoken 
of,  what  is  meant  is  a  delivery' of  a  character  negativing  its 
being  a  delivery  to  the  grantee  or  to  the  party  who  is  to 
have  the  benefit  of  the  instrument.  You  cannot  deliver  the 
deed  to  the  grantee  himself,  it  is  said,  because  that  would 
be  inconsistent  with  its  preserving  the  character  of  an 
escrow.  But  if  upon  the  whole  of  the  transaction  it  be  clear 
that  the  delivery  was  not  intended  to  be  a  delivery  to  the 
grantee  at  that  time,  but  that  it  was  to  be  something  differ- 
ent, then  you  mus't  not  give  effect  to  the  delivery  as  being  a 
complete  delivery,  that  not  being  the  intent  of  the  persons 
who  executed  the  instrument.  As  regards. the  instrument 
in  question,  it  "might  very  well  under  the  circumstances,  be 
meant  and  taken  to  be  q.  delivery  by  Watkins  to  Collins,  to 
be  held  by  him  for  the  purpose  of  being  delivered  over  to 
the  gi'antee  when  the  transaction  was  complete.  I  see  no 
difficulty  whatever  in  that  view  being  adopted. 

Then,  as  regards  the  subsequent  delivery,  when  the  deed 
was  executed  on  the  18th  of  April,  1872,  by  Collins,  I  see  no 
difficulty,  if  necessary,  in  holding  that,  if  .that  were  a  deliv- 
ery to  Skyrme  himself,  it  was  a  delivery  to  him  as  an  agent 
for  all  parties  for  the  purpose  of  that  delivery.  And  in 
holding  that  there  may  be  delivery  to  a  third  party  for  the 
benefit  of  all  parties,  i  am  confirmed  by  the  authority  of 
Millership  v.  Brookes  (*). 

The  circumstances  of  that  case  are  not  exactly  the  same  as 
those  in  the  present,  and  perhaps  the  person  to  whom  the 
instrument  was  ^delivered  there  was  really  a  third  [267 
person  and  a  stranger ;  but  I  consider  the  principle  upon 
which  tliat  case  proceeded  was  this :  that  the  delivery  was 
not  to  the  grantee,  or  the  person  who  was  to  have  the  bene- 

(')  5  H.  A  N.,  79*7. 

13  Eng.  Rep.  99 
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fit  of  the  deed,  but  was  to  some  one  as  the  person  who  was 
to  hold  or  to  be  considered  as  holding  the  deed  in  an  incom- 
plete state  for  the  benefit  of  all  parties.  Therefore,  if  it  be 
true,  as  it  appears  from  Mr.  Collins'  cross-examination,  that 
the  delivery  was  to  Skyrme,  I  should  not  feel  that  to  be  in- 
superable evidence  against  the  memorandum,  which  was 
undoubtedly  signed  at  the  time,  to  the  effect  that  the  deed 
was  to  be  an  escrow,  and  was  not  intended  to  be  delivered 
to  the  grantee.  But  I  might  go  further,  and  say,  if  it  were 
necessary  to  determine  tlie  question,  that  the  document 
might  be  an  escrow,  even  though  there  was  no  particular 
person  selected  who  under  the  circumstances  could  be  con- 
sidered as  being  the  person  into  whose  hands  it  was  deliv- 
ered, it  being  clear  that  there  was  no  delivery  at  all  to  the 
grantee  ;  that  the  delivery  was  not  intended  to  be  a  delivery 
to  the  grantee  at  all,  and  that  it  was  intended  to  be  an  in- 
strument incomplete  as  a  transfer  of  the  legal  estate  until 
the  conditions  prescribed  had  been  performed. 

That  being  so,  it  follows  that,  in  my  judgment,  the  plain- 
tiffs retain  and  have  the  legal  estate  m  the  property,  un- 
affected by  anything  which  has  taken  place. 

[His  honor  then  considered  the  other  points  in  the  case, 
and  made  the  usual  foreclosure  decree,  determining  the 
priorities  of  the  various  incumbrancers.] 

Solicitors :  Mr.  O,  F.  CooTce ;  Messrs.  Waierhouse  &  Win- 
terbot/iam,  agents  for  Mr.  M.  F.  Garter^  Newnham;  Messrs. 
Bolton^  Rohbias  &  Busk. 


As  to  what  will  constitute  a  delivery 
and  how  it  may  be  made,  see  1  Shep- 
pard's  Touchstone,  Preston's  7th  ed., 
57-61;  Brackett  v.  Bariiey,  28  N.  T.. 
340-3  ;  Oaures  v.  StUea,  14  Peters,  322 ; 
Hatliaicay  v.  Payne,  34  N.  Y.,  92; 
ShirtUff  V.  Francis,  118  Mass.,  154; 
Craten  v.  Winter,  38  Iowa,  471,  471>- 
480 ;  Newton  v.  Bealer,  41  Iowa,  334 ; 
StUes  V.  Probst,  69  Ills.,  382  ;  SteeU  v. 
MiUer,  40  Iowa,  402 ;  Cofiekl  v.  Clark, 
2  CoL,  101  ;  Uesa  v.  Final,  32  Mich., 
615 ;  Buffalo,  etc.,  v.  Gordon,  10  U.  C. 
Q.  B.,  283;  Diier  v.  James,  42  Md., 
492 ;  Mackechnie  v.  Mackfchnie,  7 
(:>rant'8  (U.C.)  Chy.,  23;  Grates  v. 
Dudley,  20  N.  Y.,  76,  79;  Comfort  v. 
Kierded,  26  Barb.,  472;  Dexter  v. 
Berins,  42  Barb.,  573;  Hyde  v.  La- 
throp,  2  Abb.  Ct.  App.  Dec,  436,  3 
Keves,  597  ;  Gray  v.  Payne,  16  Barb., 
277':  Agnire  v.  Allen,  10  Barb.,  74,  7 
N.  Y.,  543 ;  Brown  v.  Auatcn,  35  Barb. 


341;  BurkhMer  v.  Casad,  47  Ind., 
418 ;  GoodaU  v.  8kelton,  2  H.  Bl..  316 
and  note,  4th  ed.,  1827;  McLean  v. 
Button,  19  Barb.,  450  ;  Ford  v.  James, 
2  Abb.  Court  App.  Dec.,  158,  4  Keyes, 
300;  Fonda  v.  Sage,  46  Barb.,  110; 
Carnes  v,  Piatt,  38  How.  Prac,  100,  7 
Abb.,  N,  S..  42,  6  Rob.,  270, 1  Sweeney, 
140,  reversed  2  Abb.  Ct.  App.  Dec., 
259,  note  ;  S.  C.  on  subsequent  appeal, 
15  Abb.,  N.  S.,  337,  36  N.  Y.  Suijerior 
Ct.  R.,  142;  BisseU  v.  Baieom,  40 
Barb.,  99-100,  39  N.  Y,,  275  ;  Wylie.  v. 
Kelly,  41  Barb.,  594;  Bogie  v.  Bogie, 
35  Wise.,  a59;  People  v.  Bostiriek,  32 
N.  Y..  445  ;  Xen^fs  v.  Wiekham,  L.  R.. 
2  H.  L.,  296  ;  Markey  v.  Mutual,  ttc., 
103  Mass.,  78;  Chadicick  y.  Webber,  3 
Greenl.,  141  ;  Woodman  v.  Coolbroth, 
7  Greenl.,  181  ;  Cannon  v.  Cannon,  26 
N,  J.  F^.,  316  Smith  v.  MiUidge,  3 
Kerr  (Xewbrunsw.),  408. 
In  a  clerk's  office  there  was  a  pigeon 
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hole  kept  &nd  a  desk  for  the  exclusive 
use  of  the  sheriff,  and  he  kept  a  key  of 
the  otiice.  When  writs  were  issued  by 
the  clerk  thej  were  placed  in  the 
pi^yeon  hole,  and  taken  from  it  by  the 
sheriff.  An  execution,  No.  2,  was  is- 
sued and  put  into  the  pigeon  hole  with 
the  knowledge  of  the  sheriff  at  the 
time ;  afterwards  No.  3  against  same 
defendant,  was  issued  and  delivered  to 
the  sheriff  at  his  residence  :  he  in- 
dorsed the  time  of  delivery  12.30  P.  M. 
He  afterwards  took  No.  2  from  the 
pigeon  hole  and  indorsed  the  time  4 
p.  M.  Held,  putting  the  writ  in  the 
pigeon  hole  was  not  a  delivery,  and 
No.  3  had  priority.  If  there  be  no  in- 
dorsement on  the  writ  the  time  of  de- 
livery may  be  proved  by  parol,  but 
when  the  sheriff  indorses  the  time  it  is 
conclusive  :  Person's  Appeal,  78  Penn. 
St.  R.,  145,  following  Mifflin  v.  WiU, 
2  Yeates,  177,  and  JIale*s  Appeal,  44 
Penn.  St.  R.,  438. 

As  to  when  the  recording  of  a  deed 
amounts  to  a  delivery,  see  12  Eng. 
Rep.,  384,  note;  8t<ms  v.  IhivaU,  77 
Illinois,  476 ;  Wilcoxen  v.  Morgan,  2 
Colorado,  473 ;  Muir  v.  Dunnetty  11 
Grant's  (U.  C.)  Chy.,  85 ;  Balsam  v. 
Robinson,  19  Upper  Can.  Com.  PL, 
263;  Childers  v.  GhUders,  3  Kay  & 
Johns.,  310;  Smith  v.  MUlidge,  2  feerr 
(New  Brunswick),  408. 
.  As  to  delivery  as  an  escrow  to  take 
effect  on  the  death  of  the  party  execut- 
ing it :  10  Eng.  Rep.,  800,  note ;  Hath- 
away V.  Payiis,  34  N.  Y.,  »2  ;  WaUace 
V.  Harris,  32  Mich.,  880  ;  Stone  v. 
DowaU,  77  Illinois,  476  ;  Mackeehnie  v. 
Maekechnie,  7  Grant's  (U.C.)  Chy.,  23  ; 
Hatch  V.  Hatch,  9  Mass.,  307;  Burk- 
holder  V.  Casad,  47  Ind. ,  418  ;  Brown  v- 
Brown,  1  Woodb.  &  Minot,  325  ;  Matter 
ofC&rliss,  103  Mass.,  568. 

See  Williams's  note,  Hobart's  R., 
246  ;  1  Robinson  &  Joseph's  U.  C.  Dig., 
p.  1015. 

In  such  case  the  party  making  such 
delivery  may  reserve  the  right  to  re- 
voke it,  and  if  he  do  so  the  instru- 
ment is  null  and  void:  Stanton  v. 
MiUer,  58  N.  Y.,  192,  202-4,  revers- 
ing 1  Thomp.  &  Cooke,  23,  65  Barb., 
59. 

Though  if  delivered  as  an  escrow 
without  such  reservation  the  instru- 
ment could  not  be  revoked  if  founded 
on  a  valid  consideration  :  Stanton  v. 
MllUr,  58  N.  Y.,  202-4,  65  Barb.,  73. 


•  Of  deed  retained  by  grantor  until  hifl 
death  :  Scrugham  v.  Wood,  15  Wend., 
545  ;  Fulton  v.  FaUon,  48  Barb.,  591 ; 
Hathaway  v.  Payne,  34  N.  Y.,  92  ; 
liosevelt  V,  Oarow,  6  Barb. ,  190 ;  Mc- 
Lean V.  Button,  19  Barb.,  450  ;  Brinck- 
erhvffv.Lawrejice,  2  Sandb.  Chy.,  406  ; 
Brown  v.  Brown,  1  Woodb.  &  Minot, 
325  ;  Birch  v.  Blagraiie,  1  Amb.,  264; 
GecU  V.  Butcher,  2  Jac.  &  Walker,  565  ; 
Blackejibury  v.  Blaekenbury,  2  Jacob 
&  Walker,  391 ;  Zimmerman  v.  Slree- 
per,  75  Penn.  St.  R.,  147. 

See  Bryant  v.  Bryant,  43  N.  Y.,  11 ; 
Sfiirtleff  V.  Frances,  118  Mass.,  154; 
i^anton  v.  MiUer,  58  N.  Y..  201-2. 

The  delivery  of  a  deed,  executed 
during  the  life  of  a  party  without  any 
intent  to  execute  it  or  have  it  delivered 
as  an  escrow,  after  the  death  of  the 
grantor,  conveys  no  title :  Shoenber- 
ger's  Fjfrs  v.  Hackman,  37  Penn.  St. 
R.,  87  ;  Shoenberger's  Esfrs  v.  Zook,  84 
Penn.  St.  R.,  24. 

An  instrument  which  has  not  been 
delivered  is  not,  it  seems,  any  evidence 
as  against  the  party  signing  it  of  facts 
which  it  recites :  Robinson  v.  Oush- 
man,  2  Den.,  149,  153;  1  C.  ^  H.'8 
Notes,  442. 

An  agreement  by  A.  to  C.  delivered 
by  A.  to  B.  to  be  kept  until  a  certain 
event  and  then  returned  to  A.  \b  not 
an  escrow  for  a  delivery  to  C.  is  in  no 
event  contemplated  :  Braman  v.  Bing- 
ham, 26  N.  Y.,  492. 

A  delivery  of  a  writing  as  an  escrow 
is  thus  defined  in  Sheppard'e  Touch- 
stone (pp.  58-9,  Preston's  7th  ed.): 
**  The  delivery  of  a  writing  as  an 
escrow,  is  said  to  be  where  one  doth 
make  and  seal  a  writing  and  deliver  it 
unto  a  stranger  until  certain  conditions 
be  performed,  and  then  to  be  delivered 
to  him  to  whom  the  writing  is  to  take 
effect  as  his  deed.  *  *  *  But  in  this 
case  two  cautions  must  be  heeded. 
1.  That  the  form  of  words  used  in  the 
delivery  of  a  deed  in  this  manner  be 
apt  and  proper.  2.  That  the  deed  be 
delivered  to  one  that  is  a  stranger  to  it, 
and  not  to  the  party  himself  to  whom 
it  is  made." 

See  also  10  Eng.  Rep.,  800,  note; 
WorraU  v.  Munn,  5  N.  Y.,  229  ;  Bra- 
man  V.  Bingham,  26  N.  Y.,  492  ;  Peo- 
ple V.  Bosticick,  32  N.  Y.,  445  ;  Hadley 
V.  Houghton,  7  Pick.,  29. 

If  made  to  the  party  the  delivery  is 
absolute,    and    the    instrument    takes 
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effect  presently  as  the  deed  or  agree- 
ment deed  of  the  party  making  the 
delivery :  WarraU  v.  Murui,  5  N. 
Y. ,  229 ;  Braman  v.  Biriyliam,  26 
N.  Y.,  491 ;  BrackeU  v.  Barney,  28 
N.  Y.,  341 ;  BeUom  v.  FoUom,  4  Rob., 
48  ;  Arnold  v.  Patrick,  6  Paige,  310 ; 
Holford  V.  Parker,  llobart,  246,  and 
"William's  note  to  Am.'ed.  ;  Lmcher  v. 
Gonnit,  36  Wise.,  176 ;  Hagg&rty  v. 
(yLeary,  Supreme  Court  New  Bruns- 
wick, Hil.  T.,  1866,  not  reported,  cited 
Steven's  Dig.,  p.  142,  No.  33. 

But  see  Heymour  v.  Cowing,  4  Abb. 
Court  App.  Dec,  204,  1  Keyes,  535. 

In  such  case  parol  evidence  of  condi- 
tions qualifying  the  delivery,  being 
contrary  to  the  terms  of  the  agreement 
is  not  admissible :  WorraU  v.  Munn, 
6  N.  Y.,  229. 

But  see  Seymour  v.  Covoing,  4  Abb. 
Qt.  App.  Dec.,  204,1  Keyes,  535  ;  Bra- 
man  V.  Bingham,  26  N.  Y.,  492  ;  Shep- 
pard's  Touch.,  Preston's  7th*  ed,, 
58-61 ;  Ford  v.  James,  2  Abb.  Ct.  App. 
Dec,  158,  4  Keyes,  300. 

Though  it  seems  a  deed  may  be 
handed  to  a  party  to  it  to  deliver  to  a 
third  person  as  an  escrow :  Qibert  v. 
JV;  A.,  etc.,  23  Wend.,  43  ;  Braman  v. 
Bingham,  26  N.  Y.,  491 ;  Brackett  v. 
Barney,  28  N.  Y.,  341. 

So  a  delivery  to  a  grantee  to  await 
his  determination  whether  he  will  ac- 
cept it  or  not :  Jackson  y.  Richards,  6 
Cow. ,  eif ;  Brackett  v,  Barney,  28 
N.  Y.,  341  ;  Ford  v.  James,  2  Abb.  Ct. 
App.  Dec,  158,  4  Keyes,  300;  Fonda 
V.  Sage,  46  Barb.,  110. 

But  see  Lowber  v.  Connit,  36  Wise , 
176. 

Or  to  be  examined  and  returned  if 
found  defective  :  Brackett  v.  Barney, 
28  N.  Y.,  341 ;  Qra'oes  v.  Dudley,  20 
N.  Y.,  77;  Fonda  v.  Sage,  46  Barb., 
110;  Mackey  v.  Mutual,  etc,,  103 
Mass.,  78. 

Or  to  await  completion  by  other  par- 
ties :  Chouteau  v.  Suydam,  21  N.  Y., 
179;  Brackett  v.  Barney,  28  N.  Y., 
841 ;  Stii^s  V.  Probst,  69  Ills.,  382. 

And  upon  conditions  the  observance 
of  which,  as  between  the  parties,  is  es- 
sential as  to  its  validity  :  Bookstaver  v. 
Jaque,  60  N.  Y.,  146,  reversing  3  Thom. 
&  Cooke  li.,  397;  Orierson  v.  Mason, 
60N.  Y.,394. 

Delivery  to  the  agent  of  a  party  as 
such  as  an  escrow  has  the  same  effect 


as  a  delivery  to  the  party  himself : 
WorraU  v.  Munn,  5  N.  Y.,  229 ;  5e^ 
lows  V.  Folsom,  4  Rob.,  48;  Brown  v. 
Austin,  35  Barb.,  341,  22  How.  Prac, 
394;  Brnst  v.  Reed,  49  Barb.,  373; 
Hathaway  v.  Payne,  34  N.  Y.,  92. 

Some  of  the  ca^es  hold  that  while  a 
delivery  to  a  party  to  a  deed  cannot  be 
made  as  an  escrow,  yet  it  may  be  de- 
livered to  his  agent  as  such  for  the 
agent  then  becomes,  to  a  certain  ex- 
tent, the  agent  of  both  parties  :  that  as 
to  retaining  the  deed  until  delivery  ac- 
cording to  the  terms  of  the  deposit  the 
agent  is  the  agent  of  the  depositor. 
The  principal  case  proceeds  upon  this 
distinction.  To  same  effect  are  the 
cases  of  MiUership  v.  Brookes,  7  Hurl. 
&  Norm. ,  797,  and  cases  cited  in  John- 
son &  Co.'s  Am.  ed. 

See  also  Hess  v.  Final,  32  Mich.,  515. 

Though  in  case  of  delivery  to  an 
agent  of  the  grantee  it  is  held  the  de- 
livery must  not  be  to  him  as  such  agent ; 
that  if  a  delivery  be  so  made  it  has  the 
same  effect  as  if  made  to  the  party 
himself  :  WorraU  v.  Munn,  5  N.  Y.', 
229  ;  BeUows  v.  FoUom,  4  Rob.,  48. 

W^hen  an  instrument  is  found  in  the 
hands  of  a  third  person  it  is  presump- 
tively there  as  an  escrow  :  Hadley  v. 
Houghton,  7  Pick.,  30 ;  Jackson  v.  Per- 
kins, 2  Wend.,  30a 

It  rests  upon  the  party  who  has  ex- 
ecuted and  delivered  the  instrument  tp 
show  that  the  delivery  was  intended  to 
be  an  escrow:  Chouteau  v.  Suydam, 
21  N.  Y.,  179. 

Whether  an  instrument  was  deliv- 
ered  as  an  escrow  is  to  be  determined 
from  the  circumstances :  Hadley  v. 
HougfUon,  7  Pick.,  30;  Clark  v.  Gif- 
ford,  10  Wend..  310;  Chaditick  v. 
Webber,  3  Greenl.,  141  ;  Cannon  v. 
Cannon,  26  N.  J.  Eq.,  816;  Keator 
V.  Scovil,  3  Kerr  (New  Brunswick),  647. 

If  an  instrument  delivered  as  an  es- 
crow be  delivered  by  the  custodian 
without  any  authority,  without  the 
happening  of  the  event  on  which  he 
was  directed  to  deliver  it,  such  instru- 
ment is  invalid  even  though  a  negotia- 
ble promissory  note  in  the  hands  of  a 
bona  fide  purchaser :  Chipman  v. 
Tucker,  38  Wise,  43;  Roberts  v.  Mc- 
Grath,  38  W^isc,  52  ;  Walker  v.  Ebert, 
29  Wise,  194;  Roberts  v.  Wood,  38 
Wise,  60.  But  see  Hacen  v.  Kramer, 
41  Iowa,  382. 
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Where  husband  and  wife  execute  a  reversed  but  on  another  point,  58  N.Y.*, 

deed,  the  wife  simply  to  release  her  192;  Taylor  "v,  Thomas^  13  Kans.,  217. 

dower,  and  deposit  it  as  an  escrow,  to  Where  a  lease  was  executed  and  de> 

be  delivered  on  the  execution  of  a  bond  livered  in  March   but  in  July  of  the 

and  mortgage,  the  husband's  consent  to  same  year  was  altered  in  several  re- 

the  delivery  of  the  deed  to  the  grantee,  spects  and  re-executed  by  the  parties 

without  a  performance  of  the  condition,  thereto  ;  the  date  remaining  the  same, 

will  bind  the  wife  :    Ackert  v.  PuUz,  1  and  a  n^emorandum  was  signed  can- 

Barb.,  386;   Baldmn  v.  Snotoden,  11  celling  the  first  lease:    Held  that  the 

Ohio  St.  Rep.,  203.  lease  s|)oke  from  the  day  of  re-execu- 

As  to  whether  a  deed  delivered  as  an  tion,  not  from  the  day  of  its  date  ;  and 
escrow  takes  effect  when  so  delivered  that  the  provision  of  the  lease,  in  Con- 
or when  delivered  to  the  grantee  :  see  nection  with  the  surrounding  circum- 
Whitfield  V.  Harris,  48  Miss. ,  710 ;  stances,  did  not  afford  sufficient  evi- 
Stanton  v.  Miller,  65  Barb.,  73,  reversed  dence  of  a  contrary  intention  to  justify 
but  on  another  point,  58  N.  Y.,  192;  a  different  construction:  Bell  v.  Mc- 
TayloT  v.  Thomas,  13  Eans.,  217 ;  Kensey,  3  Upper  Can.  Errors  and  Ap- 
StajUan  v.  MiUer,  58  N.  Y.,  201.  peals,  9. 

As  to  courts  of  equity  compelling  de-  See  also  to  same  effect  Stiles  v.  Probst ^ 

livery  to  the  grantee  in  a*  proper  case  :  69  Illinois,   382;    Williams's  note  to 

see  MiUer  v.   Stanton,  65  Barb.,  72,  Hobart's  Rep.,  246. 


[Law  Reports,  20  Equity  Cases,  269.] 
V.C.H.,  May  28,  1875. 

♦Mitchell  v.  Wiltok.  [269 

[1866    M.     81.] 
Win — Annuity — Corpus  or  Income,  . 

Testator  gave  the  residue  of  his  estate  to  trustees  to  pay  the  income  for'the  benefit 
of  his  wife  and  unmarried  daughters  and  youngest  son,  and  directed  that  upon  the 
youngest  son  .attaining  the  age  of  twenty-one  years  the  trustees  should  invest  a  suffi- 
cient sum  to  secure  the  receipt  of  the  annual  sum  of  £60,  to  bo  paid  by  instalments 
fis  the  dividends  were  received,  to  his  wife  for  her  maintenance,  and  subiect  thereto 
the  trustees  were  to  divide  the  whole  of  the  trust  estate  amongst  his  eight  children ; 
and  on  the  death  of  his  wife  the  amount  invested  to  secure  her  the  annual  income  of 
£50  was  to  be  divided  in  like  manner  amongst  his  eight  children.  The  youngest  son 
attained  twenty-one  in  1S72.  The  income  arising  from  the  whole  of  the  estate  did 
not  amount  to  £50  a  year: 

Hdd,  that  the  widow  was  not  entitled  to  be  paid  any  arrears  out  of  the  corpus. 

Petition.  William  Wilton,  by  will  made  on  the  12th 
of  April,  1860,  after  making  some  specific  bequests,  devised 
the  residue  of  his  estate  to  three  trustees  upon  trust  to  pay 
the  income  for  the  benefit  of  his  wife  and  his  unmarriecl 
daughters  and  youngest  son,  and  after  giving  certain  di- 
rections not  material  to  be  mentioned,  the  testator  directed 
as  follows:  "That  upon  my  youngest  child  attaining  the 
age  of  twenty-one  years  my  trustees  shall  invest,  or  leave 
invested  if  already  there,  a  sufficient  sum  to  secure  the  re- 
ceipt of  the  annual  sum  of  £50,  which  said  sum  of  £50 
shall  be  paid  by  niouthly,  or  quarterly,  or  half-yearly  in- 
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270]  stalments  as  the  dividends  *are  received  to  my  said 
wife  for  her  maintenance,  and  subject  thereto  ray  trustees 
shall  divide  the  whole  of  my  said  trust  estate  and  effects  in 
equal  shares  amongst  my  eight  children,"  naming  them 
.  .  .  ''and  I  further  declare  that  upon  the  death  of  my  said 
wife  the  amount  so  invested  to  secure  her  annual  income  of 
£60  shall  be  divided  in  like  manner  amongst  my  said  eight 
children." 

By  a  codicil  made  four  days  after  the  date  of  the  will  the 
testator  declared  that  his  wife  should  be  sole  trustee. 

The  testator  died  on  the  25th  April,  1860.  The  youngest 
child  attained  twenty-one  years  of  age  in  1872. 

This  was  a  petition  by  tne  plaintiff  (one  of  the  daughters 
of  the  testator),  alleging  that  the  income  arising  from  the 
whole  of  the  testator's  estate  would  not  amount  to  £50  per 
annum,  and  praying  that  the  costs  might  be  provided  lor, 
and  that  the  income  of  the  residue  might  be  paid  to  the 
widow  during  her  life  or  until  further  order. 

Mr.  Freeling^  for  the  petitioner. 

Mr.  Morgan^  Q.C.,  and  Mr.  Cookson^  for  the  respondent — 
the  widow :  The  testator's  primary  wish  evidently  was  that 
his  widow  should  have  £50  a  year ;  and  the  words  "  subject 
thereto"  show  that  the  gift  to  the  children  was  subordinate 
or  secondary  to  that  wish.  The  annuity  is  therefore  paya- 
ble out  of  corpus. 

[They  referred  to  Birch  v.  8herrati{'\  May  v.  Benett{*), 
Playfair  v.  Cooper  (*),  Wright  v.  Callender  (*).] 

wo,  Bevir  for  the  trustees. 

Mr.  Freeling^  in  reply,  contended  that  the  cases  cited  had 
nothing  to  do  with  this  case,  and  that  it  was  governed  by 
the  decisions  in  Baker  v.  Baker  (*),  where,  as  here,  there 
was  a  double  gift  to  the  widow  and  to  the  children  after  her 
death,  and  Tarhoitcym  v.  Earle  ("),  where  the  facts  were  al- 
most identical  with  the  present  case.  The  words  "  subject 
271]  thereto"  did  not  apply  to  the  *  corpus  at  all.  In 
Foster  v.  Smith  (')  there  was,  as  in  this  case,  a  new  trust 
after  the  widow's  death  to  divide  the  amount  invested,  and 
it  was  held  that  there  was  no  charge  upon  the  corpus.  The 
cases  of  Barle  v.  Bellingham  (")  and  Sheppard  v.  Shep- 
pard  (•)  were  also  in  point. 

Sir  Charles  Hall,  V.C:  Upon  the  authorities  this  is  an 
extremely  doubtful  case.     But  in  my  opinion  the  cases 

(M  Law  Rep.,  2  Ch.,  644.  (•)  11  W.  R..  680. 

(*)  1  Rubs.,  370.  (')  1  Ph.,  629. 

(»)  17  Beav.,  187.  (»)  24  Beav.,  446. 

(*)  2  D.  M.  A  G.,'652,  (•)  82  Bear.,  194. 
f)  OH.  L.  C,  616. 
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whicli  may  be  considered  to  be  the  most  like  this  are  Baker 
V.  Baker  {')  and  Tarbottom  v.  JSarle(^).  Baker  v.  Baker 
was  decided  by  the  House  of  Lords  in  1868 ;  the  case  of 
Wriglit  V.  Callender  {*)  having  been  decided  in  1852  by  the 
Lords  Justices  Sir  J.  L.  Knight  Bruce  and  Lord  Cranworth, 
and  Lord  Cranworth  was  Lord  Chancellor  at  the  time  when 
Baker  v.  Baker  was  decided.  I  am  of  opinion  that  that 
case  substantially  governs  the  present.  In  reference  to 
Birch  V.  8herratt{*)j  I  may  observe  that  there  did  not  exist 
in  that  case,  as  there  does  in  this,  a  separate  gift  of  a  fund 
set  apart  to  provide  for  the  annuity.  There  was  a  direction 
in  Birch  v.  Sherratt  to  provide  for  the  annuity  of  £100  a 

?ear,  but  there  was  no  separate  fund  out  of  which  to  pav  it. 
t  was  to  be  paid  out  of  the  annual  proceeds  of  the  whole  . 
property,  and  the  direction  was  that  the  trustees  from  and 
after  payment  of  the  £100  a  year  should  stand  possessed  of 
the  trust  moneys  upon  the  trusts  declared  for  otner  persons. 
The  Vice-Chancellor  Stuart  held  that  the  annuity  was  pay- 
able out  of  income  only,  but  the  Lords  Justices  were  of 
opinion  that  it  was  charged  on  the  corpus  in  case  of  any  de- 
ficiency of  income.  That  case,  therefore,  does  not  apply  to 
the  present,  where  there  is  a  separate  gift  of  the  fund  or- 
dered to  be  set  apart  for  the  purpose  of  providing  for  the 
annuity.  In  the  case  of  Wright  v.  Callender  the  direction 
to  set  apart  a  fund  to  provide  for  the  annuity  was  fol- 
lowed by  another  direction  that  after  the  annuitant's  death 
the  sum  to  be  invested  should  fall  into  the  residue*  There 
was  also  a  subsequent  direction  that  upon  the  decease  of  the 
annuitant  the  *f  und  should  be  divided  in  like  manner  [272 
amongst  all  and  every  the  children  and  child  of  the  persons 
named.  Treating  it  as  residue  must  have  assisted  the  court 
in  coming  to  the  conclusion  that  nobody  could  take  any- 
thing from  that  particular  fund  until  every  part  of  the 
annuity  had  been  provided  for.  There  were  other  circum- 
stances in  the  case  which  made  it  a  perplexing  one.  The 
Lords  Justices  who  decided  it  entertamea  a  different  opin- 
ion from  that  of  Vice-Chancellor  Kindersley,  and  doubted 
whether  they  had  come  to  the  right  conclusion  or  not.  In 
the  present  case  the  testator  directed  his  trustees  to  invest 
"a  sufficient  sum  to  secure  the  receipt  of  the  annual  sum  of 
£50,  which  said  sum  of  £60"  was  to  be  paid  in  instalments 
as  the  dividends  were  received  to  his  wife;  that  is  to  say, 
the  dividends  were  to  be  paid  out  of  the  sum  so  set  apart, 

(»)  6  H.  L.  C,  616.  (»)  2  D.  M.  A  G.,  652. 

(«)  11  W.  R,  680.  (*)  Law  Rep.,  2  Ch.,  644. 
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and  subject  thereto  the  whole  of  the  trust  estate  and  eflfects 
was  to  be  divided  amongst  his  eight  children.  It  was  con- 
tended that  these  words  *' subject  thereto"  have  this  eflfect, 
that  there  can  be  no  division  of  the  fund  until  payment  of 
the  annuity  in  full,  including  all  arrears,  and  that  would 
give  to  the  children  the  fund  in  a  diminished  state.  Though 
there  is  no  direction  that  the  fund  shall  after  the  death  of 
the  widow  fall  into  the  residue,  yet  there  is  an  express  direc- 
tion that  upon  her  death  the  amount  so  invested  to  secure 
the  £50  a  year  shall  be  divided  in  like  manner  amongst  his 
eight  chilaren.  Here  a  specific  sum  was  to  be  set  apart  in 
order  to  provide  for  the  annuity,  and  such  sum  is  expressly 

fiven  over,  not  as  a  residue,  but  as  a  particular  fund,  and 
y  a  separate  and  independent  gift  to  the  same  persons  as 
those  to  whom  the  general  fund  is  given.  It  appears  to  me 
that  I  am  bound  by  the  authorities,  as  well  as  by  the  literal 
interpretation  o*f  the  language  of  the  will,  to  hold  that  this 
fund  is  not  one  out  of  which  any  arrears  of  annuity  can  be 
paid  to  the  widow. 

Solicitors:    Messrs.   Bolton^  Bobbins  &  Busk;   Messrs. 
Coode^  Kingdon  &  Cotton;  Messrs.  Vizard^  Oroioder  &  Co. 


See  10  Eng.  Rep.,  733,  note;  Id., 
830,  note ;  Dorin  v.  Darin,  ante,  90. 

In  Birch  v  8h&rratt,  L.  R.,  2  Cliy. 
App.,  644  (reversing  S.  C,  L.  Rep.,  4 
Elq. ,  58),  it  was  held  tliat  where  from 
the  terms  of  the  will  it  was  apparent 
the  testator  intended  that  the  first  taker 
should  receive  a  certain  sum  annually, 
the  courts  have  allowed  any  unexpected 
deficiency  to  be  made  up  from  the 
corpus  of  the  fund,  although  the  testa- 
tor probably  expected  the  income  would 
have  been  sufficient.  In  such  cases  the 
primary  intent  of  the  will  is  commonly 
the  more  important  and  prevailing  one 
in  the  mind  of  the  testator. 

The  testator  gave,  by  his  will,  the 
residue  of  his  estate  to  his  wife,  "to 
be  used  and  enjoyed  by  her  during  her 
natural  life,  hereby  authorizing  her  to 
sell  or  dispose  of  the  same  in  any  way 
she  may  deem  necessary  for  the  con- 
venience and  support  of  herself  and 
our  two  daughters,  and  if  at  the  dedth 
of  my  said  wife  any  part  or  portion  of 
my  property  or  effects  shall  remain,  the 
same  to  be  equally  divided  between  our 
two  daughters  or  their  representatives. " 
Held,  that  the  limitation  over  was 
good,  and  that  the  devisees  in  remain- 
der were  entitled  to  any  property  of  the 


estate  remaining  in  kind,  and  such  part 
of  the  proceeds  of  sale  of  any  of  said 
property  as  they  may  be  able  to  trace 
and  show  was  not  used  for  the  "con- 
venience and  support"  of  the  tenant 
for  life  and  the  daughters  :  McGatock 
V.  PugsUy.  1  Tenn.  Gh.,  410,  416,  419  ; 
Scott  V.  Scott,  2  Busli  (Ky.),  147;  Ack- 
erman  v.  Vreeland,  14  N.  J.  Eq.,  23 ; 
Iloey  V.  Kenny,  25  Barb.,  396  ;  Dole  v. 
Johnson,  3  Allen,  364 ;  Andrews  v. 
Bank,  3  Allen,  313 ;  French  v.  Hatch, 
28  N.  H.  Rep..  352  ;  Beckys  Appeal,  78 
Penn.  St.  R.,  432  ;  Patterwn  v.  DctUn, 
lMcMullen's(S.C.)Eq.,  459;  McLaren 
V.  Combs,  16  Grant's  (U.  C.)  Chy.  <>03  ; 
McKenna  v.  Eager,  Irish  Law  Rep.,  9 
Com.  Law,  79. 

But  see  MiU  v.  MiU,  Irish  L.  R.,  9 
Eq.,  104. 

A  testator  gave  his  widow  certain 
personal  estate,  and  provided  that  if 
any  remained  at  her  decease  it  should 
be  equally  divided  among  his  children. 
Held,  that  an  absolute  power  of  dis- 
posal was  given  to  the  widow,  and 
that  the  gift  over  was  inconsistent  with 
this  power,  and  therefore  void  :  Mc- 
Kenzie*8  Appeal,  41  Conn.,  607,  608- 
610  and  cases  cited  ;  Davia  v.  Cortriiu, 
25  Ohio  St.  R.,  668  ;  Doe  v.  JIam%Uon, 
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8  Upper  Can.  Q.  B.,  302;  Ecaru  v. 
IgleharU  6  Gill  &  J.,  171 ;  Brawnfield 
%     v.WiUan,  78  Ills.,  468. 

^eiQ Patterson  v.  Devlin^  1  McMullen's 
(S.C.)  Eq.,  459;  MiU  v.  MiU,  Irish 
L.  R.,9Eq.,  104. 

In  case  of  two  inconsistent  claoses  : 
Brownfield  v.  Wilson,  78  Ills.,  468. 

Where  the  will  provided  that  the 
testator's  widow  should  receive  the  in- 
terest upon  a  certain  sum,  *•  and,  should 
the  interest  of  the  same  be  insufficient 
to  provide  for  her,  then  as  much  of  the 
principal  as  may  be  required.  *  * 
After  the  death  of  my  wife,  |he  bal- 
ance of  said  sum  to  be  disposed  of  as 
the  balance  of  my  other  property." 
The  interest  was.  insufficient  for  her 
support :  she  made  a  contract  with 
*  Reck  for  her  maintenance  during  life, 
but  she  made  no  demand  for  any  of 
the  principal ;  Held,  tkat  Keck  could 
recover,  from  the  husband's  executors 
out  of  the  principal  sum,  after  her 
death,  the  amount  due  him  for  her 
support.  The  remainderman  took  a 
vested  interest  at  the  testator's  death, 
only  in  the  balance  of  the  principal 
sum  remaining  after  providing  for  her 
maintenance.  After  her  death  Reck 
recovered  judgment  against  her  ad- 
ministrator for  her  maintenance.  Held, 
that  in  a  proceeding  against  the  hus- 
band's executors  this,  in  the  absence  of 
collusion,  was  evidence  of  the  correct- 
ness of  his  claim  :  Rechfs  Appeal,  78 
Penn.  St.  Rep.,  432. 

When  the  life  tenant  has  power  to 
dispose  of  and  use  the  personal  estate 
at  Iter  ditteretian,  her  representatives 
will  not  be  liable  for  what  she  ac- 
tually disposed  of.  She  is  the  sole 
judge  of  what  she  will  dispose  of  : 
Sct)tt  V.  Sc4)tt,  2  Bush  (Ky.),  147 ;  Mc- 
Laren V.  Combs,  16  Grant's (U.C.) Chy., 
602 ;  Doe  v.  Hamilton,  8  Upper  Can. 
Q.  B.,  302  ;  Oreen*s  Appeal,  42  Penn. 
St.  R.,  25;  German  v.  German,  27 
Penn.  St.  R.,  116 ;  Nichols  v.  Eaton, 
91  U.  S.  Rep.,  716. 

But  see  Freufh  v.  Hatch,  28  N.  H.  R., 
331  ;  MiU  v.  MiU,  Irish  L.  R.,  9  Eq., 
104. 

A  tenant  for  life  who  has  possession 
of  personal  property  to  which  a  re- 
mainderman has  title  will  be  required 
to  give  an  inventory  thereof. 

In  some  of  the  states  he  will  be  re- 
quired to  give  such  security  for  the 
prt«ervntion    of    the    estate    and    the 

13  Kng.  Hkp.  100 


security  thereof  to  the  remainderman 
as  the  court  may  direct  and  approve. 
See  2  Redfield  on  Wills,  2d  ed., 
153-4,  id.,  272-4;  1  Story's  Eq.  Jur., 
§604;  2  id.,  §§  845,  845  a. 

Such  security  is  required  in  : 

North  Carolina :  See  Sutton  v.  Crad- 
dock,  1  Iredell's  Eq.,  134. 

Pennaylvania :  By  statute  :  Green* a 
Appeal,  ^  Venn.  St.  R.,  25;  Duval's 
App.,  28  Penn.  St.  R.,  112  ;  Parker's 
Appeal,  61  Penn.  St.  R.,  478  ;  Bedf(/rd's 
Appeal,  40  Penn.  St.  R.,  18,  23; 
ErcheJherger  v.  Barnetz,  17  Serg.  & 
R.,  293. 

See  German  v.  German,  27  Penn. 
St.  R.,  116  ;  MUler  v.  Beates,  8  Serg. 
&  R.,  490  ;  Hambright's  App.,  2  Grant, 
320. 

Though  such  a  legatee  is  required  to 
give  security  before  money. is  delivered 
to  him,  the  rule  is  otherwise  as  to  per- 
sonal property  which  can  be  properly 
used  :  Kinnard  v.  Kinnanrd,  5  Watts, 
108. 

The  life  tenant  is  not,  unless  it  was 
intended  he  should  have  it,  entitled  to 
the  possession  :  2  Sto.  Eq.  Jur. ,  g§  845, 
845  a;  Gdder  v.  Littlfjohn,  30  Wise., 
351-2. 

But  where  he  is  entitled  to  such  pos- 
session security  Is  not  required  unless 
there  be  allegations  ,  and  proof  of 
waste  or  of  danger  of  waste  of  the 
property,  in  : 

Mason  v.  Pate,  84  Ala., 


Ross  V.  Davis,  17  Ark., 
Sparks  v.  De  La  Chierra, 


Alabama : 
379,  392-3. 

Arkansas : 
113. 

California : 
14Cal.,  109. 

Conneoticut :  Hudson  v.  Wadsioorth, 
8  Conn.,  347,  362-3;  LangwoHhy  v. 
Chadttick,  13  Conn.,  46;  Clark  v. 
JVrry,  34  Conn.,  176,  178. 

See  Smith  v.  Gates,  2  Root,  535  ;  To- 
her  V.  Packwood,  2  Day,  52  ;  Griggs  v. 
Dodge,  2  Day,  51i 

Oeorgia:  Broach  v.  Kitehene,  23 
Geo.,  515  ;  Burch  v.  Burch,  23  Geor- 
gia, 536 ;  Sallerstedt  v.  Jennings,  23 
Georgia,  571. 

Illinois  :  Burnett  v.  Lester,  53  Ills., 
325,  344-5. 

Kentucky:  As  to  money  :  Mountjoy 
V.  LoAhiyrook,  8  Dana,  33. 

As  to  property :  Young  v.  Mile4i* 
Ex'r,  10  B.  Monr..  287,  289. 

Louisiana:  Matter  of  Cardona,  14 
La.  Ann.,  356. 
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Maryland:  Beans  v.  Iglehardt,  6 
Gill  &  J.,  171  ;  Mill^  v.  WiUiamsan,  5 
Md.,  220,  233-4. 

MaBsachiuetts :  Homer  v.  Shelton, 
2  Mete.,  194,  205-6 ;  Fislier  v.  CM,  6 
Gray,  144 ;  Hofdand  r.  H<ndand,  100 
Mass.,  222. 

But  see  Russell  y.  OrinneU,  105 
Mass.,  425. 

BAlsaouri:  Leuoey  v.  Lewey,  34  Mis- 
souri, 367. 


New  Hampshire:  Healey  v.  J*op- 
pan,  45  N.  H.,  243,  260-5 ;  Weeks  v. 
Weeks,  5  N.  H.,  326,  12  id.,  163 ;  Ladd 


V.  Hartey,  27  N.  H.,  372,  381 ;  Freneh 
V.  Hatch,  28  N.H.  331. 

New  Jersey :  The  interest  is  to  be 
enjoyed  by  tenant  for  life  and  princi- 
pal reserved  for  the  remainderman : 
Ackerman  v.  Vreeland,  14  N.  J.  Eq., 
23.  27-8 ;  Hotca/rd  v.  Howard,  16  N.  J. 
E(^,  486. 

But  if  life  tenant  has  the  property 
security  will  not  be  required  except  in 
case  of  danger,  etc, :  Eawe  v.  W?iite,  16 
N.J.  Eq.,  411 ;  Howard  r.  Howard,  16 
N.  J.  Eq..  486;  GondiU  v.  King,  13 
N.  J.  Eq.,  382. 

New  York:  Covenhoven  ▼.  SJiuler, 
2  Paige,  132 ;  Clark  v.  Clark,  8  Paige, 
160 ;  Spem-  v.  Tinkham,  2  Barb.  Chv., 
214  ;  Calkins  ▼.  Calkins,  1  Redf.  (Surr.) 
Rep..  337  ;  Ty^n  v.  Blake,  22  N.  Y.. 
558 ;  Cairns  v.  Chaubut,  9  Paige,  160 ; 
Westcott  V.  Cady,  5  Johns.  Chy.,  334  ; 
He  Peyeter  y.,Clmdemna,  8  Paige,  295. 

Though  the  property  snould  be  safely 
invested,  and  the  court  will  control  the 
investment. 

The  life  tenant  will  not  be  allowed 
possession  unless  clearly  intended : 
Clark  V.  Clark,  8  Paige,  152. 

See  TruMtees  v.  Hyde,  60  Barb.,  321, 
reversed  on  another  point  16  N.  Y. ,  83. 

Though  when  clearly  intended  he  is 
entitled  to  possession :  HiU  v.  HiU,  2 
Lansing,  44,  48. 

Nor&  Carolina:  Pelhamv.  Taylor, 
1  Jones*  Eq.,  121 ;  Williams  v.  Colton, 


8  Jones'  Eq.,  895;  Horah  v.  Horah, 
Winst.,  107  ;  Smith  v.  Barham,  2  I>ev. 
Eq.,  420,  426-9;  Freem/tn  v.  C-ook,  6  • 
Ired.  Eq.,  376-380 ;  Jones  r.  Simmons, 
7  Iredell's  Eq.,  178;  Ora/iam  v.  Bob- 
erts,  8  Ired.  Eq.,  99,  101. 

See  Roper  v.  Roper,  5  Jones*  Eq.,  16. 

South  Carolina :  Oardtutr  v.  Harden, 
2  McCord's  Eq.,  32  ;  Smith  v.  Daniel, 
2  McCord's  Eq.,  143  ;  Brown y.  CatUll, 

1  Desau.,  112. 

Tennessee:  Merrill  v.  Johnson,  1 
Yerger,  71  ;  Henderson  v.  Vatdx,  10 
Yerger,  30,  38-40. 

Virginia :  Mortimer  v.  Mo  fat,  4  Hen. 
&  Mumf.,  603  ;  Shepard  v.  Starke,  3 
Munf.,  29  ;  Mason  v.  Jones,  26  Gratt., 
271. 

Wisconsin:  Oolder  v.  Littlejohn,  30 
Wise,  344,  351-2. 

Should  the  life  tenant,  even  with 
power  to  use  the  whole  estate  for  her 
benefit,  give  it  to  a  third  person  or 
otherwise  improperly  invest  or  dispose 
of  it,  the  court  will  set  aside  the  invest- 
ment or  disposition  and  compel  a  proper 
investment  and  security  :  Seott  v.  &-4At, 

2  Bush  (Ky.),  147 ;  Andretcs  v.  Bank, 

3  Allen,  313  ;  Mason  v.  Jones,  26  Gratt. 
(Va.),  278;  SmUh  v.  Daniel,  2  Mc- 
Cord's Eq.,  143. 

An  executor  who  pays  over  the  pro- 
ceeds of  personal  estate  which  the  will 
Erovides  shall  be  lent  to  the  vendor  for 
er  support  is  not  liable  to  the  remain- 
derman for  not  taking  security  from 
the  widow  for  the  fortlicoming  of  lh« 
principal.  The  remedy  of  the  remain- 
derman is  against  the  widow,  as  trustee: 
Mason  v.  Jones,  2Q  Gratt.,  271  ;  Oolder 
V.  LUUejohn,  30  Wis.,  351-2. 

See  {ylark  v.  Clark,  8  Paige,  152 ; 
Freeman  v.  Cook,  6  Ired.  Eq.,  376-380  ; 
Jones  V.  Simmons,  7  Ired.  Lq.,  178. 

Though  whore  the  life  tenant  applies 
to  the  court  to  compel  the  executor  to 
pay  over  the  fund,  the  court  will  not 
compel  him  to  do  so  without  security  : 
But  see  Clarke  v.  Terry,  34  Conn.,  176. 
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Secured  Creditor — Votittff — 'Proof — Dividend — VcUuaiion  of  Security — Jiiffhi  of 
Trustee  to  Surplu^^ Bankruptcy  Act,  1869  (82  db  88  Vict.  c.  71),  m.  16,  40 
^Bankruptcy  Rules,  1870,  rr.  99,  100,  101,  186,  272. 

A  secnrcd  creditor  who,  after  the  first  mectlne  under  a  liquidation,  proves  for  the 
balance  of  his  debt  less  the  assessed*  value  of  his  security,  is  bound  to  pay  over  to 
the  trustee  any  excess  realized  from  the  security  beyond  the  assessed  value ;  and 
this  although  the  trustee  does  not  object  to  the  assessment  or  offer  to  redeem. 

This  was  an  appeal  from  a  decision  of  one  of  the  judges  of 
the  Livei-pool  County  Court. 

On  the  2l8t  of  October,  1868,  J.  L.  Palethorpe  assigned  to 
H.  W.  Meade  King  a  policy  of  assurance  which  he  had,  on 
the  19th  of  June,  1868,  effected  on  his  own  life  with  the 
Economic  Life  Assurance  Society  for  £1,200.  The  assign- 
ment was  in  the  form  prescribed  by  the  Policies  of  Assur- 
ance Act,  1867,  and  it  was  made  to  secure  the  repayment  of 
a  debt  of  £631  15^.  4d.  which  Palethorpe  owed,  to  Meade 
King,  together  with  interest  thereon,  and  the  amount  which 
the  assignee  might  pay  for  premiums  to  keep  the  policy  on 
foot.  All  the  premiums,  up  to  that  which  became  due  in 
June,  1874,  were  paid  by  Meade  King,  with  the  exception  of 
one  which  was  paid  by  ralethorpe.  On  the  21st  of  Septem- 
ber, 1874,  Palethorpe  filed  a  liquidation  petition,  under 
which,  on  the  15th  of  October,  a  trustee  of  his  property  was 
appointed.  At  the  same  time  the  creditors  grantea  the 
debtor  an  immediate  discharge,  but  they  fixed  no  time  for 
the  close  of  the  liquidation.  On  the  17th  of  October,  1874, 
Meade  King  tendered  a  proof  against  the  estate  for  £1,209 
Is,  4<i.,  for  which  he  stated  that  he  held  the  above  policy  as 
security,  and  he  valued  the  security  at  £200,  this  being  the 
then  surrender  value  of  the  policy. 

The  trustee  admitted  the  proof  for  the  balance  of  the  debt, 
being  satisfied  with  the  value  put  upon  the  security.  He 
made  no  offer  to  redeem  the  security,  and  had  no  intention 
of  so  doing.  Meade  King  intended  to  retain  tlie  policy,  and 
to  continue  paying  the  premiums.  On  the  5th  of  Novem- 
ber, 1874,  Palethorpe  died.  On  the  23d  of  February,  1875, 
Meade  King  received  £1,195  4s,  Bd,  *frora  the  Eco-  [274 
nomic  Society  in  respect  of  the  policy,  a  small  discount  hav- 
ing been  allowed  for  immediate  payment,  and  tlie  policy  was 
given  up  to  the  society.    The  amount  thus  received  by  Meade 
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King  was  insufficient  to  pay  what  was  due  to  him  for  prin- 
cipal, interest,  and  premiums. 

The  trustee  claimed  to  be  entitled  to  the  whole  of  the  sum 
received  on  the  policy  uUra  the  £200  estimated  by  Meade 
King  to  be  its  value.  He,  on  the  other  hand,  claimed  to  re- 
tain the  whole  sum  which  he  had  received.  The  question 
was  submitted  for  the  deteripination  of  the  Countv  Court,  a 
statement  of  facts  to  the  above  effect  being  agreed  upon  by 
the  parties.  At  the  time  when  the  statement  was  settled  the 
liquidation  had  not  been  closed,  and  no  dividend  had  been 
declared. 

The  judge  ordered  Meade  King  to  pay  £995  4^.  5rf.,  the 
excess  of  the  sum  received  by  him  over  the  £200,  to  the 
trustee.     Meade  King  appealed. 

Mr.  De  Oex^  Q.C.,  and  Mr.  W.  Potter,  for  the  appellant : 
This  decision  produces  a  grievous  hardship  on  the  creditor, 
who  has,  by  paying  the  premiums  with  his  own  mone}', 
created  the  policy  which  it  is  said  is  to  go  to  pay  the  other 
creditors.  We  submit  that  the  true  construction  of  those 
sections  of  the  Act  of  1869,  and  those  clauses  of  the  rules 
of  1870  which  relate  to  the  subject,  does  not  involve  any 
275]  such  injustice.  Sect.  16,  subs.  4  (')  *of  the  act,  and 
rules  99,  100,  101  (•),  refer  to  a  temporary  valuation  of  a 
security  for  the  purpose  of  voting  at  the  first  meeting  of  the 
creditors. 


(*)  Sect.  16 :  "  The  general  meeting 
of  creditors  to  be  summoned  as  afore- 
said by  the  coart,  and  in  this  act  re- 
ferred to  as  the  first  meeting  of  cred- 
itors, shall  be  held  in  the  prescribed 
manner,  and  subject  to  the  prescribed 
regulations  as  to  the  quorum,  adjourn- 
ment of  meeting,  and  all  other  matters 
relating  to  the  conduct  of  the  meeting 
or  the  proceedings  thereat. 

*'  Provided  that : 

*•  1.  [Provides  who  is  to  be  the  chair- 
man.] 

*•  2.  A* person  shall  not  be  entitled  to 
vote  as  a  creditor  unless  at  or  pre- 
viously to  the  meeting  he  has  in  the 
prescribed  manner  proved  a  debt  prova- 
ble under  the  bankruptcy  to  be  due  to 
him. 

"  8.  A  creditor  shall  not  vote  at  the 
said  meeting  in  respect  of  any  un- 
liquidated or  contingent  debt,  or  any 
debt  the  value  of  which  is  not  ascer- 
tained. 

"  4.  A  secured  creditor  shall,  for  the 
purpose  of  voting,  be  deemed  to  be  a 
creditor  only  in  n^spoct  of  tliu  balance 


(if  any)  due  to  him  after  deducting  the 
value  of  his  security  ;  and  the  amount 
of  such  balance  shall,  until  the  security 
be  realized,  be  determined  in  the  pre- 
scribed manner.  He  may,  however,  at 
or  previously  to  the  meeting  of  cred- 
itors, give  up  the  security  to  the  trus- 
tee, and  thereupon  he  shall  rank  as  a 
creditor  in  respect  of  the  whole  suiu 
due  to  him." 

(•)  Rule  99  :  **  A  secured  creditor, 
unless  he  shall  have  realized  his  seen- 
rity,  shall,  previously  to  being  allowed 
to  prove  or  vote,  state  in  his  proof  the 
particulars  of  his  security  and  the  val  ue 
at  which  he  assesses  the  same,  and  Im 
shall  be  deemed  to  be  a  creditor  only  iu 
respect  of  the  balance  due  to  him  afUT 
deducting  such  assessed  value  of  tho 
security." 

Rule  100  :  "Any  secured  creditor  so 
proving  shall  be  bound  to  pay  over  to" 
the  trustee  the  amount  which  his  se- 
curity shall  produce  beyond  the  amount 
of  such  assessed  value,  and  the  trust*H5 
shall  be  eutitle<l.  at  any  lime  before  re- 
alizLition  of  such  stvurity  by  the  creJ- 
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With  respect  to  permanent  valuation  for  the  purpose  of 
receipt  of  dividend,  the  provisions  made  are  contained  in 
sect.  40  and  rule  136  (*). 

In  the  case  of  the  temporary  valuation,  the  check  on  the 
creditor  is  that  he  must  pay  the  amount  which  his  security 
produces  beyond  the  assessed  value  to  the  trustee.  In  the 
case  of  the  permanent  valuation,  the  check  consists  in  the 
power  which  is  given  *to  the  trustee,  or  to  any  other  [276 
creditor,  if  dissatisfied  with  the  assessed  value,  to  require  the 
security  to  be  sold.  But  if  the  trustee  does  not  require  this 
to  be  done,  the  creditor  takes  the  security  as  his  own  prop- 
erty at  the  assessed  value,  and  is  under  no  further  obligation* 
to  the  trustee  with  respect  to  it.  He  is  in  the  same  position 
as  if  he  had  become  purchaser  of  the  security,  at  a  sale  by 
auction,  leave  having  been  given  him  to  bid,  or  as  if  he  had 
foreclosed  a  mortgage.  In  the  present  case  the  proof  was 
not  for  the  purpose  of  voting ;  it  was  not  made  till  after  the 
first  meeting  of  the  creditors.  It  was  a  proof  solely  for  the 
purpose  of  receiving  dividend.  What  took  place  between 
the  appellant  and  the  trustee  .amounted  in  substance  to  a 
sale  of  the  policjr  by  private  contract  to  avoid  the  necessity 
of  a  sale  by  auction.  If  the  decision  is  right,  the  mortgagee 
might  have  gone  on  paying  the  premiums  on  the  policy  for 
twenty  years,  and  yet  have  been  compelled  to  give  up  the 
security,  which  he  had  himself  created,  to  the  other  cre(^itors. 

itor,  to  redeem  the  same  apon  payment    his  debt  after  deducting  the  assessed 
of  such  assessed  value." 

Rule  101  :  "  The  proof  of  any  such 
creditor  shall  not  be  increased  in  the 
event  of  the  security  realizing  a  less 
sum  than  the  value  at  which  he  has  so 
assessed  the  same." 

These  three  rules  come  under  a  sub- 
division, rules  87-102,  which  is  headed 
**  Meetings  of  Creditors." 

(^)  Sect.  40:  "A  creditor  holding  a 
specific  security  on  the  property  of  the 
bankrupt,  or  on  any  part  thereof,  may, 
on  giving  up  his  security,  prove  for  his 
whole  debt.  He  shall  also  be  entitled 
to  a  dividend  in  respect  of  the  balance 
due  to  him  after  realizing  or  giving 
credit  for  the  value  of  his  security,  in 
manner  and  at  the  time  prescribed.  A 
creditor  holding  such  security  as  afore- 
said, and  not  complying  with  the  fore- 
going conditions,  shall  be  excluded 
from  all  share  in  any  dividend." 

Rule  136  :  "  A  creditor  who  is  desir- 
ous of  giving  credit  for  the  value  of 
his  security  in  order  to  entitle  him  to  a 
dividend  in  respect  of  the  balance  of 


value,  shall  give  notice  thereof  to  the 
trustee,  and  the  value  of  his  security 
shall  be  determined  in  the  same  man- 
ner as  the  value  of  the  security  is  to  be 
determined,  as  prescribed  with  refer- 
ence to  the  balance  upon  which  a  se- 
cured creditor  may  vote,  and  such  cred- 
itor shall  give  credit  for  the  value  with- 
in fourteen  days  after  he  shall  be  called 
upon  by  the  trustee  so  to  do,  unless  he 
shall  be  out  of  England,  and  then  with- 
in such  reasonable  time  as  the  trustee 
may  fix,  having  regard  to  the  means  of 
communication  between  England  and 
the  place  where  the  creditor  may  be, 
and  in  default  thereof  shall  be  deemed 
to  be  fully  secured.  If  the  trustee  or  any 
other  creditor  shall  be  dissatisfied  with 
the  value  put  on  the  security,  the  trus- 
tee may  require  the  security  to  be  re- 
alized." 

This  rule  has  a  reference  in  the  mar- 
gin to  sect.  40,  and  it  occurs  in  a  sub- 
division, rules  181-137,  which  is  headed 
**  Dividends." 
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Giving  credit  for  the  value  of  a  security  under  rule  136  is 
equivalent  to  realizing  it.  Sect.  40  contains  an  entirely  new 
provision;  formerly  a  secured  creditor  could  not  receive 
dividends  until  his  security  had  been  realized.  Sect.  40  ap- 
plies to  liquidation  as  well  as  to  bankruptcy  proper  by  virtue 
of  sect.  125  (sub-sect.  7).  Rule  272  (*)  contains,  with  reference 
to  liquidation,  the  provisions  of  rules  99-101  totidem  verbis. 
Rule  136  does  not,  it  is  true,  occur  again  among  the  rules 
which  relate  to  liquidation,  but  it  must  be  taken  to  apply, 
as  sect.  40  clearly  does. 

Mr.  Jackson^  Q.C.,  and  Mr.  W.  H.  Kennedy^  for  the 
•trustee :  We  might  contend  that,  as  the  provisions  of  rules 
277]  99-101  are  *expressly  re-enacted  with  reference  to 
liquidation,  and  those  of  rule  136  are  not,  rule  136  does  not 
apply  to  liquidation  at  all.  But  we  need  not  rely  on  that 
merely  technical  ground.  If  rule  136  applies,  it  does  not 
help  the  appellant.  Rule  272  is  express ;  the  words  are 
"prove  or  vote;"  they  cannot  be  explained  away.  Rule 
136  merely  provides  an  additional  test  of  the  value  of  the 
security  for  the  benefit,  and  9.t  the  instance,  of  the  trustee. 
If  the  policy  had  been  sold  for  £250  the  creditor  must  have 
paid  £60  to  the  trustee.  The  policy  of  the  bankrupt  law  is 
equal  distribution  among  the  creditors.  A  secured  creditor 
can  never  get  more  than  the  sum  at  which  he  assesses  his 
security,  except  by  way  of  proof  upon  the  debtor's  estate. 
A  se(?ured  creditor  is  now,  as  he  was  not  formerly,  allowed 
to  prove  without  first  giving  up  or  realizing  his  security. 
But  this  is  on  condition  of  his  assessing  the  value  of  the 
security,  and  he  is  bound  by  the  assessment. 

Mr.  De  Oex^  in  reply. 

Sir  James  Bacon,  C.J.:  It  cannot  be  said  that  this  case 
is  without  difficulty.  It  is  the  first  time,  so  far  as  I  know, 
that  this  particular  question  has  arisen,  at  least  since  the 
act  of  1869,  and  there  is  nothing  before  that  act  which  it  is 
useful  to  consider  for  our  present  purpose.  It  is  said  that 
the  case  is  a  very  hard  one,  if  it  is  decided  as  the  learned 

(')  Rule  272 :  *'  A  secured  creditor,  to  the  trustee  the  amount  which  his 

unless  he  shall  have  realized  his  secu-  security    shall    produce    beyond    the 

rity,  shall,  pre viousl J  to  being  allowed  amount  of  such,  assessed  value,  and 

to  prove  or  vote,  state  in  his  proof  the  the  trustee  shall  be  entitled  at  any  time 

particulars    of  his   security,   and  the  before  realization  of  such  security  by 

value  at  which  he  assesses  the  same,  the  creditor  to  redeem  the  same  upon 

and  he  shall  be  deemed  to  be  a  creditor  payment  of  such  assessed  value.     The 

only  in  respect  of  the  balance  due  to  proof  of  any  such  creditor  shall  not  be 

him  after  deducting  such  assessed  value  increased  in  the  event  of  the  security 

of  the  security.     In  cases  of  liquidation  realizing  a  less  sum  than  the  value  at 

by  arrangement,  any  secured  creditor  which  he  has  so  assessed  the  same." 
so  prQyin|f  shajl  be  boimd  to  pay  over 
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I'udge  of  the  County  Court  has  decided  it.  But  however 
lard  it  may  be,  even  if  I  were  satisfied  that  it  is  hard,  that 
cannot  alter  the  law.  The  creditors  might  say  that  it  was 
very  hard  on  them  that  they  should  lose  the  advantage  of 
the  increased  value  of  the  policy  which  it  acquired  by  the 
unexpected  death  of  the  person  whose  life  was  insured. 
The  matter  must  be  decided  according  to  the  strict  law,  as 
it  stands  enunciated  and  provided  by  the  statute  and  the 
rules,  and,  so  far  as  may  be,  according  to  the  principle  of 
administration  in  bankruptcy.  The  principle  of  adminis- 
tration in  bankruptcy  has  never  undergone  any  change ;  it  is 
that  which  prevails  in  all  cases  of  mortgages,  pledges,  and 
BO  on,  that  the  creditor  cannot  take  the  whole  oi  a  part,  and 
also  a  part  of  the  whole. 

*[His  honor  then  referred  to  the  facts  of  the  case,  [278 
and  continued:] 

Then  what  is  the  law  upon  the  subject  ?  The  16th  section 
of  the  act  was  first  referred  to,  and  it  seems  to  jjrovide  only 
for  the  case  of  the  voting  of  creditors.  It  provides  that  "a 
secured  creditor  shall,  for  the  purpose  of  voting,  be  deemed 
to  be  a  creditor  only  in  respect  of  the  balance  (if  any)  due 
to  him  after  deducting  the  value  of  his  security ;  ana  the 
amount  of  such  balance  shall,  until  the  security  be  realized, 
be  determined  in  the  prescribed  manner ;"  which  throws 
the  case  open  to  all  the  subsequent  provisions  of  the  rules. 
Then  the  40th  section,  on  which  Mr.  De  Gex  mainly  relies, 
as  I  understand  his  argument,  provides  that  "a  creditor 
holding  a  specific  security  on  the  pi'operty  of  the  bankrupt, 
or  on  any  part  thereof,  may,  on  giving  up  his  .security, 

Srove  for  his  whole  debt.  He  shall  also  be  entitled  to  a 
ividend  in  respect  of  the  balance  due  to  him  after  realizing 
or  giving  credit  for  the  value  of  his  security,  in  manner  and 
at  the  time  prescribed."  Those  words,  in  my  opinion,  in- 
troduce into  the  act  the  rules  which  have  been  referred  to. 
Then  the  rules  go  more  pointedly  to  the  subject,  and  the 
99th  provides,  that  ''a  secured  creditor,  unless  he  shall 
have  realized  his  security,  shall,  previously  to  being  allowed 
to  prove  or  vote,  state  in  his  proof  the  particulars  of  his 
security  and  the  value  at  which  he  assesses  the  same,  and 
he  shall  be  deemed  to  be  a  creditor  only  in  respect  of  the 
balance  due  to  him,  after  deducting  such  assessed  value  of 
the  security."  And  rule  100  says,  ''Any  secured  creditor 
so  proving" — not  voting — "shall  be  bound  to  pay  over 
to  the  trustee  the  amount  which  his  security  shall  produce 
beyond  the  amount  of  such  assessed  value,  and  the  trustee 
shall  be  entitled,  at  any  time  before  realization  of  such  se- 
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carity  by  the  creditor,  to  redeem  the  same  upon  payment 
of  such  assessed  value." 

These  provisions  seem  to  me  to  be  very  distinct  and  clear. 
They  are  very  general  in  their  operation,  as  they  must  needs 
be,  considering  the  multifarious  transactions  and  almost 
innumerable  objects  to  which  thev  may  be  applied  in  the 
administration  in  bankruptcy,  iout  the  principle  is  quite 
clear.  It  is  at  the  option  of  the  creditor  to  say  for  now 
279]  much  he  desires  to  come  in  and  *share  in  the  estate 
available  in  the  bankruptcy,  and  what  is  the  value  of  the 
unrealized  security  then  in  his  hands ;  but,  doing  so,  he  is 
"bound  to  pay  over  to  the  trustee  the  amount  which  his 
securitv  shall  produce  beyond  the  amount  of  such  assessed 
value." 

The  136th  rule,  on  which  great  stress  was  also  laid  in  the 
argument,  is  equally  clear :  "A  creditor  who  is  desirous  of 

giving  credit  for  the  value  of  his  security  in  order  to  entitle 
im  to  a  dividend" — that  is,  if  proving — "in  respect  of  the 
balance  of  his  debt  after  deducting  the  assessed  value,  shall 
give  notice  thereof  to  the  trustee."  Then  it  provides  for 
the  way  in  which  the  value  of  the  security  is  to  be  ascer- 
tained, if  the  parties  differ  about  it.  But  the  272d  rule, 
which  has  a  direct  application  to  a  case  of  liquidation,  and 
is  to  be  read  as  if  it  were  a  statutory  enactment,  provides 
that  "a  secured  creditor,  unless  he  shall  have  realized  his 
security,  shall,  previously  to  being  allowed  to  prove  or  vote, 
state  in  his  proof  the  particulars  of  his  security,  and  the 
value  at  whicli  he  assesses  the  same,  and  he  shall  be  deemed 
to  be  a  creditor  only  in  respect  of  the  balance  due  to  him, 
after  deducting  such  assessed  value  of  the  security;"  that 
is,  he  never  can  increase  the  amount  of  his  proof.  "In 
cases  of  liquidation  by  arrangement  any  secured  creditor  so 
proving  shall  be  bound  to  pay  over  to  the  trustee  the 
amount  which  his  security  shall  produce  beyond  the  amount 
of  such  assessed  value,  and  the  trustee  shall  be  entitled,  at 
any  time  before  realization  of  such  security  by  the  creditor, 
to  redeem  the  same  upon  payment  of  such  assessed  value. 
The  proof  of  any  such  creditor  shall  not  be  increased  in  the 
event  of  the  security  realizing  a  less  sum  than  the  value  at 
which  he  has  so  assessed  the  same." 

The  law  seems  to  me  to  be  expressed  in  the  most  distinct 
terms.  The  creditor  may  put  whatever  value  he  likes  upon 
his  security  ;  if  the  trustee  is  not  satisfied  with  that  value  he 
may  take  means  of  having  the  value  ascertained  more 
accurately  according  to  his  own  notion ;  but,  whether  the 
one  thing  or  the  other  is  done,  this  is  plain,  if  the  creditor 
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chooses  to  retain  the  security  at  the  value  he  annexes  to  it 
and  he  afterwards  receives  more  from  it,  that  surplus  be- 
longs to  the  bankrupt's  estate,  and  is  to  be  administered  as  . 
a  part  of  his  estate.  I  cannot  conceive  that  there  is  any  diffi- 
culty when  one  considers  the  policy  of  the  law.  The  trustee 
*may  well  say,  I  will  not  redeem  you  since  you  are  a  [280 
creditor  for  £1,200,  and  the  outside  value  of  your  security 
is  not  more  than  £1,200  ;  redeeming  is  out  of  the  question. 
But  I  will  do  this,  I  w^ill  be  content  to  take  the  security  for 
the  purposes  of  proof  at  the  value  you  assess  it,  because  I 
know  tiiat  the  law  has  provided  that  if,  on  the  realization 
of  the  security,  you  receive  more  than  the  value  you  have 

¥ut  on  it,  the  surplus  will  belong  to  the  bankrupt's  estate, 
hat  is  the  clear  view  of  it,  and  is  quite  consistent  with  the 
principles  of  the  administration  in  bankruptcy.  Then  it  is 
suggested  in  argument  that  the  trustee  never  offered  to  re- 
deem, and  that  Mr.  King  intended  to  retain  the  policy  and 
continue  to  pay  the  premiums.  If  he  did,  he  did  so  subject 
to  the  provisions  of  the  law,  and,  as  I  conceive,  at  his  own 
risk.  To  attempt  to  treat  the  case  sls  if  it  were  one  of  a 
mortgagee  coming  in  and  asking  for  an  account  and  a  sale 
under  the  78th  rule,  or,  which  is  the  same  thing,  under  Lord 
Roslyn's  Order,  is  impossible.  It  is  not  like  that.  The 
creditor  does  not  come  in  and  say,  "Realize  my  security." 
The  creditor  might  at  a  sale  have  purchased  for  himself  if 
he  had  thought  ht,  and  if  he  had  done  so  he  would  in  effect 
•have  foreclosed  the  mortgage  and  have  become  the  owner  of 
the  property.  He  did  not  do  this,  he  chose  to  keep  it  in  his 
hands  and  to  pay  the  premiums ;  and  though  in  respect  of 
any  premiums  ne  had  paid,  he  might  be  entitled  to  be  reim- 
bursed on  the  security  being  realized,  he  cannot  in  the  face 
of  the  act  and  of  the  rules  say,  I  am  entitled  to  the  benefit 
of  any  sum  received  from  the  policy  larger  than  the  amount 
which  I  have  assessed  as  its  value.  Suppose  the  security, 
instead  of  a  policy  of  insurance,  had  been  a  bill  of  ex- 
change on  which  some  other  person  besides  the  debtor  was 
liable ;  that  that  other  person  was  bankrupt ;  and  that  there 
was  a  prospect  of  getting  five  shillings  or  ten  shillings  in  the 
pound  from  the  debtor's  estate  ;  that  the  creditor  was  con- 
tent to  run  the  risk  and  to  sav,  I  will  take  the  five  shillings 
or  ten  shillings,  and  I  will  take  the  chance  of  getting  from 
the  other  party  liable  in  'his  bankruptcy  whatever  dividend 
he  pays.  If  twenty  shillings  in  the  pound  were  paid  in- 
stead of  five  shillings  or  ten  shillings,  as  was  contemplated, 
it  might  be  said  the  security  assessed  at  a  certain  sum  turns 
out  to  be  worth  a  great  deal  more.  I  am  quite  aware  that 
13  Eng.  Kkp.  101 
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281]  in  this  case  it  was  an  *accideiit,  and  probably  quite 
an  unexpected  accident.  If  the  transaction  was  one  of  sale 
and  purchase  there  would  be  an  end  of  it;  the  creditor 
would  be  entitled  to  all  the  benefit  of  it.  But  the  creditor 
in  this  case  comes  within  the  very  words  of  the  act  and  the 
rules ;  he  has  said,  Let  me  prove  and  take  my  chance  of 
getting  the  £1,200  if  there  is  a  dividend  of  twenty  shillings 
m  the  pound,  subject  only  to  the  deduction  of  £200  at  which 
I  value  my  security.  He  has  acquired  that  right.  His 
proof  has  been  admitted  on  those  terms.  The  act  and  rules, 
m  my  opinion,  apply  in  all  their  provisions,  although  it  is 
by  a  mere  accident  that  the  value  of  the  security  has  been 
shown  by  realization  to  be  a  great  deal  more  than  was  con- 
templated by  any  one  at  the  time  when  the  proof  was  ad- 
mitted. I  think  that  since  the  creditor  has  asserted  and 
acquired  the  right  to  share  in  the  bankrupt's  estate  in  re- 
spect of  a  debt  of  £1,200,  reduced  only  by  the  £200,  he 
cannot  now  say,  I  am  entitled  to  retain  that  which  I  said 
was  worth  £200,  but  which  has  now  turned  out  to  be  worth 
£1,200,  while  I  rank  as  a  creditor  for  the  amount  for  which 
I  have  proved.  As  I  have  said,  the  case  is  not  without  diflS- 
culty  ;  m  some  respects  it  is  novel ;  but  it  is,  in  my  opinion, 
covered  by  the  clear  provisions  of  the  act  and  the  rules,  and 
by  the  principles  of  the  bankrupt  law.  The  decision  of 
the  learned  judge  of  the  County  Court  must  therefore  be 
affirmed. 

By  consent  the  costs  of  both  sides  of  the  appeal  were 
ordered  to  be  paid  out  of  the  debtoi-'s-estate. 

Solicitors  for  the  appellant:  Messrs.  Fields  Roscoe  &  Co,^ 
agents  for  Messrs.  T/iornley  &  Dismore^  Liverpool. 

Solicitors  for  the  trustee :    Messrs.  J,  Venn  &  Son^  agents 
for  Messrs.  Ariderson^  Collins  &  Robinson^  Liverpool. 


[Law  Reports,  20  Eqaity  Cases,  282.] 
C.J.B.,  April  26,  May  8,  1876. 

282]  *^^  parte  Cochrane.    In  re  Mead. 

Beceiver-7-DiMhtrhance    of  Powetntion — Contempt — Bankruptcy  Ad,  1869    (82    <fc    88 
Vict.  c.  71),  M.  12,  18,  20,  U^Bankruptcy  Rules,  1870,  rr.  260,  299. 

Where  a  receiver  of  a  bankrapt's  property  has  been  appointed  by  the  Court  of 
Bankruptcy,  it  is  a  contempt  of  court  for  the  holder  of  a  valid  bill  of  sale  of  goods  of 
the  bankrupt  to  oust  the  receiver  from  possession  wliich  he  has  taken  of  such  ^^oods. 

The  only  peraon  who  may  interfere  with  the  posscasiou  of  a  receiver  is  a  laiidlonl 
distraining  for  a  years  rent. 
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Any  other  person  who  claims  a  better  title  than  the  receiver  ought  to  apply  to 
the  Court  of  Bankruptcy  for  leave  to  enforce  his  rights. 
Ex  parte  THl(^)  explained. 

This  was  an  appeal  from  a  decision  of  the  Registrar  of 
the  Colchester  County  Court  actinfr  as  judge. 

On  the  15th  of  May,  1874,  Mr.  W.  Mead,  a  farmer  at  Wix, 
Essex,  executed  a  bill  of  sale  of  his  live  and  dead  farming 
stock  to  Alexander  Cochrane,  to  secure  the  repayment  or 
£200  with  interest.  The  bill  of  sale  was  duly  registered. 
On  the  17th  of  March,  1875,  Mead  filgd  a  liquidation  peti- 
tion. At  this  time  Cochrane  had  not  taken  possession 
under  his  bill  of  sale.  On  the  18th  of  March  E.  J.  Clarke 
was  appointed  by  the  court  receiver  of  the  debtor's  prop- 
erty and  manager  of  his  business,  and  the  same  day  he  took 
possession  of  the  debtor's  effects  on  his  farm,  and  left  a 
man  in  possession.  On  the  23d  of  March,  Cochrane,  who 
had  had  notice  of  the  petition  and  of  the  appointment  of 
the  receiver,  acting  under  the.  powers  ffiven  to  him  by  the 
bill  of  sale,  sent  a  nrfmber  of  men  to  take  possession  on  his 
behalf,  and  these  men  forcibly  seized  seven  horses,  which 
were  then  at  work  on  the  farm,  and  drove  them  away.  On 
the  24th  of  March,  on  the  application  of  the  receiver,  an 
ex  parte  injunction  was  granted  to  restrain  Cochrane  from 
taking  any  further  proceedings  by  sale  or  otherwise  under 
the  bill  of  sale  until  the  8th  of  April  (the  first  meeting  of 
the  creditors  under  the  petition  having  been  fixed  for  the 
7th  of  April),  the  receiver  giving  an  undertaking  to  be  an- 
swerable in  *damages  to  Cochrane.  At  the  meeting  [283 
on  the  7th  of  April  the  creditors  met  and  separated  without 
passing  any  resolution,  and  on  the  8th  of  April  Mead  was 
adjudicated  a  bankrupt  on  a  creditor's  petition.  The  same 
day  a  motion  on  behalf  of  Cochrane,  asking  that  the  in- 
junction might  be  dissolved,  and  that  the  receiver  might  be 
ordered  to  pay  him  damages,  and  another  motion  on  the 
part  of  the  receiver  that  the  interim  injunction  might  be 
continued,  were  heard  together,  and  the  Registrar  ordered 
that  the  injunction  should  be  extended  until  the  7th  of 
May,  "in  order  that  the  parties  who  wrongfully  took 
possession  of  the  goods  may  have  the  opportunity  to  purge 
the  contempt  of  court  which  has  been  committed." 

Cochrane  appealed. 

Mr.  De  Oex^  Q.C.,  and  Mr.  Rohson^  for  the  appellant: 
The  appellant  seized  chattels  which  were  his  own  property 
by  virtue  of  a  duly  registered  bill  of  sale.  This  he  had  a 
right  to  do.     There  is  no  reason  why  a  person  whose  prop- 

(')  Law  Rep.,  16  Eq.,  97. 
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erty  is  wrongfully  taken  possession  of  by  a  receiver  should 
apply  to  the  court  jpro  interesse  suo  in  order  to  get  rid  of 
the  receiver's  possession.  A  receiver  appointed  by  the 
Court  of  Bankruptcy  stands  in  a  wholly  different  position 
from  a  receiver  appointed  b^  the  Court  of  Chancery  in  a 
suit,  and  the  disturbance  of  his  possession  does  not  amount 
to  a  contempt  of  court :  Ex  parte  Till{').  The  holder  of  a 
registered  bill  of  sale  has  a  title  quite  as  ^ood  as  a  landlord 
distraining  for  rent,  which  was  the  case  in  Bx  parte  Till. 
A  receiver  in  bankruptcy  is  appointed  ex  parte  at  the  in- 
stance of  the  petitioning  creditor  or  the  liquidating  debtor, 
and  he  is  appointed  receiver  only  of  the  property  of  the 
debtor.  He  cannot  have  a  right  to  more  than  a  trustee  in 
bankruptcy.  When  a  receiver  is  appointed  by  the  Court  of 
Chancery  he  is  appointed  to  receive  specified  property,  and 
even  then  the  order  appointing  him  is  made  without  preju- 
dice to  the  rights  of  prior  mortgagees:  Davis  v.Duke  of 
Marlborough  i^\  He  is  appointed,  too,  on  behalf  of  all  the 
parties  to  the  suit,  and  he  has,  as  a  general  rule,  to  give  se- 
curity. In  bankruptcy  he  is  appointed  ex  parte,  behind 
28  4]  tlie  *back  of  a  mortgagee,  and  without  giving  ,secu- 
rity  :  Ex  parte  Betts  {*) ;  Ex  parte  Warren  {*). 

Mr.  Winslow,  Q.C.,  and  Mr.  C.  E.  Jones^  for ihe  receiver: 
The  ordinary  course  of  the  court  is  to  restrain  the  proceed- 
ings of  creditors  till  after  the  appointment  of  a  trustee. 
Rule  260  implies  that  a  receiver  when  he  has  taken  posses- 
sion has  a  right  to  retain  it,  and  rule  299  shows  what  are  the 
powers  of  the  court  with  regard  to  a  receiver  (*). . 

By  sec.  20  of  the  act  the  trustee  has  the  powers  of  a  re- 
ceiver appointed  by  the  Court  of  Chancery  ('). 

The  receiver  is  an  officer  of  the  court,  and  no  one  has  a 
right  to  disturb  his  possession.  Any  one  claiming  an  ad- 
verse title  ought  to  apply  to  the  court  for  leave  to  enforce 
his  rights.     lix  parte  Till  is  not  inconsistent  with  this  ar- 

Q)  Law  Rep.,  16  Eq.,  97.  tlemeut  of  his  accounts,  and  in  directing 

{•)  2  Sw.,  108.  the  appropriation  of  moneys  or  property 

(»)  22  L.  T.  (N.S.),  245.  in  his  hands,  as  is  exercised  by  the  Court 

(^)  Law  Rep.,  10  Ch.,  222.  of  Chancery,  or  as  near  Uiereto  as  may 

(')  Rule  260  provides:  "  The  court  may  be." 

also,  at  any  time  after  presentation  of  the  (*)  Sec.    20    provides  :    "  The    trustee 

petition,  appoint  a  receiver  or  manager  of  shall,  in  relation  to  and  for  the  purpctse 

the  property  or  business  of  the  debtor,  of  acquiring  or  retaining  possession   of 

or  of  ajiy  part  thereof,  and  may  direct  the  property  of  the  bankrupt,  be  in  the 

immediate  possession  to  be  talien  of  such  same  position  in  all  respects  as  if  he  were 

property  or  business,  or  an}'  part  thereof."  a  receiver  of  such  property  apj>oint«i  by 

Rule  299:  "The  court  shall  have  the  the   Court  of  Chancery,  and   the   court 

same  power  and  discretion  as  to  the  ap-  may,  on  liis  application,  enforce  such  ac- 

pointment,  remuneration,  and  removal  of  quisition  or  retention  of  property  accord- 

tlie  receiver  or  manager,  and  in  the  set-  iiigly." 
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gument  All  that  was  decided  there  was  that,  inasmuch  as 
the  act  which  gives  the  authority  to  appoint  a  receiver  itself 
reserves  to  the  landlord  of  the  debtor  a  priority  in  respect 
of  a  year's  rent,  the  receiver's  rights  must  be  taken  to  be 
subject  to  that  priority.  Ex  parte  Belts  and  Ex  parte 
Warren  are  not  in  point.  In  Ex  parte  Jay  (*)  Lord  Sel- 
bome  said:  "The  receiver  was  appointed,  and  came  under 
the  ordinary  obligations  of  a  receiver;"  that  must  mean  the 
obligations  of  a  receiver  appointed  by  the  Court  of  Chan- 
cery. The  way  in  which  tne  Court  of  Chancery  deals  with 
a  person  who  forcibly  takes  property  out  of  the  possession 
of  a  receiver  whom  *it  has  appointed  is  shown  by  [285 
Bussell  V.  East  Anglian  Railway  Company  (*) ;  Ames  v. 
Trustees  of  the  Birkenhead  Docks  {*).  In  Ex  parte  Ander- 
son (*),  Lord  Justice  Giffard  observes  upon  the  power  given 
by  sec.  13  of  the  act  to  appoint  a  receiver,  that  the  object  is 
to  preserve  the  property  ''until  there  is  an  adiudication, 
and  a  person  before  the  court  .who  can  stand  in  tne  position 
of  a  plaintiflE." 

Mr.  De  Gex  in  reply :  The  fact  that  sec.  20  expressly  gives 
to  the  trustee  the  powers  of  a  receiver  appointed  by  the 
Court  of  Chancery,  goes  to  show  that  a  receiver  in  bank- 
ruptcy has  not  these  powers.  A  receiver  in  bankruptcy 
must  (if  necessary)  defend  his  possession  by  obtaining  an 
injunction  from  the  court.  In  this  case  there  was  no  appli- 
cation to  commit  the  appellant  for  contempt,  and  even  if  he 
had  been  guilty  of  a  contempt,  the  court  had  no  power  to 
take  away  his  property  from  him.  As  to  Ex  parte  Till  Q, 
I  say  that  it  applies.  For  the  effect  of  sec.  34  of  the  act  is 
to  cut  down  the  common  law  right  of  a  landlord  to  dis- 
train to  one  year  s  rent,  while  sec.  12,  which  provides  that 
after  an  adjudication  of  bankruptcy  no  creditor  who  has  a 
debt  provable  in  the  bankruptcy  shall  have  any  reniedy  in 
respect  of  it  against  the  bankrupt's  property  except  in  man- 
ner dii-ected  by  the  act,  expressly  enacts  that  ''  this  section 
shall  not  affect  the  power  of  any  creditor  holding  a  security 
upon  the  property  of  the  bankrupt  to  realize  or  otherwise 
deal  with  such  security  in  the  same  manner  as  he  would 
have  been  entitled  to  realize  or  deal  with  the  same  if  this 
section  had  not  been  passed."  If  Ex  parte  Till  applies 
only  to  a  landlord,  then  the  result  might  be  that,  if  a  re- 
ceiver is  appointed,  the  landlord  could  distrain  a  mort- 
gagee's   property,   while  the    mortgagee    could    not    take 

Q)  Law  Rep.,  9  Ch.,  133,  136.  (*)  Law  Rep.,  5  Ch.,  473. 

(»)  8  Mac.  &  G.,  104.  (S)  ibid.,  16  Eq.,  97. 

(»)  20  Hwiv,,  332. 
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possession  of  his  own  property.  Thus  the  appointment  of 
a  receiver  would  alter  the  rights  of  the  parties,  which,  as 
was  said  in  Ex  parte  Rocke{^\  it  was  not  intended  to  do. 
I  say  that  the  appointment  of  a  receiver  is  intended,  like 
that  of  the  messenger  formerly,  only  to  protect  the  prop- 
erty against  executions.  Another  objection  to  the  order  is 
that  it  contains  no  undertaking  as  to  damages. 
286^  *SiR  James  Bacon,  C.J.:  This  case  is  in  one  point 
of  view  of  veiy  great  importance.  The  simple  question  is 
whether  a  man  having  become  insolvent  by  tne  presentation 
of  his  petition  on  the  17th  of  March,  a  receiver  having  been 
appointed  of  all  his  property  on  the  18th,  and  having  then 
taKen  possession  under  the  order — whether  the  property  was 
not  then  so  (as  the  order  of  the  learned  county  judge  states) 
in  the  custodj  of  the  law  as  that  nobody,  however  good  his 
title,  could  interfere  with  it  without  permission  iirst  ob- 
tained from  the  court.  That  is  the  important  question  ;  and 
bearing  in  mind  what  was  said  in  Ex  parte  Rocke{^\  that 
the  discretionary  power  of  the  court  to  grant  injunctions 
was  not  meant  to  interfere  with  the  rights  of  parties,  and 
keeping  in  mind  also  the  arguments  of  Mr.  De  Gex  and  Mr. 
Robson,  that  the  effect  or  the  bill  .of  sale  was  that  the 
property  seized  became  the  creditor's,  still  the  question  re- 
mains whether  the  law  having,  on  the  18th  March,  by  its 
officer,  taken  these  chattels  into  its  custody,  it  was  com- 
petent to  the  appellant  to  wrest  them  out  of  that  posses- 
sion. That  is  the  important  question.  If  that  is  the  law, 
if  a  man  (I  will  assume  with  a  good  title)  were  at  liberty  to 
turn  the  receiver  out  of  possession,  in  my  opinion  the  ap- 
pointment of  a  receiver  would,  in  a  great  many  cases,  be 


utterly  fruitless.  Where  is  the  hardship  upon  the  appel- 
lant ?  Assuming  that  his  title  is  good  (as  to  whicli  I 
have  nothing  now  to  decide),  where  is  the  hardship  in 


his  having  to  come  to  the  court,  saying,  ''A  receiver  ap- 
pointed by  you  has  taken  my  property ;  he  has  got  it, 
and  holds  it  in  his  hands,  and  therefore  I  ask  you  to  or- 
der him  to  relax  his  hold,  and  to  give  me  back  what  is 
mine?"  No  such  proceeding  has  been  taken  by  the  ap- 
pellant in  this  case,  but  with  a  strong  hand  he  wrests  from 
the  receiver  the  chattels  in  his  possession  (which  in 
this  instance  were  agricultural  horses  employed  in  the  la- 
bor of  the  farm),  and  drives  them  away.  If  it  is  competent 
for  any  man  in  this  country,  where  the  law  is  administered 
I  hope  justly,  so  to  take  the  law  into  his  own  hands,  and 
frustrate  the  proceedings  of  an  established  court,  I  think  it 

(')  Law  Rep.,  G  Ch.,  796. 
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would  be  a  matter  greatly  to  be  regretted.  Still  that  is  the 
case  before  me.  The  appellant  lias  never  come  to  the 
*court^o  interesse  stto,  or  asserted  any  right  except  [287 
by  means  of  the  affidavit  upon  which  he  moved  to  discharge 
the  injunction.  Upon  that  motion  the  court  found  the  case 
in  the  position  mentioned  in  £Jx  parte  Anderson  Q) ;  there 
was  no  person  who  could  stand  on  behalf  of  the  estate  in 
the  position  of  a  plaintiff ;  there,  was  a  receiver,  but  no 
trustee.  There  had  been  an  adjudication  made  that  day, 
and  the  judge  simply  postponed  the  consideration  of  the 
question  submitted  in  the  notice  of  motion  to  the  7th  of 
May,  bv  which  day  the  trustee  must  be  appointed.  That 
is  all  the  order  does,  and  of  that  no  complaint  is  made  by 
the  notice  of  appeal.  The  order,  it  is  true,  contains  these 
words:  "Until  the  7th  day  of  May,  that  the  parties  who 
wrongfully  took  possession  of  the  goods  may  have  the  op- 

f)ortunitv  to  purge  the  contempt  of  court;"  words  which 
lave  no  kind  of  operation  with  respect  to  the  adjournment, 
because  it  may  be  that  the  judge  will  reserve  that  question 
of  contempt,  and,  if  he  finds  that  the  contempt  was  unin- 
tentional, as  was  that  of  the  sheriff  in  Russell  v.  East 
Anglian  Railway  Oompanyi^)^  he  may  say,  "It  is  a  con- 
tempt, because  it  interfered  with  the  administration  of  the 
law,  but  it  is  not  a  contempt  which  ought  to  be  visited  bj 
any  penalty,  even  that  of  costs."  The  order,  it  is  said,  is 
defective  because  it  contains  those  words.  But  before  the 
7th  of  May  has  arrived,  before  the  time  has  come  at  which 
any  person  can  lay  claim  to  these  goods  (because  the  re- 
ceiver claims  nothing),  before  anybody  lays  claim  to  the 
goods  which  are  to  be  administered  hy  the  laW  in  the  Bank- 
ruptcy Court,  comes  this  appeal,  asking  me  to  reverse  that 
oraer.  I  cannot  do  so.  The  learned  judge  did  no  more  than 
what  was  perfectly  right  according  to  aU  the  circumstances 
in  evidence  before  him,  and  upon  plain  proof  of  the  fact 
that,  after  five  days,  during  which  the  court,  the  law,  had 
been  in  possession  of  this  property,  it  was  taken  out  of  the 
custody  of  the  law  by  the  act  of  the  appellant.  The  court 
might  very  reasonably  say,  "We  will  wait  until  some  per- 
son shall  be  competent  to  discuss  your  legal  right  in  respect 
.  to  these  chattels,  and  when  that  has  been  discussed  we  will 
settle  the  other  question  about  the  contempt,  and  what  you 
have  to  pajr."  It  is  true  that  the  undertaking  as  to  damages 
is  not  mentioned  in  *the  order,  but  it  still  remains  as  [288 
a  continuing  undertaking,  ihat  undertaking  which  the  re- 
ceiver gave  on  his  appointment  to  abide  by  any  order  the 

(')  Law  Hep.,  5  Ch.,  473.  (*)  3  Mac,  A  G.,  104. 
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court  might  think  fit  to  make  as  to  damages,  in  case  the 
court  should  be  of  opinion  that  the  appellant  had  sustained 
any  by  reason  of  the  order.  Then,  matters  so  standine,  I 
am  asked  to  discharge  this  order,  and  a  long  argument  has 
been  addressed  to  me  to  show  that  by  the  bill  of  sale  which 
was  executed  the  appellant  has  a  right  to  these  goods.  He 
may  have  a  perfectly  good  right,  but,  until  the  County 
Court  judge  hears  what  tne  trustee  has  to  saj^  on  the  subject, 
it  is  not  reasonable  that,  the  receiver  beiuff  in  possession  of 
those  rights  which  the  administration  of  tne  law  gives  him, 
it  should  be  competent  to  any  man  to  come  with  a  strong 
hand  and  take  possession  of  that  which  the  law  has  given 
to  the  officer  of  the  court.  The  appellant  may  have  a  right, 
but  he  is  bound  to  make  an  application  to  the  court  for 
leave  to  exercise  his  legal  rights.  After  the  court  had,  in 
accordance  with  the  statute,  appointed  an  officer,  who  was 
responsible  for  the  possession  and  accountable  to  the  court 
for  the  property  entrusted  to  him,  and  when  that  property 
was  simply  wrested  from  him  by  force,  is  it  to  be  contendea 
that  the  court  could  not  say,  This  is  a  thing  which  must  be 
inquired  into ;  for  that  is  all  that  the  court  really  did  say  ? 
I  am  told  that  in  Ex  parte  Till  (*)  I  decided  in  favor  of  the 
appellant's  contention,  and  that  there  can  be  no  question 
whatever  about  it.  Ex  parte  Till  decided  simply  this  :  A 
landlord  having  by  law  a  right  to  distrain  for  rent  due  to 
him,  the  bankruptcjr  law  has  curtailed  that  right  only  in 
one  respect,  by  limiting  the  amount  for  which  he  can  dis- 
train to  a  year's  rent.  But  for  that,  the  common  law  re- 
mains unchanged,  and  it  remains  as  a  law  paramount,  and 
the  law  relating  to  bankruptcy  has  plainly  recognized  that 
right,  so  that  the  landlord,  whenever  there  is  a  bankruptcy, 
shall  have  a  right  to  distrain,  but  shall  not  exercise  that 
right  for  more  than  one  year's  rent.  What  has  that  to  do 
with  the  appointment  of  a  receiver  ?  The  receiver  takes  the 
whole  of  the  bankrupt's  property,  but  he  takes  it  subject  to 
the  paramount  right  of  the  landlord  to  distrain  for  that 
amount.  Ex  parte  Till  carries  it  no  further  than  that.  It 
has  no  application  to  the  case  now  before  me.  The  receiver 
289]  *has  a  right  to  take  the  goods  into  his  possession  in 
order  that  they  may  be  applied  in  such  way  as  the  law. 
directs.  If  the  law  gives  them  to  the  apj)ellant,  he  will 
have  them.  But  that  is  no  teason  why  an  m junction  should 
not  be  granted,  and  it  is  necessary  to  restrain  him  from 
committing  a  contempt  of  cour.t,  because  his  legal  right  is 
not  established  until  he  has  removed  that  right  which  the 

(•)  Law  Rop.,  16  Eq.,  i»7. 
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receiver  acquired  by  the  order  appointing  him.  In  my 
opinion  this  appeal  must  be  dismissed. 

It  was  then,  after  some  discussion,  arranged  that,  on  the 
trustee  (who  had  been  appointed  during  the  pendency  of 
the  appeal)  payipg  to  the  appellant  the  balance  due  to  him 
under  his  bill  of  sale,  the  horses  should  be  given  up  to  the 
trustee.  All  other  questions  to  be  dealt  with  by  the  judge 
of  the  County  Court.  No  order  was  made  as  to  the  costs 
of  the  appeal. 

Solicitors  for  the  appellant :  Messrs.  Evans  &  Eagles^ 
agents  for  Mr.  E,  T.  Smith,  Colchester, 

Solicitors  for  the  trustee :  Messrs.  Beaumont  &  Warren, 
agents  for  Mr.  Neck,  Colchester, 

It  maj  be  stated  as  a  general  rule.  So  an  assignee  in  bankruptcy  though 

that  any  unauthorized  interference  with  defendant  was  in  possession  at  the  time 

the  possession  of  a  receiver  appointed  of  the  bankruptcy  :    Ma/tter  of  Dorr^ 

by  the  court,  suing  him  without  leave  viUe,  Irish  Law  Rep.,  9  Eq.,  456. 

of  the  court  is  a  contempt :    High  on  A  receiver  who  had  been  wrongfully 

Receivers,  g§  51, 139-162,  163-174, 254  ;  appointed  over  property  belonging  to  a 

Kerr  on  Receivers  (Ist  Am.  ed.),  165-7,  person   not  a  party  to  the  cause  dis- 

178-180;  Edwards  on  Receivers,  147;  charged,   notwithstanding    the   abate- 

Albany  City,  etc.,  v.  ScJurmerJiorriy  9  ment  of  the  suit  by  the  death  of  the 

Paige,  372  ;  Noe  v .  G^son,  7  Paige,  513;  sole  defendant :  Lavender  v.  Lavender, 

2  Southern  Law  Rev.,  N.  S.,  576.  Law  Rep.,  9  Eq.,  593. 
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Uquidaiion — Receiver  and  Manager — Investigation  of  Debtor*^  Affairs —  Valuation  of. 
I)ebtor*s  Assets — Costs — Eniploi/metU  of  Debtor  to  assist  in  Management  of  Business — 
Remuneration — Bankruptcy  Act,  1869* (32  <jfr  S3  Vict.  c.  71),  w.  26,  Z%— Bankruptcy 
Rules,  1870.  rr.  260,  261,  262. 

A  receiver  and  manager  of  the  property  and  business  of  tradera  who  had  filed  a 
liquidation  petition  was  appointed  by  the  court  under  rule  260.  Without  obtaining 
any  previous  sanction  from  the  court  or  the  creditors,  he  expended  a  considerable 
sura  in  obtaining  a  valuation  of  the  debtor's  assets,  and  he  also  employed  the  debtors 
to  assist  in  managing  the  business  at  a  weekly  salary  : 

Held,  that  the  court  had  a  discretion  as  to  allowing  the  sums  so  expended,  and  tliat 
under  the  circumstanc^js  they  had  been  properly  allowed : 

Held,  also,  that  the  sanction  of  Uie  court  to  the  expenditure  could  be  given  after  it 
had  been  made. 

It  18  the  duty  of  a  receiver,  whether  appointed  by  the  court  or  nominated  by  the 
creditors,  to  investigate  the  state  of  the  debtor's  affairs,  and  inform  the  creditors  at 
their  first  meeting  what  he  believes  to  be  the  value  of  the  debtor's  assets. 

In  this  case  there  were  two  appeals  from  two  orders  made 
by  the  judge  of  the  Dewsbury  County  Court. 

John  Gomersall  and  J.  F.  Gomersall  were  woollen  manu- 
facturers at  Dewsbury.  On  the  8d  of  September,  1874,  they 
13  Eng.  Rkp.  102 
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filed  a  liquidation  petition.  They  had  previously  placed 
292]  their  books  in  the  hands  *of  Mr.  J.  D.  Good,  an  ac- 
countant, for  the  purpose  of  making  out  a  statement  of  their 
affairs.  Immediately  after  the  filing  of  the  petition,  Good 
was,  on  their  application,  appointed  receiver  of  their  prop- 
erty and  manager  of  their  business.  He,  without  any  order 
of  the  court,  and  without  the  sanction  of  any  of  the  credit- 
ors, employed  some  valuers  to  make  a  valuation  of  the 
debtors'  assets,  at  a  cost  of  £300.  The  assets  consisted  of 
freehold  and  leasehold  property,  machinery,  woolen  goods, 
both  finished  and  raw,  engines,  shaftings,  and  other  appa- 
ratus affixed  to  the  debtors'  mills.  He  also,  without  any 
authority  from  the  court  or  the  creditors,  employed  the 
debtors  for  a  period  of  eight  weeks  to  assist  in  the  manage- 
ment of  the  business,  at  a  salary  of  £15  a  week.  The  prop- 
erty was  valued  at  more  than  £28,000.  The  first  meeting  of 
the  creditors  was  held  on  the  22d  of  September,  and  a  state- 
ment of  the  debtors'  affairs,  which  had  been  prepared  by 
Good,  was  produced.  The  creditors  resolved  to  accept  a 
a  composition  of  7^.  6d,  in  the  pound,  to  be  paid  in  instal- 
ments, the  payment  of  which  was  to  be  guaranteed  by  some 
persons  mentioned  by  the  debtors,  and  a  further  sum  of 
Is.  Qd.  in  the  pound,  without  any  guarantee.  The  second 
meeting  of  the  creditors  was  held  on  the  3d  of  October,  and 
it  then  appeared  that  the  proposed  guarantors  declined  to 
give  the  guarantee.  The  creditors  thereupon  separated  with- 
out passing  any  resolution. 

On  the  5th  of  October  the  debtors  were  adjudicated  bank- 
rupts on  a  creditor's  petition,  and  on  the  23d  of  October  Mr. 
John  Gordon  was  appointed  trustee  of  their  property.  A 
committee  of  inspection,  consisting  of  five  of  the  creditors, 
was  also  appointed.  Mr.  Good  claimed  to  be  paid  by  the 
trustee  the  costs  of  the  valuations,  and  also  the  amount  of 
the  allowance  which  he  had  made  to  the  bankrupts  for 
their  services  in  carrying  on  the  business.  The  trustee,  by 
the  direction  of  the  committee  of  inspection,  declined  to  pay 
these  sums.  Good  then  applied  to  the  court  for  an  order 
that  the  costs  of  the  valuation  should  be  paid  to  him. 
The  judge  ordered  that  these  costs  'should  be  allowed,  sub- 
ject to  their  being  taxed  by  the  Registrar.  Prom  this  order 
the  trustee  appealed. 

With  regard  to  the  sum  claimed  for  remuneration  of  the 
293]  *bankrupts,  the  trustee  applied  to  the  court  for  its 
direction  as  to  whether  he  should  allow  it  to  Good  in  his 
accconts  as  receiver  and  manager.     The  judge  ordered  that 
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it  should  be  allowed.    From  this  order  the  trustee  also  ap- 
pealed. 

Mr.  De  OeXj  Q.C.,  and  Mr.  If^ inlay  Knight^  .for  the  first 
appeal :  This  receiver  was  appointed  by  the  court  under 
rule  260.  Even  if  rule  262  would  have  authorized  a  re- 
ceiver nominated  by  the  creditors  in  incurring  this  expense, 
it  does  not  apply  to  a  receiver  appinted  by  the  court.  At? 
any  rate,  the  sanction  of  the  court  ought  to  have  been  first 
obtained  (*). 

It  is  clear  from  the  evidence  that  the  valuation  of  the 
property  has  been  made  on  the  footing  of  a  forced  sale, 
whereas  it  ought  to  have  been  made  on  the  footing  of  a  sale 
as  a  going  concern.  It  is  a  perfectl)^  useless  valuation,  and 
could  only  have  been  made  in  the  interest  of  the  debtors, 
with  a  view  to  induce  the  creditors  to  accept  a  smaller  com- 
position than  they  would  otherwise  have  agreed  to. 

[They  cited  Ex  parte  Bussell  (").] 

Mr.  Little,  Q.C.,  and  Mr.  E,  (/.  Willis^  for  the  receiver, 
were  not  called  on. 

*SiR  James  Bacon,  C.J.:  The  receiver  has  onljr  [294 
such  powers  as  the  court  delegates  to  him  in  the  first  in- 
stance, or  sanctions  the  exercise  of  by  him  afterwards.  But 
I  think  that  the  appellant's  counsel  have  endeavored  to  give 
much  too  narrow  a  construction  to  the  rules.  The  260th 
rule  provides  for  the  appointment  by  the  court  of  a  receiver 
or  manager,  with  power  to  take  imm'ediate  possession  of  the 
debtor's  property  or  business,  and  by  rule  261  any  such 
receiver  ''shall  enter  upon  and  act  in  the  performance  of- his 
office  at  such  time,  and  in  such  manner,  and  to  such  an  ex- 
tent, as  the  court  may  from  time  to  time  direct."  Now, 
although  that  speaks  of  the  future,  I  am  not  at  all  sure  that 
the  proper  consti-uction  of  it  is  not  this — that  the  court's 

(*)  Rale  260  provides  :   "The  court  his  creditors,  and,  where  no  receiver  or 

may  at  any  time  after  presentation  of  manager  has  been  appointed  by  the 

the  petition  appoint  a  receiver  or  man-  court,  a  majority  in  value  of  sucli  cred- 

ager  of  the  property  or  business  of  the  iters  may,  at  any  lime  prior  to  the 

debtor,  or  of  any  part  thereof,  and  may  passing  of  the  special  or  extraordinary 

direct  immediate  possession  to  be  taken  resolution,  as  the  case  may  be,  nom- 

of  such  property  or  business  or  any  inate  and  appoint  a  receiver  or  manager 

part  thereof."  of  the  trade  effects  or  business  of  the 

Rule  261  :    "  Any  receiver  or  man-  debtor,  or  any  part  thereof,  according 

ager  so  appointed  sliall  enter  upon  and  to  the  form  in  the  schedule.     Where 

act  in  the  performance  of  his  office  at  any  such  receiver  or  manager  has  been 

sucli  time  and  in  such  manner  and  to  so  appointed  he  shall  investigate  the 

such   extent,   as  the  court  may  from  state  of  the  debtor's  affairs,  and  report 

time  to  time  direct."  thereon  to  the  general  meeting  of  cred- 

Rule  262  provides:  "A  trader  shall  itors." 

state    in    his   petition    the    estimated  (•)  5  D.  M.  &  G.,  378. 
amount  of  the  debts  o\\ing  by  him  to 
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direction  or  sanction  may  as  well  be  given  after  a  tiling  is 
done,  provided  the  court  is  satisfied  that  it  has  been  well 
and  properly  done,  as  the  court  may  unquestionably  direct 
it  to  be  done  in  the  first  instance.  Then  by  the  262d  rule 
the  duties  of  a  receiver  nominated  by  the  creditors  are  very 
distinctly  pointed  out.  It  was  not  at  all  necessary  to  point 
*them  out  m  the  rule  relating  to  the  appointment  of  a  re- 
ceiver by  the  court,  because  as  the  power  was  to  proceed 
from  the  court  in  the  first  instance,  it  is  left  with  the  court 
to  regulate  the  proceedings  of  the  receiver.  Where,  how- 
ever, the  creditors  take  the  matter  in  hand  under  the  262d 
rule,  there  the  nature  of  the  duties  of  the  receiver,  which 
are  to  be  discharged  for  the  benefit  of  the  creditors,  is  more 
distinctly  pointed  out.  [His  Lordship  read  the  262d  rule.] 
But  I  should  be  narrowing  the  interpretation  of  the  rule  if 
I  were  to  say  that  its  provisions  apply  only  where  the  re- 
ceiver is  appointed  by  the  creditors,  the  court  not  having  made 
the  appointment.  The  duties  of  the  receiver  are  so  clearly 
pointed  out  that  no  one  can  doubt  what  the  court  in  its  dis- 
cretion would  direct  the  receiver  appointed  by  it  to  do.  The 
receiver  is  to  investigate  the  state  of  the  debtor's  affairs,  not 
to  examine  into  his  accounts,  but  to  investigate  the  state  of 
his  affairs,  and  to  report  thereon  to  the  general  meeting  of 
the  creditors.  That  is  his  duty.  He  must  make  himself 
acquainted  with  the  nature  of  the  debtor's  property  in  order 
to  arrive  at  the  state  of  his  affairs.  In  this  case  it  appears 
from  the  evidence  that  the  debtor's  property  consists  of  free- 
295]  hold  *and  leasehold  estates,  goods  manufactured  and 
raw,  and  plant  of  very  considerable  value.  Whether  the 
receiver  is  appointed  by  the  court  or  by  the  creditors,  it 
must  be  his  duty,  when  the  meeting  of  the  creditors  takes 
place,  to  present  himself  there,  and  to  say,  I  have  investi- 
gated the  state  of  the  debtor's  affairs,  and  1  have  ascertained 
what  is  the  value  of  the  assets  in  respect  of  w^hich  he  is 
about  to  submit  a  proposition  for  a  composition.  It  is  right 
that  you  should  know  what  means  he  has  available  to  sat- 
isfy his  debts.  These  proceedings  are  taken  in  the  interest 
of  the  creditors.  Yet,  because  the  rules  do  not  in  terras  say 
that  a  receiver  appointed  by  the  court  is  to  discharge  the 
same  duties  as  a  receiver  nominated  by  the  creditors,  I  am 
asked  to  say  that  the  receiver  who  has  been  appointed  by 
the  court,  who  has  discharged  his  duties,  as  I  must  assume, 
to  the  satisfaction  of  the  court,  and  who  has  the  sanction  of 
the  court  for  the  making  of  this  valuation,  and  who  is,  in 
the  opinion  of  the  court,  entitled  to  be  allowed  the  costs  of 
making  it,  subject  to  taxation  by  the  offictM*  of  the  court 


Vol  XX.]  EQUITY  CASES.  813 

C.  J.B.  Ex  parte  Gordon.     In  re  Gomersall  ,  1876  • 

(than  which  no  order  can  be  more  consistent  with  a  proper 
administration  in  bankruptcy),  is  to  be  disallowed  these 
costs,  because,  it  is  said,  I  should  be  laying  down  a  general 
rule  that  a  receiver  appointed  by  the  court  has  power  to 
make  any  valuations  he  pleases.  I  lay  down  no  such  rule, 
nor  did  the  learned  judge  of  the  County  Court.  But,  having 
full  means  of  judging,  and  the  power  of  exercising  his  dis- 
cretion, he  was  of  opmion  that  it  was  in  the  interest  of  the 
creditors  that  the  valuation  should  be  made,  and  that  it  was 
just  that  the  receiver,  who  had  simply  discharged  his  duty, 
should  be  reimbursed  for  all  that  he  had  expended  in  that 
way,  subject,  as  I  have  said,  to  taxation.  If  it  were  only  a 
question  whether  this  was  a  proper  exercise  of  the  discre- 
tion of  the  court,  I  should  have  hesitated  to  interfere  with 
what  the  learned  judge  has  dont^.  He  is  far  .  better  ac- 
quainted with  the  circumstances  than  I  am,  and  what  I  have 
said  is  for  the  purpose  of  guarding  myself  against  its  being 
supposed  that  I  have  laid  down  anv  general  rule  that  a  re- 
ceiver is  at  liberty^  always  to  make  charges  of  this  kind.  In 
my  opinion  there  is  no  ground  whatever  for  this  appeal,  and 
it  must  be  dismissed  with  costs. 

*Mr.  De  Oex,  Q.C.,  and  Mr.  Finlay  Knight,  for  the  [296 
second  appeal :  By  sects.  26  and  38  express  power  is  given 
to  the  trustee,  with  the  consent  of  the  creditors,  to  employ 
the  bankrupt  in  the  carrying  on  of  his  business,  and  to  allow 
him  a  remuneration  for  so  doing.  No  such  power  is  given 
to  a  receiver  or  manager,  and  the  inference  is  that  he  was 
not  intended  to  have  it.  At  any  rate,  he  cannot  incur  such 
an  expense  without  the  previous  consent  of  the  creditors. 

The  counsel  for  the  respondent  were  not  called  upon. 

SiK  James  Bacon;  C.  JT:  The  rule  gives  the  court  power 
to  appoint  a  manager  of  the  debtor's  business.  How  is  he 
to  manage  the  business  without  employing  proper  persons 
to  assist  him?  And  if  so,  why  may  he  not  employ  the 
debtors,  if  they  are  proper  persons,  and  remunemte  them 
for  their  services  ?  It  is  a  matter  entirely  within  the  discre- 
tion of  the  court.  This  is  a  most  unreasonable  and  idle  ap- 
peal, and  it  must  be  dismissed  with  costs. 

Solicitors  for  the  appellant :  Messrs.  Williamson^  Hill  & 
Co,y  agents  for  Messrs.  Bond  &  Barwlck,  Leeds. 

Solicitor  for  the  receiver:  Mr.  C.  Walker^  London  and 
Dewsbury, 
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304]  *BOTHAMLEY  V.    ShERSON. 

[1872     B.     268.] 

8pedfic  Legacy  defined — Gift  of  "all  my  Stock  in  the  Midland  Railway  Company' — 
Wills  Act  (1  Vict,  c  26),  a.  24 — Charge  on  Properly  specifically  bequeathed— Reden^ 
tion  or  Compensation. 

Legacies  which  before  the  passing  of  the  Wills  Act  would  have  been  specific,  re- 
main specific. 

A  gift  of  "  all  my  stock  in  the  Midland  Railway  Company  **  is  specific. 

A  specific  legatee  is  entitled  to  have  his  legacy  redeemed  from  charges  created  by 
the  testator  (as  distinguished  from -charges  incidental  to  the  property)  at  the  expense 
of  the  testator'6  general  estate,  or,  if  the  property  is  not  redeemed,  to  have  compen- 
sation out  of  the  general  estate  to  the  amount  of  the  legacy. 

A  testator  by  his  will,  dated  in  1869,  made  a  bequest  of  **  all  my  shares  or  stock 
in  the  Midland  Railway  Company  "  to  trustees  upon  certain  trusts.  He  was  at  the 
date  of  his  will  entitled  to  £1,000  stock  in  that  company.  In  February,  1871,  he 
transferred  the  stock  into  the  names  of  certain  bankers  tr>  secure  an  advance  made 
by  them  to  A.,  who  gave  the  testator  an  undertaking  that  the  stock  should  be  re^ 
transferred  within  three  months.  The  testator  died  in  1 872 ;  and  after  his  death  the 
bankers  sold  the  stock  (which  had  never  been  retransforred)  and  applied  the  pro- 
805]  cccds  in  reduction  of  the  *debt  due  from  A.  Under  orders  made  in  a  suit  to 
administer  the  testator's  estate,  A.  transferred  £500  Midland  Railway  stock  into 
court,  but  was  unable  to  make  any  further  transfer :  ^ 

Held^  that  the  trustees  of  the  aforesaid  bequest  were  entitled  to  the  stock  so  trans- 
ferred into  court,  and  not  the  residuary  legatee. 

Definition  of  specific  legacy. 

JParrott  v.  Wors/oldQ)  observed  upon. 

This  was  the  further  consideration  of  a  suit  for  the  ad- 
ministration of  the  estate  of  Thomas  Oliver,  who  by  his  will, 
dated  the  2d  of  November,  1869,  made  a  bequest  as  follows : 
"  I  give  and  bequeath  all  my  shares  or  stock  in  the  Midland 
Railway  Company,  and  all  my  East  and  West  India  Dock 
stock,  and  my  debentures  in  the  West  Shropshire  Mineral 
Railway  Company"  unto  Alexander  Nowell  Sherson,  the 
Rev.  Thomas  Ralph  Musselwhite,  and  Thomas  HQton 
Bothamley,  upon  trusts  for  the  benefit  of  (among  other  per- 
sons) the  testator's  niece,  Mary  Parman,  and  her  children  ; 
and  he  thereby  bequeathed  his  residuary  personal  estate  to 
Alexander  Nowell  Sherson  and  Thomas  Hilton  Bothamley 
upon  trust  for  Emily  Catharine  Oliver  absolutely.  The  testa- 
tor made  two  codicils  to  his  will,  dated  respectively  the  25th 
of  November,  1871,  and  the  16th  of  March,  1872,  but  did 
not  thereby  alter  or  affect  the  bequest  of  the  Midland  Rail- 
way stock,  East  and  West  India  Dock  stock,  and  West 

(»)  1  Jac.  A  W.,  694. 
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Shropsliire  Railway  debentures.  He  died  on  the  22d  of 
April,  1872. 

The  testator  was  at  the  date  of  his  will  possessed  of  £1,000 
stock  in  the  Midland  Railway  Company.  In  or  about  Feb- 
ruary, 1871,  the  testator,  at  the  request  of  Alexander  Nowell 
Sherson,  transferred  this  sum  of  stock  into  the  names  of 
Messrs.  Robarts,  Lubbock  &  Co.,  bankers,  by  way  of  secu- 
rity for  the  repayment  of  a  loan  made  by  them  to  Sherson, 
who  gave  the  testator  an  undertaking  to  re-transfer  the 
stock  to  the  testator  within  three  months  of  the  transfer. 
At  the  death  of  the  testator  the  stock  had  not  been  re- trans- 
ferred, and  Sherson' s  debt  to  Messrs.  Robarts,  Lubbock  & 
Co.  remained  undischarged.  On  the  24th  of  December, 
1873,  Messrs.  Robarts,  Lubbock  &  Co.  sold  the  stock,  and 
applied  the  proceeds  in  reduction  of  their  debt.  An  order 
was  afterwards  made  in  this  cause  that  Sherson  should 
transfer  £1,000  of  such  stock,  and  pay  *the  dividends  [306 
which  had  accrued  thereon  into  court  by  certain  instal- 
ments ;  and  in  obedience  to  this  order  Sherson  transferred 
£500  stock  into  court,  but  was  unable  to  transfer  any  further 
stock,  or  to  pay  the  dividends. 

The  general  personal  estate  of  the  testator  was  barely 
sufficient  for  i)ayment  of  debts  and  legacies,  and  nothing 
would  be  coming  to  the  residuary  legatee  unless  the  £500 
Midland  stock  which  had  been  transferred*  into  court  fell 
within  the  residuary  bequest ;  and  under  these  circumstances 
the  question  arose  who  was  entitled  to  that  fund. 

Mr.  Fischer,  Q.C.,  and  Mr.  T,  C.  Wright,  for  Emily 
Catharine  Oliver,  submitted  that  she  was  entitled  to  the 
fund  as  residuary  legatee.  The  gift  of  Midland  stock  was 
not  a  specific  legacy :  Parrott  v.  Wortfold  Q) ;  Ooodlad  v. 
Burnett  n. 

Mr.  Millar,  for  Mary  Farman  and  her  children:  It  is 
quite  clear  that  according  to  the  law  as  it  stood  previously 
to  the  passing  of  the  Wills  Act,  a  gift  of  "all  my  stock  in 
the  Midland  Railway"  was  specihc:  Williams  on  Execm- 
tors  (■) ;  Sidney  v.  Sidney  (*) ;  Smallman  v.  Oooldsn  (*).  The 
only  authority  to  the  *  contrary  is  Parrott  v.  Worsfold. 
That  case  was  decided  on  the  theory  that  the  ordinary  cri- 
terion of  a  specific  bequest  is  that  it  is  liable  to  ademption. 
It  is  now  settled  that  that  is  not  the  true  criterion.  Thus  a 
bequest  (made  before  the  passing  of  the  Wills  Act)  of  all  the 
stocks  in  the  public  funds  of  wnich  the  testator  might  be 

0)  1  Jac.  &  W.,  694.  (*)  Law  Rep..  lY  Eq.,  65. 

(»)  1  K.  A  J.,  841.  O  1  Cox,  829. 

(»)  6th  ed.,  vol  li.,  pp.  10Y7-1080. 
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possessed  at  the  time  of  his  death  was  held  to  be  specific : 
Fontaine  v.  Tyler  {') ;  Stephenson  v.  Dowson  (").  The  na- 
ture of  the  bequest  nas  not  been  altered  by  sec.  24  of  the 
WUls  Act ;  a  bequest  which  before  the  passing  of  that  act 
was  specific  is  still  specific  ;  and  the  only  effect  of  the  act  is 
to  extend  the  operation  of  the  bequest  so  as  to  include  prop- 
erty answering  to  the  description,  which  the  testator 
acquired  subsequently  to  the  date  of  his  will  and  was  pos- 
307]  sessed  of  at  his  death.  This  view  of  *the  act  is  that 
taken  by  Lord  Hatherley  when  Vice-Chancellor  in  Trinder 
V.  Trinder  (').  Your  honor  appears  to  have  also  adopted 
that  view  in  commenting  on  Trinder  v.  Trinder  in  your 
judgment  in  Morrice  v.  Aylmeri^),  Moreover,  the  same 
view  has  been  taken  by  the  Uourt  of  Appeal  with  respect  to 
devises  of  real  estate  in  Lancefield  v.  Iggulden  (*). 

If,  then,  this  was  a  specific  legacy,  the  legatees  were  eniii- 
tled  to  have  it  redeemed  by  the  executors  of  the  testator ; 
and  as  they-  did  not  redeem,  the  legatees  are  now  entitled  to 
compensation  out  of  the  general  assets ;  and  consequently 
the  sum  of  £500  paid  into  court  must  belong  to  them: 
Knight  v.  Dams  {*) ;  Jarman  on  Wills  Q. 

Further,  the  testator  was  at  the  time  of  his  death  entitled 
to  the  benefit  of  a  binding  contract  to  re-transfer  £1,000  Mid- 
land Railway  stock ;  ana  I  submit  that  the  stock  to  which 
the  testator  was  entitled  under  that  contract  would  pass 
under  a  bequest  of  ''all  my  stock  in  the  Midland  Railway 
Company:"  Collison  v.  Girling  (*) ;  Burr  ant  v.  Friend  (^) ; 
and  in  this  way  also  the  legatees  under  the  bequest  in  ques- 
tion are  entitled  to  the  fund  in  court. 

Mr.  Fischer^  in  reply :  The  bequest  in  question  is  not 
specific.  There  is  no  property  here  on  which  you  can  fasten 
as  that  which  testator  intended  to  bequeath ;  a  specific 
legacy  is  that  which  you  can  individualize  from  things  of  a 
similar  kind.  This  view  is  supported  by  the  authority  of 
Parrott  v.  Worsfold  ('•)  ;  Douglas  v.  Douglds  (") ;  Ooodlad 
V.  Burnett  i^^) ;  In  re  Gibson  {'*), 

Then  it  is  said  that  the  legatees  were  entitled  to  have  the 
stock  redeemed  at  the  expense  of  the  estate.  But  the  doc- 
trine on  which  this  contention  is  founded  has  never  been  ap- 
plied to  a  case  where  the  charge  was  not  created  for  the 

(«)  9  Price,  94.  («)  4  My.  <b  Cr.,  63. 

(«)  8  Beav.,  842.  (•)  5  De  G.  A  Sm.,  848. 

{»)  Law  Rep.,  1  Eq.,  695.  Q^)  1  Jac.  A  W.,  594. 

(*)  Law  Rep.,  10  Ch.,  149,  n.  (")  Kay,  400. 

(»)  Law  Rep.,  186.  ("»)  I  K.  <fe  J.,  481. 

(•)  3  My.  <fe  K,  868.  ('»)  Law  Rep.,  2  Eq.,  669. 

C)  8d  ed.,  vol.  ii.,  p.  696. 
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benefit  of  the  testator ;  nor  where  the  charge  exceeded  the 
value  of  the  property  charged,  as  was  the  case  here.  If 
the  stock  had  been  redeemed  a  larger  sum  *w6uld  [308 
have  had  to  be  expended  than  the  value  of  the  stock,  and 
thus  neither  residuary  nor  specific  legatees  would  have 
benefited. 

Mr.  Kekewich,  and  Mr.  A.  T.  Watson,  appeared  for  other 
parties. 

Sib  G.  Jessel,  M.R.:  This  case  is  one  of  some  little  sin- 
gularity, and  has  given  rise  to  a  very  elaborate  argument  in- 
volving some  important  points  of  general  law. 

The  first  question  is,  whether  a  bequest  in  these  terms, 
"  I  bequeath  all  my  shares  or  stock  in  the  Midland  Railway 
Company,  and  all  mv  East  and  West  India  Dock  stock,  and 
my  debentures  in  tne  West  Shropshire  Mineral  Railway 
Company,"  unto  certain  persons  upon  certain  trusts,  is  a 
specific  bequest. 

The  first  point  to  consider  is,  what  a  specific  bequest 
means ;  and  certainly  great  discouragement  is  thrown  upon 
succeeding  judges  by  Lord  Cranwortn's  observations  in  the 
case  of  Yielding  v.  Preston  (*),  in  which  he  said:  *' There 
have  been  attempts  in  various  cases  to  determine  the  mean- 
ing of  a  specific  legacy,  and  what  is  the  test  whereby  such 
legacies  may  be  distinguished  from  general  beq  uests.  There 
are  objections  to  most  of  the  definitions,  but  i  think  we  are 
quite  safe  in  treating  that  as  a  specific  bequest  which  the 
testator  directs  to  be  enjoyed  in  specie."  That  is  no  defini- 
tion at  all ;  it  is  simply  saying  (putting  the  words  '*  in 
specie"  in  English),  "that  is  a  specific  bequest  which  the 
testator  directs  to  be  enjoyed  specifically."  However,  not- 
withstanding that  discouragement,  I  think  one  may  arrive 
at  a  tolei-ably  clear  idea  of  what  a  specific  bequest  is.  In 
the  first  place  it  is  a  part  of  the  testator's  property.  A  gen- 
eral bequest  may  or  may  not  be  a  part  of  the  testator's 
property.  A  man  who  gives  JEIOO  money  or  £100  stock  may 
not  have  either  the  money  or  the  stocK,  in  which  case  the 
testator's  executors  must  raise  the  money  or  bujr  the  stock ; 
or  he  may  have  money  or  stock  sufficient  to  discharge  the 
legacy,  in  which  case  the  executors  would  probably  dis- 
charge it  out  of  the  actual  money  or  stock.  [But  in  the  case 
of  a  general  legacj'-  it  has  no  reference  to  the  actual  state  of 
the  testator's  property,  it  being  only  supposed  that  the  tes- 
tator has  sufficient  property  which  on  *being  realized  [309 
will  procure  for  the  legatee  that  which  is  given  to  him,  while 

.     (»)  1  De  G.  A  J.,  488,  443. 

13  Eng.  Rep.        103 
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in  the  case  of  a  specific  bequest  it  must  be  of  a  part  of  the 
testator's  property  itself.     That  is  the  first  thing. 

In  the  n'ext  place,  it  must  be  a  part  emphatically,  as  dis- 
tinguished from  the  whole.  It  must  be  what  has  been  some- 
times called  a  severed  or  distinguished  part.  It  must  not 
be  the  whole,  in  the  meaning  of  being  the  totality  of  the 
testator's  property,  or  the  totality  of  the  general  residue  of 
his  property  after  having  ^iven  legacies  out  of  it.  But  if  it 
satisfy  both  conditions,  that  it  is  a  part  of  the  testator's 
property  itself,  and  is  a  part  as  distinguished,  as  I  said  be- 
tore,  from  the  whole,  or  from  the  whole  of  the  residue,  then 
it  appears  to  me  to  satisfy  everything  that  is  required  to 
treat  it  as  a  specific  legacy.  I  hope  the  definition  which  I 
have  attempted  to  give  will  be  more  successful  than  those 
which  have  been  attempted  before,  but  I  can  only  express 
that  hope  with  some  degree  of  trepidation. 

Now  there  can  be  no  question,  as  I  understand  the  au- 
thorities, that  the  part  may  be  defined  in  any  way  which 
distinguishes  it.  If  a  testator  gives  *'  the  black  horses  which 
I  now  have,"  or  "the  black  horses  of  which  I  shall  be  pos- 
sessed at  the  time  of  my  death,"  or  at  any  other  specified 
time,  the  gift  satisfies  the  definition  of  a  specific  legacy.  If 
authority  were  wanted,  there  is  plenty.  I  have  been  re- 
ferred to  a  great  many^ cases,  and  I  will  mention  on  that 
foint  one  or  two.  There  is  the  very  singular  case,  to  which 
shall  refer  for  another  purpose,  of  ^wart  v.  Denton  ('), 
where  the  gift  was  of  "any  stock-in-trade  of  wines  and 
spirituous  liquors  which  I  shall  be  possessed  of  at  the  time 
01  my  death."  That  was  held  to  be  specific.  Again,  in  the 
case  of  Fontaine  v.  Tyler  Q,  Chief  Baron  Richards  says, 
"A  gift  of  all  the  horses  which  I  may  have  in  my  stable  at 
the  time  of  my  death,  would  be  specific."  Therefore  the 
mere  fact  of  death  being  referred  to  as  the  period  for  ascer- 
tainment does  not  make  the  gift  less  specific;  and  those 
cases  get  rid  of  the  observations  made  bv  Sir  Thomas  Plu- 
mer,  in  the  case  of  ParrottY.  Worsfold  {^)y  that  a  specific 
legacy  must  necessarily  be  subject  to  ademption.  That  can- 
not, of  course,  be  so  when  the  time  of  the  death  is  the  time 
310]  for  the  ascertainment;  *for  a  man  does  not  live  after 
his  own  death,  and  therefore  there  is  no  period  at  which 
ademption  can  take  place.  It  is  not  necessary  therefore  that 
a  specific  bequest  should  be  subject  to  ademption. 

That  being  so,  the  next  point  I  have  to  consider  is,  first, 
whether  a  gift  in  the  words  I  have  read  was  specific  by  the 
law  as  it  stood  before  the  new  V\riLls  Act ;  and  secondly, 
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whether  it  is  less  specific  now.  I  have  no  doubt  that  by  the 
law  as  it  stood  before  the  new  Wills  Act  that  gift  was  spe- 
cific. On  that  point  again  there  is  a  great  deal  of  authority. 
Lord  Alvanley,  in  the  case  of  Kirby  v.  Potter  ('),  says,  that 
a  legacy  "of  my  stock,"  or  *4n  my  stock,"  or  *' part  of  my 
stock,"  is  a  specific  legacy.  In  the  case  of  Miller  v.  Little(^\ 
which  is  not  quite  in  point,  because  in  it  there  were  a  few 
other  words,  but  nothing  very  material,  it  was  held  that  a 
gift  of  "my  shares  in  the  Grand  Junction  Canal  and  Navi- 
gation Company"  was  a  specific  legacy.  And  in  a  case  be- 
fore Lord  Thurlow  of  Humphreys  v.  Humphreys  ('),  the 
words  were,  "All  the  stock  which  I  have  in  the  Three  per 
Cents,  being  about  £5,000,"  and  that  was  considered  specific, 
although  the  word  "about"  was  used.  There  are  a  great 
many  other  cases  to  the  same  effect. 

There  are  two  cases  which  at  first  sight  look  the  other 
way.  One  is  Parrott  v.  Worsfold  (*),  where  the  testator 
gave  £1,500  Five  per  C^nts,  and  all  other  his  stocks  that  he 
might  be  possessed  of  at  the  time  of  his  death.  Sir  Thomas 
Plumer  held  that  such  a  gift  was  not  specific,  but  he  so  held 
on  the  ground  I  have  mentioned,  that  he  thought  you  could 
not  have  a  specific  legacy  that  was  not  capable  of  ademp- 
tion. That,  as  I  have  said  before,  is  not  a  sound  ground  to 
take.  The  other  case,  which  is  referred  to  by  Air.  Justice 
Williams  in  his  valuable  book  on  the  subject.  Bummer  v. 
Pitcher  (*),  is  not  at  all  in  point,  but  was  decided  on  a  to- 
tally different  ground.  It  was  on  this  ground,  which  I  take 
to  be  perfectly  sound  law,  that  where  you  have  the  word 
"my"  preceding  the  gift  of  the  described  article,  and  that 
followed  by  a  girt  of  the  residue  of  the  estate,  there  is  no  in- 
ttntion  shown  to  sever  the  article  from  the  rest  of  the  property. 
The  testator  was  merely  enumerating  the  particulars  of  which 
the  property  ^consists,  and  that  is  the  real  ground  of  [311 
the  decision.  Lord  Brougham  says  H  :  "The  general  gift 
to  trustees,  after  specifying  the  leasenolds,  is  of  all  the  in- 
terest '  of  all  my  funded  property  or  estate  of  whatsoever 
kind,  or  wheresoever  the  same  or  any  part  thereof  may  be 
found.'  This  of  itself  is  sufficiently  general,  and  extends  to 
everything  else  as  well  as  the  funded  property."  In  the 
case  of  Fielding  v.  Preston  (')  there  were  two  gifts :  one 
was  of  "my  leaseholds,"  the  other  of  "my  funded  prop- 
erty and  other  personal  estate  not  hereinbefore  bequeathed." 

(»)  4  Ves.,  748.  («)  6  Sim.,  86;  2  My.  A  K,  262. 
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Lord  Cranworth  was  clearly  of  opinion  that  both  would 
have  been  specific  except  for  the  circumstance  that  the  gift 
*'of  my  funded  property"  was  followed  by  a  eift  of  all  the 
rest  of  the  estate.  His  Lordship  says  (*) :  "My  mind  has 
fluctuated  on  this  point,  but  at  last  I  have  arrived  at  the 
conclusion  that  this  is  not  a  specific  gift  of  the  funded  prop- 
erty ;  and  I  come  to  that  conclusion  because  I  think  it  would 
be  very  dangerous  to  hold  that  in  a  wUl  where  there  is  a 
gift  of  the  residue,  and  the  testator  unnecessarily  chooses  to 
enumerate  some  particular  things  in  that  residuary  gift,  such 
a  circumstance  was  sufficient  to  constitute  the  uiings  so 
enumerated  specific  gifts.  It  rarely  happens  that  in  the 
gift  of  residue  something  is  not  mentioned  specifically.  For 
instance,  a  testator  may  give  his  horses  and  all  his  other 
personal  estate,  or  his  stock-in-trade  and  the  rest  of  his  per- 
sonal estate.  Such  bequests  could  not,  I  think,  be  prop- 
erly held  to  be  specific.  Suppose  the  will  to  be  worded 
thus :  '  I  give  to  Henrietta,  her  executors,  administrators, 
and  assigns,  all  my  other  personal* estate,  including  my 
funded  property,'  that  would  not  have  been  specific." 

Therefore  when  you  come  within  that  line  of  cases  such 
gifts  are  not  specific;  not  because  the  word  *'my"  would 
not  make  the  oequest  specific,  but  because  it  is  mere  enu- 
meration of  particulars  making  up  the  residue,  and  is  not 
intended  by  the  testator  to  be  a  giit  of  part  of  the  property 
itself  to  be  taken  by  the  legatee  in  that  shape. 

I  think,  then,  that  it  is  clearly  settled,  so  far  as  the  old 
law  is  concerned,  that  gifts  either  "of  my  shares  or  stock  in 
a  railway  company,"  or  "  of  the  stock  or  shares  in  the  rail- 
312]  way  company  *which  I  shall  be  possessed  of  at  the 
time  of  my  death,"  or,  as  it  was  in  Stewart  v.  Denton  (*^, 
"of  all  my  stock-in-trade  which  I  shall  be  possessed  of  at 
the  time  of  my  death,"  are  specific  legacies,  and  such  gifts 
remain  specific  legacies,  unless  the  new  law  has  aflfected  the 
subject. 

Now  I  cannot  find  anywhere  that  any  judge  has  laid 
down  that  the  new  law,  which  makes  a  will  speak  from  the 
time  of  the  death,  has  altered  the  law  of  specific  legacies ; 
that  it  has  made  that  which  was  a  specific  legacy  before  not 
specific  now.  The  exact  contrary  is  now  conclusively  settled 
as  regards  devises  of  real  estate  ;  and  when  we  consider  that 
there  was  no  substantial  distinction  between  the  law  of  de- 
vises of  real  estate,  that  is,  specific  devises,  and  the  law  of 
specific  legacies,  it  would  be  a  surprise  to  find  that  the  law 
has  been  altered.     Why  should  the  law  be  altered?    AH 
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that  the  act  says  is  that  the  will  shall  speak  from  the  death. 
That  was  always  the  case  as  regards  general  bequests  of 
personal  estate ;  but  the  same  rule  did  not  apply  to  real  es- 
tate. The  alteration  of  the  law  was  wanted,  not  for  personal 
estate,  but  for  real  estate.  Why,  therefore,  should  an  al- 
teration of  the  law,  certainly  not  pointed  to  personal  estate, 
alter  the  nature  of  specific  bequests  ? 

No  doubt  one  class  of  specific  bequests  is  affected  by  the 
act,  namely,  the  class  of  specific  bequests  described  as  gene- 
ric, that  is,  a  specific  bequest  which  points  to  a  class  of  ob- 
jects given  by  the  testator,  and  which  from  their  nature 
would  not  naturally  be  referable  to  the  date  of  the  instru- 
ment. A  good  illustration  of  this  class  of  bequests  is  a 
gift  of  "my  household  furniture."  There  are  few  persons 
not  in  articuU)  mortis  who  would  not  expect  that  some  ar- 
ticles of  household  furniture  would  wear  out,  or  be  broken, 
or  otherwise  be  parted  with,  and  be  replaced  by  other  ar- 
ticles of  a  similar  kind.  It  would  not  be  natural  to  assume 
that  a  man  giving  that  kind  of  legacy  intended  to  restrict  it 
to  the  property  of  that  description  which  he  had  at  the  date 
of  the  will.  It  has  been  held  in  Ooodlad  v.  Burnett  (*),  and 
in  some  other  cases  to  which  reference  has  been  made,  that 
in  cases  of  that  description  the  new  law  brings  down  the 
specific  bequest  to  the  date  of  the  death ;  in  other  words, 
tne  new  law  makes  a  specific  bequest  of  *"my  furni-  [313 
ture"  to  mean,  not  "the  furniture  which  belongs  to  me  at 
the  time  of  making  this  my  will,"  but  "the  furniture  which 
shall  belong  to  me  at  the  time  of  my  death."  legacies  ex- 
pressed in  both  ways  were  specific  before  the  Wills  Act, 
and  they  equally  remain  specific  now. 

On  this  point  there  is  an  authority  with  which  I  entirely 
agree,  but  which  would  be  binding  upon  me  even  if  I  did  not 
agree  with  it.  In  the  case  of  Lady  Langdale  v.  Briqgs  ('), 
the  question  arose  whether  a  gift  of  "'my  leaseholds"  in- 
cluded leaseholds  subsequently  acquired  by  the  testator  as 
next  of  kin  of  a  relative.  It  was  contended  that  the  testator 
meant  the  leaseholds  he  had  at  the  time,  and  that  the  gift 
could  not  include  after-acquired  property ;  that  is,  the  gift 
being  specific  as  the  law  stood  before  the  Wills  Act,  was  not 
enlarged  by  the  operation  of  the  Wills  Act.  On  that  Lord 
Justice  Turner  says  this  (*) :  "Was  the  bequest  of  the  lease- 
hold estates  contained  in  the  will  of  the  testator  specific  or 
general  ?  and  if  it  was  specific,  are  the  leasehold  estates  in 
question  to  be  held  to  have  been  included  within  it  by  the 
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operation  of  the  24th  section  of  the  new  Statute  of  Wills  ? 
upon  the  first  of  these  questions,  on  looking  Into  the  authori- 
ties, I  certainly  am  not  satisfied  that  this  bequest  is  not  spe- 
cific, though  there  may  be  grounds  for  distinguishing  tnis 
case" — that  is,  on  the  particular  wording  of  the  will. 
'•But  I  think  it  is  unnecessary  to  give  any  opinion  on  that 
point,  for,  assuming  the  bequest  to  be  specific,  I  am  of  opin- 
ion that  the  leaseholds  in  question  must  be  held  to  be  in- 
cluded within  it  by  virtue  of  the  above  enactment."  He 
considered  that  the  bequest,  if  specific  under  the  old  law, 
remained  specific,  but  was  enlarged  as  to  its  effect  by  the 
operation  of  the  enactment,  not  that  the  nature  of  the  be- 
quest was  altered  at  all.  I  think  that  must  have  been  the 
opinion  of  Vice-Ghancellor  Wood  also,  from  his  observa- 
tions in  Trinder  v.  Trinder  (*).  I  see  that  I  had  arrived  at 
that  conclusion  on  a  previous  occasion,  when  the  case  of 
Morrice  v.  Ayliner  (')  was  before  me.  .  On  looking  a^in  at 
the  case  of  Trinder  v.  Trinder^  I  think  it  is  impossible  to 
discover  any  meaning  at  all  in  the  judgment  unless  we  as- 
sume the  opinion  of  the  Vice-Chancellor  to  have  been  what 
314]  I  have  just  said,  ^although  he  does  not  express  himself 
BO  clearly  as  the  Lord  Justice  Turner. 

On  that  point,  therefore,  I  think  it  must  be  considered 
that  the  gift,  having  been  specific  before  the  Wills  Act,  still 
remains  specific,  and  that  the  nature  of  the  legacy  is  not 
at  all  altered  by  the  new  law. 

There  is  only  one  other  point  to  consider.  Supposing  the 
gift  to  be  specific,  what  was  the  right  of  the  legatee  at  the 
death  of  the  testator  ?  At  that  time  the  shares  in  question 
were  pledged  to  Messrs.  Robarts  &  Co.,  not  for  the  testa- 
tor's own  debt,  but  for  the  debt  of  his  friend.  As  I  under- 
stand the  law  of  specific  devises  and  specific  bequests,  where 
a  testator  has  j)leaged  property  to  secure  a  debt  (and  I  am 
not  aware  that  it  makes  anv  difference  whether  he  is  person- 
ally liable  or  not  personally  liable  for  the  debt),  then  as  a 
rule  (although  there  may  be  exceptions  to  that  rule,  as  to 
most  others)  the  legatee  has  a  right  to  have  the  specific 
legacy  redeemed  out  of  the  testator  s  general  personal  estate. 
On  that  point  the  case  of  Knight  v.  Daois  (*)  was  cited,  and 
it  is  a  very  strong  authority.  The  then  Master  of  the  Rolls, 
Sir  John  Leach,  says:  ''  Where  a  specific  legacy  is  ptedged 
by  the  testator,  the  specific  legatee  is  entitled  to  have  the  spe- 
cific legacy  redeemed ;  and,  if  the  executor  fail  to  perform 
that  duty,  the  specific  legatee  is  entitled  to  compensation,  to 
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the  amount  of  the  legacy,  against  the  general  assets  of  the 
testator."  The  word  used  by  Sir  John  Leach  is  "  pledged." 
He  does  not  say  whether  pledged  for  his  own  debt  or  pledged 
for  anybody  else's  debt ;  and  the  rule  as  stated  by  him,  and  I 
apprehend  coiTectly  stated,  is  that  the  legatee  is  entitled,  not 
to  nave  it  redeemed  if  pledged  for  ten  times  its  value  for. 
somebody  else's  debt,  but  to  have  compensation  if  it  is  not 
redeemed.  If,  then,  these  Midland  shares  were  pledged  for 
ten  times  their  value  to  Messrs.  Robarts,  the  executor  would 
have  no  right  to  apply  the  personal  estate  in  redeeming  them, 
but  would  be  hound  out  of  the  testator's  assets  to  give 
compensation  to  the  legatee  for  the  amount  of  the  legacy, 
Therefore,  when  you  see  what  the  true  rule  is,  there  is  no 
room  for  the  argument  which  was  addressed  to  me  with  so 
much  force  on  behalf  of  the  residuary  legatee. 

*This  question  of  a  testator's  debt  came  before  a  [315 
court  of  law  in  the  case  I  have  already  referred  to  of  Stew- 
art V.  Denton  (*).  It  was  argued  by  very  distinguished 
counsel,  and  was  decided  so  long  ago  as  1785.  The  gift  was 
of  ''all  my  stock-in-trade  of  wines  and  spirituous  liquors 
which  I  shall  be  possessed  of  at  the  time  of  my  death." 
That  was  held  to  be  specific.  The  testator  died  on  the  23d 
of  January,  1780 ;  and  on  the  22d  of  January,  the  day  before 
his  death,  eighteen  pipes  of  wine  which  had  been  ordered 
by  the  testator  arrived  in  the  port  of  London,  and  the  arri- 
val of  the  ship  was  reported  before  his  death,  but  the  wines 
in  question  were  not  entered  or  declared  until  after  the  tes- 
tator's death.  The  plaintiff  paid  the  freight  duties  and 
insurance  upon  the  wine  without  prejudice  to  the  question 
whether  the  same  should  be  paid  oy  the  specific  legatee  un- 
der the  testator's  will.  The  question  was  raised  in  a  special 
case  whether  this  was  a  debt  of  the  testator's  which  fell  upon 
his  executors,  or  a  charge  upon  the  legacy  which  the  legatee 
must  pay  before  the  legacy  was  enjoyed.  Mr.  Justice  Buller 
asks:  "Are  the  duties  payable  on  the  reporting  of  the 
ship?"  and  the  answer  from  the  defendants  counsel  was 
that  they  were  payable  then.  Then  the  plaintiiFs  counsel 
says:  "The  distinction  between  the  times  of  reporting  and 
entering  was  made  because  the  duties  are  only  payable  on 
the  entry;"  to  which  Lord  Mansfield  said:  "As  the  goods 
were  imported  nobody  could  by  not  entering  them  prevent 
the  duties  from  becoming  due."  Then  the  sugf^estion  made 
in  reply  was,  that  the  importation  did  not  make  the  duties 

Eayable,  because  the   testator  might  re-export  the  wine, 
tord  Mansfield  says :  "The  question  turns  on  the  intention 
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of  the  testator.  It  is  a  very  forced  construction  to  suppose 
that  he  intended  to  export  the  wines."  Mr.  Justice  Willes 
and  Mr.  Justice  Ashurst  say :  ''  The  testator's  intention  was 
that  the  legatees  should  carry  on  his  trade."  Mr.  Justice 
Buller  says:  "He  meant  them  to  carry  on  his  trade  as  he 
.had  done,  and  that  intention  makes  an  end  of  the  case.  As 
to  Mr.  Baldwin's  distinction,  we  must  presume  the  duty  pay- 
able on  report,  nothing  in  the  case  being  against  it."  AJl 
the  judges  held  that  where  there  is  a  charge  on  the  legacy 
which  tne  testator  would  or  might  have  been  liable  to  pay, 
that  is  to  say,  a  charge  created  by  the  testator  as  distin- 
316]  guished  *from  a  charge  incident  to  the  chattel,  such 
as  rent  i)ayable  under  a  leasehold  estate,  or  (as  has  since 
been  decided)  calls  upon  railway  shares,  such  a  charge  is 
payable  out  of  the  testator's  estate.  In  fact  the  distinction 
seems  to  turn  on  this,  is  the  charge  one  created  by  the  tes- 
tator for  what  has  been  called  a  temporary  purpose,  that  is, 
with  the  view  of  raising  money  or  of  making  use  of  the 
property  (as  in  the  case  of  the  wines,  for  the  purpose  of  the 
testator  making  use  of  the  wines  and  getting  them  to  this 
country),  or  is  it  from  its  nature  a  charge  incident  to  the 
property,  as  in  the  case  of  rent  on  leaseholds  or  calls  paya- 
ble on  railway  shares  ?  In  the  first  case  the  specific  legatee 
is  entitled  to  have  the  legacy  redeemed  or  freed  from  the 
charge.  In  the  second  case  he  is  not  so  entitled,  because 
the  testator  is  supposed  to  give  the  thing  as  it  is,  and  the 
charge  upon  it  is  really  not  in  strictness  an  incumbrance, 
but  something  incident  to  the  nature  of  the  thing. 

Therefore  in  this  case  it  appears  to  be  plain  that,  follow- 
ing the  rule  which  has  been  laid  down,  the  specific  legatee, 
bemg  disappointed  by  the  bankers  having  sold  the  shares  in 
question,  is  entitled  to  compensation  to  the  amount  of  the 
legacy  against  the  general  assets  of  the  testator.  The  fund 
in  court,  therefore,  will  not  go  to  the  residuary  legatee,  but 
will  be  subject  to  the  trusts  declared  by  the  will  with  respect 
to  the  testator's  Midland  Railway  and  East  and  West  India 
Dock  stock. 

Solicitors:  Messrs.  Freeman  & Bothamley;  Mr.  J,  Mur- 
ray; Messrs.  Wilde^  Berger^  Moore  &  Wilde. 

See  69  Law  Times  (folio),  855. 
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*Wainford  V.  Heyl.  [321 

[1874    W.     111.] 

• 
Married  Woman — TVustee — Separate  JEhIoU — Liability  for  Breach  of  Tmxt — Oift  of 
Fund  to  he  applied  qt  Discrelion  of  Truetee  for  Benefit  of  Another — lAabiliiy  to 
Account. 

The  separate  estate  of  a  married  woman  is  not  in  general  liable  for  breaches  of 
trust  or  torts  committed  by  her. 

Where  an  annuity  was  given  to  A.  in  trust  to  apply  the  same  at  his  discretion  for 
the  benefit  of  B.  during  his  life,  and  for  his  advancement,  maintenance,  support,  or 
otherwise  for  his  benefit,  without  being  answerable  for  any  of  the  moneys  so  laid 
out.  or  the  exercise  of  the  discretion  so  vested  in  the  said  trustee  as  to  the  mode  and 
extent  of  expending  and  laying  out  the  same : 

Held,  that  A.  coiud  not  apply  any  portion  of  the  annuity  for  his  own  benefit,  but 
was  bound  to  account  for  ah.  sums  not  shqwn  to  be  applied  for  the  advancement, 
maintenance,  support,  or  benefit  of  B. 

John  Carthew,  by  a  codicil  (dated  the  8th  of  March, 
1860)  to  his  will,  gave  and  bequeathed  to  Susan  Collins  and 
her  assigns,  but  during  the  life  only  of  John  Wainford,  the 
yearly  sum  or  rent-charge  of  £100,  in  trust  to  pay  and  apply 
the  same  in  her  discretion  for  the  benejRt  of  the  said  John 
Wainford  during  his  life,  and  for  his  advancement,  main- 
tenance, or  support;,  or  otherwise  for  his  benefit,  and  with- 
out being  responsible  or  answerable  for  any  of  the  moneys 
so  laid  out,  or  the  exercise  of  the  discretion  so  vested  in 
the  said  trustee  as  to  the  mode  and  extent  of  expending 
*and  laying  out  the  same.  And  the  testator  charged  [322 
the  said  yearly  sum  or  rent-charge  on  certain  real  estate  of 
his,  and  gave  to  the  said  annuitant  a  power  of  distress, 
and  declared  that  the  receipt  of  Susan  Collins,  or  any 
other  trustee  for  the  time  being  of  the  said  annuity,  should 
be  a  full  and  complete  discharge  for  any  quarterly  or  other 
payment  thereof,  and  that  no  person  paying  the  same 
should  be  required  to' see  to  the  application  thereof. 

The  testator  made  a  further  codicil  (dated  the  4th  of  May, 
1860)  to  his  will,  and  died  on  the  4th  of  July,  1860. 

Shortly  after  the  death  of  the  testator  Susan  Collins  inter- 
married with  James  Heyl ;  and  upon  the  occasion  of  the 
marriage  a  settlement  was  executed,  under  which  Mrs.  Heyl 
was  entitled  to  separate  estate.  After  her  marriage  Mrs. 
Heyl,  with  the  assent  of  her  husband,  received  the  annuity  of 
£100  bequeathed  by  the  will  for  the  benefit  of  John  Wainford. 

In  May,  1874,  John  Wainford  (who  was  born  in  1854)  filed 
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the  bill  in  this  suit  against  Mr.  and  Mrs.  Heyl,  alleging  that 
a  very  small  portion  only  of  tlie  annuity  oi  £100  had  been 
applied  for  his  advancement,  maintenance,  support,  or  bene- 
fit, and  praying  (amongst  other  things)  for  an  account  of  the 
money  received  by  Mrs.  Heyl  in  respect  of  the  annuity  and 
the  application  thereof ;  for  a  declaration  that  the  defendant 
James  Heyl  was  liable  for  what  might  be  found  due  to  the 
plaintiff  in  respect  of  such  annuity  ;  and  tiiat  so  far  as  the 
estate  of  James  Heyl  mi^ht  be  insufficient  to  pay  what 
should  be  due  to  the  plaintiff  as  aforesaid,  Mrs.  Heyl  might 
answer  for  the  same  out  of  her  separate  estate. 

The  cause  now  came  on  to  be  heard. 

Mr.  JFooks,  Q.C.,  and  Mr.  W.  Fooks^  for  the  plaintiff,  sub- 
mitted that  Mrs.  Heyl  was  bound  to  show  that  she  had 
applied  the  annuity  in  some  manner  which  she  considered 
to  be  for  the  plaintiff's  benefit,  and  consequently  that  the 
plaintiff  was  entitled  to  the  account  asked  for.  They  fur- 
ther contended  that  Mrs.  Heyl's  separate  estate  was  liable 
to  make  good  her  breaches  of  trust,  citing  Macqueen  on 
Husband  and  Wife  (*) ;  Savage  v.  Foster  (*) ;  Barraio  v. 
323]  *  Barrow  {*) ;  Olive  v.  Carew  H  ;  Yaughan  v.  Vander- 
stegen  (*} ;  Hobday  v.  Peters  (*) ;  Sriarpe  v.  Foy  (') ;  la  re 
LusKs  Trust  (").  It  was  well  settled  that  a  married 
woman's  separate  estate  was  liable  for  her  general  engage- 
ments :  Lewin  on  Trusts  (*) ;  a  fortiori  ought  it  to  be  liable 
for  her  breaches  of  trust. 

The  Master  of  the  Rolls  referred  to  London  Chartered 
Bank  of  Australia  v.  Lempriere  ('**). 

Mr.  Southgate^  Q.C.,  and  Mr.  Freeling^  contended  that, 
having  regard  to  the  nature  of  the  trust  in  favor  of  the 
plaintiff,  the  defendants  were  not  bound  to  account.  The 
annuity  was  given  to  Mrs.  Heyl  subject  only  to  the  condi- 
tion of  maintaining  the  infant,  which  she  had  done. 

Sir  G.  Jessel,  M.R.:  The  claim  made  by  this  suit  arises 
on  a  gift  of  an  annuity  of  £100  to  a  lady  then  single,  bnt 
afterwards  married,  being  a  rent-charge  of  £100  charged  on 
real  estate,  and  given  to  ner  in  trust  to  pay  and  apply  the 
same  in  her  discretion  for  the  benefit  of  John  Wainford 
during  his  life,  and  for  his  advancement,  maintenance,  or 
support,  or  otherwise  for  his  benefit,  and  without  being  re- 
sponsible or  answerable  for  any  of  the  moneys  so  laid  out, 
or  the  exercise  of  the  discretion  so  vested  in  the  trustee  as 

(')  2d  ed.,  p.  136.  («)  28  Beav.,  854. 

(«)  9  Mod.,  35.  (•)  Law  R«p.,  A  Ch.,  86. 

(«)  4  K.  A  J.,  409.  O  Ibid.,  591. 

(*)  I  J.  cfe  II.,  199.  (»)  6th  ed.,  p.  627. 

(*)  2  Drew.,  863,  408.  ("'')  Law  K«'p.,  4  P.  C,  572. 
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to  the  mode  ^nd  extent  of  expending  and  laying  out  the 
same.  On  this  it  has  been  suggested  that  tlie  lady  is  en- 
titled to  retain  the  £100  like  a  guardian  who  has  that  sum 
allowed  for  maintenance  subject  to  the  condition  of  main- 
taining the  infant.  I  cannot  so.  read  it.  She  is  entitled 
simply  to  receive  the  £100  and  apply  it  for  the  benefit  of  the 
infant.  Whatever  she  so  applies,  though  she  is  mistaken- 
as  to  its  being  really  for  his  benefit,  is  not  to  be  charged 
against  her ;  but,  as  I  read  this  will,  she  is  not  to  put  one 
single  shilling  into  her  own  pocket,  or  to  apply  one  single 
shilling  for  her  own  us«.  I  shall  therefore  direct  an  account 
of  the  application  of  the  rent- charge  *of  £100,  and  an  [324 
inquiry  how  much  thereof  has  not  been  applied  for  the 
benefit  of  the  infant,  and  how  the  sum  not  so  applied  has 
been  disposed  of. 

Then  it  is  said  that  the  lady  actually  received  the  annuity 
after  her  marriage,  it  being  a  legal  rent- charge.  It  appears 
that  she  had  some  separate  estate  settled  to  her  own  use 
under  her  marriage  settlement ;  and  then  it  is  said,  that 
though  the  husband  became  by  the  marriage  the  legal 
owner  of  the  rent-charge,  yet  if  he  allowed  his  wife  to  re- 
ceive money  which  she  could  only  receive  as  his  agent 
(because  he  became  by  the  marriage  legal  owner  of  the 
rent-charge),  and  to  apply  it  for  general  purposes  of  the 
household,  or  for  other  purposes,  the  wife  thereby  became 
liable  as  having  charged  her  separate  estate  with  the  amount 
so  received  and  misapplied.  I  asked  for  some  authority  for 
that  proposition,  but  no  authority  has  been  furnished  me. 
The  principle,  as  I  have  always  understood  it,  is  this :  a 
married  woman  is  liable — or  rather  her  separate  estate  is 
liable  (for  there  is  no  personal  liability  as  far  as  she  is 
concerned) — to  make  good  all  contracts  which  are  made  by 
her  with  express  reference  to  the  separate  estate,  or  which 
from  the  nature  of  the  contract  itself  must  be  intended  to 
be  so  referred  ;  but  she  is  not  liable  even  for  general  con- 
tracts which  from  their  nature  cannot  be  so  referred  ;  a 
fortiori  she  is  not  liable  for  general  torts,  but  her  husband 
is  liable.  Her  separate  estate  may  be  liable  for  a  fraud  re- 
lating to  the  separate  estate,  that  is  dealing  with  the  separate 
estate  by  way  of  fraudulent  representation.  A^ain,  the  es- 
tate may  be  made  liable  for  an  actual  appropriation  of  funds 
subject  to  the  same  settlement  and  the  same  trusts  which 
create  the  separate  estate ;  in  other  words,  the  trustees  or 
persons  claiming  to  be  entitled  to  these  other  funds  may 
say  as  a^^ainst  the  married  woman  entitled  to  the  separate 
estate,  ''You  have  received  by  anticipation"  (she  not  being 
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restrained  from  anticipation)  "  a  part  of  the  sepafate  estate 
coming  to  you  under  that  settlement."  That,  as  I  under- 
stand, is  the  decision  in  Clive  v.  Carew  (').  But  apart  from 
such  cases  as  these,  one  cannot  conceive  why  she  should  be 
made  liable  for  general  torts  in  reference  to  trusts  any  more 
325]  than  for  general  torts  at  law.  Strictly  speaking  *8he 
cannot  commit  torts ;  they  are  toi-ts  of  her  husband,  and 
therefore  she  creates  as  against  her  husband  a  liability.  In 
the  case  before  me  it  is  difficult  to  understand,  if  she  were 
in  fact  a  trustee  instead  of  her  husband,  how  the  conse- 
quence contended  for  could  follow.  The  husband  acts  far 
ner,  although  she  remains*  trustee,  just  as  the  husband  of  an 
executrix  acts  for  her ;  and  her  receipts  must  be  treated  as 
the  receipts  of  the  husband,  and  he  alone  must  be  liable. 
Therefore  I  cannot  see  my  way  to  make  any  decree  against 
her  separate  property. 

Solicitors  :  Mr.  John  HoXder  ;  Messrs.  HeatTier  &  Son. 

0)  IJ.  A  H.,  199. 


[Law  Reports,  20  Equity  Cases,  825.] 
M.R.,  Jane  10,  1876. 

In  re  Australian  Direct  Steam  Navigation  Company. 

Company — Windinff-up — MariUme  Lien — Mode  of  mforcing  LUn — Proceeding  in  Ad- 
miralty Court — Arrest  of  Vessel — Sequestration — Companies  Act,  1862  (25  it  26 
Vict,  c.  89),  s.  163. 

The  proper  mode  of  enforcing  a  maritime  lien  on  a  vessel  belonging  to  a  company 
which  has  been  ordered  to  bo  womid  up,  is  by  a  proceeding  in  the  winding-up  and 
not  by  a  proceeding  in  rem  in  the  Admiralty  Court. 

The  arrest  of  a  vessel  by  the  Admiralty  Court  is  a  "  sequestration "  within  the 
meaning  of  the  Companies  Act,  1862,  s.  163. 

On  the  17th  of  April,  1875,  the  Australian  Direct  Steam 
Navigation  Company,  Limited,  was  ordered  to  be  wound 
up,  and  on  the  26th  of  May  a  liquidator  was  appointed. 

The  company  was  indebted  to  Mr.  C.  H.  J.  Baker,  the 
master  of  a  steamship  belonging  to  the  company,  and  named 
the  Victoria,  in  a  sum  of  £164  for  wages.  Mr.  Baker  ap- 
plied to  the  liquidator  for  payment  of  this  sum,  and  upon 
being  refused  payment,  he  commenced  a  cause  of  wages  in 
the  Admiralty  Court  with  the  view  of  establishing  a  lien  on 
the  Victoria  for  the  amount  due  to  him.  In  this  cause  the 
Victoria  was  arrested  under  an  order  of  the  Court  of  Ad- 
miralty. 

A  motion  was  now  made  on  behalf  of  the  liquidator  that 
325]  Baker  *might  be  restrained  from  further  prosecuting 
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the  caiis^,  and  might  be  ordered  to  withdraw  all  warrants 
and  processes  issued  by  the  Court  of  Admiralty  at  his  in- 
stance. 

Mr.  Miller^  Q.C.,  and  Mr.  Everitt^  for  the  liquidator: 
The  suit  in  the  Admiralty  Court  is  a  proceeding  commenced 
against  the  company  without  leave  of  the  court  after  a  wind- 
ing-up order  had  been  made,  and  therefore  ought  to  be  re- 
stKiined  under  sect.  85  of  the  Companies  Act,  1862.  If  it 
be  said  that  the  proceeding  is  not  against  the  company  but 
the  ship,  still,  under  sect.  163  of  the  Companies  Act,  1862, 
the  proceeding  would  be  void.  If  Baker  liad  at  the  com- 
mencement 01  th<^  winding-up  a  valid  lien  on  the  ship,  he 
may  be  entitled  to  be  paid  his  debt  in  priority  to  other  cred- 
itors ;  but  he  has  no  right  to  enforce  it  except  in  the  wind- 
ing-up. If  he  had  not  a  valid  lien  at  the  commencement  of 
the  winding-up,  then  no  lien  can  attach  afterwards ;  there- 
fore, qudcunque  may  the  proceedings  in  the  Admiralty 
Court  are  wrong. 

Mr.  IncCy  for  Baker :  The  cause  of  wages  is  a  proceeding 
in  rem  and  not  a  proceeding  against  the  company,  and  there 
is  nothing  in  the  Companies  Acts  to  interfere  with  such  a 
proceeding.  The  master  of  a  ship  has  a  maritime  lien  on 
the  ship  for  his  wages :  24  Vict.  c.  10,  s.  10 :  The  Bold 
Buccleugh  (*) ;  The  Mary  Ann  (").  This  lien  springs  into 
existence  the  moment  the  circumstances  give  birth  to  it,  but 
it  must  be  enforced  by  proceedings  in  rem;  consequently 
the  proceedings  in  the  Admiralty  Court  were  proper,  if 
those  proceedings  had  not  been  taken,  it  would  have  been 
alleged  against  the  creditor  that  his  title  to  a  lien  was  not 
complete. 

Sir  G.  Jessel,  M.R.:  In  my  opinion  the  arrest  of  a  ship 
is  a  sequestration  within  the  163d  section  of  the  Companies 
Act,  1862.  The  term  ''sequestration"  has  no  particular 
technical  meaning ;  it  simply  means  the  ^detention  of  [327 
property  by  a  court  of  justice  for  the  purpose  of  answering 
a  demand  which  is  made.  That  is  exactly  what  the  arrest 
of  a  ship  is ;  and  consequently,  as  I  read  the  163d  section, 
it  is  void  in  the  case  of  a  creditor  who  can  prove  under  the 
winding-up,  if  the  sequestration  takes  place  after  the  wind- 
ing-up order  has  been  made,  as  is  the  case  here.  Then  the 
only  other  point  is  whether  the  creditor  has  a  maritime  lien 
independently  of  the  proceedings  in  the  Admiralty  Court. 
Whether  those  proceedings  were  necessary  to  complete  the 
creditor's  title,  I  do  not  mean  to  say  ;  but  if  they  were,  then 
his  title  was  inchoate  and  not  complete  at  the  time  of  the 

(»)  1  Moo.  p.  C,  267.  («)  Law  Rep.,  1  A.  &  E.,  8. 
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winding-up  order,  of  which  he  had  full  notice.  If,  on  the 
other  hand,  he  had  a  complete  lien  before  the  winding-up 
order,  the  proper  way  of  enforcing  that  lien  was  by  taking 
out  a  summons  in  the  matter  of  the  winding-up,  and  asking 
that  the  property  subject  to  the  lien  might  be  realized  and 
the  proceeds  applied  in  satisfaction  of  the  lien,  or  else  that 
a  sufficient  security  might  be  given,  so  that  the  amount  due 
to  the  creditor  should  be  forthcoming.  There  is  no  hard- 
ship in  this  upon  the  creditor.  Instead  of  going  to  the 
Admiralty  Court  he  could  have  applied  to  this  court- by  a 
process  at  least  as  cheap  and  at  least  as  speedy  as  that  of 
the  Admiralty  Court.  I  think  the  proper  order  will  be  that 
a  sum  be  carried  to  a  separate  account  in  the  winding-up  to 
answer  the  claim,  and  thereupon  all  proceedings  in  the 
Admiralty  Court  must  be  stayed,  and  the  Admiralty  Mar- 
shal withdrawn  from  the  vessel.  I  shall  not,  in  any  event, 
allow  Baker  the  costs  of  this  motion,  as  he  instituted  the 
proceedings  with  full  notice  of  the  winding-up  ;  but  I  shall 
reserve  the  question  of  whether  he  should  pay  costs  until  I 
know  more  of  his  claim. 

Solicitors :  Messrs.  Lawless,  Nelson  <fe  Co.;  Messrs.  Ingle- 
deWy  Ince  &  Gfreening. 


[Law  Reports,  20  Equity  Cases,  828.] 
M.R.,  June  12,  1875. 

328]  *Marshal  V.  Crutwell. 

[18Y6    M.     152.] 
husband  and  Wife — Banking  Avcount  in  Joint  Names — AdvaneemetU — RatiUing  7V%uL 

The  husband  of  the  plaintiff  being  in  failing  health  transferred  his  banking  accoont 
from  his  own  name  into  the  joint  names  of  himself  and  his  wife,  and  directed  the 
bankers  to  honor  checks  drawn  cither  by  himself  or  his  wife ;  and  he  afterwards 
paid  in  considerable  sums  to  this  account  All  checks  were  afterwards  drawn  by 
the  plaintiff  at  the  direction  of  her  husband,  and  the  proceeds  were  applied  in  pay- 
ment of  household  and  other  expenses.  The  husband  never  explained  to  the  plain- 
tiff what  his  intention  was  in  transferring  the  account,  but  he  was  stated  by  the 
bank  manager  to  have  remarked  at  the  time  of  the  transfer  that  the  balance  of  the 
account  would  belong  to  the  survivor  of  himself  and  his  wife.  After  the  death  of 
her  husband  (which  took  place  a  few  months  after  the  transfer)  the  plaintiff  claimed 
to  be  entitled  to  the  balance: 

Held,  that  the  transfer  of  the  account  was  not  intended  to  be  a  provision  for  the 
plaintiff,  but  merely  a  mode  of  conveniently  managing  her  husband's  affiurs ;  and 
consequently  that  she  was  not  entitled. 

Ox  the  12th  of  November,  1874,  Henry  Marshal  (who  had 
for  some  time  previously  heen  in  failing  health,  and  fre- 
quently unable  to  attend  to  business)  called  at  the  London 
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and  County  Bank,  where  he  kept  his  banking  account. 
The  balance  standing  to  his  credit  on  that  day  was  £980  2^. 
4<i.,  and  he  drew  a  check  for  that  amount,  and  requested 
the  manager  to  open  an  account  in  the  joint  names  of  him- 
self and  his  wife,  and  to  honor  any  checks  drawn  upon  the 
bank  either  by  himself  or  his  wife.  He  at  the  same  time 
remarked  to  the  manager  (as  the  manager  deposed)  that  the 
balance  of  the  account  would  belong  to  the  survivor  of  him- 
self and  his  wife. 

An  account  was  accordingly  opened  by  the  bank  in  the 
joint  names  of  Marshal  and  his  wife.  The  sum  of  £980 
2s,  4d,  was  placed  to  the  credit  of  the  account  so  opened, 
and  considerable  sums  were  afterwards  paid  in  by  Marshal 
to  the  credit  thereof.  Marshal  never  liimself  drew  any 
checks,  but  his  wife  by  his  direction  drew  checks,  which 
were  duly  honored.  The  proceeds  of  the  checks  were  ap- 
plied in  payment  of  household  and  other  expenses. 

*Henry  Marshal  died  in  April,  1875,  having  by  his  [329 
will  appointed  his  wife  and  the  defendant  Crutwell  execu- 
trix and  executor. 

At  his  death  the  sum  of  £1,226*05.  2d.  was  standing  to  the 
credit  of  the  account.  His  widow  claimed  to  be  entitled  to 
this  sum  for  her  own  use,  and  instituted  this  suit  against 
Crutwell  and  the  persons  beneficially  interested  under  the 
will  to  establish  her  right. 

It  did  not  appear  that  Marshal  ever  made  any  statement 
to  the  plaintiff  as  to  his  intention  in  opening  the  joint 
account. 

Mr.  Bush^  for  the  plaintiff;  submitted  that  the  plaintiff 
was  entitled  to  the  fund,  citing  *2>MW77ie7'  v.  Pitcher  {'); 
Gosling  v.  Gosling  ('). 

The  Master  of  the  Kolls  referred  to  Fowkes  v.  Pas- 
coe  C). 

Mr.  Marcy^  for  the  defendants,  was  not  called  upon. 

Sir  Gr.  Jessel,  M.R.:  The  question  I  have  to  decide  is 
one  of  some  importance,  because  it  involves  the  considera- 
tion of  what  is  the  rule  of  law  to  be  followed  in  cases  of  this 
description.  The  law  on  the  subject  has  been  recently  laid 
down  in  Fowkes  v.  Pascoe^  by  which  I  am  bound,  and  from 
which  I  must  not  be  understood  as  dissenting  in  any  wiiy, 
nor  do  I  suggest  that  it  does  not  present  a  rational  view  of 
the  law,  though  I  am  not  quite  sure  whether  it  agrees  with 

¥revious  decisions.     As  I  understand  it,  the  law  is  this: 
he  mere  circumstance  that  the  name  of  a  child  or  a  wife  is 
inserted  on  the  occasion  of  a  purchase  of  stock  is  not  suffi- 

0)  2  My.  A  K.,  262.  («)  8  Drew.,  335.  (»)  Law  Rep.,  10  Ch.,  843. 


832  EQUITY  CASES.  -  {L.  R. 

im  Marshal  y.  Crutwell.  M.R. 

dent  to  rebut  a  resulting  trust  in  favor  of  the  purchaser  if 
the  surrounding  circumstances  lead  to  the  conclusion  that  a 
trust  was  intended.  Although  a  purchase  in  the  name  of  a 
wife  or  a  child,  if  altogether  unexplained,  will  be  deemed  a 
gift,  yet  you  may  take  suiTOunding  circumstances  into  con- 
sideration, so  as  to  say  that  it  is  a  trust,  not  a  gift.  So  in 
the  case  of  a  stranger,  you  may  take  surroundmg  circum- 
stances into  consideration,  so  at  to  say  that  a  purchase  in 
his  name  is  a  gift,  not  a  trust. 

330]  *Now  m  the  present  case  the  husband,  being  in  fail- 
ing health,  goes  to  the  bank  and  says,  ''Change  the  account 
from  my  own  name  into  the  name  of  myself  and  my  wife,  and 
I  authorize  you  to  honor  the  checks  of  either  of  us."  The 
bank  manager  says  (but  I  cannot  rely  on  loose  conversa- 
tions, of  which  he  has  evidently  no  specific  recollection), 
that  he  said  also,  ''the  balance  of  the  account  will  belong  to 
the  survivor."  Whether  he  said  so  or  not,  I  think  is  not 
very^material,  because  the  word  "belong"  is  an  ambiguous 
word,  and  no  real  conclusion  can  be  drawn  from  that. 

What  afterwards  occurred  was  this:  The  man's  health 
not  improving  he  never  drew  a  check.  His  wife  drew  all 
checks  against  the  account,  and  she  applied  the  proceeds  to 
household  purposes,  and  I  suppose  small  sums  to  her  own 
use.  All  the  sums  afterwards  paid  in  by  the  husband  were 
carried  to  the  credit  of  the  account  in  tne  joint  names.  Of 
course  the  theory  is,  that  not  only  the  sum  transferred,  but 
all  the  sums  paid  in  from  time  to  time,  would  go  to  the  wife. 
Now,  in  all  the  cases  in  which  a  gift  to  the  wife  has  been 
held  to  have  been  intended,  the  husband  has  retained  the 
dominion  over  the  fund  in  this  sense,  that  the  wife  during 
the  lifetime  of  the  husband  has  had  no  power  independently 
of  him,  and  the  husband  has  retained  the  power  of  revoking 
the  gift.  In  transferring  a  sum  of  stock  there  is  no  obvious 
motive  why  a  man  should  put  a  sum  of  stock  into  the  name 
of  himself  and  his  wife.  She  cannot  receive  the  dividends ; 
he  can  and  must,  and  it  is  difficult  to  see  any  motive  of  con- 
venience or  otherwise  which  should  induce  a  man  to  buy  a 
sum  of  stock,  or  transfer  a  sum  of  stock  (if  there  is  any 
difference  between  the  two)  in  or  into  the  names  of  himself 
and  his  wife,  except  the  motive  of  benefiting  her  in  case  she 
sui-vives.  But  here  we  have  the  actual  fact  that  the  man 
was  in  such  a  state  of  health  that  he  could  not  draw  checks, 
and  the  wife  drew  them.  Looking  at  the  fact  that  subse- 
quent suras  are  paid  in  from  time  to  time,  and  taking  into 
view  all  the  circumstances  (as  I  understand  I  am  bound  to 
do),  as  a  juryman,  I  think  the  circumstances  show  that  this 
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was  a  mere  arrangement  for  convenience,  and  that  it  was 
not  intended  to  be  a  provision  for  the  wife  in  the  event  which 
might  happen,  that  at  the  husband's  death  there  might  be  a 
fund  standing  to  the  credit  of  the  banking  account.  I  take 
into  account  the  ^circumstance  that  the  wife  could  [331 
draw  upon  the  fund  in  the  husband's  lifetime,  so  that  it 
would  not  necessarily  be  a  provision  for  her  after  his  death ; 
and  also  the  circumstance  that  the  amount  of  the  fund  at 
his  death  must  be  altogether  uncertain  ;  and,  having  regard 
to  the  rule  which  is  now  binding  on  me,  that  I  must  mfer 
from  the  surrounding  circumstances  what  the  nature  of  the 
transaction  was,  I  come  to  the  conclusion  that  it  was  not  in- 
tended to  be  a  provision  for  the  wife,  but  simply  a  mode  of 
conveniently  managing  the  testator's  affairs,  and  that  it 
leaves  the  money  therefore  stiU  his  property. 

There  will  be  a  declaration  that  tne  widow  is  not  entitled 
to  the  fund,  and  the  costs  will  come  out  of  the  estate. 

Solicitors :  Messrs.  Prior ^  Churchy  Bigg  <&  Adams. 


See  10  Eng.  Rep.,  802,  note;  also 
ante,  p.  697,  note. 

The  plaintiff  had  no  separate  estate 
and  her  husband,  an  alien,  purchased 
real  estate  and  had  it  conveyed  to  her, 
not  by  way  of  gift,  but  solely  because 
as  such  alien  he  could  not  nold  real 
estate ;  and  on  a  sale  of  the  premises 
by  the  husband,  as  his  own  property, 
the  wife,  "at  his  request,  conveyed  the 

Eroperty,  and  the  purchaser  gave  to  the 
usband  in  part  payment  a  note  made 
payable  to  the  order  of  the  wife,  at  his 
request,  for  the  reason,  as  the  husband 
testified,  that  the  title  to  the  premises 
being  in  her  he  wished  to  make  both 
parts  of  the  transaction  corres(>ond. 
The  note  was  paid  to  the  husband, 
although  not  surrendered. 

In  an  action  on  the  note  in  the  name 
of  the  wife  :  held,  that  as  she  had  no 
separate  estate  and  as  husband  and 
wife  are  still  one  person  in  law,  except 
where  she  has  a  separate  estate,  the 
husband  might  sell  his  property,  and 
a  note  taken  therefor  payable  to  his 
wife  was  his  property. 

Held,  that  the  wife  never  owned  the 
note,  and  payment  thereof  to  the  hus- 
band was  good,  and  the  wife  was  not 
entitled  to  recover :  Dunn  v.  Hombecky 
7  Hun,  629. 

A  promissory  note  made  payable  to  a 
married  woman  at  the  request  of  her 


husband,  upon  a  consideration  moying 
solely  from  him,  is  a  voluntary  gift 
from  the  husband,  and  she  does  not, 
under  General  Statutes,  ch.  108,  §  8, 
acquire  a  title  to  it  as  her  sole  prop- 
erty free  from  his  control ;  nor  can  she 
maintain  an  action  upon  it  in  her  own 
name  :  Totole  v.  Tatole,  114  Mass.,  167. 

A  deed  from  a  third  person  to  a  wife, 
made  at  the  request  of  her  husband 
and  with  the  intent  to  vest  in  her  the 
legal  estate,  is  presumed,  in  the  ab- 
sence of  clear  proof  to  the  contrary,  to 
have  been  intended  as  a  provision  for 
her,  and  does  not  create  a  resulting 
trust  in  the  husband's  favor. 

A  husband  assents  in  writing,  within 
the  meaning  of  Gen.  Stats.,  ch.  108, 
§  8,  to  his  wife's  mortgage  of  her  real 
property,  when  he  signs,  as  guarantor, 
her  promissory  note  secur^  by  the 
mortgage,  it  being  expressed  upon  its 
face  that  it  is  secured  by  the  mort- 

The  assignment  to  a  husband  of  a 
mortgage  upon  his  wife's  real  estate, 
which,  by  the  terms  of  the  deed  con- 
veying the  estate  to  her,  she  was  to 
assume  and  pay,  vests  a  good  title  to 
the  mortgage  in  him,  though  his  right 
to  enforce  it  is  suspended  during  her 
life:  Camerais  v.  Weeselhoeft,  114  Mass., 
650. 

As  the  wife  may  make  her  husband 


13  Eng.  Rep. 
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her  agent  to  collect  debts  due  her,  to  \Vliere  the  husband  purchases  land 
receive  from  others  the  income  of  her  with  his  own  monej,  and  has  the  deed 
estate,  and  to  manage  and  control  it  in  made  to  his  wife,  if  she  acquires  anj 
her  name,  his  dealing  with  it  will  be  right  in  the  land,  it  is  by  way  of  ad- 
presumed,  in  the  absence  of  proof  to  vancement,  and  this  will  depend  upon 
the  contrary,  to  be  in  the  character  of  intention  of  the  parties  at  the  time  of 
agent.  His  receipt  of  income  and  the  transaction.  The  question  of  ad- 
proceeds,  with  her  consent,  will  be  in  vancement  under  such  circumstances, 
that  character  and  for  her  and  they  though  presumed  in  the  first  instance, 
will  not  become  his  property.  is  a  question  of  pure  intention,  and. 

If  the  husband  claims  such  income  therefore,  any  antecedent  or  contempo- 

as  a  gift  or  other  legal  transfer  thereof  raneous  acts  or  facts  may  be  received, 

by  the  wife  to  him,  the  burden  of  proof  either  to  rebut  or  to  support  the  pre- 

is  upon  him  to  establish  his  claim  :  sumption  ;  and  any  acts  or  facts,  so  im- 

Patten-  v.  Patten,  75  111.,  446.  mediately  after  the  purchase  as  to  be 

The  fact  that  the  husband  paid  the  fairly  considered  a  part  of  the  transac- 
consideration  money  for  an  estate  con-  tion,  may  be  received  for  the  same  pur- 
veyed to  the  wife  will  not  control  the  pose  ;  and  this  presumption  is  stronger 
presumption  that  the  conveyance  was  in  favor  of  a  wife  than  a  child,  for  the 
intended  by  him  as  a  provision  for  her,  reason  that  she  cannot,  at  law,  be  tras- 
and  will  not  establish  a  resulting  trust  tee  of  her  husband  :  W%l»on  v.  Beau- 
in  his  favor:  Edgerly  v.  Edgeny,  112  champ ,  50  Miss.,  24. 
Mass.,  175, 


[Law  Reports,  20  Equity  Cases,  881.] 
M.R.,  June  26,  1876. 

Ross  V.  Parkyns. 

[1871     R.     166.] 

Principal  and  Agent — Partnership — Underwriting  Butinen — Agreement  to  Aare 

Profits. 

An  agreement  dated  in  August,  18ft4  (previously  to  the  passing  of  the  act  28  A^ 
29  Vict.  c.  86),  provided  that  an  underwriting  account  at  Lloyd's  should  be  carried 
on  in  the  name  of  the  defendant,  and  the  subscription  paid  in  his  name ;  that  all  poli- 
cies, losses,  and  averages  should  bo  signed  and  settled  by  the  defendant,  or  by  the 
plaintiff  as  his  agent ;  that  the  plaintiflT  should  apply  the  whole  or  such  part  of  his 
time  and  attention  to  the  said  business  as  might  be  required  for  conducting  the  same ; 
that  proper  books  of  account  should  be  kept  by  the  plaintiff,  he  obtaining  such  as- 
sistance from  time  to  time  as  he  might  find  neee».sary,  subject  to  the  approval  of  the 
defendant;  that  the  plaintiff  should  be  paid  or  allowed  a  salary  of  £160  by  the  de- 
fendant ;  that  the  profits  should  be  divided  between  Uie  plaintiff  and  the  defendant 
in  the  following  proportions,  viz.,  that  the  defendant  should  be  entitled  to  four-fiiths 
and  the  plaintiff  to  one-fifth;  that  if  in  any  one  year  the  business  should  not  yield 
any  profit,  but  a  loss  should  accrue  to  the  defendant,  then  he  alone  should  bear  and 
pay  the  said  lo8.<i,'And  the  plaintiff  should  be  entirely  exempt  from  bearing  or  |>aying 
any  part  or  proportion  thereof,  and  any  profit  arising  from  the  business  of  any  one 
year  should  not  be  set  off  against  or  reduced  by  the  loss  in  any  other  year ;  anci  that 
if  after  the  division  of  profits  in  any  one  year  any  unexpected  claim  or  demand 
332]  should  be  made  upon  the  partners,  they  should  advance  and  pay  their  *re- 
Hpective  jiroportions  thereof,  nevertheless  so  that  the  plaintiff  be  not  called  upon  to 
pay  any^rent^T  sum  of  money  in  respect  of  the  business  of  any  one  year  than  the 
amount  df  the  sum  he  should  then  have  received  as  and  for  his  share  of  the  profits 
in  respect  of  the  business  for  that  same  year  : 

Iltldj  that  the  contract  was  one  of  hiring  and  service,  and  not  of  partnership. 
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On  the  6tli  of  Mav,  1863,  the  defendant,  Sir  Thomas 
George  Augustus  Parkyns,  commenced  carrying  on  busi- 
ness in  his  own  name  as  an  underwriter  at  Lloyd's,  of  which 
the  defendant  was  a  member. 

On  the  6th  of  August,  1864  (previously  to  the  passing  of 
the  act  28  &  29  Vict.  c.  86),  a  written  agreement  was  entered 
into  between  the  plaintiff,  James  Russell  Ross  (who  was  not 
then  a  member  of  Lloyd's),  and  the  defendant,  whereby  it 
was  recited  that  the  defendant  had  been  engaged  as  an  un- 
derwriter in  Lloyd's,  and  that  it  had  been  agreed  that  the 
underwriting  account  in  the  name  of  the  defendant,  which 
commenced  on  the  6th  of  May,  1863,  should  be  continued 
for  three  years  from  that  date  upon  the  terms  and  condi- 
tions thereinafter  mentioned.  These  conditions,  so  far  as 
material,  were  as  follows : 

''(1.)  That  the  underwriting  account  which  commenced 
on  the  6th  day  of  May,  1863,  shall  continue  for  the  ;period 
of  three  years  from  that  date,  and  shall  be  carried  on  m  the 
name  of  the  said  Sir  Thos.  Greo.  Augustus  Parkyns,  and 
that  the  subscriptions  shall  be  made  in  his  name  only.  That 
the  policies,  losses,  and  averages  shall  and  may  be  signed 
and  settled  respectively  by  the  said  Sir  Thomas  George  Au- 
gustus Parkyns,  or  by  the  said  J.  R.  Ross  as  his  agent. 

''(2.)  That  the  said  James  Russell  Ross  shall  apply  the 
whole  or  such  part  of  his  time  and  attention  to  the  said 
business  as  may  be  required  for  conducting  the  same. 

''  (3.)  That  proper  books  of  account  shall  be  kept  of  and 
relating  to  the  said  underwriting  business  by  the  said  James 
RusseU  Ross,  he  obtaining  such  assistance  from  time  to  time 
as  he  may  find  necessary,  subject  to  the  approval  of  the  said 
Sir  Thomas  George  Augustus  Parkyns,  tne  expense  of  such 
assistance  to  be  borne  by  the  said  underwriting  business. 
That  true  and  particular  entries  shall  be  made  in  such  books 
of  account  by  the  party  keeping  the  *same  of  all  such  [333 
transactions,  matters,  and  things  as  are  usually  written  or 
entered  in  books  of  account  kept  by  persons  engaged  in  con- 
cerns of  a  similar  nature. 

"(4.)  That  the  .said  books  of  account,  together  with  all 
securities,  letters,  and  other  things  which  from  time  to  time 
shall  concern  the  said  business  shall  remain  and  be  kept 
and  preserved  at  the  counting-house  where  it  shall  be  agreed 
by  the  said  parties  to  conduct  the  business  from  time  to 
time,  and  that  each  of  the  said  parties  shall  have  free  access 
to  inspect,  examine,  cast  up,  and  copy  the  same  without 
any  hindrance  or  denial  of  or  by  either  of  them. 

''(5.)  That  the  said  J.  R.  Ross  has  been  paid  and  al- 
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lowed  a  salary  or  sum  of  £150  per  annum  by  the  said  Sir 
Thomas  George  Augustus  Parkyns  since  the  said  6th  day 
of  May,  1863,  and  shall  continue  to  be  paid  or  allowed  the 
said  salary  or  sum  of  £150  by  the  said  Sir  Thomas  George 
Augustus  Parkyns  in  each  and  every  year  during  the  resi- 
due of  the  said  term  of  three  years,  by  equal  half-yearly 
payments. 

''(6.)  That  the  gains  and  profits  of  the  said  business, 
after  deducting  all  expenses  attending  the  same,  shall  be 
divided  between  the  said  parties  in  the  folio  wing,  propor- 
tions, namely :  The  said  Sir  Thomas  George  Augustus  Par- 
kyns shall  be  entitled  to  and  have  four-fiftli  parts  or  shares 
thereof,  and  the  said  James  Russell  Ross  shall  be  entitled 
to  the  remaining  one-fifth  part  or  share  thereof.  And  it  is 
hereby  expressly  agreed  and  declared  that  in  case  in  any 
one  or  more  years  of  the  term  during  which  the  said  busi- 
ness shall  be  carried  on  the  same  shall  not  yield  anyp^ofit, 
but  a  loss  shall  eventually  accrue  to  the  said  Sir  Tnomas 
George  Augustus  Parkyns  thereupon  during  such  one  or 
more  years,  that  he  shall  alone  bear  and  pay  the  said  loss, 
and  the  said  J.  R.  Ross  shall  be  entirely  exempted  from 
bearing  or  paying  anv  part  or  proportion  thereof,  and  any 
profit  arising  from  the  business  of  any  one  year  shall  not 
be  set  off  against  or  be  reduced  by  the  loss  in  any  other 
year  of  the  said  term,  but  the  account  for  each  year  shall 
be  closed  and  settled  as  one  distinct  and  separate  account. 

"jt7.)  That  the  accounts  of  the  said  business  for  ascer- 
taining the  profit  or  loss  accrued ,  thereto  or  sustained 
thereby  during  any  one  year  of  the  said  term  shall  not  be 
334]  considered  as  closed  or  ^settled  before  the  expiration 
of  two  years  next  following  the  end  of  that  one  year,  and 
that  the  profits  arising  from  the  underwriting  of  the  first 
year  of  the  said  term,  or  any  part  thereof,  shall  not  be 
divided  before  the  1st  day  of  January,  1866,  nor  the  profits 
of  any  succeeding  year  before  the  expiration  of  two  years 
next  following  the  end  of  that  year,  and  that  before  any 
division  of  such  profits  be  made,  due  provision  shall  be 
made  for  meeting  and  satisfying  any  claims  which  may  be 
then  pending  against  the  said  parties  in  respect  of  the  said 
business,  and  that  if  after  such  division  of  profits  in  any 
one  year  any  unexpected  claim  or  demand  shall  be  made 
upon  or  against  the  said  parties,  they  shall  advance  and 
pay  their  respective  proportions  thereof,  nevertheless  so 
that  the  said  J.  R.  Ross  be  not  called  upon  to  pay  any 
greater  sum  of  money  in  respect  of  the  business  of  any  one 
year  than  the  amount  of  the  sum  he  shall  then  have  re- 
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ceived  as  or  for  his  share  of  the  profits  in  respect  of  the 
said  business  for  that  same  year." 

The  business  was  carried  on  upon  the  terms  of  the  agree- 
ment down  to  the  6th  of  May,  1866 ;  and  was  afterwards 
continued,  without  any  further  written  agreement  being  en- 
tered into,  and  on  exactly  similar  terms,  down  to  the  31st 
of  December,  1870. 

In  December,  1871,  the  plaintiff  filed  the  bill  in  this  suit, 
alleging  that  the  business  nad  been  carried  on  by  the  plain- 
tiff and  defendant  in  partnership:  and  praying  that  the 
partnership  accounts  might  be  taken,  and  the  affairs  thereof 
wound  up  under  the  direction  of  the  court. 

The  cause  now  came  on  to  be  heard. 

Mr.  Roxburgh^  Q.C.,  and  Mf.  Bradford^  for  the  plaintiff, 
contended  that  the  agreement  amounted  to  a  contract  by 
the  plaintiff  and  defendant  to  share  profits  and  losses  in  the 
business  of  underwriters,  and  consequently  that  a  partner- 
ship between  them  was  thereby  constituted.  It  was  true 
that  the  share  of  loss  to  be  borne  by  the  defendant  was 
measured  by  the  profits  he  had  received,  but  this  circum- 
stance did  not  affect  the  principle. 

Mr.  ChiMy^  Q.C.,  and  Mr.  XeJcewich^  for  the  defendant, 
referred  to  Mollwo^  March  &  Co,  v.  Court  of  Wards  {^)y 
Stocker  v.  Brockelbank^), 

*SiR  Qt.  Jessel,  M.R.:  The  question  I  have  to  de-  [335 
cide  is  n^t  a  question  of  liabilitjr  to  third  persons,  but  the 
simple  question  whether  a  certain  agreement  made  between 
the  plaintiff  and  defendant  is  an  agreement  for  hiring  and 
service  or  an  agreement  for  a  partnership.  Like  every  other 
agreement  you  must  look  at  the  whole  of  it  in  order  to 
ascertain  its  meaning.  It  is  said  (and  about  that  there  is  no 
doubt)  that  the  mere  participation  in  profits  inter  se  affords 
cogent  evidence  of  partnership.  But  it  is  now  settled  by 
the  cases  of  Cox  v.  HicJcTnani*),  Bullen  v.  Sharp  (*),  Mollwoj 
March  &  Co.  v.  Court  of  Wards  i^\  that  although'a  right  to 
participate  in  profits  is  a  strong  test  of  partnership,  and 
there  may  be  cases  where  upon  a  simple  participation  in 
profits  there  is  a  presumption,  not  of  law,  but  of  fact,  that 
there  is  a  partnership,  yet  whether  the  relation  of  partner- 
ship does  or  does  not  exist  must  depend  upon  the  whole 
contract  between  the  parties,  and  that  circumstance  is  not 
conclusive. 

Now,  let  us  look  at  this  agreement.    It  is  made  between 

0)  Law  R«p.,  4  P.'C,  419.  (»)  8  H.  L.  C,  268. 

(«)  S  Mac.  <fe  G.,  260.  (*)  Law  Rep.,  1  C.  P.,  86. 
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two  persons,  the  plaintiff  and  the  defendant.  There  is  not 
a  word  about  partnership  in  it  from  beginning  to  end.  That 
is  the  first  observation  to  be  made  upon  it.  They  are  mer- 
cantile men,  and  if  they  were  going  to  be  partners  why  did 
not  they  say  so?  Then  the  first  clause  says  that  the  plain- 
tiff is  to  be  the  defendant's  agent.  And  the  second  clause 
provides  that  the  plaintiff  is  to  applv  the  ''whole  or  such 
part/of  his  time  and  attention  to  the  business  as  may  be  re- 
quired for  conducting  the  same."  That  is  not  conclusive, 
for  jou  may  have  a  sleeping  partner,  but  it  goes  in  the  same 
direction.  Then  the  third  clause  is  remarkable :  [His 
honor  read  it.]  Did  any  one  ever  see  such  a  thing  in  part- 
nership articles  ?  I  do  not  sav  that  such  a  thing  is  impos- 
sible, but  it  is  very  unlikely  that  one  partner  would  keep 
the  books  and  accounts,  ''obtaining  such  assistance  from 
time  to  time  as  he  might  find  necessary,"  and  that  ''subject 
to  the  approval  of  the  other."  Then  the  6th  clause  pro- 
vides that  Ross  is  to  be  paid  by  Sir  Thomas  Parkyns  a  sal- 
ary of  £150  per  annum  in  each  year.  It  is  called  "  salary." 
3o6]  The  term  "  salary  "  is  a  well-known  *term.  It  is  what 
you  pay  to  a  servant  of  the  higher  class,  such  as  servants 
of  the  state,  a  fixed  sum  per  annum,  which  is  generally 
called  by  some  other  term  when  paid  to  servants  of  a  lower 
class,  but  which  you  may  call  salary  in  all  cases.  It  is 
something  that  you  pay  your  servant.  The  term  "  salan^,'' 
as  a  rule,  is  not  applicable  between  partners  interne.  It  is 
not  conclusive,  but  so  far  as  the  common  term  "  salary"  is 
used  as  being  paid  by  one  party  to  another,  that  implies 
that  the  one  is  a  servant.  In  this  case,  the  salary  is  not  a 
sum  of  money  to  be  paid  by  way  of  salary  or  allowance  to 
a  working  partner  out  of  the  assets,  or  according  to  the 
terms  which  you  find  in  partnership  agreements,  "out  of 
the  partnership  gross  profits,"  but  it  is  to  be  paid  by  Par- 
kyns to  Ross  out  of  his  own  pocket,  and  there  is  no  means 
of  getting  it  back  again.  I  think  that  is  very  strong  evi- 
dence that  Ross  was  the  servant  of  Parkyns. 
Then,  the  6th  clause  is  this:  [His  honor  read  it.] 
Here  it  is  quite  ^lain  that  two  things  were  in  the  contem- 
plation of  the  parties.  First,  that  loss  could  not  accrue  to 
Koss,  because  it  is  expressly  spoken  of  as  to  accrue  to  Par- 
kyns. Next,  if  it  does  accrue  to  Parkyns,  he  is  not  to  call 
upon  Ross  to  pay  any  share  of  it.  The  terms  are  '*  that  if 
loss  shall  accrue  to  Parkyns,"  not  ."if  the  business  shall 
be  carried  on  at  a  loss,"  and  Parkyns  is  alotie  to  suffer  any 
loss.  Then  the  7th  clause  provides  that  the  accounts  are  to 
be  made  up  in  a  certain  way,  and  then  it  says,  "  if  after  such 
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division  of  profits  in  any  one  year  any  unexpected  claim  or 
demand " — that  is  anything  they  did  not  anticipate — "shall  • 
be  made  upon  or  against  the  said  parties,  they  shall  advance 
and  pay  their  respective  proportions  thereof,  nevertheless  so 
that  the  said  James  Russell  Ross  be  not  called  upon  to  pay 
any  greater  sum  of  money  in  respect  of  the  business  of  any 
one  year  than  the  amount  of  the  sum  he  shall  then  have  re- 
ceived as  or  for  his  share  of  the  profits  in  respect  of  the 
said  business  for  that  same  year."  Ross  is  only  to  be  called 
upon  to  return  any  money  that  he  has  received  as  or  for  his 
snare  of  profits  for  that  year  ;  that  is,  he  has  received  a 
share  of  profits  which  are  not  really  profits,  because  a  claim 
has  turned  up  afterwards,  showing  that  that  what  he  has  re- 
ceived was  not  profits ;  but  in  no  case  is  he  to  pay  back  any 
of  his  salary.  • 

*It  iis  clear  to  my  mind,  looking  at  the  whole  of  the  [337 
agreement  from  beginning  to  end,  that  Parkyns  is  the  owner 
of  the  business,  and  that  Ross  is  his  servant.     It  is  not  a. 
partnership  contract  at  all,  but  a  contract  for  hiring  and 
service. 

Mr.  Roxburgh  then  asked  for  an  account  of  profits,  on 
the  footing  of  the  plaintiflf  being  an  agent. 

The  Master  of  the  Rolls  said  that  the  bill  made  no 
case  for  such  decree,  which  could  only  be  made  under  special 
circumstances.  The  bill  must  be  dismissed  with  costs,  but 
without  preiudice  to  any  action  at  law  or  suit  in  equity 
which  the  plaintiff  might  be  advised  to  bring  or  institute  to 
recover  his  share,  or  alleged  share,  of  profits. 

Solicitors:  Mr.  TF.  Webb ;  Messrs.  FreaTifields ^Williams. 

See  Story  on  Partnership,  §§  3^-52  ;  In  the  first  class  of  cases  it  may  be 

Parsons  on  Part.  (1st  ed.),  66-08  ;  Mr.  stated  generally  that  a  person  in  busi- 

Sumner's  note  to  Ex  parte  Hamper,  17  ness  who  employs  another  as  a  subor- 

Vesey,  403 ;  10  Am.  Law  Keg.,  N.  S.,  dinate  and  agrees  to  pay  him  a  share 

209.  of  the  profits,  if  any  arise,  as  a  compen- 

There  is  considerable  conflict  in  the  satidn  for  his  services,  without  giving 

cases  as  to  when  an  employee,  agent  the  person  so  employed  an  interest  in  the 

or  other  person  who  is  given  a  share  of  capital  stock  or  a  right  to  control  the 

the  profits  of  a  business  becomes  a  business  —  the    rights,    or   subjecting 

partner,  and  when  he  does  not.    The  him  to  the  liabilities  of  a  partner  — 

reader  will  be  compelled  to  examine  does  not  make  him  a  partner  even  in 

carefully  the  authorities  in  his  own  respect  to  third  parties.    In  the  second 

state.  class  of  cases,  the  parties,  as  between 

The    questions  arise  principally  In  themselves,  may  agree  that  they  shall 

two  classes  of  cases  :  become  partners  or  not  as  they  choose, 

1 .  As  between  third  persons  and  the  and  the  courts  will  construe  their  agree- 
parties  to  a  contract  of  the  character  ment  according  to  their  evident  in- 
spoken  of.  tention. 

2.  As  between  the  parties  to  such  a  Alabama:  Scott r.  CampbeU.SO  Ala., 
contract  themselves.  728  ;  Moore  v.   Smith,  ly    Ala.,    774 ; 
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Emanuel  v.  Draugher^  14  Ala.,  303; 
Chisholm  v.  C&wles,  42  Ala.,  179 ; 
BhropMre  Y.  &upperd,  8  Ala.,  733; 
Hodges  v.  Daioee,  6  Ala.,  215  ;  Drafwr 
V.  i2«Ki,4 Stew.  &  Port., .192  ;  Meahr  v. 
Cox,  87  Ala.,  201 ;  EUstoarth  v.  Tar*, 
26  Ala.,  733  ;  i87»«A  v.  Garth,  32  Ala., 
368;  FhU  v.  JfciTtfe,  36  Ala.,  61; 
Dellard  v.  S&ruggs,  36  Ala.,  670 ;  ^ui^e 
V.  ^a^,  49  Ala.,  14. 

Arkansas :  Ghrigtian  v.  Oroeker,  25 
Ark.,  827;  0^m*<ed  v.  BUI,  2  Ark., 
346;  Humphries  v.  McGraw,  5  Ark., 
64 ;  O^MJer  v.  G^ay,  4  Ark.,  425  ;  2?at(?- 
son  V.  Ourley,  22  Ark.,  381. 

Oalifornla:  Ba/rber  v.  Cazalis,  80 
Cal.,  92 ;  -flbwna  v.  i^Vini,  14  Cal.,  73  ; 
Whultyr  V.  Fai-mer,  88  Cal.,  203; 
i^t^A  V.  Moynihan,  U  Cal.^  53. 

Colorado:  BeckwUh  y,  Talbot,  2 
Col.,  639. 

Canada,  Upper:  HiU  v.  BeUhouse, 
10  C.  PI.,  122  ;  (7torA6  v.  McKeUer,  12 
C.  PI.,  562 ;  McCaUum  v.  Buffalo,  etc., 
19  C.  PL,  117 ;  DarUng  v,  S<j«Aai««, 
9  Q.  B.,  268  ;  Munson  v.  HaU,  10 
Grant's  Chv.,  61 ;  LaucksY.  Walbridge, 
81  Q.  B.,  32. 

Connecticut:  Loomisv.  Marshall,  12 
Conn.,  69;  Parker  v.  Canfield,  37 
Conn.,  250  ;  Buehnam  v.  Ba/mum,  15 
Conn.,  72. 

Delaware :  Beeham  v.  Dodcl,  8  Hare, 
485. 

England:  Ez  parte  Hamper,  17 
Vesej,  403,  404-5 ;  see  cases  cited  10 
Am.  Law  Reg.,  N.  S.,  209;  Beg.  v. 
McDonald,  Leigh  &  Cave,  85  ;  JStocker 
Y.  Brockelbank,  3  MacNaghten  &  Gor- 
don, 250,  and  Mr.  Perkins's  note  to 
Am.  ed. ;  BawUnson  v.  Gla/rke,  15  M.  A 
W.,  292  ;  Jeddesv.  Wallace,  2  BUgh, 
270;  BuUeny.  Sharp,  L.  R.,  1  C.  P., 
86 ;  Cox  V.  Hickman,  8  H.  L.  Cas.,  268. 

Oeorgia:  Buckner  v.  Lee,  8  Geo., 
285;  Perry  v.  Butt,  14  Geo.,  699; 
Holefield  v.  TTAi^tf.  52  Geo.,  567;  Dai- 
ton  V.  Hawes,  37  Gw.,  115. 

Illinois:  BameUv.  SmUh,  17  Ills., 
565  ;  BoblnTUi  v.  Xrt««j«,  27  Ills.,  365  ; 
Fawsett  v.  Odx/m,  32  Ills.,  411 ;  Nie- 
loffy.  Dudley,  40  Ills.,  406  ;  Parker  v. 
i'Vr^^*, 43 Ills., 437;  Smithy.  Vanden- 
burg,  46  Ills.,  34  ;  Lintner  v.  MiUeken, 
47  Ills.,  178 ;  iiJ/i«tt  v.  Delano,  43  Ills., 
323  ;  Burton  v.  Goodspeed,  69  Ills.,  237 ; 
^da7»«v.  i^nA:,  53  Ills.,  219;  Freese 
V.  Ideson,  49  lUs.,  191 ;  OiU  v.  6Vo%, 
63  lUs.,   190;  Hefner  v.  Pa^w*«r,   67 


nis.,  161;  PhilUps  v.  PAtf«p#,  49 
Ills.,  147. 

Indiana:  Stephenson  v.  Cornell,  10 
Ind.,  475;  Jf/xcy  v.  CVm^,  15  Lad., 
469;  Beynolds  v.  iTu^-a,  19  Ind.,  13; 
Ellsworth  V.  Pomeroy,  26  Ind.,  158. 

Iowa :  Beed  v.  Murphy,  2  G.  Green, 
574;  Robinson  y.  Chaplinn,  9  Iowa, 
91 ;  Pric^  V.  Alexander,  2  G.  Green, 
427  ;  WiUiams  v.  /tfcw/^r,  7  Iowa,  435  ; 
Buddick  y.  Otis,  33  Iowa,  403 ;  Mun- 
son y.  Sears,  12  Iowa,  172;  Iliff  y. 
Brazil,  27  Iowa,  131. 

Kentocky :  Heran  v.  Hall,  1  B.  Mon> 
roe,  159 ;  Lafou  v.  Chiner,  6  B.  Mon- 
roe, 306  ;  DurUy  v.  Halt:  5  Bush,  549  ; 
Mmer  y.  Hughes,  1  A.  K.  Marshall, 
181 ;  Scott  y.  Colrnesnil,  7  J.  J.  Mar- 
shall, 416. 

Iiouisiana:  McDonald  y.  MiUandon, 
5  MUler,  403 ;  Marks  v.  StHn,  11  La. 
Ann.,  509  ;  Lex  v.  BuUard,  3  La.  Ann., 
462  ;  TayU/r  v.  Solotingo,  6  La.  Ann., 
154. 

Maine:  Bral^  v.  Goddard,  49  Me., 
115 ;  Allen  v.  Dunn,  15  Maine,  295 ; 
Dioinel  v.  Stone,  30  Maine,  384 ;  Ban- 
chor  y.  CiUey,  38  Maine,  553  ;  Knou^ 
ton  V.  Beed,  38  Maine,  246  ;  Woodward 
y.  Cowing,  41  Maine,  9  ;  Thompson  v. 
Snow,  4  Maine,  264  ;  Harding  v.  i^lw- 
cro/t,  6  Maine,  76 ;  Beaver  y.  Washburn  ^ 
43  Maine,  564. 

Maryland :  Crawford  v.  Austin,  84 
Md.,  49  ;  BuU  v.  Sc/iuberth,  2  Md.,  38 ; 
Taylor  v.  i>^m/i«,  3  Harr.  &  Johns.,  505. 

Massachusetts:  Meseury.  Andrews, 
104  Mass.,  360;  Bice  v.  Austin,  17 
Mass.,  197,  204-7 ;  PraU  v.  Langdon, 

12  Allen,  544 ;  Bradley  v.  If^AO^,  10 
Mete.,  303;  Denny  y.  Cabot,  6  Mete., 
82  ;  Grozier  v.  ^Wtowd,  4  Pick.,  234  ; 
Hitchings  v.  EUis,  12  Graj,  449  ;  Howa 
V.  ifowHJ,  99  Mass.,  71 ;  Holmes  y.  Old 
Colony,  etc.,  5  Gray,  58  ;  Turner  ▼. 
Bissell,  14  Pick.,  192;  Judson  v.  ^d- 
a7»«,  8  Cush.,  550  ;  Baxter  y.  Rodman, 

23  Pick.,  494  ;  Buck  v.  Dowley,  Itt 
Gray,  555 ;  Emerson  v.  Fe^^jicW,  97 
Mass.,  230  ;  see  PeUer  y.  Appleton,  114 
Mass.,  114;  Bydery.  TTifcoa;.  103Maas.. 

24  ;  Haskins  v.  Barr,  106  Mass..  48 ; 
Brigham  v.  Ctei-*,  100  Mass.,  430. 

Michigan :  Bird  v.  Hamilton,  Walk- 
er's Chy.,  361 ;  Morrison  v.  (^ofo,  30 
Mich.,  102. 

Minnesota:    Wright    y.    Davidson, 

13  Minn.,  449 ;  Warner  v.  Myrick,  16 
Minn.,  91 ;  Fay  v.  Davidson,  13  Minn., 
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528 ;  ConneUy  v.  Dandson,  15  Minn., 
519  ;  Moody  v.  BatMxme,  7  Minn.,  89. 

MiBsisaippi :  Lsa  v.  Ghiiee,  21  Miss. 
(18  S.  &  M.),  656  ;  Perry  v.  Mandolph, 
14  Miss.  (6  8.  &  M.),  835  ;  Tharp  v. 
Marsh,  40  Miss. ,  158  ;  Leugle  v.  timUh, 
48  Missouri,  276. 

Miasouxi:  Wiggins  v.  Oraham,  51 
Missouri,  17;  Campbell  v.  D^n^,  54 
Missouri,  525 ;  Sloattings  v.  Baker,  15 
Mo.,  481. 

Nebraska:  ^ro^f^rv.TTAi^^,  2Neb., 
848. 

Nevada :  Mason  v.  Hackett,  4  Nev., 
420. 

New  Hampshire :  This  state  seems 
to  be  an  exception  to  the  general  rule  . 
Bromley  v.  Miot,  38  N.  H.,  287 ;  Ath- 
erton  v.  Tiiton,  44  N .  H. ,  452  ;  Eastman 
V.  Clark,  53  N.  H.,  276;  Newman  v. 
Bea?i,  21  N.  H.,  98. 

New  Jersey :  Ferine  v.  HavJeinson, 
11  N.  J.  Law  (6  Halst.),  185  ;  Brundred 
V.  Muzzy,  25  N.  J.  Law,  268 ;  Nutting 
V.  Cdt,  1  N.  J.  Eq.  (8  Halst.),  589 ; 
Smith  V.  Perry,  29  New  Jersej  Law, 
74. 

New  York:  Leggett  v.  Hyde^  58 
N.  Y.,  272,  278,  47  How.,  524;  Leuis 
V.  Oreider,  51  N.  Y.,  231 ;  Merrick  v. 
Gordon,  20  N.  Y.,  98;  Burekle  v 
JfcAar^  1  Denio,  887;  S.  C,  8  Denio. 
279,  affirmed  3  N.  Y.,  132  ;  ConJdin  v. 
Burton,  43  Barb..  435.  438 ;  Ogden  v. 
-4«^<>r,  4  Sandf.,  811 ;  Vandenhurgh  v. 
iZa«,  20  Wend.,  70;  Gibson  v.  /»on«, 
43  Barb. ,  2«6:  /.cwnA  v.  G^(?t«jr,  47  Barb., 
817  ;  Wills  V.  Simmonds,  51  How.  Prac., 
48 ;  Benedict  v.  Ecttrick,  35  X.Y.  Su- 
perior  Ct.  R.,  405 ;  Boeklin  v.  Vanden- 
burgh  37  id.,  110  ;  Baldunn  v.  Burrows, 
47  N.  Y.,  199;  Pett«r  v.  SewaU,  12 
Wend.,  386  ;  Chnmpianv.  Bostvyiek,  18 
Wend.,  175. 188-4  ;  ZHnnenv.  Belmon- 
ico,  85  Barb. ,  555,  564  ;  Heimstreet  v. 
Jlowland,  5  Denio,  68 ;  Everett  v.  Cox, 
5  Denio,  180 ;  Terby  v.  Kirkpatrick,  2 
Rob..  227;  the  woid  " not  "^  was  acci- 
dentally omitted  from  the  head  note  of 
the  latter  case.  Muzzy  v.  Whitney,  10 
Johns.,  228;  Mermn  v.  Playford,  3 
Rob..  702;  Pattison  v.  Blanchard,  5 
N.  Y.,  186;  Hodgman  v.  /8wt^^.  18 
Barb.,  802;  Bums  v.  Rowland,  40 
Barb. ,  868  ;  (?tjrorrf  v.  Waters,  8  Weekl. 
Dig.,  805  ;  Manhattan,  ete.,y.  Sears,  45 
N.  Y.,  797,  1  Sweenev,  426 ;  Ontario 
Bank  v.  Hennessy,  48  i^.  Y. ,  545  ;  Ar- 
nold V.  AngeU,  62  N.  Y.,  508,  reversing 


38  N.  Y.  Superior  Ct.  R.,  27;  Mason 
V.  Partridge,  2  Weekl.  Dig.,  576; 
CatskiU  Bank  v.  Gray,  14  Barb.,  471. 

North  Carolina :  HoU  v.  Kemadle, 
1  Iredell  Law.  199,  204 ;  Cox  y.  Delano, 
8  Dev.  Law,  89. 

Nova  Sootia :  Bank  of  Nova  Scotia 
y.  Haliburton,  1  James'  Rep.,  350, 
854-6,  360-1. 

Ohio:  Wood  v.  VaOetU,  7  Ohio  St., 
172 ;  Choteau  y.  Baitt,  20  Ohio,  132, 
144 ;  AspinwaU  v.  WiUiams,  1  Ohio,  84  ; 
Austin  y.  TTt^^iaww,  2  Ohio,  61 ;  Bhine- 
hard  v.  Hfyoey,  18  Ohio.  300  ;  Chann^U 
V.  i^VwwtfW,  16  Ohio,  166 ;  Johnson  v. 
MUler,  16  Ohio,  431;  uVc^rtAwr  v. 
Ladd,  5  Ohio,  514 ;  MiUer  v.  SuUioan. 
1  Cinn.  Supr.  Ct.  R..  271 ;  Lake  y. 
Parven,  2  Disney,  560. 

Peniuiylvania !  Dunham  y.  Rogers, 
1  Penn.  St.,  255;  IleckeH  y.  Fegeley, 
6  Watts  &  Serg.,  139  ;  ifito*  y.  5ar^ 
few,  15  Ser^.  &  R„  137 ;  Dunham  v. 
Rogers,  1  Barr,  255 ;  Churchman  y. 
i^mi^A,  6  Whart.,  146 ;  Credit,  etc.,  v. 
Corn,  67  Penn.  St.,  288. 

Rhode  Island:  Bentley  y.  Harris, 
10R.L,434. 

South  Carolina:    Simpson  v.   Felt, 

1  McCord's  Chy. ,  219 ;  Bartlett  y.  Jones, 

2  Strob.  Law,  471. 

Tennessee:  Polk  y.  Buchanan,  5 
Sneed,  721. 

Texas:  Bradshaw  y.  Aph^son,  36 
Tex.,  188;  G^cwdd  y.  McCartney,  10 
Tex.,  195. 

United  States :  Beauregard  y.  Com, 
91  U.  S.  R.,  134;  Ward  y.  Thompson, 
22  How.,  830;  G>^n«  y.  Jenkins,  3 
Story,  108 ;  Hazard  v.  Hazard,  1  Story, 
871,  qualified,  Bentley  y.  Harris,  10 
Rhode  Island,  484 ;  Bowas  y.  Pioneer, 
etc.,  2  Sawyer,  21 ;  JfaraA  y.  J\r.  TT.,  8 
Bis9.,  351. 

Vermont:  Ambler  y,  Bradley,  6 
Verm.,  119 ;  Sterns  y.  Havens,  16 
Verm.,  871;  GW^U  y.  Buffum,  22 
Verm..  181 ;  TbWo*  y.  B/iw,  21  Verm., 
544;  Hawkins  y.  Mclntyre,  45  Verm., 
496;  Kellogg  y.  GrisuxM,  12  Verm., 
291  ;  Bownian  y.  Bailey,  10  Verm., 
170  ;  2ir^  y.  ^SfcoW,  45  Verm.,  261 ; 
Morgan  y.  Stearns,  41  Verm.,  397. 

Virginia:    Bowyer  v.   Anderson,  2 

igh,  550. 

^eet  Virginia :  Netobr an  y.  Snyder, 
1  W.  Va..  153  ;  Chapline  y.  (7(wan<,  8 
W.  Va..  507. 

Wisconsin:  Ford  v.  Smith,  27  Wiac., 
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261;  Appletony,  8mith,24:\yiBC.,^Q ;  Huntington,  7  Hun,  425;  Faiteelt  v. 

Cooper  V.  Tappan,  9  Wise.,  361  ;  OU-  Osborn,  32  Ills.,  411 ;  Clement  v.  Had- 

hank   V.    SiephensoUy   81   Wise,   592;  loclc,rSl^.U.,im;  Penfieldv.  Ihtnbar, 

Hoile  V.  York,  27  Wise,  209  ;  Sauntry  64  Barb.,  289  ;  Smith  v.  Htfi«w,  2  B. 

V.  Dunlap,  12  Wise,  864  ;   Whitney  v.  &C.,  401  ;  1  Parsons  on  Cont.  (5tli  ed.). 

Lndington,    17  Wise.,   140;  MUler  v.  48,  126,  133-4;  Sto.  on  Part.,  §  27; 

Price,  20  Wise.,  117 ;   Wood  v.  Beaile,  Morrison  v.  Cole,  30  Mich.,  102  ;  Bur- 

28  Wise,  254.  ton  v.  Goodspeed,  69  Ills.,  237;   Wood 

An  agreement  by  wbicli  the  owner  of  v.  Orser,  25  N.  Y.,  349  ;  ITyde  v.  Giwi:- 

goods  entrusts  them  to  another  for  sale  son,  21  Barb. ,  92  ;  Provis  v.  Cheves,  9 

or  for  the  expenditure  of  labor  thereon  ;  Rhode   Island,  53;  Donley  v.   HaU,  5 

the  latter  to  receive  a  portion  of  the  Bush  (Ky.),  549 ;  Bartlett  v.  Jones,  % 

profits  beyond  the  value  of  such  goods  Strob.  Law,  471 ;  Hawley  v.  Dixon,  7 

does  not  render  the  parties  partners.  U.  C.  Q.  B.,  218. 

The  original  owner  remains  such  and        See  Hewlett  v.  OtPens,  50  Cal.,  474; 

may  replevy  the  goods  from  the  person  Angier  v.  Taunton,  etc.,  1  Gray,  621  ; 

to  whom  they  are  so  entrusted :  Lamb  Leggett  v.  Hyde,  58  N .  Y. ,  2f  8  ;  .Si- 

v.  Orov&r,  43  Barb.,   317;    Moore  v.  wards  y,  Tracy,  62  Penn.  St.  R,  374. 


[Law  Reports,  20  Equity  Cases,  342.] 
M.R,  June  30, 1876. 

342]  *WiLLS  V.  Wills. 

[1876     W.     106.] 

WUi—Oifl  of  Income  to  Tieo-^Words  "At  Iheir  Death"*— Period  o/Disirihttion — 

Shares  of  Children. 

Bequest  of  residue,  the  interest  thereof  to  be  paid  to  C.  and  J.  equally  for  their 
lives,  and  "  at  their  death "  the  principal  to  be  divided  between  the  children  of  C. 
and  J.: 

Held,  that  the  words  "  at  their  death"  meant  "  at  their  respective  deaths,"  and  that, 
on  the  death  of  0.,  the  moiety  to  the  interest  of  which  C.  had  been  entitled  became 
divisible  among  his  children. 

Special  case. 

John  Wills,  by  his  will,  dated  the  6th  of  June,  1846,  gave 
the  residue  of  his  estate  and  property  to  his  trustees  with 
the  following  direction :  "The  interest  of  the  residue  of  my 
estate  vested  in  the  names  of  the  said  trustees  shall  be  paid 
half-yearly  to  my  sons  Charles  Thomas  Wills  and  John 
Wills  equally  for  their  natural  lives,  and  at  their  death  the 
principal  to  be  divided  equally  between  the  children  of  the 
said  Charles  Thomas  Wilis  and  John  Wills." 

The  testator  died  in  1846,  leaving  his  two  sons  him  sur- 
viving. Charles  Thomas  Wills  died  in  1869,  leaving  five 
children. 

The  question  arose,  as  between  the  children  of  Charles 
Thomas  Wills  and  John  Wills  and  his  children,  what  were 
their  respective  interests  in  the  moiety  to  the  income  whereof 
Charles  Thomas  Wills  was  entitled  during  his  life. 

Mr.   F.    Thompson,   for  the  plaintiffs,    the  children   of 
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Gharles  Thomas  Wills :    Where  the  income  of  any  legacy  is 

Siven  to  two  persons  as  tenants  in  common,  and  "on  their 
eath"  the  principal  is  to  be  divided  among  their  children, 
then  the  children  take  their  parents'  share,  which  becomes 
at  once  divisible  among  them. 

In  Arrow  v.  Mellish  (*),  where  there  was  a  bequest  to  four 
nieces  to  be  equally  divided,  and  ''at  their  deaths  to  go 
equally  *share  and  share  alike  to  their  children,"  only  [343 
one  of  the  four  had  children  who  survived  the  testator,  and 
they  died.  One  of  the  defendants,  William  Crick,  claimed, 
as  their  administrator,  not  onXj  their  share,  but  the  three 
shares  of  the  nieces  who  died  without  leaving  any  children ; 
but  it  was  held  that  the  words  ''their  children"  meant  their 
respective  children,  who  were  only  entitled  to  their  parents' 
share. 

Mr.  Langworthy^  for  John  Willis :  I  contend  that  on  the 
death  of  C.  T.  Wills  his  brother  John  Wills  became  entitled 
to  the  income  of  the  whole  fund  during  his  life.  Where 
the  income  of  the  corpus  of  a  fund  is  given  as  a  whole  be- 
tween two  persons  for  their  lives,  as  a  general  rule  it  is  not 
divisible  among  the  remaindermen  till  after  the  death  of  the 
survivor. 

Thus,  in  Malcolm  v.  Martin  ('),  where  a  legacy  was  given 
to  the  children  of  Gr.  and  the  children  of  L.  for  life,  to  be 
equally  divided  between  them,  and  at  their  decease  the  same 
was  to  be  divided  betwixt  the  grandchildren  of  G.  and  L., 
it  was  held  (G.  having  no  children)  that  the  children  of  L. 
took  the  whole  interest  for  their  lives  as  joint  tenants,  and  that 
the  grandchildren  did  not  take  till  after  the  death  of  all  the 
children.  Alt  v.  Gregory  {*)  was  also  a  case  where  the  dis- 
tribution of  tlie  corpus  was  postponed  till  after  the  death 
of  the  last  survivor  of  the  persons  entitled  to  the  income. 
Here  the  words  "at  their  death"  mean  "at  the  death  of  the 
survivor,"  not  "at  their  respective  deaths." 

The  Mastek  of  the  Rolls  referred  to  Willes  v.  Doug- 
las (*),  where  there  was  a  gift  in  trust  to  be  equally  divided 
between  A.,  B.  and  C.  for  their  separate  use,  and  at  their 
decease  to  be  divided  amongst  their  daughters,  and  it  was 
held  that  on  the  death  of  A.  one- third  of  the  fund  was 
divisible  among  her  children.  That  was  exactly  the  pres- 
ent case. 

Mr.  0.  L.  Clare^  for  the  children  of  John  Wills :  I  sup- 
port the  contention  of  the  plaintiff-s  counsel,  so  far  as  he 
*maintains  that  the  moiety  of  the  fund  became  divisi-  [344 

(»>  1  De  G.  A  Sm.-,  365.  (»)  8  D.  M.  <fe  G.,  221. 

(")  3  Bro.  C.  C,  50.  (*)  10  Beav.,  47. 
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ble  on  the  death  of  C.  T.  Wills,  but  I  submit  it  is  divisible 
among  the  children  of  both  the  brothers.  In  Ahrey  v.  New- 
man  (*),  where  there  was  a  bequest  to  be  equally  divided  be- 
tween A.  and  wife  and  B.  and  wife  for  their  lives,  after 
which  to  be  equally  divided  between  the  children  of  A.  and 
B.,  it  was  held  that,  on  the  death  of  A.  and  his  wife,  a 
moiety  became  divisible  equally  amongst  the  children  of  A. 
and  B. 

In  Sarel  v.  Sarel  ("),  where  there  was  a  bequest  of  a  moiety 
of  residue  to  the  testator's  daughter  A.  for  life,  and  of  the 
other  moiety  to  his  daughter  B.  for  life,  and  after  the  de- 
cease of  A.  and  R  then  of  all  his  personal  estate  to  be  equally 
divided  between  his  grandchildren, — on  the  death  of  A.  it  was 
held  that  the  moiety  enjoyed  by  her  became  immediately 
divisible  amongst  the  grandchilaren. 

So,  in  the  present  case,  it  is  submitted  that  the  children 
of  John  Wills  are  entitled  to  a  share  of  the  moiety ;  and, 
further,  that  the  children  of  the  two  families  take^^  capita 
and  not  per  stirpes. 

Sir  G.  Jessel,  M.R.:  I  might  give  my  judgment  some- 
what in  tjie  words  of  Vice  Chanceflor  Knight  Bruce  in  Ar- 
row V.  Mellish  (*) :  ''I  have  not  a  doubt  m  my  own  mind 
of  the  intention  of  the  testator.  The  only  question  seems  to 
be  whether  I  am  bound  by  the  decisions  m  Malcolm  v.  Mar- 
tin (*),  Pearse  v.  Edmeacl^s  (*),  and  Smith  v.  StreaJfield  (*), 
to  decide  in  favor  of  Mr.  Crick's  view  of  the  will.  I  think 
that  not  one  of  those  cases  compels  me  to  do  so,  and  I  there- 
fore decline  doing  so." 

In  the  first  place,  the  will  makes  a  provision  for  the  testa- 
tor's two  children  primarily,  and  then  for  his  j^ndchildren. 
The  natural  .course  would  be,  under  these  circumstances, 
that  after  the  death  of  either  of  the  children,  his  children 
should  be  provided  for.  It  is,  therefore,  very  unlikely  that 
he  intended  that  there  should  be  no  provision  for  one  branch 
until  the  head  of  the  other  branch  should  be  dead. 
345]  *The  testator  gives  the  income  of  the  residue  of  his 
estate  to  his  two  sons  equally  for  their  lives.  That  would 
not  give  to  either  of  them  more  than  a  moiety.  Then  he 
proceeds,  "And  at  their  death  the  principal  to  be  divided 
equally  between  the  children  of  the  said  C.  T.  Wills  and 
John  Wills."  That  is  all.  The  expression  ''  at  their  death  " 
cannot  be  literal.  It  is  impossible  the  testator  could  have 
supposed  that  both  his  Bons  should  die  at  the  same  moment ; 

(')  16  Beav..  481.  (*)  3  Bro.  C.  C,  60. 

(*)  28  Beav.,  87.  (*)  You.,  857. 

(»)  1  De  G.  A  Sm.,  866.  (•)  1  Mer.,  858. 
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and  I  may  repeat  the  observations  of  Lord  Langdale  in 
WiUes  V.  Douglas {')y  that  '''at  their  death'  cannot  mean 
the  contemporaneous  death  of  all,  but  the  deaths  of  each 
respectively."     If  so,  away  goes  Malcom  v.  Martin  ('). 

The  only  other  possible  interpretation  is,  "at  the  death 
of  the  survivor,"  but  that  gets  rid  of  the  word  "their."  I 
prefer  taking  it  as  "at  their  resj^ective  deaths."  There  is 
now  no  cift  of  the  moiety  of  the  income  after  the  death  of 
either  oi  the  sons  to  anybody.  He  directs  at  their  death 
"the  principal,"  that  is,  the  principal  of  that  moiety  of 
which  the  income  is  now  free,  "to  be  divided  equally  be- 
tween the  children"  of  his  two  sons. 

There  are  two  possible  constructions.  The  literal  con- 
struction will  not  do.  The  natural  and  probable  construc- 
tion is  that  by  the  children  he  means  the  respective  children. 
This  was  the  view  taken  in  Arrow  v.  Mellish  (*),  where  the 
words  "their  children"  were  held  to  mean  '.'their  respective 
children." 

The  principal  which  produced  the  income  which  has  been 
set  free  is  to  go  at  once  to  the  children  of  the  son  w^o  died, 
and  I  so  answer  the  case. 

Solicitors :  Messrs.  Simpson  &  Cullingford. 

Q)  10  Bear.,  50,  O  8  Bro.  C.  C,  50.  (*)  1  De  G.  &  Sm.,  865. 
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*Cablyon  V,  Truscott,  ,       [348 

[1869    C.     172.] 

WUl^  Charge  of  DebU  on  Real  Estate  if  Penondttjf  msiiMcietUSale— Notice  of 
Payment  of  Debia — Vendor  and  PurchoMfr, 

A  testator  by  his  will,  dated  in  1858,  gave  all  his  real  and  personal  estate  to  trus- 
tees upon  trust  out  of  the  proceeds  of  his  personal  estate,  or  if  and  so  far  as  the  same 
shoula  be  Insufficient  then  out  of  the  proceeds  of  his  real  estate,  to  pay  his  debts ; 
and  as  to  a  certain  house  belonging  to  him,  to  permit  his  widow  to  occupy  it  during 
widowhood,  and  on  her  second  marriage  or  death  to  sell  the  same. 

The  usual  decree  for  administration  was  made  by  the  court,  and  the  Chief  Clerk 
found  that  all  the  debts  had  been  paid  out  of  the  personal  estate.  By  an  order  sub- 
sequently made  on  further  consideration  of  the  cause,  it  was  ordered  (with  the  con- 
sent of  the  widow,  who  was  still  11  vine),  that  the  said  house  should  be  sold;  and  a 
contract  for  sale  was  entered  into.  Tne  purchaser  having  objected  that  a  good  title 
could  not  be  made : 

Heid^  that  the  trustees  had  no  power  of  sale,  and  that  the  objection  was  vaKd. 

Forhes  v.  Peacock  (*)  explained. 

0)  1  Ph.,  717, 
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James  Truscott,  by  bis  will,  dated  the  4th  of  September, 
1868,  gave  and  devised  all  his  real  and  personal  estate  to 
trustees  upon  trust  out  of  the  proceeds  of  his  personal 
estate,  or  if  and  so  far  as  the  same  should  be  insufficient 
then  out  of  the  proceeds  of  his  real  estate,  to  pay  his 
debts  and  funeral  and  testamentary  expenses ;  and  as  to 
a  property  called  Essex  Lodge,  to  jjermit  the  testator's 
widow  to  occupy  the  same  during  widowhood,  and  after 
her  second  marriage  or  death  to  sell  the  same,  as  therein 
mentioned. 

The  testator  died  in  December,  1858,  and  this  suit  was 
instituted  shortly  afterwarda  for  the  admioistration  of  his 
real  and  personal  estate ;  and  the  usual  administration 
decree  was  made.  The  Chief  Clerk's  certificate  found  that 
all  the  debts  of  the  testator  had  been  paid  out  of  the  per- 
sonal estate. 

By  an  order  made  on  further  consideration  on  the  14th  of 
Januaiy,  1867,  it  was  ordered,  with  the  consent  of  the  tes- 
tator's widow  (who  was  still  living),  that  Essex  Lodge 
349]  should  be  sold,  and  a  *contract  was  entered  into  ac- 
cordingly. The  purchaser  upon  investigating  the  title  raised 
the  objection  that  there  was  no  jurisdiction  to  make  the  order 
directing  a  sale ;  and  the  question  of  the  validity  of  the  ob- 
jection was  adjourned  into  court. 

Mr.  TT.  R.  jElliSy  for  the  purchaser:  The  trust  for  sale 
contained  in  the  will  arises  only  after  the  widow's  death; 
she  is  still  living ;  consequently  tne  sale  cannot  be  supported 
on  that  ground.  Neither  can  a  title  be  made  on  the  ground 
that  the  property  is  charged  with  debts ;  for  all  the  testa- 
tor's debts  have  been  paid. 

Mr.  SoUthgate^  Q.C.,  and  Mr.  Tweedy^  for  the  plaintiffs: 
The  property  is  charged  with  debts ;  the  trustees,  therefore, 
have  power  to  sell ;  and  the  purchaser  is  not  bound  to  in- 
quire whether  the  debts  have  or  have  not  been  paid  :  Forbes 
V.  PedcocJc  ('). 

Sir  G.  Jessel,  M.R.:  I  am  sorry  to  say  that  I  must  rive 
effect  to  this  objection.     If  I  had  been  advising  a  willing 

Purchaser  I  should  have  taken  the  title  and  relied  on  the 
ecree  not  being  disturbed  ;  but  when  you  get  a  purchaser 
who  wants  to  sell  again  immediately,  of  course  he  is  entitled 
to  take  every  objection.  The  gift  was  a  gift  of  real  and  per- 
sonal estate  upon  trust  to  pay  the  debts  out  of  the  person- 
alty, and  then,  if  that  was  insufficient  (you  must  recollect 
the  form  of  the  trust),  to  pay  them  out  of  the  real  estate. 
There  is,  therefore,  no  trust  in  the  first  instance  to  pay  out 

(')  1  Ph.,  717. 
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of  the  real  estate,  but  only  a  trust  in  case  the  personal  estate 
should  prove  deficient.  It  did  not  prove  deficient,  and  it 
was  proved  in  the  cause  long  before  this  sale,  and  certified, 
that  the  debts  had  all  been  paid  in  due  course  out  of  the 
personal  estate.  Now,  though  it  may  be  that  in  cases  of 
this  kind  the  assertion  of  the  vendors  that  the  personal 
estate  is  insuflScient  and  that  the  real  estate  is  wanted  for 
payment  of  debts,  would  protect  the  purchaser,  it  appears 
to  me  that  it  would  have  been  a  plain  breach  of  trust  if  the 
trustees  had  sold  the  real  estate,  *not  only  knowing  [350 
that  the  personal  estate  was  sufficient,  but  knowing  it  had 
been  applied  to  a  sufficient  extent  in  payment  of  all  the 
debts.  Therefore,  as  the  matter  stands,  it  would  be  a  plain 
breach  of  trust  to  sell  any  part  of  the  real  estate.  But  as 
regards  this  particular  real  estate  the  trust  is  for  a  lady  for 
life,  who  is  still  living,  and  after  her  death  to  sell  and  divide 
the  proceeds ;  so  that  there  is  a  trust  for  sale  of  this  partic- 
ular real  estate,  but  not  until  after  the  death  of  the  lady  who 
is  still  living. 

On  the  part  of  the  vendors,  reliance  was  placed  on  the 
well-known  case  of  Forbes  v.  Peacock  (*),  and  I  wish  to  say, 
not  only  am  I  bound  to  follow  that  decision,  but  it  is  a  de- 
cision so  old  and  so  much  acted  on,  that  were  it  only  a 
decision  of  a  court  of  co-ordinate  jurisdiction,  I  should  feel 
bound  to  follow  it.  It  is  well,  therefore,  to  consider  how 
far  it  has  any  application  to  this  case.  It  appears  to  me 
that,  rightly  considered,  Fm^bes  v.  Peacock  is  a  decision  in 
favor  of  the  purchaser.  In  that  case  there  was  a  general 
power  to  sell  for  the  payment  of  debts  and  legacies,  but  the 
conveyancer  had  forgotten  to  put  in  what  was  necessary  at 
that  time  (though  not  now)  as  regards  legacies,  a  power  to 
give  receipts ;  and  therefore  if  the  property  had  been  sold 
for  payment  of  legacies  the  purchaser  wouJd  have  been 
bound  to  see  to  the  application  of  the  purchase- money.  The 
only  question  Lord  Lyndhurst  was  called  on  to  decide  was 
this,  had  the  vendors — in  addition  to  the  power  of  sale, 
which  was  conceded — the  power  to  give  receipts  ?  Now,  in 
that  case,  the  testator  had  been  dead  a  long  time,  and  the 
purchaser  heard  the  debts  had  been  paid,  and  he  asked  the 
vendor,  and  the  vendor  refused  to  give  an  answer.  Upon 
that  Lord  Lyndhurst  says  this  (') :  ''  The  estate  being  charged 
in  the  first  instance  with  the  payment  of  debts  the  defen- 
dant was  not  bound  according  to  the  general  rule  to  see  to 
the  application  of  the  purchase-money.  If,  indeed,  he  had 
notice  that  the  vendor  intended  to  commit  a  breach  of  trust 

(•)  1  Ph.,  717,  C)  1  Ph.,  721. 
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and  was  selling  the  estate  for  that  purpose,  he  would  by 
purchasing  under  such  circumstances  be  concurring  in  the 
breach  of  trust  and  thereby  become  responsible."  In  the 
present  case,  inasmuch  as  the  power  to  sell  the  real  estate  is 
only  in  case  of  deficiency  of  the  personal  estate,  and  the 
351]  purchaser  has  notice  that  the  ^personal  estate  is  ample 
and  that  the  debts  have  been  paid,  he  has  notice  that  what 
is  intended  to  be  done  is  a  breach  of  trust,  and  therefore  he 
comes  under  that  general  statement  of  the  law  made  by 
Lord  Lyndhurst.  Then  his  Lordship  goes  on:  "But  as- 
suming that  the  facts  relied  upon  in  this  case  amount  to 
notice  that  the  debts  had  been  paid,  yet  as  the  executor  had 
authority  to  sell,  not  only  for  tne  payment  of  debts  but  also 
for  the j)urpose  of  distribution  among  the  residuary  legatees, 
this  would  not  afford  any  inference  that  the  executor  was 
committing  a  breach  of  trust  in  selling  the  estate,  or  that  he 
was  not  performing  what  his  duty  required.  The  case  then 
comes  to  this,  if  authority  is  given  to  sell  for  the  payment 
of  debts  and  legacies,  and  the  purchaser  knows  that  the 
debts  are  paid,  is  he  bound  to  see  to  the  application  of  the 
purchase-money?  I  apprehend  not."  My  understanding 
of  that  passage  has  always  been  and  still  is  this,  that  Lord 
Lyndhurst  was  simply  considering  whether  there  was  an 
implied  power  to  give  receipts ;  and  that  he  held  that  where 
there  was  a  power  to  sell  for  payment  of  debts  and  legacies, 
then,  inasmuch  as,  if  the  property  was  sold  for  payment  of 
debts,  there  was,  under  the  general  rule,  an  undoubted 
power  to  give  receipts,  the  combining  of  legacies  with  debts 
implied  also  a  power  to  give  receipts  even  if  the  debts  were 

{)aid.  Then  there  comes  a  note  by  the  reporter,  in  which 
le  puts  the  case  of  there  being  no  debts  at  the  testator's 
death,  and  it  is  laid  doVn  that  that  will  make  no  difference, 
because  as  that  form  of  trust  implied  a  power  to  give  re- 
ceipts in  the  only  case  in  which  such  a  power  was  wanted, 
that  power  would  still  remain  whether  the  testator  paid  his 
debts  or  not.  Therefore,  the  decision  amounted  to  no  more 
than  this,  that  wherever  there  was  a  power  to  sell  for  the 
payment  of  debts  and  legacies  there  was  an  implied  power 
to  give  receipts.  At  the  present  time,  that  implied  power  is 
no  longer  wanted.  Beyond  that,  as  it  appears  to  me,  Forhts 
V.  Peacock  has  no  application  to  the  case  before  me. 

Therefore,  most  reluctantly,  I  am  compelled  to  say  it  ap- 
pears to  me  that  the  order  in  question  was  not  warranted 
by  the  then  state  of  the  family,  as  the  lady  was  alive,  and 
that  the  purchaser  is  entitled  to  say  that  he  will  not  accept 
the  title.     As  I  said  before,  if  I  had  been  advising  on  tne 
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title,  I  think  I  should  have  myself  *accepted  it  and  [35^ 
left  any  person  who  might  choose  to  do  so  thereafter  to  file 
a  supplemental  bill  to  get  rid  of  the  order ;  but  as  the  pur- 
chaser has  insisted  on  tne  objection,  I  must  allow  it. 

Mr.  Ellis  said  that  the  purchaser  only  wanted  to  get  a 
good  title,  and  was  willing  tnat  proceedings  should  be  taken 
at  his  expense  to  obtain  a  sale  under  the  Leases  and  Sales 
of  Settled  Estates  Act. 

Mr.  Southgate  referred  to  In  re  MorgarCs  Settled  Es- 
tates (*\ 

The  Masteb  of  the  Rolls  directed  the  summons  to  stand 
over  in  order  that  a  petition  might  be  presented  under  the 
Leases  and  Sales  of  Settled  Estates  Act. 

July;  3.  The  summons  came  on  again  this  day  along  with 
a  petition  presented  under  the  Leases  and  Sales  of  Settled 
Estates  Act. 

The  Master  of  the  Rolls  now  made  an  order  confirming 
the  contract  of  sale. 

Solicitors :  Mr.  Armstrong;  Messrs.  Gregory^  Rowcliffes 
&  Bawle. 

0)  Law  Rep.,  9  Eq.,  687. 

13  Eng.  Rep.  107 
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ACCESSORY. 
See  Criminal  Law,  418. 

ACCRETION. 
See  R1VEB8,  501. 

ACCUMULATION. 

See  Lm  Ebtatb. 
Remadcdbbmbx. 

ADMIRALTY. 

Although  the  quanbmv  of  remoneration 
to  salvors  is  to  some  extent  to  be  af- 
fected by  the  value  of  the  property 
salved,  it  must  not  be  raised  to  an 
amount  altogether  out  of  proportion  to 
the  services  actually  rendered.  Where 
the  court  below  had  awarded  an  ex- 
ceptional and  excessive  amount  of  re- 
muneration solely  from  regard  to  the 
value  of  the  property  s^ved,  their 
Lordships,  notwithstanding  their  gen- 
eral rule  of  non-interference  upon  a 
question  of  mere  discretion,  reduced 
the  said  amount  by  two-fifths.  Jlie 
Amerique.  230 

Under  a  charterporty  from  Riga  to  Lon- 
don the  charterers  were  to  "  load  and 
dischargee  ds  fast  as  the  ship  can  work, 
but  a  minimum  of  seven  days  to  be 
allowed   merchants,  and  ten  days  on 


demurrage  over  and  above  the  said 
lyin^  days  at  £26  per  day." 

Hdd,  tnat  the  lying  days  from  the  context 
meant  "  working  "  and  not  "  running  " 
days,  and  consequently  that  Sunday 
was  not  to  be  counted : 

The  ship  got  into  dock  in  London  on  a 
Tuesday  evening  at  5  p.m.  She  could 
not  ^et  to  her  berth  till  8  a.m.  on  the 
We&esday,  when  she  began  unload- 
ing, and  continued  till  8  p.m.  She  be- 
gan again  at  4  a.m.  on  Thursday,  and 
nnish^  at  8  p.m.  All  the  lay  days 
had  been  consumed  at  the  port  of 
loading: 

Hddf  that  in  the  case  of  demurrage  a 
fraction  of  a  day  counted  as  a  day,  and 
consequently  that  the  charterers  were 
liable  for  two  days'  demurrage.  Com- 
mercial, etc.,  v.  Baultcn,     288,  291  note. 

By  the  Merchant  Shipping  Act,  1864 
(17  A  18  Vict.  c.  104),  s.  868,  the  em- 
ployment of  pilots  shall  continue  com- 
pulsory in  all  districts  where  it  is  com- 
pulsory at  the  time  the  act  passed, 
by  s.  879,  ships  {inter  <Uia)  employed 
in  the  coasting  trade  of  the  United 
Kingdom,  when  not  carrying  passen- 
gers, shall  be  exeftipted  from  compul- 
sory pilotage  in  **the  Trinity  House 
outport  districts,"  which,  by  s.  870, 
comprise  "  any  pilotage  district  for  the 
appointment  of  pilots  within  which  no 
particular  provision  is  made  by  any  act* 
of  Parliament  or  charter." 

By  the  Ipswich  Dock  Act,  1862  (16 
Vict  c.  cxvi.),  B.  8,  a  former  act,  by 
which  special  provision  was  ntade  for 
the  appointment  of  pilots  in  the  port 
of  Ipswich,  is  repealed,  and  a  91  en- 
acts, as  to  the  appointment  of  sub- 
commissioners,  for  examining  pilots, 
<&c.,  in  the  words  of  s,  6  of  6  Geo.  4, 
c.  126,  except  that  they  are  described 
as  persons  "resident  within"  the  port 
of  Ipswich,  instead  of  "  at " : 

Beldf  that  s.  91   was  not  a   "pfirticular 
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provision;"  and  that  Ipswich  was 
therefore  a  Trinity  House  outport  dis- 
trict»  and  a  coasting  vessel  not  carry- 
ing passengers  navigating  that  port  was 
exempt  from  compu&ory  pilotage.  Had- 
grafi  v.  HemJOi,  292 

See  JuBiSDiOTiox,  828. 


ADVANCEMENT. 

An  "advancement  by  portion"  within 
the  meaning  of  sect.  6  of  the  Statute 
of  Distributions  is  a  sum  given  by  a 
parent  to  establish  a  child  in  life  or  to 
make  a  provision  for  the  child. 
Sums  given  for  the  following  purposes: 
(1)  payment  of  the  admission  fee  to 
one  of  the  Inns  of  Court  in  the  case  of 
a  child  intended  for  the  bar ;  (2)  the 
price  of  a  commission  and  outfit  of  a 
child  entering  the  army;  (3)  the  price 
of  plant  and  machinery  and  other  pay- 
ments for  the  purpose  of  starting  a 
child  in  business : 
Hddi^  "  advancements  by  portion." 
Sums  given  for  the  following  purposes : 
(1 )  payment  of  a  fee  to  a  special  pleader 
in  the  case  of  a  child  intended  for  the 
bar;  (2)  price  of  outfit  and  passage 
money  of  an  officer  in  the  army  and 
his  wife  on  going  out  to  India  with 
his  regiment;  (3)  payment  of  debts 
incurred  by  an  officer  in  the  army; 
(4)  assisting  a  clergyman  in  paying  his 
housekeeping  and  other  expenses: 
Held,  not  "  advancements  by  portion." 
A  debt  due  to  the  administrator  of  an  in- 
testate in  his  own  right  fr«m  one  of 
the  next  of  kin  may  be  set  off  in  a 
suit  by  the  next  of  kin  for  adminis- 
tration of  the  estate  against  a  sum  due 
from  the  administrator  in  respect  of  the 
next  of  kin's  share  of  the  intestate's 
estate.    Taylor  v.  Taylor,  692,  697  note. 

What  is  an  advancement  and  what  not, 
and  how  fact  that  was  intended  as  an 
advancement  established.  697  note. 


AGREEMENT. 

See  Carrier,  141,  152  note. 
Damages,  264. 
Frauds,  Statute  of. 


See  Landlord  and  Texant,  828. 
LmTATioNS,  Statutb  op. 
Railwat  Compakt,  73.  89  moU, 
Specific  Performance,  598. 


AIR. 
See  iNJTjNonoH,  546,  562  note. 


ALLUVION. 
See  Rivers,  601. 

ALTERATION  OF  WILLa    • 
What  amounts  to  and  what  not  466  note. 

APPEAL. 

The  power  of  appeal  to  Her  Majesty, 
and  the  authority  of  the  Supreme  Court 
of  the  Straits  Settlement  to  grant  leave 
to  do  so,  contained  in  the  letters  patent 
of  the  Queen  of  the  lOth  of  August, 
1865,  were  not  abrogated  by  Ordi- 
nance No.  6  of  1868,  establishing  the 
present  Supreme  Court.  All  the  pro- 
visions uf  the  repealed  letters  patent 
applicable  to  the  old  court  were  vir- 
tually re-enacted  by  the  ordinance,  -and 
made  applicable  to  the  new  court  which 
was  put  in  its  place.     Neo  v.  Neo.     207 


APPOINTMENT. 
See  Mailried  Women,  100. 


•  APPURTENANT. 

Pefendant  was  owner  in  fee  of  a  dwelling- 
house,  together  with  a  cottage  and  sta- 
ble belonging  to  it,  called  "  Roseville," 
and  was  also  owner  in  fee  of  an  adjoin- 
ing farm-stead  and  farm,  having  a  pri- 
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vate  road  which  led  from  a  high  road  to 
the  farm  baildings,  and  passed  close  to 
one  side  of  the  stable  of  Roseville. 
By  indenture  of  the  1st  of  May,  1860, 
defendant  demised  Roseville  to  H.  for 
ten  years.  H.  entered  on  the  prem- 
ises, aifd  built  over  the  stable  a  hay 
loft,  with  two  openings  towards  the 
private  farm  road,  having  first  obtained 
permission  from  defendant  to  do  so,  and 
also  permission  from  defendant  and  the 
then  tenant  of  the  farm  to  use  the  farm 
road  for  the  purpose  of  bringing  hay, 
straw,  <bc.,  to  the  loft,  that  being  the 
only  access  to  the  openings  in  the  loft. 
H.  and  the  sub-tenants  occupying  Rose- 
ville continued  during  thQ.term  to  use 
the  road  up  to  May,  1870;  at  that  time 
plaintiff  agreed  to  purchase  Roseville 
of  defendant;  and  by  deed  of  the  2d 
of  August,  1870,  Roseville,  Ac,  was 
conveyed  by  defendant  to  plaintiff  in 
fee,  "  togetner  with  all .  . .  ways  and 
rights  of  way,  .  .  .  easements,  and  ap- 
purtenances to  the  said  dwelling-house, 
cottage,  and  hereditaments,  or  any  of 
them  appertaining,  or  with  the  same  or 
any  of  them  now  or  heretofore  demised, 
occupied,  or  enjoyed,  or  reputed  as  part 
or  paroel  of  them,  or  any  of  them,  or 
appurtenant  thereto": 
Beldt  that  the  right  to  use  the  farm  road 
for  the  aforesaid  purposes  passed  to  the 
plaintiff  under  the  above  words.  Kay 
V.  Oxley.  296 


ARBITRATION. 

See  Partkirship,  680,  587  note. 

Spscifio  PsRFORMANOB,  651,  668  note. 


ARCHITECT. 
See  Spboifio  Psbformancb,  651,  663  note* 

ASSAULT  AND  BATTERY. 
See  UAvna,  and  Ssevant,  379,  882  note, 

ASSENT. 
See  Cabbier,  HI,  162  note. 


ASSIGNEE. 

What  expenses  of  general  assignee  are 
proper  and  may  be  sanctioned  after 
maae.     El  parte  Gordon,  809 


ATTORNEY. 

A  bill  will  not  lie  against  a  solicitor  for 
negligence  in  investigating  a  title. 
British,  etc,  v.  Coibold,     666,  669  note. 

See  DiuvRRT,  781,  786  note. 
Notice,  789,  774  note. 


BAGGAGE. 
See  Caerikr,  141,  162  note. 

BANEHUPTCY. 

A  secnred  creditor  who,  after  the  first 
meeting  under  a  liquidation,  proves  for 
the  balance  of  his  debt  lees  the  assessed 
value  of  his  security,  is  bound  to  pay 
over  to  the  trustee  any  excess  realized 
from  the  security  beyond  the  assessed 
value;  and  this  although  the  trustee 
does  not  object  to  the  assessment  or  offer 
to  redeem.    Matter  of  King,  796 

See  Partnership,  810. 

RboeIver,  802,  809  note,  809. 


BILL  OP  EXCHANGE. 

See  Check,  288,  244  note. 

Principal  and  Surett,  181, 141  note. 


BILL  OF  SALE. 
See  Fixtitrbs,  \,  14  note. 
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BOAKD  OF  HEALTH. 
See  NuiBANOK,  664. 

BONA  FmE. 
See  Stock,  20|  28  note. 

BONA  FTOE  HOLDER. 
See  Chbok,  288,  244  note, 

BONA  FmE  PURCHASER. 

See  NonoK,  769, 114  note. 
Trust  Aia>  Trubtebs,  846. 

BRUXJE  COMPANY. 
See  CoBFOEAnoNS,  691  note, 

BROKER. 
See  Iotamt,  66,  73  wde 

BURLA.L. 
See  VfiLLB,  207. 

o. 

CARRIER. 

A  ticket,  having  on  its  face  only  the 
words  "  Dublin  and  Whitehaven,  was 
given  to  a  passenger,  who,  without 
looking  at  it,  paid  for  it,  and  went  on 
board.  Having  lost  all  his  luggage  he 
brought  an  action  against  the  companv. 
Defence  of  the  company,  that  on  tne 
back  of  the  ticket  there  was  an  intima- 


tion that  they  were  not  to  be  liable 
for  losses  of  any  kind  or  from  any 
cause.  Judgment  against  the  company 
with  costs. 

Per  The  Lord  Chancellor  :  It  would 
be  extremely  dangerous  to  hold  that 
where  a  document  is  complete  on  the 
face  of  it,  but  havini;  on  the  back  of 
it  something  which  has  not  been 
brought  to  the  knowledge  of  a  con- 
tracting party,  he  shall  be  held  to  have 
assented  to  that  which  he  has  not  seen 
and  of  which  he  knows  nothing. 

Per  Lord  Chelmbpord:  A  mere  notice 
from  the  steam  packet  company  with- 
out the  passenger's  assent  Mnll  not  dis- 
charge them  from  performing  the  very 
essence  of  their  duty,  which  is  to  carry 
safely  and  securely,  unless  prevented 
by  unavoidable  accidents. 

Per  Lord  Hatherley:  A  ticket  is  in 
reality  nothing  more  than  a  receipt  for 
the  money  which  has  been  paid. 

Per  Lord  0*Haoan  :  When  a  company 
desires  to  impose  special  and  stringent 
terms  upon  its  customers,  there  is  noth- 
ing unreasonable  in  requiring  that 
those  terms  shall  be  distinctly  declared 
and  deliberately  accepted.  Hendemm. 
V.  Steveruofk  141,  162  Mote. 

How  far  may  contract  for  restricted  lia- 
bility, and  what  is  such  a  contract. 
Henderem  v.  Steveneon,      141,  162  note. 

When  and  how  Ux  may  by  contract  or 
notice  linut  common  law  liability. 

162flMfo. 

See  Nbougbnce,  848. 


CASES  OVERRULED,  REVERSED 
AND  CONSIDERED. 

AUDOJter  v.  Atroater,  18  Beav.,  330,  distin- 
guished. 719 

Baker  v.  Paretmt,  42  L.  J.  (Ch.),  228. 
disapproved.  701 

Boyd  V.  PkUpotte,  12  Eng.,  670,  af- 
firmed. 229 

Chapman  v.  Chapman,  L.  R.,  9  £q.,  276, 
considered.  666 

Cobbetl  v.  Woodward,  L.  R.,  14  Eq.,  407, 
considered.  662 

Cochran  v.  Greene,  9  C.  B.,  N.  S.,  448, 
€Ucta,  disapproved.  688 

Crawford  v.  Muir,  Court  Sessions,  4th 
series,  93,  affirmed.  188 
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Ihrin  y.  Dorin,  9  Eng.  R.,  629,  varied.  90 

Mwardt  y.  Sdwanb,  16  Beay.,  857,  dis- 
tiiigmshed.  741 

-Fbrfte*  y.  Peacock,  1  Phillips,  717,  ex- 
plained. 846 

Heath  y.  Crealoek,  11  Eng.  Rep.,  416, 
followed.  769 

Molmea  y.  iVbr^  Easiem,  etc,,  L.  R., 
4  £xch.,  264;  6  id.,  128,  approved.  246 

HoUan  y.  Anikon,  1  H.  <k  M.,  603,  fol- 
lowed. 662 

Houston  y.  Hughes,  6  B.  <k  C,  408,  dis- 
cuBsed.  701 

ZaTid  Credit,  etc.,  y.  Fermoy,  L.  R.,  6  Ch., 
768,  distingmshecl.  746 

LUMnelly,  etc.,  y.  London,  etc,,  7  Eng.  R., 
492,  affirmed.  78 

Lungiey  y.  Hammond,  L.  R.,  8  Ezch.,  161, 
diBCQBfied.  296 

Lear  y.  Ednumde,  1  Bara  <k  Aid.,  167, 
commented  on.  871 

Lord  Advocate  y.  McDoweU,  2  Scotch 
Court  Sessions,  8d  series,  688,  reversed. 

124 

McDonald  v.  McDonald,  1  Scotch  Gas,, 
4th  series,  794,  reversed.  164 

Manning  v.  Farquaharaon,  SO  L.  J.  (Q.B.), 
22,  overroled.  666 
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NickalU  v.  Merry,  8  Eng.  R.,  600,  af- 
firmed. 66 

Nioh  y.'SpoUetwoode,  1  Moore's  Orien- 
tal Cas.,  approved.  207 

NobU  V.  Wtllock,  7  Eng.  R.,  872,  af- 
firmed. 100 

Farrott  v.  Wors/old,  1  J.  A  W.,  694, 
discussed.  814 

JRe^na  V.  Outhrie,  89  L.  J.  (M.  C),  96, 
distinguished.        «  466 

JReffina  v.  iShropshire,  etc.,  6  Eng.  Rep., 
147,  reversed.  20 

Renme  v.  Moms,  1  Eng.  Rep.,  661,  dis- 
approved. 66 

Shaw  v.  Coffin,  14  C.  B.  (N.S.),  872, 
followed.  248 

Sfieppards  Touchstone,  voL  1,  p.  68,  ex- 
plained. *  781 

TiU,  matter  of,  L.  R.,  16  Eq.,  97,  ex- 
plained. 802 

United  States  v.  Wagner,  L.  R.,  2  Chy., 
682,  followed.  679 


CEMETERY. 
See  Wills,  207. 


CHAMBERS. 
Bee  Will,  207. 

CHARGE. 
See  Trust  and  Trustebs,  846. 

CHARITIES. 
See  Wills,  207. 

CHATTEL  MORTGAGE. 
See  FiXTURis,  1,  14  note, 

CHECK. 

A.  being  indebted  to  plaintiif,  gave  him 
a  check  for  £21,  payable  to  plaintiflf's 
order,  on  the  defendants,  a  banMne 
company.  Plaintiff  having  indorsed 
his  name  on  the  check,  crossed  it  with 
the  name  of  his  bankers,  "London 
and  County  Banking  Company;"  the 
check  was  stolen  from  plaintiff,  and 
sold  by  the  thief  to  B.,  for  £8  10«. ;  B. 
passed  it  for  fiill  value  to  C,  who  took 
it  honafde,  and  afterwards  paid  it  into 
his  bankers,  the  London  and  Westmin- 
ster Bank,  and  they  presented  it  to  the 
defendants,  who  paid  it  to  them  not- 
withstanding the  crossing.  The  plain- 
tiff brought  an  action  against  the  defen- 
dants for  so  paying  the  check,, and 
also  for  a  conversion,  relying  on  21  ik 
22  Vict.  c.  79,  s.  2,  which  enacts,  that 
a  check  on  a  banker,  payable  to  order 
or  bearer,  and  uncrossed,  may  be 
crossed  by  the  holder  with  the  name 
of  a  banker,  and  such  crossing  shall 
be  deemed  a  material  part  of  the 
check,  and  the  banker  upon  whom  it  is 
drawn  shall  not  pay  it  to  any  other 
than  the  banker  named  in  the  crossing : 

Held,  that  the  plaintiff  could  not  recover 
against  the  defendants.  The  statute 
did  not  affect  the  negotiability  of  the 
check;  the  plaintiff  had  indorsed  the 
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check,  BO  that  C.  became  the  bona  fide 
holder  of  it  for  value  before  it  was 
presented  to  defendants,  and  plaintiff 
was  not  the  holder;  and  there  was 
nothing  in  the  statute  to  five  the  plain- 
tiff, who  had  ceased  to  be  the  holder, 
any  right  of  action  agidnst  the  defen- 
dants. SnUh  Y.  Umon  Bank,  288. 
244  note, 


CHILD. 
See  Cbiminal  Law,  428, 425  note,  481. 

CHILDREN,  UNBORN. 
See  FoBMKE  Scrr,  716,  719  note. 

CHURCH  DECORATIONS. 
See  EooLseiAmoAh  Law,  229. 


CODICIL. 

When  execution  of  valid  and  when  in- 
valid. 465  note,  469. 


COMPROMISE. 
See  Illegal  Agrsembnt,  611,  622  note, 

PAKtXERSHIF,  810. 


CONDITION. 

Devise  "  to  my  brother  J.  on  the  condi- 
tion that  he  never  sells  out  of  the  fam- 
ily," followed  by  gifts  to  other  rela^ 
tives  : 
Held,  that  the  condition  was  valid  : 
Held,  also  (on  an  application  un^er  26  A 
26  Vict.  c.  53,  8.  6),  that  J.  could  not 
give  a  marketable  title  to  a  purchaser 
who  was  a  stranger  to  the  family. 
Matter  of  Macleay.  719,  726  note. 

See  Consideration,  782. 


CONDONATION. 

See  Divorce,  459. 
SBTTLEMDrr,  488. 


CONFLICT  OF  LAWa 
See  Will,  207. 


CONSIDERATION. 

A  deed  conveving  the  whole  of  the 
real  estate  of  the  grantor,  and  other- 
wise voluntary,  contuned  a  covenant 
b^  the  grantee  under  certain  specified 
circumstances  to  build  a  bouse  on  part 
of  the  estate  conveyed  within  a  limited 
period,  but  there  was  no  Bhifting  clause 
or  provision  for  defeasance  in  caee  of 
non-performance  of  the  covenant : 

JBidd,  that  the  covenant  raised  no  con- 
sideration affecting  the  voluntary  na- 
ture of  the  contract,  and  specific  per- 
formance decreed  of  a  contract  (suCMe- 
quent  to  the  settlement)  made  by  the 
settlor  for  sale  of  part  of  the  estate. 
Hosher  v.  Williame,  782 

See  LDOTATioirs^  Statvtb  op,  852. 


CONSPIRACY. 

How  far  evidence  of  acts  of  co-conspira- 
tors admissible.  428  note,  440  note. 

What  is,  how  proved,  and  law  of. 

440 


CONSTRUCTION. 
See  Will. 


CONTEMPT. 
See  Receiver^  802,  809  note. 
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CONTRIBUTION. 
See  DiBBOTORS,  746,  766  note, 

CONVICTION. 
See  Cbdonal  Law,  466,  466  note. 


COPYRIGHT. 

A  tradesman  who  employs  another  for 
remuneration  to  compile  a  book  of  de- 
signs for  him  is  himself  entitled  to 
copyright  in  the  book.  A  book  in  the 
nature  of  an  advertising  catalogue  may 
be  the  subject  of  copyright. 

Plaintiff,  a  cemetery  stone  mason,  em- 
ployed and  remunerated  a  person  to 
collect  monumental  designs,  and  pub- 
lished a  book  contiuning  sketches  of 
such  designs,  with  scarcely  any  letter- 
press : 

Held,  that  the  plaintiff  had  copyright  in 
the  book,  and  was  entitled  to  an  injunc- 
tion to  restrain  the  publication  of  de- 
signs copied  from  it.  Oraee  y.  .New- 
man, 662 


CORPORATIONS. 

When  and  how  far  a  bridge  company 
will  be  restrained  from  bunding  differ- 
ently from  prescribed  plan  and  how 
compelled  to  complete  Dridge  accord- 
ing thereto.  691  note. 

See  DisiCToas,  278^  287  note,  746>  766  note. 
Stock,  20,  38  note, 
Stookholdxrs. 


COSTS. 
See  Husband  and  Wifv,   712,  716  note. 

SSOUBITT  FOB   CoSTS,  826. 


COUNSEL. 

See  Attorney,  666,  669  note. 
Delivery,  781,  786  note. 
Notice,  759,  774  note, 

12  Eng.  Rep.  108 


CREDITORS. 
See  Married  Women,  181. 

CRIMINAL  LAW. 

Abduction.  The  prisoner  was  convicted 
under  24  <fe  26  Vict  c.  100,  s.  66,  of 
unlawfully  taking  an  unmarried  girl 
under  the  age  of  sixteen  out  of  the  pos- 
session and  against  the  wiU  of  her  fa- 
ther. It  was  proved  that  the  prisoner 
did  take  the  ^rl,  and  that  she  was  un- 
der sixteen ;  out  that  he  bona  fide  be- 
lieved and  had  reasonable  ground  for 
*  believing  that  she  was  over  sixteen : 
Held,  by  Cockburn,  C.J.,  Kelly,  O.B., 
BramweU,  Cleasby,  Pollock  and  Amph- 
lett,  Bfi.,  Blackburn,  Mellor,  Lush, 
Grove,  Quain,  Denman,  Archibald, 
Field  and  Lindley,  JJ.,  Brett,  J.,  dis- 
senting,  tfet  the  latter  fact  afforded  no 
defence,  and  that  the  prisoner  was 
rightly  convicted.    Beg.  v.  Prince. 

886,  408  note, 

Congpiraey,  On  an  indictment  for  con- 
spiracy to  molest  and  obstruct  work- 
men with  a  view  to  coerce  them  to  quit 
their  employment,  and  to  molest  and 
obstruct  employers  with  a  view  to 
coerce  them  to  alter  their  mode  of 
business,  the  evidence  being  that  the 
defendants  had  continually  watched 
and  walked  up  and  down  before  the 
prosecutors'  premises,  and  had  ac- 
costed their  workmen,  inviting  them  to 
quit  their  employment  and  promising 
them  money  il'  they  did  so,  and  threat- 
ening if  they  refused  they  would  be 
known  as  "black  sheep.'^Aid  would 
not  be  able  to  get  employment  else- 
where. 

Held,  that  the  question  was  whether  the 
watching  and  besetting  was  carried  on 
in  such  a  manner,  and  to  such  an  ex- 
tent, that  it  would  operate  on  the  will 
by  ^ving  rise  to  apprehension  or  an- 
noyance, and  that  if  the  watching  and 
besetting  had  been  done,  with  the  in- 
tention to  coerce,  the  defendants  ought 
to  be  found  guilty.  Regina  v.  Hibbert 
483,  440  note. 

Conmrtion  inferior  offence.  Where  a  man 
is  indicted  for  rape  upon  a  child  under 
the  age  of  twelve  years  nnder  the  pro- 
visions of  the  statute  38  A  89  Vict. 
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c.  94,  s.  3,  he  cumot  upon  that  indicU 
ment  be  found  gnilty  of  an  aaeftolt,  in- 
decent or  otherwise.     Beff.  y.  CaUterall. 
455,  466  noU. 

BmbezdemenL  Prisoner,  who  carried  on 
bnmness  as  an  aocoontant  and  debt  col- 
lector (there  was  no  evidence  to  show 
what  was  the  nature  of  that  business), 
was  employed  by  the  prosecutors  to 
collect  certain  debts  specified  in  a  list 
given  to  him  and  to  pay  over  to  the 
prosecutors  the  amounts  received  as 
soon  as  he  collected  them.  The  time 
and  mode  of  collecting  the  debts  were 
in  his  discretion,  and  he  was  author- 
ixed  to  sue  for  them,  if  necessary,  but 
at  his  own  charge.  In  no  case  was  he 
to  receive  from  the  prosecutors  mofe 
than  five  per  oeot,  on  the  amount  col- 
lected by  him  and  paid  over  to  the 
prosecutors. 

The  jury  having  found,  on  these  facts, 
that  the  prisoner  was  employed  in  the 
capacity  of  clerk  and  collected  him  of 
embezzlement  of  certain  sums  received 
by  him  and  not  paid  over  to  the  prose- 
cutors: 

Hdd,  that  the  finding  was  wrong;  that 
he  was  not  employed  as  a  clerk,  and 
that  the  conviction  could  not  be  sus- 
tained.    Begina  v.  HalL  409 


.  A.,  an  Inspector  of  pris- 
ons, duly  authorized  to  receive  the 
contributions  of  parents  towards  the 
maintenance  of  their  children  com- 
mitted to  reformatory  and  industrial 
schools  under  29  <k  80  Vict.  cc.  117, 
lie,  and  instructed  to  pay  the  amount 
received  into  the  Bank  of  England,  to 
the  credit  of  the  Paymaster-General, 
employed  the  prisoner,  a  member  of 
the  polfce  force  of  the  borough  of  L., 
as  his  affent  in  taking  proceedings 
against  the  parents  of  such  children 
for  the  recovery  uf  such  contributions 
on  A.'s  behalf,  and  for  generally  carry- 
ing out  the  provisions  of  the  Reforma- 
tory and  Industrial  Schools  Act.  Un- 
der this  employment,  which  was  sanc- 
tioned by  Her  Majesty's  Treasury,  the 
prisoner  received  and  miBapprupriated 
moneys,  the  contributions  of  parents, 
ordered  by  magistnites  to  be  paid  for 
the  maintenance  of  their  children  in 
the  schools : 

Ildd,  that  the  prisoner  was,  while  so 
employed,  in  the  public  service  of  Her 
Majesty,  so  as  to  render  him  amenable 
to  indictment  for  embezzlement  under 


24  4r  25  Viet  e.  96,  &  70.     Rtgmm  r. 
Graham.  412 

Emdence.  It  is  improper  to  ask  a  witness 
in  examination  in  chief  if  a  persoo 
**  gave  a  description  of  the  pn<Mmer  ** 
to  him  when  the  prisoner  was  not  pres- 
ent 

Statements  made  by  a  prisoner  while 
croes-ezaminine  a  witness  at  a  prelimi- 
nary inquiry  before  the  committing 
magistrates  and  reduced  to  writing  as 
part  of  the  depositions,  must  be  proved 
by  the  depositions,  which  are  primary 
evidence,  and  not  by  the  witness  so 
cross-examined. 

Cases  cited  in  books  on  Medical  Jnrispra* 
dence  are  not  admissible  even  to  form 
part  of  an  address  to  the  Jory.  Re~ 
gina  v.  Taglar.  •  427,  428  noU, 

Former  ewuneHon,  The  appellant  was 
summarily  convicted  under  s.  78  of  5  A 
6  Wm.  4.  c  50,  for  that  he,  being 
driver  of  a  carriage  on  a  highway,  by 
n^ligence  and  wilful  misconduct,  to 
wit,  b^  striking  a  horse  ridden  by  the 
respondent,  caused  hurt  and  damage 
to  the  respondent ;  he  was  afterwards 
convicted,  on  the  same  £scts.  under 
s.  42  of  24  <k  25  Vict.  c.  100,  for  unlaw- 
fully assaulting  the  respondent : 

Heldy  that  the  first  conviction  was  a  bar 
to  the  second.      Wemysi  v.   HopkiMiL 

806 

Mandaughter.  A  grown  up  person  who 
chooses  to  undertake  the  charge  of  a 
human  creature  helpless  either  from 
infancy,  simplicity,  lunacy,  or  other 
infirmity,  is  bound  to  execute  that 
charge  without  wicked  negligence ;  and 
if  such  person  by  wicked  negligence 
lets  the  helpless  creature  die,  that  per- 
son is  guilty  of  manslaughter.  Mere 
negligence  is  not  enough ;  there  must 
be  negligence  so  great  as  to  satisfy  a 
jury  that  the  offender  had  a  wicked 
mind  in  the  sense  of  being  reckless  and 
careless  whether  death  occurred  or  not. 
Hegina  v.  NicfuM*.  423.  425  note 

Mudemeanor.  B.  was  summoned  before 
justices  for  aiding  and  abetting  S.  to 
obtain  money  by  false  pretences,  and 
both  S.  and  B.  were  committed  lo 
take  their  trial;  S.  on  the  charge  of 
atiemjitiug  to  obtaiu  money  by  false 
pretences,  and  B.  on  the  charge  of  aid- 
ing and  abetting  S.  to  conimit  thut 
offence. 

At  the  sestiions,  an  indictment  against  S. 
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and  6.  for  jointly  attempting  to  obtain 
money  by  false  pretences  was  preferred, 
without  the  leave  required  by  the  Vexa- 
tious Indictment  Act,  and  found  by  the 
grand  jury,  upon  which  S.  and  B.  were 
tried  jointly,  and  S.  acquitted  and  B. 
found  guilty. 

At  tlie  trial  the  objection  was  taken  and 
overruled,  that  the  indictment  having 
been  preferred  against  B.  for  an  offence 
upon  which  he  had  not  been  committed 
for  trial,  the  indictment  should  be 
quashed;  and  after  verdict,  another 
objection  was  taken  and  overruled  that 
S.,  the  principal  offender,  having  been 
acquitted,  B.,  an  aider  and  abettor, 
could  not  be  found  guilty: 

BM,  by  this  court,  that  the  Vexatious 
Indictment  Act  (22  &  23  Vict.  c.  17), 
B.  1,  was  inapplicable,  as  that  applied 
only  to  the  offence  of  "  obtaining  money 
or  other  property  by  false  pretences,'* 
and  not  to  the  offence  of  "  attempting 
to  obtain  money  or  other  property  by 
false  pretences.. 

Edd,  also,  that  the  second  objection  was 
untenable,  as  in  misdemeanoi^all  were 
principals.    Beffina  v.  Burton,         418 

Murder.  On  an  indictment  against  a 
woman  for  the  wilful  murder  of  her 
new  born  child,  she  is  guilty  of  murder 
if  either  before  or  after  the  oirth  of  the 
child  she  makes  up  her.  mind  that  it 
shall  die,  and  the, child  beine  bom 
alive,  she,  with  the  intent  that  it  shall 
die,  leaves  it  to  die,  and  it  does  die 
in  consequence.  Or  again,  she  is  guilty 
of  murd!ep,  if  without  intending  mur- 
der, she  resolves  to  conceal  the  birth 
of  the  child  by  methods  which  will 
probably  end  in  its  death,  and  which 
being  carried  out  do  end  in  its  death. 
She  IS  guilty  of  manslaughter,  if  with- 
out havinff  made  up  her  mind  that  the 
child  shall  die,  she  determines  to  be 
alone  at  the  birth,  for  the  purpose  of 
temporary  concealment,  and  the  child 
afterwards  dies  by  reason  of  her  wicked 
negligence.  A  child  is  bom  alive, 
when,  breathinj?  and  living  by  reason 
of  breathing  tJirou^h  its  own  lungs 
alone,  it  exists  as  a  live  child  without 
derivinj^  any  of  its  living  or  power  of 
living  by  or  through  any  connection 
with  its  mother,     lieffina  v.  Hundley. 

481 

Wiinees,  Two  prisoners  were  jointly 
charged  in  an  indictment  with  obtain- 
ing money  by  conspiracy  and  false  pre- 


tences. On  being  arraigned,  one  plead- 
ed giulty  and  the  other  not  guilty.  On 
the  trial  of  the  indictment,  the  pris- 
oner who  had  pleaded  guilty,  was  ad- 
mitted as  a  witness  against  the  other 
prisoner,  altliough  it  was  objected,  that 
the  evidence  of  a  co-conspirator  could 
not  be  received  on  the  count  for  con- 
spiracy. The  jury  found  the  prisoner 
not  guilty  on  the  count  for  conspiracy, 
but  guilty  on  the  counts  for  false  pre- 
tences. 
Hdd,  that  the  co-conspirator  was  admis- 
sible h&  a  witness,  and  that  the  convic- 
tion was  right     Begma  v.   QaUagher, 

416 

Wrii  of  error.    Not  a  matter  of  right  in 
misdemeanors.     Caatro  v.  Murray,  868 

See  Husband  and  Wxfk,  448,  468  note, 
SUNDAT,  262. 


CROSS  BILL. 
See  Foreign  Qovebnmbnt,  679,  681  note, 

CUSTOM. 

The  manor  of  M.  was  appendant  to  a  rec- 
tory, and  by  Uie  custom  of  the  manor 
the  tenements  might  be  granted  for 
lives  in  possession  and  in  reversion; 
by  one  of  the  customs  it  was  declared 
that,  "  if  any  man  have  taken  a  rever- 
sion, and  the  lord  die  that  granted  the 
same,  and  the  said  reversion  being  out 
of  possession,  the  next  lord  may  law- 
fully set  again"  : 

Held,  that  the  meaning  of  the  custom  was, 
that  where  a  reversion  happens  not  to 
have  come  into  possession  at  the  time 
of  the  death  of  the  lord  granting  it, 
the  succeeding  lord  may  treat  the  re- 
version as  a  nullity  and  lease  again, 
and  that  such  custom  was  not  unrea- 
sonable.    Begina  v.  Verm.  266 


D.    . 

DAMAGES. 

When  prospective  profits  may  be  recov- 
ered.    LancasfUrey    etc.,  v.    Oidlow,  40 
62  note 
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The  defendants  entered  into  the  follow- 
ing contract:  Sold  to  the  plaintiif 
5,000  tons  of  iron  rails  at  £11  6«.  per 
ton,  delivered  f.  o.  b.,  Newport,  the  de- 
livery to  commence  by  the  15th  of 
Jannary,  and  to  be  completed  by  the 
15th  of  May.  In  the  event  of  the  de- 
fendants exceeding  the  time  of  delivery 
they  shall  pay  by  way  of  fine  7«.  Ci 
per  ton  per  week.  In  the  event  of 
ships  not  bein^  ready  within  fourteen 
days,  notice  being  given,  then  payment 
to  be  made  against  wharf  warrants  for 
each  500  tons  stacked  and  being  to 
buyer's  order.  The  defendants  made 
default  in  the  delivery  of  the  iron, 
which  was  delivered  during  the  months 
of  May,  June,  July,  August,  and  com- 
pleted in  September : 

Hdd,  that  the  fine  to  t>e  paid  for  delay  in 
delivery  ought  to  be  calculated  from 
the  time  at  which  the  contract  was  to  be 
completed,  viz.,  the  15th  of  May.  Berg- 
heim  v.  BUeTutvofif  264 

See  Landlord  aitd  Tknaitt,  828. 

Tknaitts  in  Common,  680,  644  note. 


DEATa 
See  Presumption,  672,  676  note, 

DEBTOR  AND  CREDITOR. 
See  Married  Women,  181. 


DELIVERY. 

The  delivery  to  the  solicitor  of  the 
grantee  of  an  instrument  executed  by 
the  grantor  will  not  convert  the  insti'u- 
ment  from  an  escrow  into  a  deed,  pro- 
vided the  delivery  is  of  a  character 
negativing  its  being  a  delivery  to  the 
grantee. 

The  definition  of  an  escrow  in  Sheppard's 
Touchstone,  58,  explained.  WcUkins 
V.  Nash,  781,  786  note 


DEMURRAGE. 

When  and  upon  what  principles  consignee 

liabl  efor.     Commercial^  etc.,  v.  BoulUm. 

288,  291 


DEVISE. 

On  condition  shall  not  sell  except  to 
particular  persons,  etc.  Matter  of  Mac- 
hay,  719,  726  note. 

See  Estates  Tail. 
Life  Estate,  7^5. 
Power,  154. 
Remaindermen. 
Restraint  of  Marriag*,  564. 
Will,  207.- 


DIRECTORS. 

By  s.  49  of  the  Companies  Act,  1862  (26 
<fe  26  Vict.  c.  89),  a  general  meeting  of 
every  company  under  this  act  shall  be 
held  once  at  least  in  every  year : 

Ueld,t)iik\,  the  word  "year"  means  the 
period  of  time  commencing  on  the  Ist 
of  January  and  ending  on  the  8 Ist  of 
December,  and  not  the  period  of  twelve 
montl)^  commencing  from  the  day  of 
registration  of  a  company. 

By  s.  26  :  "  Every  company  .  .  .  shall 
make  once  at  least  in  every  year  a  list 
of  all  persons  who  on  the  fourteenth 
day  succeeding  the  day  on  which  the 
ordinary  general  meeting  ...  is  held 
are  members  of  the  (x>mpany  .  .  .  and 
a  copy  shall  forthwith  be  forwarded 
to  the  registrar  of  joint  stock  com- 
panies." By  s.  27  "if  any  company 
.  .  .  makes  default  in  complying  with 
the  provisions  of  the  act  with  respect 
to  forwarding  such  list  styh  company 
shall  incur  a  penalty  .  .  .  and  every 
director  and  manager  of  the  company 
who  shall  knowingly  and  wilfully  au- 
thorize or  permit  such  default  shall 
incur  a  like  penalty." 

The  appellant  was  the  secretary  of  a  com- 
pany registered  under  the  Companies 
Act,  1862.  The  articles  of  association 
did  not  provide  for  the  appointment 
of  a  manager,  and  none  had  been  ap- 
pointed. At  a  meeting  of  directors  in 
1872,  the  appellant  reported  that  he 
had  called  a  general  meeting  of  the 
shareholders;  and  in  1874  he  had,  in  a 
letter  to  the  directors,  stated  tliat  un- 
less certain  contracts  were  carried  out 
he  should  feel  it  his  duty  to  summon  a 
general  meeting  of  shareholders.  No 
ordinary  general  meeting  of  sharehold- 
ers had  been  held  in  the  year  1873, 
and  no  list  of  shareholders  had  be^n 
forwarded  to  the  registrar  in  cumpli- 
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ance  with  &  26,  and  the  appellant  had 
not  taken  any  etepe  to  cause  a  meeting 
to  be  held  in  1873.  He  was  convicted 
on  an  information  charging  him,  as 
manager,  with  authorizing  a  default  in 
forwarding  a  copy  of  the  list  of  share- 
holders to  the  registrar  in  1878: 

Edd,  by  Blackburn  and  Lush,  JJ.  (Qualn, 
J.,  dissenting),  that  the  conviction  ought 
to  be  affirmed :  for  that  there  was  evi- 
dence that  the  appellant  was  manager 
de  foido,  and  therefore  a  manager  with- 

,  in  s.  26 ;  and  as  he  took  no  steps  in 
1878  to  call  a  meeting,  and  thereby 
made  it  impossible  for  him  to  forward 
to  the  registrar  a  list  of  the  members, 
there  was  evidence  that  he  had  know- 
ingly and  wilfidly  authorized  a  default 
within  s.  27.  Oibmm  v.  Barton.  278, 
287  note. 

Shares  of  a  company  were  (pursuant  to 
an  vUra  vires  resolution  «of  the  boai'd) 
purchased  and  transferred  into  the 
name  of  A.,  a  director,  in  trust  for  the 
company : 

Hddy  that*  A.  was  entitled  to  contribution 
from  the  directors  who  concxirred  in 
the  transaction,  for  calls  which  he  had 
paid. 

A  local  director  present  at  a  meeting  in 
London,  at  which  the  minutes  of  the 
last  meeting,  when  it  was  resolved  to 
transfer  the  shares  to  a  trustee  for  the 
company,  were  read  and  confirmed, 
though  not  present  until  after  the  com- 
mencement of  the  proceedings,  and  de- 
nying all  knowledge  of  the  resolution 
or  transaction: 

Beld^  to  have  been  affected  with  notice, 
and  liable  in  respect  of  the  transaction. 

But  another  local  director,  present  only 
at  a  subsequent  meeting,  at  which  the 
formal  minute  of  approval  of  a  transfer 
to  A.  was  confirmed  : 

Held  not  to  have  been  affected  with  notice, 

and  not  liable.    Ashhurst  v.  Mawfiy  745, 

756  no^ 

See  Stock,  20,  88  noU, 


DISCHARGE. 
£Sm  Paktmbrship,  810. 

DISCRETION. 
£Sw  Mahried  Womxk,  825. 


DISTRESS. 

When  a  landlord  distrains  for  rent  and 
does  not  sell  the  goods,  he  cannot  bring 
an  action  for  the  rent  so  long  as  he 
holds  the  distress,  though  it  be  insuffi- 
cient to  satisfy  the  rent  Lehain  v. 
PkUpotL  871 


DIVORCE. 

On  one  occasion  subsequent  to  his  mar- 
riage the  petitioner  had  connection 
with  a  female  with  whom  he  had  co- 
habited 'before  marriage.  The  fact  be- 
came known  to  the  respondent  shortly 
afterwards,  and  was  bv  her  forgiven, 
and  her  cohabitation  with  her  husband 
was  continued  for  some  considerable 
time  : 

Hdd,  that  the  condonation  by  the  re- 
spondent was  not  a  fact  to  justify  the 
court  in  exercising  its  discretion  in 
favor  of  the  petitioner,  and  therefore 
it  dismissed  the  petition.  MeCord  v. 
McCord.  469 


•  DURESS. 

A  railway  act  (clause  66)  gave  the  direc- 
tors power  to  charee  a  sum  for  the 
conveyance  of  coal  along  the  line, 
"  including  the  tolls  for  the  use  of  the 
railways  and  wagons,  or  trucks  and 
locomotive  power,  and  every  expense 
incidental  to  such  conveyance,"  which 
sum  was  to  be  a  maximum  sum,  except 
in  certain  cases,  the  exception  being 
thus  expressed :  "  Except  a  reasonable 
sum  for  loading,  covering  and  unload- 
ing of  goods,  and  delivery  and  collec- 
tion, and  any  other  services  incidental 
to  the  business  of  a  carrier,  where 
such  8er\ices,  or  any  of  them,  are  or  is 
to  be  performed  by  the  company." 
The  services  in  respect  of  which  the 
excepted  charges  were  claimed  to  be 
made,  were  those  of  taking  the  wagon» 
of  a  colliery  owner  from  his  own  sid- 
ings and  attaching  them  to  the  trains, 
or  returning  them  from  the  line  of  the 
railway  to  the  sidings  of  the  colliery 
owner ;  and  it  was  found  in  the  special 
case,  that  whatever  particular  difiiculty 
arose  in  this  work  was  occasioned  by 
the  position  of  the  points  effecting  the 
junction  of  the  line  with  the  sidings : 
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Hdd,  that  these  were  not  Bervices  which 
came  within  the  meaning  of  the  excep- 
tion. 

At  some  of  the  stations  the  colliery  owner 
had  been  allowed  to  leave  his  coals  on 
the  ground  adjoining  the  lines : 

Heid^  that  this  might  have  been  made  the 
subject  of  an  agreement  for  pa3rment 
for  any  advantage  thus  obtamed  by 
him,  but  did  not  come  within  the  de- 
scription of  a  '' service  **  contained  in 
the  exception. 

Another  clause  in  the  act  (clause  78)  re- 
(]^uired  that  the  company  should  at  all 
tunes  "provide  sufficient  locomotive 
power,  when  and  as  the  same  shall  be 
required,  and  as  soon  as  an  adequate 
and  sufficient  load  shall  be  in  readi- 
ness, to  convey  all  merchandise,"  <fec 
The  directors  required  the  colliery 
owner  to  furnish  a  declaration  of  his 
having  ready  fifteen  wagons  with  a 
minimum  lead  of  four  tons  in  each 
wagon,  and  g^ve  orders  not  to  forward 
his  coaJs  in  a  smaller  number  of  wagons 
containing  coals.  While  this  restric- 
tion existed  the  coals  of  other  owners 
were  carried  in  smaller  quantities.  It 
was  found  in  the  case  that  the  "  regula- 
tion requiring  fifteen  wagons  was  an 
unreasonable  requirement"  : 

Held,  that  this  restriction  was  not  ww- 
ranted  by  the  words  of  the  section,  ^a 
that  the  colliery  owner  having  suffered 
in  his  business  from  such  restriction, 
was  entitied  to  damages  on  that  ac- 
count. 

The  colliery  owner  had  paid  several  of 
these  sums,  which  in  his  action  he 
sought  to  recover  as  overcharges,  but 
he  had  paid  them  under  protest,  and 
for  the  purpose  of  obtaining  possession 
of  his  goods : 

Mdd^  that  his  payment  of  them  under 
such  circumstances  was  not  a  fact 
which  would  disqualify  him  from  recov- 
ering them  in  an  action  for  money  had 
and  received. 

The  arbitrator  had  found  upon  this  mat- 
ter that  the  plaintiff  was  entitled  to 
"damages  occasioned  to  the  plaintiff 
by  reason  of  loss  of  customers  " : 

JReld^  that  his  finding  was  right. 

And  interest  upon  tiie  judgment  was  de- 
clared to  arise  on  accouut  of  the  delay 
in  execution  occasioned  by  the  proceed- 
ings iu  error.  Lancashire,  etc.,  v.  Oid- 
low,  40,  62  note. 

When  paying^  to  procure  one's  own  prop- 
erty is.     Lancashire,  etc.,  v.  Oidlow.  40, 
62  noU. 


E. 

EASEMENTS. 
See  AFPUKTraiAiiT,  296. 

ECCLESIASTICAL  LAW. 

Upon  a  reredoe  erected  for  purpose  of 
decoration  in  Exeter  Cathedral  by  the 
Dean  and  Chapter  of  Exeter  were 
sculptured  representations  in  hiefa  re- 
lief of  the  Ascension,  the  Tranmgnr»- 
tion,  and  the  Descent  of  the  Holy  Ghost 
on  the  Dav  of  Pentecost^  with  figures  of 
the  Apostles  delineated  as  forming  part 
of  the  connected  representation  oi  the 
historical  subject.  On  ^ach  side  of  the 
reredos,  as  finials  to  its  architectural 
form,  was  a  s^arate  figure  of  an  angeL 

The  Bishop  of  Exeter,  at  a  visitation  of 
the  cathedral  of  the  dean  and  chapUsr, 
held  the  structure  to  be  illegal,  and 
ordered  it  to  be  removed : 

Held  (by  the  Privy  Council,  reversing  the 
decree'  of  the  Court  of  Arches),  that 
although  the  bishop,  as  ordinaiy,  in 
the  exerdse  of  his  visitatorial  power 
over  the  cathedral  church  of  cxeter, 
cannot  at  his  discretion  order  any  alter- 
ation in  its  fabric,  it  was  within  his 
jurisdiction  to  find  that  the  senlptare 
had  been  unlawfully  erected,  and  aa 
that  definite  legal  ground  to  order  its 
removal: 

Held,  also,  that  the  structure  was  not  ille- 
gal, and  that  so  much  of  the  decree  of 
the  Court  of  Arches  as  reversed  tiie 
order  of  the  bishop  directing  its  re- 
moval must  be  afiirmed.  F&^^otte  ▼. 
Boyd,  229 

See  Custom,  266. 


EMBEZZLEMENT. 
See  Criminal  Law,  409,  412. 

ENDORSERS. 
See  Principal  and  Surktt,  181,  141  note 

EQUITY 

A  plaintiff  in  equity  filed  his  bill  stating 
iliat  a  policy  had  become  void  at  law. 
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and  claiming  to  hare  it  treated  as  yalid 
in  equity. 

After  Dill  dismissed  the  same  pUdntiff 
sued  at  law  on  the  policy  : 

Held,  that  a  bill  would  lie  to  restrain  the 
action,  and  injunction  granted  accord- 
ingly.    Tredegar  v.  WindiM,  638 


ESCROW. 
Bee  Dkuysrt,  781,  786  note. 


ESTATE. 


See  LiFB  EsTATB. 


ESTATE  TAIL. 
When  party  takes  as.  Baker  Y,WkiU,*l(i\ 

Freeholds  stood  limited  to  A.,  6.,  C,  and 
D.  jointly  for  life,  remainder  in  fifths 
to  them  and  E.  as  tenants  in  common 
in  tail  male,  with  cross  remainders  in 
tail  male: 

A,  without  the  consent  of  B.,  C,  or  D., 
and  in  the  lifetime  of  E.,  who  after- 
wards died  without  issue,  executed  a 
disentailing  deed  of  his  estates  tail : 

Hdd,  that  A.  was  protector  not  merely 
of  an  aliquot  share  of  the  estate,  but 
specifically  of  his  original  fifth  share, 
and  also  of  the  fourth  of  E/s  fifth  in 
remainder  after  E.'s  estate  tail;  and 
consequently  that  the  original  fifth 
share  of  A.,  and  also  his  fourth  of  E.'s 
fifth  share,  were  effectually  disentailed. 
Tuffndl  V.  Borrdl,  V29 

Testatrix  being  possessed  of  separate  prop- 
erty, gaye  and  bequeathed  to  her  hus- 
band all  her  real  and  personal  prop- 
erty for  her  life,  and  after  his  death 
"  to  be  divided  amongst "  her  five  chil- 
dren, share  and  share  alike;  ''and  if 
any  of  my  children  should  die  without 
issue,  then  that  child  or  children's 
share  shall  be  divided,  share  and  share 
alike,  among  the  children  then  llvinc^ ; 
but  if  any  of  my  children  should  die 
leaving  issue,  then  that  child,  if  only 
one,  should  take  its  parent's  share;  if 


more  than  one,  to  be  divided  equally 
amongst  them." 

Testatrix  left  five  children,  all  of  whom 
survived  the  tenant  for  Ufe.  One  died, 
leaving  children : 

Held,  that  her  share  went  over  to  her 
children. 

Afterwards  another  died,  without  issue : 

Heldt  that  his  share  went  to  the  three 
surviving  children. 

The  fourth  rule  in  Edwards  v.  Edwards, 
that  a  gift  over  in  the  event  of  death 
without  issue  takes  effect  only  upon 
such  a  death  in  the  lifetime  of  the  ten- 
ant for  life,  has  been  abrogated  by 
(/MahoMy  v.  Burdett  and  bigram  V. 
Soutten,      Olivani  v.  WrighL  741 

See  PoWKR,  154. 


ESTOPPEL. 

See  Criminal  Law,  806. 
FoRxxa  Stot,  716,  719  noie. 


EVIDENCE. 

When  and  how  far  medical  and  profes- 
sional books  may  be  read  or  used. 
Begina  v  Taylor.  427,  428  note. 

What  admissible  on  the  question  of  iden- 
tity, and  how  established.        428  note. 

See  Criminai.  Law  416,  428  note,  440  note. 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

A  doubt  having  been  raised  as  to  the 
legitimacy  of  the  sole  next  of  kin,  a 
deed  was  entered  into  by  the  parties 
interested  for  the  distribution  of  the 
deceased's  property  amongst  them- 
selves in  certain  proportions,  and  it 
was  a  part  of  the  arrangement  that  ad- 
ministration of  the  personal  estate  of 
the  deceased  should  oe  applied  for  by 
an  indiyidual  who  had,  under  no  cir- 
cumstances, an  interest  therein : 

Held,  that  there  were  special  circum- 
stances in  the  case  which  authorized 
the  court  to  gprant  such  administration 
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to  the  person  designated  under  20  A 
21  Vict  c.  77,  8,  78.  Matter  of  Hop- 
kirn.  457 

Testatrix,  by  her  will,  appointed  her 
daughter,  who  is  under  age,  sole  ex- 
ecutor and  universal  intromitter  with 
her  moTable  means  and  estate,  and 
certain  persons  trustees  for  the  daugh- 
ter until  she  is  of  legal  age.  In  a  sub- 
sequent part  of  the  will  -she  directed 
the  trustees,  in  case  her  daughter  died 
before  coming  of  age,  to  divide  the  res- 
idue of  her  property  in  a  particular 
way.  The  court  refused  to  grant  pro- 
bate of  the  will  to  the  trustees  as  ex- 
ecutors according  to  the  tenor  thereof, 
but  ordered  that  administration  with 
the  will  annexed  should  issue  to  them 
under  the  78d  section  of  the  Probate 
Act,  by  reason  that  the  testatrix  had 
not  appointed  by  her  will  an  executor 
competent  to  take  probate  thereof. 
Goods  of  Stewart  467 

When  a  purchase  from  is  bona  Jide  and 
when  liable  to  cestui  que  trust  and  how 
far  bound  to  see  that  representative 
properly  applies  funds.  696  note. 

When  and  how  far  funds  of  estate  may  be 
levied  of  personal  debt  of  represent- 
ative. 696  note 


See  Lira  Estats. 

RXMAINDKaifEN. 

Sett  Off,  688. 


EXPENSES. 
8se  RxoKivxK,  809. 


FEE. 
See  PowEB,  154. 

FISHERY. 

Per  The  Loud  Chancellor  :  The  title,  be- 
ing baronial,  will  be  a  habile  founda- 


tion for  a  claim  to  8alm<m  fishing  if  the 
requisite  enjoyment  and  user  be  estab- 
lished. A  title  by  grant  eum  pUeaii- 
onibw  will  suffice  if  supported  by  the 
requisite  enjoyment  and  user. 

The  prescriptive  forty  years'  enjoyment 
may  be  by  net  and  coble,  as  well  as 
by  stake-net 

Per  The  Lord  Ohancellor  :  I  cannot  re- 
cognize the  principle  that  stake-net  fish- 
ing is  the  ordinary  and  well  understood 
mode  of  salmon  fishing  in  the  sea. 

Per  Lord  Hatherlet:  The  mode  most 
vary  from  time  to  time  as  improve- 
ments are  suggested.  IfeDouaU  v.  Zjord 
Advocate,  124,  130  note. 


FIXTURES. 

The  Bills  of  Sale  Act  (17  <fe  18  Vict  c  86) 
declares,  by  the  interpretation  cUitise, 
fixtures  to  DC  "personal  chattels,"  bdt 
makes  them  so  only  for  particular  pur- 
poses, such  as  are  therein  descrioed, 
and  not  for  all  purposes  and  under  all 
circumstances  whatever. 

Per  Lord  Selboene  :  Observations  on 
the  effect  of  can  interpretation  clausei 

A  mortgage  of  premises  will  pass  the  fix- 
tures upon  the  premises.  A  mort^^age 
of  a  lease  made  by  the  lessee  will  cany 
the  fixtures  of  that  property  which  is 
in  lease,  and  the  power  to  remove 
which  fixtures  was  in  the  tenant  Fix- 
tures attached  by  the  mortgagor  to  the 
property  after  the  date  (3  the  mort- 
gage, will  also  (unless  under  special 
stipi^ations)  pass  to  the  mortgagee. 

There  is  no  difference  in  this  respect  be- 
tween a  mortgage  in  fee  by  a  free- 
holder and  a  mortgage  by  way  of  as- 
signment of  a  term  oy  a  leaseholder. 

The  act  is  intended  to  operate  in  caaea 
between  an  assignee  of  chattels  and 
creditors  represented  by  the  assignee 
in  bankruptcy,  or  between  the  assignee 
of  chattels  and  an  execution  creditor. 

Per  Lord  Hatherlet  ; '  As  to  chattels  at- 
tached to  the  property  subsequenUy  to 
the  deposit  of  the  lease,  the  mortgaeee 
of  the  lease  stood  in  the  same  position 
as  his  mortgagor,  and  those  things 
when  attach^  to  the  freehold  passed 
during  the  interest  that  still  remained 
in  the  lease. 

A.  was  the  lessee  of  a  public  house.  On 
obtaining,  in  1869,  from  M.  a  loan  of 
£800,  he  deposited  the  lease  with  M., 
together  with  a  memorandum  reciting 
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that  it  was  deposited  as  security  for 
the  loan,  and  for  any  money  that  might 
become  dae  to  M.  for  gooids  sold,  and 
for  the  expense  of  "  insuring  the  prem- 
ises and  the  fixtures  and  fittings  therein '' 
from  fire,  and  the  memorandum  also 
contained  an  undertaking  to  execute, 
-when  reouired,  a  legal  mortgage.  In 
April,  1878,  A.  borrowed  a  sum  of  £56 
from  J.,  and  gave  J.  a  bill  of  sale  of  the 
fixtures  and  fittings.  J.  afterwards  put 
a  man  in  possession  and  advertised  the 
fittings  for  sale.  M.  thereon  filed  a  bill 
to  restrain  the  sale  : 
Hdd,  that  the  equitable  mortgage  effected 
in  1869  passed  the  fixtures  and  fittings, 
and  did  not  require  registration  under 
the  Bills  of  Sale  Act  (IT  <k  18  Vict.  c. 
86)  to  give  it  effect  as  to  them.  Meuz 
T.  j€uxit.  If  14  note. 


FORBEARANCE. 
See  liDfiTATioNS,  Statutb  of,  862. 

FORECLOSURE. 
See  Rbsalb,  622,  628  note. 


FOREIGN  GOVERNMENT. 

The  proceedings  in  an  original  suit  by  a 
foreign  government  were  stayed  until 
the  plaintiff  in  that  suit  had  given 
the  name  or  names  of  persons  who 
could  be  made  defendant  or  defendants 
in  a  cross  suit  by  the  same  parties 
against  the  foreign  government,  for  the 
purpose  of  making  upon  oath  the  dis- 
covery required.    Peru  y.Weguelin. 

679,  681  note. 


FOREIGN  LAW. 
See  Will,- 207. 

FORFEITURE. 
See  Landlord  and  Tenant,  248. 

FORGERY. 
See  Chkck,  288,  244  note. 

13  Eng.  Rep.  109 


FORMER  CONVICTION. 
See  Obdonal  Law,  806. 

FORMER  SUIT. 

Under  a  will  an  undivided  share  of  real 
estate  stood  limited  in  remainder  after 
certain  life  estates  and  estates  tail  to 
the  right  heirs  of  A.  In  a  partition 
suit  to  which  A*,  was  a  party,  a  decree 
for  sale  was  made  under  the  Partition 
Act,  1868 : 

Held,  that  the  interests  of  the  persons  or 
person  who  on  the  death  of  A.  would 
Decome  the  right  heirs  or  right  heir  of 
A.  were  bound  in  equity  by  tne  decree: 

Held,  also,  that  such  persons  were  "  un- 
born" persons  withm  the  meaning  of 
the  Trustee  Act,  1860,  s.  80.  BaaneU 
V.  Moxan.  716,  719  note. 

FRAUD. 

See  DiEBCTOKS,  746,  766  note. 

Illegal  Agrbemsnt,  611,  622  note, 
Maerdbd  Women,  181. 
Notice,  769,  774  note. 
Stock,  20,  88  note. 


FRAUDS,  STATUTE  OF. 

The  plaintiffs  entered  into  an  agreement 
in  writing  with  the  defendant,  to  let 
him  a  public-house  as  tenant  from  year 
to  year,  with  the  option  on  his  part  to 
call  on  them  to  grant  him  a  lease  of 
the  house  for  twenty-eight  years,  upon 
the  terms,  amongst  others,  that  if  he 
sold  such  lease  for  more  than  £1,200 
he  should  ^ve  the  plaintiflis  half  the 
difference.  The  plaintifis  having  grant- 
ed him  a  lease  of  the  house,  which  he 
sold  for  £2,600,  brought  an  action 
against  him  upon  the  agreement  to  re- 
cover one-half  of  £1,800.  The  defen- 
dant contended  that  the  lease  to  him 
was  granted  under  a  substituted  agree- 
ment, which  was  not  in  writing  so  as 
to  satisfy  the  Statute  of  Frauds.  The 
lease  granted  differed  from  that  sped-, 
fied  in  the  written  agreement  in  the  fol- 
lowing particulars  :    The  term  was  for 
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*r,'^.x,  Ttj^  nr.*.  wv.  £'..-1  :r-*v*l  '-«' 
'/  £i  JT'  *.-    7. '.<•*■  »*<*  *V^  to  rr  T*-cdfc.-*. 

tf^  d^^#'l*r.t,  y:*-.'!':^  u^  bv  tbit  ptaio- 
t;ff*.  »>#/>  on  ti*^lr  part  t*nvir*iti  the 
*f\'\i*\',rjA  r*-Tit,     TIj'-  j-sry  i^AuA,  bow- 

tu^  X.\w,  yr*Ai  n^atXa^  in  force  or  was 

ir«^,  tb«l  tb«  d«fetidaDi  wss  entitM  to 

ta*:nl,  vliiich  oo^rbt  t/>  hftre  b««ii  in 
vritin^  to  a«ti«fr  th«  Statute  of  Frawk. 
ififemZ/^f.  p«r  Ajnpblett.  B.,  that  if  th*.Te 
bad  be«ii  an^-Ujing  in  writing  to  flhov 
that  th«  lea«^  ^raot«d  was  acc«|Aed  in 
ftu^r^itati'io  fnr  that  ori^nnaUy  etipo- 
bit«d  f'^,  the  actifjo  roij^ht  have  been 
matotained.     Sandenon  ▼,  (Jraxm.  364 

A<^r<i!>«ment  to  lease  and  to  |iay  owner  ex- ' 
peniie  tA  refMn,  void.  500  mate. 


ExpeoMS  of  litigation. 


601  AoCf 


Taking  lease  of  another  and  paying  back 
rent.  6i)0  note. 

An  agreement  for  the  sale  of  real  estate 
did  nrjt  difKrloiM;  the  names  of  the  yen- 
dors,  but  it  appeared  therefrom  that 
the  vendors  were  a  company  in  posses- 
sion of  the  property  offered  for  sale, 
and  that  they  had  carried  on  opera- 
tions thereon : 

Held,  on  dernnrrer,  that  the  vendors  were 
sufficif'ntly  described  to  satisfy  the  Stat- 
ute of  Fraads.  Oommi'M  v.  Scott.  676 
681  noU. 


a 


GIFT. 

When  valid  and  directions  void.  Mc- 
Dofifdd  V.  McDonald,  164 

When  in  not  as  between  hiHbnnd  and 
wife  though  standing  in  wife's  name. 
Marshal  v.  CriUwtU.  830,  833  noU. 


G-X01 


Sk  Ljuao:«3  ax»  Tmoj^w,  \ 


HEALTH. 


SeeSy 


CM. 


mCHWAT. 


Where  a  pabfic 

wt«d  as  a  atable-rard : 
HcU,%hMX  the  nniaiDce  to  tbe  BcigiiboriB^ 

hoQses  was  noC  so  }n  iinsmiitas  to  «a- 

title  a  reversioiier  to 

Jf6tf  V.  Schooibred.  &&2.  &§4  i 


What  obstruetioas  of  a  ; 
one  ininred  by  may 
and  when  not^ 


HOMICIDE. 


U4i 


See  Cboidial  Law,  48L 


HUSBAND  AND  WIFE. 


The  defendants,  hnsband  and  wife,  ^ 
indicted  for  having  by  threats  of  vio- 
lence and  restraint  induced  the  prose- 
cutor to  write  and  affix  his  name  t<]Pthe 
following  document :  "  London,  Joly 
19th,  1876.  I  hereby  agree  to  pay  yon 
£100  sterling  on  the  27th  insL,  to  pro- 
vent  any  action  against  me.** 

Held,  that  this  document  was  not  a  prom- 
issory note,  but  was  an  agreement  to 
pay  money  for  a  valid  consideration 
which  comd  be  sued  upon,  and  waa 
therefore  a  valuable  security. 

To  constitute  a  valuable  security  within 
the  meaning  of  the  statute  an  instru- 
ment need  not  be  negotiable.  A  wife 
who  takes  an  independent  part  in  the 
commission  of  a  crime  when  her  bus- 
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band  is  not  present  is  not  protected  by 

her  coverture.    Beg.  v.  John,  448 

463  note. 

Presumptive  coercion  how  far  liable  for 
each  other's  acts,  how  sued,  execution 
against,  when  wife  relieved  from  exe- 
cution against  her  person.        463  note. 

Where  a  married  woman,  entitled  to  a 
legacy  charged  on  real  estate  which 
h^  not  been  reduced  into  possession 
by  her  husband,  obtained  a  protection 
order,  in  consequence  of  her  husband's 
desertion,  under  20  &  2iyict.  c.  86,  s.  21: 

Hdd,  that  the  legacy,  on  being  paid  to 
her  after  the  date  of  the  order,  was 
property  which  then  came  to  or  de- 
volved upon  her  within  sects.  21  and 
26  of  the  act,  and  that  her  receipt  was 
a  good  discharge : 

Held,  also  (the  question  being  raised  by 
sununons  under  the  Vendor  and  Pur- 
chaser Act,  1874,  s.  9,  in  respect  to  the 
title  to  the  estate  charged),  that  the 
declaration  ought  to  be  made  without 
costs.  , 

Form  of  order.  Matter  of  Cowards  Pur- 
chase. 712,  716  note. 

The  husband  of  the  plaintiff  being  in  fail- 
ing health  transferred  his  banking  ac- 
count from  his  own  name  into  the  joint 
names  of  himself  and  his  wife,  and  di- 
rected the  bankers  to  honor  chocks 
drawn  either  by  himself  or  his  wife; 
and  he  afterwards  paid  in  considera- 
ble sums  to  this  account  All  checks 
were  afterwards  drawn  by  the  plaintiff 
at  the  direction  of  her  husband,  and 
the  proceeds  were  applied  in  payment 
of  household  and  other  expenses.  The 
husband  never  explained  to  the  plain- 
tiff what  his  intention  was  in  transfer- 
ring the  account,  but  he  was  stated  by 
the  bank  manager  to  have  remarked  at 
the  time  of  the  transfer  that  the  balance 
of  the  account  would  belong  to  the  sur- 
vivor of  himself  and  his  wife.  After 
the  death  of  her  husband  (which  took 
place  a  few  months  after  the  transfer) 
the  plaintiff  claimed  to  be  entitled  to 
the  balance: 

Held,  that  the  transfer  of  the  account  was 
not  intended  to  be  a  ppovision  for  the 
plaintiff,  but  merely  a  mode  of  conven- 
iently managing  her  husband's  affairs; 
and  consequent^  that  she  was  not  en- 
tilled.  Marehalv.  Crutwell.  880 
838  note. 

See  Married  Women,  100,  181,  826. 
Settlemkxt,  483. 


I. 

IDENTITT. 
See  EviDENOE,  427,  428  note, 

ILLEGAL  AGREEMENT. 

A  banker  holding  bills  and  acceptances 
as  a  security  wt  advances  made  to  a 
customer,  took  a  guarantee  from  the 
brother  of  the  customer  that  the  loss 
of  the  bank  should  not  exceed  £2,000. 
This  transaction  took  place  after  the 
customer  had  commenced  proceedings 
for  the  liquidation  of  his  affairs,  and 
unknown  to  his  other  creditors,  with 
a  view  to  prevent  the  bank  from  op- 
posing a  composition : 

Held,  upon  a  bill  filed  by  the  banker  to 
enforce  performance  of  the  agreement, 
that  the  arrangement,  which  would 
have  the  effect  of  giving  one  creditor 
a  secret  advantage  over  the  others, 
could  not  be  sustamed,  and  the  bill  was 
dismissed  with  costs.  McKewan  v.  San- 
derwn,  611,  622  note. 


ILLEGAL  RESTRAINT. 
See  RX8TR4INT  of  Ma&biaoe,  664. 

ILLEGITIMATE  CHILDREN. 
See  Wux,  90,  100  m^. 

INCOME.      ^ 
See  Wills,  842. 

INFANT. 

A  purchase  or  sale  of  shares  made  by  one 
who  is  not  a  member  of  the  Stock  Ex- 
change, and  made  through  a  broker 
who  is  a   member  of  that  body,  will 
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be  treated  as  made  subject  to  the  rales 
of  the  Stock  Exchange. 

The  rules  of  the  Stock  Exchange  imply 
that  the  name  of  the  person  given  as 
that  of  the  ultimate  purchaser  of  shares 
must  be  that  of  one  able  and  willing  to 
purchase ;  and  they  are  not  satisfied  if 
the  name  ?iven  is  that  of  a  non-existent 
person,  a  lunatic,  an  infant,  a  married 
woman,  or  a  person  who  has  not  given 
authority  for  the  use  of  his  name. 

The  contract  of  a  jobber  is  to  accept  the 
shares,  or  to  furnish  the  name  of  a  per- 
son able  and  willing  to  accept  them ; 
and  the  time  limited  by  the  rules  of  the 
Stock  Exchange  for  the  approval  or 
rejection  of  the  name  of  the  ultimate 
purchaser  applies  only  to  the  responsi- 
bility, and  not  to  the  personal  capacity 
and  willingness  of  the  person  whose 
name  is  given. 

If  therefore  the  name  given  is  that  of  one 
who  had  no  legal  capacity  to  accept  the 
shares,  though  the  time  limited  is  al- 
lowed to  go  by  without  objection  to 
him,  the  orij?inal  contractor,  the  jobber, 
will  remain  liable. 

M.,  not  a  member  of  the  Stock  Exchange, 
directed  his  broker  to  sell  certain 
shares  of  a  company,  and  the  broker 
sold  them  to  a  jobber,  who,  according 
to  the  known  practice  on  the  Stock  Ex- 
change sold  them  again  (and  in  a  sim- 
ilar way  they  passed  through  several 
hands),  and  the  jobber  (without  fraud) 
received  from  his  purchaser,  and  passed 
on  to  M.'8  broker  the  name  (that  of  L.) 
as  the  name  of  an  ultimate  purchaser ; 
M.  executed  a  transfer  to  L.,  and  re- 
ceived payment  for  the  shares ;  L.  turn- 
ed out  to  be  a  minor  legally  incapable 
of  accepting  the  shares;  M.'s  name 
(though  without  his  knowledge)  re- 
mained on  the  registry  of  the  com- 
pany ;  L.  did  not  pay  the  subsequent 
calls,  and  M.  was  required  to  pay 
them: 

Held,  that  the  jobber  was  liable  to  make 
good  to  M.  the  calls  which  he  had  been 
compelled  to  pay  on  L.'s  default.  Nic?!- 
alls  V.  Merry,  56,  78  Tiote. 

What  contracts  of,  are  void  and  what 
voidable.  78  note. 


D^ERIOR  OFFENCE. 
JSee  CaiMiXAL  Law,  466, 466  note. 


INJUNCTION. 

On  a  bill  for  injunction  to  restrain  tha 
completion  and  continuance  of  a  build- 
ing seriously  obstructing  ancient  lights, 
it  appeared  that  the  bnildinf  was  al- 
most completed  before  bill  filed ;  that 
the  plaintiff  had,  before  the  conmienoe- 
ment  of  the  works,  information  that 
some  building  was  proposed,  and  that 
she  was  abroad  during  the  actual  build- 
ing, and  had  done  nothing  amounting 
to  acquiescence  : 

Held,  that  a  mandatory  injunction  oonld 
not  be  granted ;  and  an  inquiry  as  to 
damages  was  directed,  though  not 
prayed  by  the  bill  Stanley  y.  Shretes- 
bury.  546,  552  noU. 

To  restrain  underletting,  particular  use 
of  property,  and  waste.  690  moie. 

To  compel  use  of  corporate  bonds  for 
designated  purpose.  697  note. 

See  Corporation,  691  note, 
Equftt,  588. 
Nuisance,  664. 
Patent,  697. 
Rivers,  601. 


INTENT. 
See  Criminal  Law,  886,  408  nofe. 

INTERNATIONAL  LAW. 
See  Foreign  Government,  679,  681  ncU^ 

INTESTACY. 
See  Life  Estate,  776. 


JOINT  DEBTORS. 
See  Partnership,  810. 

JOINT  OWNERS. 
See  Negiioence,  348. 
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JURI8DICTI0N. 

The  proper  mode  of  enforcing  a  maritime 
lien  on  a  vessel  belonging  to  a  company 
which  has  been  ordered  to  be  wound 
up,  is  by  a  proceeding  in  the  winding- 
up  and  not  by  a  proceeding  in  rem  in 
the  Admiralty  Court. 

The  arrest  of  a  vessel  by  the  Admiralty 
Court  is  a  "  sequestration "  within  the 
meaning  of  the  Companies  Act,  1862, 
s.  168.  AfdtircUkm  birectf  etc.,  Steam 
Co.  828 

See  FoBKioir  Government,  679,  681  note. 
Prohibition,  Warr  of,  566,  675  note. 


K. 

KNOWLEDGE. 
See  Criminal  Law,  886,  408  note. 


LANDLORD  AND  TENANT. 

fiy  an  agreement  in  writing,  but  not  un- 
der seal,  plaintifif  agreed  to  let  and  de- 
fendant to  hire  on  lease  for  twenty-one 
years,  a  house,  <bc.,  on  the  following 
terms :  The  rent  to  be  £56  per  annum ; 
the  lease  to  commence  from  the  26th 
of  March  next,  and  to  contain  an  ex- 
tract of  the  covenants  in  the  original 
lease  which  the  plaintiff  is  bound  un- 
der ;  that  the  proposed  lease  shall  not 
be  sold,  parted  with,  or  any  portion  of 
the  property  underlet  without  the  con- 
*  sent  in  writing  of  the  plaintiff.  In  the 
original  lease  were  six  covenants  by 
tlie  lessee,  with  a  proviso  for  re-entry 
on  the  breach  of  any  of  them;  but 
there  was  no  covenant  not  to  underlet 
without  the  consent  of  the  landlord. 
Defendant  entered  and  paid  rent,  and 
underlet  the  premises  without  the  con- 
sent of  plaintiff,  who  thereupon  brought 
ejectment,  and  was  nonsuited : 

lield,  that  the  nonsuit  was  right.  Defen- 
dant held  as  tenant  from  year  to  year 
on  such  of  the  terms  of  the  agreement 
as  were  applicable  to  that  tenancy. 
The  agreement  incorporated  the  six 
covenants  in  the  original  lease,  and  the 


proviso  for  re-entry  on  the  breach  pf 
any  one  of  those  covenants ;  but  the 
agreement  could  not  be  read  as  apply- 
ing the  proviso  for  re-entrv  to  the  new 
clause  as  to  not  underletting ;  and,  on 
the  authority  of  Shaw  v.  Cojin  (14 
C.  B  (N.S.),  872),  on  mere  words  of 
agreement  a  condition  could  not  be 
created.     Crawley  v.  JPrice.  248 

In  August,  1846,  the  defendant's  testatrix 
granted  to  the  plaintiff  a  lease  of  a 
public-house  in  London  Road,  Liver- 
pool, for  fourteen  years,  at  a  rent  of 
£70  per  annum,  the  latter  paying  £300 
for  the  goodwill ;  and,  before  the  ex- 
piration of  that  lease,  viz.  in  March, 
1868,  she  granted  him  a  further  lease 
for  fourteen  years  at  a  rent  of  £80  per 
annum.  Each  of  these  leases  con- 
tained the  following  proviso:  "Pro- 
vided also,  and  it  is  agreed  and  de- 
clared that,  at  the  expiration  or  other 
sooner  determination  of  the  term  hereby 
granted,  all  such  sum  and  sums  of 
money  as  shall  or  can  be  procured  for 
the  goodwill  of  the  business  of  a 
licensed  victualler  in  respect  of  the 
premises  from  an  incoming  tenant, 
shall  be  received  by  and  Delong  to 
the  lessee,  his  executors,"  <bc. 

The  second  lease  being  about  to  expire, 
negotiations  took  place  between  the 
plaintiff  and  the  defendant  for  a  re- 
newal, but  thoy  failed  to  come  to  terms ; 
and  the  defendant,  with  notice  of  the 
plaintiff's  claim  under  the  above  pro- 
viso, granted  a  lease  of  the  premises  to 
a  new  tenant  for  a  term  of  fourteen 
years,  at  a  rent  of  £160  per  annum,  and 
a  premium  of  £1,300. 

Upon  a  case  stated  for  the  opinion  of  the 
court  by  an  arbitrator,  to  whom  it  was 
to  be  refeited  to  assess  the  amount  of 
damages  the  plaintiff  was  entitled  to 
recover  for  the  breach  (if  any)  of  the 
above  proviso,  upon  the  principles  to 
be  laid  down  by  tne  court,  it  was  found 
as  a  fact  that  *'  the  rental  of  .i£l60  per 
annum  reserved  in  the  lease  granted  to 
the  new  tenant  was,  without  any  pre- 
mium, bonus,  or  other  payment  what- 
ever, a  full  and  sufficient  rental  for  the 
premises  under  such  a  lease,  whether 
intended  for  a  licensed  victuallar's  busi- 
ness or  not;"  and,  further,  that  "the 
goodwill  of  the  business  carried  on  by 
the  plaintiff  would,  if  belonc:in<:^  to  the 
owfter  of  the  house,  have  had  a  very 
considerable  value,  and,  if  such  owner 
had  m  that  case  been  willing  to  grant 
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ft  lease  similflr  to  that  granted  to  the 
new  tenant,  a  smn  exceeding  £1,300 
would  without  difficulty  have  heen  ob- 
tained for  the  goodwill : " 
Held^  that  the  proviso  was  broken ;  and 
that  the  arbitrator  was  to  estimate  the 
damages  the  plaintiff  was  entitled  to 
recover  for  such  breach,  in  the  same 
manner  as  one  accustomed  to  value 
'* goodwill**  as  between  outgoing  and 
incoming  tenant  would  estimate  them, 
and  in  so  doing  was  not  to  disregard 
the  increased  value  of  the  property  in 
the  neighborhood  generally.  LleweUyn 
V.  Rutherford.  328 

The  lease  of  a  theatre  contained  a  cove- 
nant on  the  part  of  t^e  lessee  not  to  con- 
vert the  theatre,  or  any  part  thereof,  to 
any  other  use  than  for  acting  or  per- 
forming of  operas,  plays,  concerts, 
balls,  masquerades,  assemblies,  and 
such  theatrical  and  other  purposes  as 
had  been  usually  given  therein.  The 
lessee,  for  valuable  consideration,  sub- 
demised  certain  boxes  and  pit  stalls, 
together  with  free  and  uninterrupted 
admission  into,  and  egress  and  reepress 
to  and  from,  and  the  full  use  and  en- 
jovment  of  such  boxes  and  stalls  during 
all  such  nights  as  the  theatre  should 
be  open  for  the  reception  of  audience 
or  company  to  any  puolic  performance 
or  exhibition  of  any  opera  or  any  en- 
tertainment whatsoever  of  or  upon  the 
stage,  exc^t  balls  or  nuisquerades,  to 
the  plaintaff  for  a  term  of  years,  reserv- 
ing &  11  right  of  access  to  the  boxes  and 
stalls  for  the  purposes  of  repair.  The 
underlease  contained  a  covenant  for 
quiet  enjoyment  of  the  demised  prem- 
ises :  but  no  covenant  on  the  part  of 
the  grantor  of  the  underlease  to  ob- 
serve or  perform  the  cotenants  of  the 
original  lease.  Afterwards  the  lessee 
of  the  theatre  agreed  to  let  it  for  a 
term  of  three  months  for  the  purpose 
of  holding  religious  meetings.  In  order 
that  (he  theatre  might  be  converted 
into  a  convenient  place  for  holding 
such  meetings>  the  .divisions  between 
the  boxes  were  removed,  and  the  pit 
(including  the  site  of  the  plaintiff's 
stalls)  was  boarded  over ;  but  these  al- 
terations were  not  permanent,  and  the 
parties  disclaimed  any  intention  of 
Using  the  theatre  for  religious  services 
beyond  the  three  months : 

Held,  that  without  the  plaintiff's  consent 
the  theatre  could  not  be  converted  to 
other    than    theatrical    purposes,  nor 


could  the  original  lessee,  or  any  person 
claiming  under  him,  enter  on  the  plain- 
tijf's  boxes  or  stalls:  but  that,  under 
the  circumstances,  the  proper  remedy 
was  in  damages,  and  not  by  way  of  in- 
junction.    Leader  v.  Moody. 

681,  690  noU. 
See  DiBTBBss,  371. 

Specific  Pekfobmaxck,  490. 


LAW. 
8ee  Equitt,  588. 

LAW  OF  NATIONS. 
See  Foreign  Goverxment,  679,  681  MOte. 

LEASE. 

See  Landlord  and  Tenant,  248,  828, 681, 
690  note. 
Railwat  Compant,  78,  89  note. 
Specific  Performance,  490. 

LEGACY. 

Testator  gave  the  residue  of  his  estate  to 
trustees  to  pn  v  the  income  for  the  ben- 
efit of  his  wife  and  unmarried  daugh- 
ters and  youngest  son,  and  directed 
that  upon  the  youngest  son  attaining 
the  age  of  twenty -one  years  the  trus- 
tees should  invest  a  sufficient  sum  to 
secure  the  receipt  of  the  annual  sum  of 
£00,  to  be  paid  by  instalments  as  the 
dividends  were  received,  to  his  wife  for 
her  maintenance,  and  subject  thereto 
tlie  trustees  were  to  divide  the  whole 
of  the  trust  estate  amongst  his  eight 
children ;  and  on  the  death  of  his  wife 
the  amount  invested  to  secure  her  the 
annual  income  of  £50  was  to  be  divided 
in  like  manner  amcingst  his  eight  chil- 
dren. The  youngest  son  attained  twen- 
ty-one in  1S72.  The  income  arising 
from  the  whole  of  the  estate  did  not 
amount  to  £50  a  year : 

HtUl^  that  the  widow  was  not  entitled  to 
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be  paid  any  arrears  out  of  the  corpus, 
MiicheUY.  WUton.  789,  792  note, 

"When  deficien6y  made  up  out  of  corpus 
of  the  estate,  when  legatee  maj  use 
corpus^  when  required  to  give  inven- 
tory, and  when  security,  to  remainder- 
man, improper  disposition  by  legatee, 
and  when  one  who  furnishes  support 
for  le^tee  may  recover  of  party  from 
whom  use  of  property  is  due.  792  note. 

L^:acies  which  before  the  passing  of  the 
Wills    Act  would  have  been  specific, 
remain  specific. 
A  gift  of  ''  all  my  stock  in  the  Midland 

Railway  Company  "  is  specific. 
A  specific  legatee  is  entitled  to  have  his 
legacy  redeemed  from  charges  created 
by  the  testator  (as  distinguished  from 
charges  incidental  to  the  property)  at 
the  expense  of  the  testator's  general 
estate,  or,  if  the  property   is  not  re- 
deemed, to  have  compensation  out  of 
the  general  estate  to  the  amount  of  the 
legacy. 
A  testator  by  his  will,  dated  in  1869,  made 
a  bequest  of  "all  my  shares  or  stock 
in  the  Midland  Railway  Company  '*  to 
trustees  upon  certain  trusts.     He  was 
at  the  date  of  his  will  entitled  to  £1,000 
stock  in  that  company.     In  February, 
1871,  he  transferred  the  stock  into  the 
names  of  certain  bankers  to  secure  an 
advance  made  by  them  to  A.,  who  gave 
the  testator  an   undertaking  that  the 
stock  should  be  retransferred   vrithin 
three    months.     The  testator  died  in 
1872;  and  after  his  death  the  bankers 
sold  the  stock  (which  had   never  been 
retransferred)  and  applied  the  proceeds 
in  reduction  of  the  debt  due  from  A. 
Under  orders  made  in  a  suit  to  admin- 
ister the  testator's  estate,  A.  transfer- 
red £500  Midland  Railway  stock  into 
court,  but  was  unable  to  make  any  fur- 
•     ther  transfer : 
Held,  that  the  trustees  of  the  aforesaid  be- 
quest  were   entitled  to  the  stock  so 
transferred  into  court,  and  not  the  re- 
siduary legatee. 
Definition  of  specific  legacy.     Bothandey 
V.  Sherson.  814 

See  Life  Estate,  776. 
Remaindermen. 
Restraint  op  Marriage,  664. 
Will,  207,  476. 


LEX  LOCL 
See  Will,  207, 


LIEN. 

See  JcRXSDionoN,  828. 

LIFE. 
See  Presumption,  672,  676  note. 

LIFE  ESTATE. 

When  party  takes  only  and  not  the  fee. 
Baker  v.  WhiU,  701 

Testator  devised   a   landed   estate,   and 
bequeathed    all    his    personalty  to   a 
trustee,  upon  trust  so  to  vest  his  real 
estate  in,  and  cause  his  personal  estate 
to  be  placed  under  the  control  of,  the 
Court  of  Chancery,  as  that  the  court 
might  administer  the  same ;  and  then 
bequeathed  several  annuities  to  be  paid 
out  of  the  rents  and  profits  of  the   re- 
alty and  the  proceeds  of  the  person- 
alty, and  directed  that,  subject  to  the 
payment  of  the  annuities,  the  rents,  in- 
come, and  produce  of  the  trust  estate 
should  be  accumulated  at  compound  in- 
terest until  the  decease  of  the  last  sur- 
viving annuitant,  "  or  daring  such  por- 
tion of  such  surviving  annuitant's  life 
as  the  rules  of  law  will  permit,'*  and 
on  the  decease  of  the  last  surviving 
annuitant  the  whole  of  the  trust  estate 
funds  and  accumulations  to  be  applied 
by  the  court  in  the  purchase  of  freehold 
land,    to    be    conveyed    to    testator's 
nephew,  G.  G.,  and  his  heirs : 
Held,  that,  of  the  rents  of  the  realty, 
and    the   income    of   the    personalty, 
which  would  accrue  during  the  inter- 
val (if  any)  which  should  elapse  after 
the    expiration    of    twenty-one    years 
from  the  death  of  the  testator,  and  the 
death  of  the  surviving  annuitant,  there 
was  an  intestacy  : 
Held,  further,  that  G.  G.  was  not  entitled, 
during  the  life  of  the  purviving  annui- 
tant, to  ask  for  payment  of  the  fmid  to 
himself,   subject    to    provision    being 
made  for  .the  annuities. 
The  court  refused  to  make  any  order  at 
present,   except  to  pay   the  annuities 
and  continue  the  accumulations.     Tal- 
bot V.  Jevers.  776 

See  Estates  Tail,  729,  741. 
Legacy,  789,  792  note. 
Power,  164. 
Wills,  842. 
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LIGHTS. 
Bee  Injunction,  546,  562  note. 

LIMITATIONS,  STATUTE  OF. 

The  plaintiff,  a  married  woman,  had  lent 
the  defendant  £20  (her  own  money) 
daring  her  husband's  lifetime,  for 
which  the  defendant,  shortly  after  the 
husband's  death,  yiz.,  on  tine  16th  of 
July,  1867,  gave  the  plaintiff  an  LO.U. 
On  the  12th  of  October,  1870,  the  de- 
fendant wrote  to  the  plaintiff's  agent, — 
"  Yours  of  the  10th  instant  rocoivod, 
respecting  Mrs.  W.'s  claim  upon  me. 
It  is  totaUy  out  of  my  power  at  the 
present  time  to  liquidate  the  whole  or 
even  part  of  the  same.  I  am  in  the 
anticipation  of  a  better  position,  and, 
should  I  be  successful,  Mrs.  W.'s  claim 
shall  have  my  first  consideration. 
Meanwhile,  I  shall  be  pleased  to  pay 
a  reasonable  interest  on  the  amount 
Show  this  letter  to  Mrs.  W.,  and  tell 
her  the  claim  has  not  been  forgotten 
by  me,  and  shall  be  liquidated  at  the 
earliest  opportunity  possible : "  and  on 
the  6th  of  March,  1871,  the  defendant 
again  wrote, — "  At  present  it  is  utterly 
out  of  my  power  to  do  anything.  I 
am  williuff  to  endeavor  to  pay  it  [the 
debt]  off  hy  easy  instalments ;  or  1  am 
willing  to  pay  you  any  reasonable  in- 
terest to  let  the  matter  remain  for  the 
present,"  <&c. 

In  an  action  for  money  lent,  with  a  count 
upon  a  prvnise  tb  pay  in  consideration 
of  the  plaintiff's  forbearance  to  sue  up- 
on the  LO.U. : 

Held,  that  these  letters  amounted  to  a  suf- 
ficient promise,  founded  upon  a  good 
consideration,  to  take  the  case  out  of 
the  Statute  of  Limitations.      Wilby^. 
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LTTERATURR 
Bee  GoPTiuGHT,  562. 

LORD'S  DAY. 
Bee  Sunday,  252. 


INDEX. 

LOST  INSTRUMENT. 
Bee  Pakol  Evidknox,  t69,  774  note. 


M. 

MANDAMUa 
Bee  Corporations,  691  note, 

MANSLAUGHTER. 
See  Criminal  Law,  42d,  425  rnAie,  48L 

MARRIAGE. 

After  a  family  supper,  one  of  the  party — 
a  bachelor — ^put  a  ring  on  the  finger  of 
one  of  the  daughters,  a  spinster,  and 
said  to  her,  "  Maggie,  you  are  my  wife 
before  heaven — so  help  me,  oh,  uod  I  ** 
The  two  thereupon  kissed  each  other, 
and  Maggie  said, "  Oh,  Major  I "  Their 
health  was  drunk,  and  they  wore  forth- 
with "  bedded,"  according  to  an  obso- 
lete Scotch  fashion : 

Hdd  by  the  House  of  Lords,  reversing 
the  judgment  of  the  Court  of  Session, 
that  no  marriage  was  contracted;  it 
appearing  clearly  that  no  real  marriage 
was  then  intended  by  either  of  the  par- 
ties, although  the  ultimate  maturing  of 
matrimony  and  legitimation,  under  the 
Scotch  law,  of  any  issue  that  might  be 
procreated  in  the  interval,  was  hoped 
for  and  confidently  anticipated  by* 
"  Mag^e  "  and  her  relatives. 

Per  The  Lord  Chancellor  :  The  burden 
which  lay  on  the  pursuer  to  establish 
her  marriage  has  not  been  discharge. 
9n  the  contrary,  there  has  been  pre* 
sented  a  body  of  evidence,  derived  from 
documents  written,  acts  done,  and  dec- 
larations made,  all  bearing  with  a 
strength  irresistible  against  the  mar- 
riage. 

Per  Lord  Selborne  :  The  report  of  the 
Royal  Commission  states  that  "the 
most  express  declaration,  oral  or  in 
writing,  by  both  parties,  that  they  are 
husband  and  wife,  will  not  make  them 
so,  unless  the  judge  is  satisfied  that  the 
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inward  intention  of  their  minds  was  in 
accordance  with  those  outward  words 
or  acts."  I  am  sorry  to  say  that  in 
Scotland  persons  generally  reputed  to 
be  respectable,  though  not  fastidious, 
may  sometimes  reconcile  their  moral 
sense  to  the  notion  of  an  inchoate  mar- 
riage, to  be  perfected  by  the  progress 
of  events, — of  which  they  expect  a  fa- 
vorable issae.    SteuartY.  Jiobinaon,  165 

See  RxSTRAiNT  of  Marriage,  664. 


MARRIED  WOMEN. 

A  married  woman  possesses  under  1  Vict 
c.  26,  no  mater  or  different  power  to 
malce  a  will  than  she  possessed  before 
that  statute.  The  24th  section  of  that 
statute  does  not,  retroactively,  operate 
to  ffive  effect  to  her  will  as  to  property 
which  it  was  not  in  her  power  to  dis- 
pose of  at  the  time  when  the  will  was 
made. 

Without  the  husband's  knowledge  of  the 
contents  of  a  will  made  by  a  married 
woman,  the  will  cannot  be  said  to  be 
made  with  his  assent. 

If  a  married  woman,  with  her  husband's 
assent,  makes  a  will  of  personalty,  in 
which  she  has  an  expectant  interest, 
but  that  interest  does  not  actually  vest 
in  her  until  after  her  husband's  death, 
she  must,  to  give  validity  to  her  will, 
re-execute  it  after  his  death. 

So  also  if  her  will  affects  property  which 
(by  his  will  made  some  vear§  before 
and  never  altered),  he  had  bequeathed 
to  her  absolutely. 

A  married  woman  was  entitled  to  a  sum 
of  £3,000  for  her  separate  use ;  the  in 

•  come  of  a  sum  of  £14,000  was  settled 

*  upon  her  husband  and  herself  for  life, 
'  subject,  as  to  the  sum  itself,  to  her  ap- 
pointment, if  she  should  die  before 
him.  He  had  a  large  property  of  his 
own.  In  1867  he  made  his  will,  by 
which  he  left  all  his  property  to  his 
wife  and  made  her  sole  executrix.  He 
never  altered  that  will.  He  assented 
to  her  making  a  will  during  the  cover- 
ture, and,  in  July,  1869,  she  made  it 
in  a  form  which  affected  to  deal  with 
all  the  three*  sorts  of  property;  but 
there  was  no  proof  that  he  actually  knew 
or  had  assented  to  its  contents.   He  died 


in   November,    1869.     She,   after    his 
death,  declared  to  her  solicitor  her  ad- 
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herence  to  her  will,  but  she  did  not  re- 
execute  it.  She  died  in  January,  1870  : 
Held,  that  her  will  only  disposod  of  the 
property  which  belonged  to  her  for  her 
separate  use ;  that  as  to  the  £14,000, 
her  power  of  disposition  had  not  arisen ; 
that  as  to  the  property  bequeathed  by 
her  husband,  she  had  no  power  of  dis- 
position till  after  his  death,  and  that 
her  will  could  have  no  operation  on 
that  property,  as  it  was  made  before 
her  title  to  that  property  existed ;  that 
neither  his  assent,  nor  her  subsequent 
declaration  of  adherence,  had  given 
validity  to  her  will ;  and  that  in  order 
to  be  valid  and  effectual  it  ought  to 
have  been  duly  re-executed  after  his 
death,  as  an  original  will  is  required  to 
be  executed  under  the  statute.  WiUock 
V.  NobU.  100 

The  legiiim  of  the  wife  is  the  property  of 
her  husband  and  subject  to  his  debts. 

A  provision  without  consideration  in  a 
post-nuptial  contract  that  the  income 
of  the  legitim  "  should  be  alimentary  and 
in  nowise  attAchablo  for  debt,**  held  in- 
sufficient to  exclude  the  claim  of  the 
husband's  creditors,  he  having  become 
bankrupt. 

Per  The  Lord  Chancellor  :  A  stipula- 
tion of  this  kind  in  a  post-nuptial  con- 
tract is  neither  valid  nor  permissible. 

Per  Lord  Hathxrlet  :  A  man  cannot  so 
deal  with  his  own  property  as  to  make 
a  provision  to  the  detriment  and  defeat- 
ing of  his  creditors. 

Per  Lord  O'Haoan  :  No  man  is  permitted 
to  filch  his  own  income  from  the  hands 
of  his  creditors. 

The  Conjugal  Rights  Act  held  inapplica- 
ble, as  the  bankruptcy  was  anterior. 
LearmotUh  v.  Miller.  181 

The  separate  estate  c^  a  married  woman 
is  not  in  general  liable  for  breaches  of 
trust  or  torts  committed  by  her. 

Where  an  annuity  was  given  to  A.  in 
trust  to  apply  the  same  at  his  dis- 
cretion for  the  benefit  of  B.  during  his 
life,  and  for  his  advancement,  mainten- 
ance, support,  or  otherwise  for  his  ben- 
efit, without  being  answerable  for  any 
of  the  moneys  so  laid  out,  or  the  exer- 
cise of  the  (uscretion  so  vested  in  the 
said  trustee  as  to  the  mode  and  extent 
of  expending  and  laying  out  the  same: 

Held,  that  A.  could  not  apply  any  portion 
of  the  annuity  for  his  own  benefit,  but 
was  bound  to  account  for  all  sums  not 
shown  to  be  applied  for  the  advance- 
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meDt,  maintenance,  support^  or  benefit 
of  B.      Wdinford  v.  EeyL  826 

See  HuBBAXD  and  Wite,  448, 458  noU,  112, 
715  noU. 
IjImitations,  Statdtb  of,  352. 
scttlemknt,  483. 


MASTER  AND  SERVANT. 

On  the  truil,  in  an  action  for  assault,  the 
plaintiff  proved  that  he  was  present 
in  the  gallery  of  a  large  hall  where 
there  was  a  meeting  convened  by  mem- 
bers of  an  association,  and  that  the  de- 
fendant acted  as  chairman.  There  was 
an  interruption  in  the  gallery  near  to 
the  place  where  the  pliuntiff  was  stand- 
ing, apon  which  the  defendant  said, "  I 
shall  be  obliged  to  bring  those  men  to 
the  front  who  are  making  the  disturb- 
ance. Bring  those  men  to  the  front" 
The  plaintiff  was  making  no  disturb- 
ance, ont,  according  to  his  statement, 
he  was  seized  by  a  man  with  a  white 
ribbon  in  his  coat  and  two  policemen, 
and  dragged  over  some  benches  to  the 
front  part  of  the  gallery,  and  thereby 
injured.  There  was  nothing  to  show 
the  position  or  duty  of  those  who  seized 
him,  or  whether  any  instructions  as  to 
keeping  order  had  been  given  them  by 
the  defendant,  before  the  act  complained 
of: 

Held,  that  there  was  no  evidence  to  go 
to  the  jury  of  any  liability  on  the  part 
of  the  de/endant,  as  there  was  not  the 
ordinary  relation  of  master  and  ser- 
vant between  him  and  those  who 
assaulted  the  plaintiff;  but  only  a  par- 
ticular direction  as  to  a  particular  mat- 
ter, and  that  the  words  used  by  the 
defendant  did  not  authorize  the  officers 
to  act  upon  their  judgment  as  to  who 
were  the  persons  making  the  disturb- 
ance.    Lucas  V.  MaitoTL     379,  382  note. 

See  Nbglioenoe,  245,  248  note. 


MI9DEMEAN0K 
See  CaiMiNAL  Law,  418. 


MISTAKE. 

In  signing  wrong  will  or  paper,  inTalid. 
Ooode  •/  BwU.  478,  475  note. 


MONEY  HAD  AND  RECEIVED. 
See  Baneiluftot,  795. 

MORTGAGE. 
See  Fixtures,  1,  14  note. 

MORTGAGE  FORECLOSURE. 
See  REaAUE,  622,  628  note, 

MURDER. 
See  Criminal  Law,  481. 

N. 

NEGLIGENCE. 

The  pUiintiff  sent  a  heifer  (which  was  pat 
into  a  horse-box)  by  defendants*  rail- 
way to  P.  station.  On  the  arrival  oi 
the  train  at  the  station,  there  being 
only  one  porter  available  to  shunt  the 
horse-box  to  the  siding  from  which 
alone  the  heifer  could  be  delivered  to 
the  plaintiff,  he  was  allowed,  in  order 
to  save  delay,  to  assist  in  shunting  the 
horse-box,  and  while  he  was  so  aseiiii- 
ing  he  was  run  against  and  injured  by 
a  train  which  was  negligently  allow c^i 
to  come  out  of  the  siding.  There  was 
evidence  from  which  the  jury  might 
find  that  the  plaintiff  was  assisting  in 
the  shunting  with  the  assent  of  the 
station-master : 

Held,  that  the  plaintiff  was  not  a  mere 
volunteer  assisting  the  defendants'  ser- 
vants, but  was  on  the  defendants'  prem- 
ises with  their  consent  for  the  purpose 
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of  expediting  the  delivery  of  his  heifer ; 
and  the  defendants  were  therefore  lia- 
ble to  him  for  the  negligence  of  their 
servants.  WrigJU  v.  London^  etc.  246, 
248  note. 

The  Great  Eastern  Railway  Company 
have  a  junction  at  Peterborough,  at 
which  junction  they  receive  from  other 
lines  merchandise  in  truck»  to  the  ex- 
tent of  more  than  20,000  weekly,  to  be 
conveyed  by  them  to  London.  In  the 
course  of  a  journey  from  Peterborough 
to  London,  one  of  these  foreign  trucks, 
laden  with  coal,  broke  down  in  conse- 
quence of  the  fracture  of  an  axle,  and 
caused  the  break-van  to  come  into  col- 
lision with  a  passenger  train,  whereby 
the  plaintifif  (a  passenger)  sustained  in 
jury.  The  truck  in  question  belonged 
to  a  wagon  company,  whose  duty  it 
was  to  keep  it  in  repair.     . 

The  course  of  business  at  Peterborough 
was,  that  every  truck,  before  coming  on 
to  the  defendants'  line  underwent  some 
kind  of  examination  as  to  its  general 
fitness  to  travel.  The  particular  truck, 
when  submitted  to  such  examination, 
was  found  to  have  a  defective  spring, 
and  a  serious  crack  in  one  of  its  mam 
timbers,  and  it  was  accordingly  taken 
into  a  siding,  and  was  detained  there 
four  or  five  days,  for  the  purpose  of 
having  a  new  spring  put  on.  The 
truck  (which  had  not  been  unloaded) 
was  then  sent  on,  with  a  direction 
cluilked  on  it  bv  a  servant  of  the  wagon 
company,  that  it  should  "  stop  at  Peter- 
borough for  repairs  when  empty." 
Upon  a  minute  examination  of  the 
truck  after  the  accident,  it  was  found 
that  the  fore-axle,  which  was  8^  inches 
thick,  had  across  it,  near  the  wheel,  an 
old  crack  an  inch  and  a  quarter  deep, 
and  this  was  admitted  to  have  been  the 
sole  cause  of  the  break-down. 

There  was  conflicting  evidence  as  to 
whether  or  not,  regard  bein^  had  to 
the  extent  of  the  traffic  at  the  junction, 
it  was  possible  to  have  discovered  this 
defect  in  the  axle  by  any  practicable 
examination  at  Peterborough  ;  and  the 
following  questions  were  submitted  to 
the  jury — 1.  Would  the  defect  in  the 
axle  which  was  the  cause  of  the  acci- 
dent have  been  discovered  or  discover- 
able upon  any  fit  and  careful  examina- 
tion of  it  to  which  it  might  have  been 
subjected  ?  2.  Was  it  the  duty  of  the 
defendants  to  examine  this  axle  by 
scraping  off  the  dirt  and  minutely  look- 
ing at  it, — so  minutely  as  to  enable 


them  to  see  the  crack,  and  so  to  prevent 
or  remedy  the  mischief?  8.  If  that 
was  not  their  duty  upon  the  first  view 
of  the  truck,  did  it  become  their  duty 
so  to  do  when,  upon  having  discovered 
the  defect  [i.e.,  in  the  spring  and  in  the 
sole  of  the  truck],  they  ordered  it  to  be 
repaired,  and  it  remained  four  or  five 
days  upon  their  premises  for  the  pur- 
pose? 

The  jury  answered  the  first  question  in 
the  afiirmative  and  the  second  in  the 
negative;  and  to  the  third  question 
'  they  answered — "  It  was  their  duty  to 
require  from  the  wagon  company  some 
distinct  assurance  that  it  had  been 
thoroughly  examined    and   repaired." 

The  learned  judge  thought  the  last  an- 
swer immaterial,  and  directed  a  verdict 
for  the  defendants,  reserving  leave  to 
the  plaintiif  to  move  to  enter  a  verdict 
for  him  for  an  agreed  sum,  if  upon  the 
facts  and  findings  of  the  jury  the  court 
should  be  of  opinion  that  the  defen- 
dants had  been  guilty  of  negligence  : 

Heldy  that  upon  these  findings  the  plaintiff 
was  entitled  to  a  verdict;  for  that, 
although  it  mizht  not  have  been  the 
duty  of  the  defendants  themselves  to 
cause  the  truck  to  be  properly  exam- 
ined and  repaired  upon  its  arrival  at 
Peterborough  junction,  it  was  some- 
body's duty  to  do  it,  and  the  defen- 
dants were  guilty  of  culpable  neglieence 
in  not  satisfying  themselves  that  a 
proper  examination  had  taken  place, 
before  they  allowed  the  truck  to  pro- 
ceed.   Bictiardton  v.  Oreai^EaaUm,  etc. 

848 

See  Attobnet,  666,  669  note. 

CaiiciNAL  Law,  423,  426  noU,  481. 


NON-RESIDENT. 
Bee  Secubitt  roa  Costs,  826. 


NOTICE. 

W.,  the  acting  trustee  of  a  marriage  set- 
tlement, duly  advanced  £2,000,  part  of 
the  trust  funds,  upon  mortgage  of  real 
estate,  of  which  he  took  a  conveyance 
to  himself  and  his  co-trustee,  and  ob- 
tained possession  of  the  title  deeds.  C, 
the  mor^agor,  was  a  client  of  W.,  who 
was  a  solicitor.  Afterwards  W.  firaud- 
ulently  handed  over  all*  the  deeds  to  C. 
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G.  rappreoBed  the  mortgage  deeds,  and  | 
depoaied  the  rest,  in  March,  1866,  • 
with  a  bank  to  secure  his  current 
aoooont^  The  manager  of  the  bank  re- 
quiring a  certificate  of  title,  C.  referred 
him  to  W.,  who  signed  a  certificate,  in 
the  manager's  handwriting,  at  the  foot 
of  the  memorandom  of  deposit:  "  i 
hereby  certify  that  Mr.  C.  lias  a  good 
title  to  the  above  properties,"  for  which 
the  bank  paid  him  a  fee.  In  1868  W. 
became  bankrapt^  wliereapon  the  fact 
of  the  deposit  with  the  bank  was  dis- 
covered by  the  oo-tmstee  and  the  bene- 
ficiaries; and  the  bank  were  informed 
of  the  trustees'  cUtm.  In  1869  C.  died, 
and  the  mortgage  deeds  could  not  be 
found.    In  1878  W.  died. 

On  bill  by  the  beneficinries  and  surviving 
trustee  of  the  settlement  against  the 
bank,  praying  for  a  decUration  that 
the  plaintiib  were  first  mortgagees, 
and  for  delivery  up  of  the  title  dcwds : 

Hdd,  that  by  reason  of  the  fraud  of  W. 
notice  of  the  first  mortgage  could  not 
be  imputed  through  him  to  the  bank, 
and  that  the  bank  were  mortgagees 
for  value  without  notice  of  the  prior 
mortgage. 

Pecree  against  the  bank  for  foreclosure 
amply,  following  Heath  v.  Crealoek, 
without  any  order  for  delivery  up  of 
the  title  deeds. 

Secondary  evidence  of  the  missing  deeds 
having  been  duly  made  and  executed, 
admitted,  and  found  sufficient.  WiaUdy 
V.  Graif.  769,  774  noU. 

When  and  how  far  party  employing  at- 
torney or  counsel  chargeable  with  his 
knowledge.  774  ftote. 

See  Carrier,  141,  162  note. 


NUISANCE. 

A  local  board  of  health  entered  mto  an 
agreement  with  a  sewage  company,  in 
pursaauce  of  which  they  afterwards 
granted  a  lease  to  the  company  of  the 
sewage  works  of  a  town,  and  of  a  plot 
of  land,  for  a  term  of  fourteen  years, 
the  company  covenanting  that  they 
would  during  the  term  keep  the  outfall 
of  the  works,  with  the  engines,  pumps, 
and  apparatus,  in  proper  working  or- 
der, so  as  to  admit  of  the  free  flow  of 
the  sewage  through  the  sewers  com- 
municating with  the  works,  and  so  tliat 


the 

■topped. 
To  a  bill  by  the  kxal  board  i 

j      company,  complaining  that  the 

pany's  works  were  insofficient  to  treat 

j      the  sewage  soGoeasfnlly,  that  they  were 

I  pumping  only  a  portion  of  the  sewagv 
out  ofuie  sewers,  and  were  damming 
up  or  heading  back  the  rendue  in  the 

i  sewers,  so  as  to  be  a  nuisance  to  the  in- 
habiUnts  of  the  town,  and  that  the 
plaintiffs  were  being  threatened  with 
proceedings,  and  prajring  for  an  i»- 
junction  to  restrain  the  defendants  from 
permitting  the  sewage  to  remain  in 
the  sewers,  so  as  to  be  a  nuisance  or 
damage  to  the  plaintiffs,  and  from  dam- 
ming up  or  hauling  back  the  sewage 
in  the  sewers,  the  defendants  demurred, 
on  the  grounds  that  the  court  oonld 
not  superintend  the  proper  performnnce 
of  the  w*rks;  that  the  plainti£&  had 
alleged  no  special  damage ;  and  that  it 
was  not  the  practice  of  the  court  Ui  re- 
strain the  infringement  of  a  public  right 
at  the  suit  of  a  corporation,  exct^t  at 
the  instance  or  in  the  presence  d[  the 
Attorney-General 
Demurrer  overruled;  and  injunction 
granted.   NuntaUm,  etc,  v.  Oeneral,  dc 

664. 

See  HiOHWAT,  682,  684  note. 


ONUS  PROBANDI. 
See  Prkscmption,  672,  676  noU, 


OYSTERS. 
See  FiamERT,  124,  180  note. 


PARENT  AND  CHILD. 
See  Criminal    Law,  423,  426  noU,  431. 
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PAROL  EVIDENCE. 

Of  lost  indictment  admitted  and  held  suf- 
ficient.    Waldy  V.  Oray,  769,  774  noU. 


PARTIES. 

When  Attorney-General  not  necessary. 
Nuneaton^  etc.,  v.  OenercU,  etc.  664 

See  Foreign  Goysbnment,  679,  681  note. 


PARTNERSHIP. 

The  plaintifiJB,  being  the  holders  of  a  joint 
and  several  promissory  note  of  the  de- 
fendant and  H.,  sned  the  defendant  on 
the  note.  The  defendant  pleaded  that 
the  note  was  given  by  him  and  H.  to 
the  plaintifis  on  accoont  of  a  partner- 
ship debt ;  and  that  afterwards  the  de- 
fendant and  H.,  as  partners,  being  un- 
able to  pay  their  debts,  instituted 
proceedings,  which  took  place  under 
ss.  126  and  127  of  the  Bankruptcy  Act, 
1869,  according  to  the  forms  given  in 
the  schedule  to  the  act  as  provided  by 
rule  262;  and,  thereupon,  an  extraor- 
dinary resolution  of  the  creditors  of 
the  defendant  and  H.  that  a  composi- 
tion of  Bs.  ^<L  in  the  pound,  payable  by 
instalments,  should  be  accepted  in  sat- 
isfaction of  the  debts  due  li'om  them 
to  their  creditors  was  passed ;  that  the 
provisions  of  the  composition  became 
binding  on  the  plaintiffs  and  on  all  the 
creditors  of  the  defendant  and  H.,  and 
that  the  debts  due  to  the  plaintiffs  and 
to  all  other  creditors  became  and  were 
satisfied  within  the  meaning  of  ss.  1*26 
and  127  of  the  Bankruptcy  Act,  1869: 

Held,  on  demurrer,  affirming  the  judg- 
ment of  the  court  below  (by  Brett  and 
Archibald,  JJ.,  and  Pollock  and  Am- 
phlett,  BB.;  Kelly,  CB.,  dissenting)  that 
the  acceptance  of  a  composition  on  the 
joint  debt  under  s.  126  was  not  a  satis- 
factidn  of  the  defendant's  separate  lia- 
bility, and,  therefore,  that  the  plea  was 
bad.     Simpson  Y.  ffentiinff.  810 

Articles  for  a  partnership  for  one  year 
contained  an  arbitration  clause.  The 
partnership  was  continued  beyond  the 
year  and  ultimately  dissolved : 

Seld,  that  the  arbitration  clause  was  in 


force,  and  proceedings  in  a  suit  for  ac- 
counts by  one  of  the  partners  against 
the  other  stayed  under  sect.  11  of  the 
Common  Law  Procedure  Act,  1864, 
OiUeU  V.  TTiomton.  630,  687  note. 

On  the  formation  of  a  partnership  it  was 
agreed  that  the  business  should  be  car- 
ried on  at  a  mill  belonging  to  R.,  one 
of  the  partners;  and  R.  was  credited 
in  the  books  of  the  partnership  with 
the  value  of  the  mill.  From  time  to 
tune  sums  were  expended  in  making 
additions  to  and  improvements  in  the 
mill ;  and  in  the  yearly  balance-sheets 
the  mill  was  entered  at  the  original 
value,  ihcreased  by  the  amount  so  ex- 
pended, but  less  a  certain  amount  for 
depreciation ;  and  the  partners  were  al- 
lowed interest  on  the  sums  from  time 
to  time  standing  to  their  capital  ac- 
.  counts : 

Held,  that  in  the  absence  of  any  special 
agreement  the  mill  was  an  asset  of  the 
partnership,  and  that  on  a  sale  of  the 
business,  under  which  the  purchase- 
money  of  the  mill  was  largely  in  ex- 
cess of  its  value  in  the  books,  the  dif- 
ference was  profit  divisible  in  the 
proportions  in  which  the  profits  of  the 
business  were  divisible  at  the  time  of 
the  sale.     Aehiofi  v.  Bobinaon,  686 

An  agreement  dated  in  August,  1864 
(previously  to  the  passing  of  the  act 
28  A  29  Vict.  c.  86),  provided  that  an 
underwriting  account  at  Lloyd's  should 
be  carried  on  in  the  name  of  the  defen- 
dant, and  the  subscription  paid  in  his 
name  ;  that  all  policies,  losses,  and  av- 
erages should  be  signed  and  settled  by 
the  defendant,  or  by  the  plaintiff  as  his 
agent ;  that  the  plaintiff  should  apply 
the  whole  or  such  part  of  his  time  and 
attention  to  the  said  business  as  might 
be  required  for  conductiig  the  same ; 
that  proper  books  of  account  should 
be  kept  oy  the  plaintiff,  he  obtaining 
such  assistance  from  time  to  time  as  he 
might  find  necessary,  subject  to  the  ap- 
proval of  the  defendant;  that  the 
plaintiff  should  be  paid  or  allowed  a 
salary  of  £160  by  the  defendant;  that 
the  profits  should  be  divided  between 
the  plaintiff  and  the  defendant  in  the 
following  proportions,  viz.,  that  the 
defendant  should  be  entitled  to  four- 
fifths  and  the  plaintiff  to  one-fifth ;  that 
if  in  any  one  year  the  business  should 
not  yield  any  profit,  but  a  loss  should 
accrue  to  the  defendant,  then  he  alone 
should  bear  and  pay  the  said  loss,  and 
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the  pbintiff  should  be  entirely  exempt 
from  bearinii^  or  paying  any  part  or 
proportion  thereof,  and  any  profit  aris- 
ing from  the  business  of  an}'  one  year 
should  not  be  set  off  against  or  reduced 
by  the  loss  in  any  other  year ;  and  that 
if  after  the  division  of  profits,  in  any 
■one  year  any  unexpected  claim  or  de- 
mand should  be  made  upon  the  part- 
ners, they  should  advance  and  pay 
their  respective  proportions  thereof, 
nevertheless  so  that  the  plaintiff  be  not 
called  upon  to  pay  any  greater  sum  of 
money  in  respect  of  the  business  of 
any  one  year  than  the  amount  of  the 
sura  he  should  then  have  received  as 
and  for  his  share  of  the  profits  in  re- 
spect of  the  business  for  that  same 
year: 
Meldy  that  the  contract  was  one  of  hiring 
and  service,  and  not  of  partnership. 
Bom  v.  Parkyru.  834,  839  noU. 

When  tS^ving  agent  a  part  of  profits  does 
not  make  him  a  partner.  889  note, 

Sm  Neguoknck,  848. 

Railway  Gompant,  78,  89  fwU, 


PASSENGER'S  TICKET. 
See  Cabehs,  141,  152  noU. 

PATENT. 

An  interim  injunction  will  not  be  granted 
to  restrain  infringement  of  a  patent 
several  years  old  but  never  established 
by  legal  proceedings,  unless  there  has 
been  actuil  user  of  the  patent  for  a  con- 
aiderable  time.  Flvn^txm  v.  Malcolm- 
Moi^  "  691 


PERPETUITIES. 
See  Wills,  207. 

PILOT. 

See  Admiraltt,  292. 


POSSESSION. 

Sufficient  as  against  a  wrongdoer.    Biui- 
wg%  v.  Jvaa,  601 


POWER. 

Per  The  Lord  Chanckllos:  Where  a 
gift  made  under  a  power  is  acoom- 
panied  by  directions  and  conditions 
tUira  viren,  the  gift  wiU  be  valid  and 
the  directions  void. 

Per  Lord  Sklboritr  :  Where  there  is  an 
appointment  authorized  by  the  power, 
but  with  a  superadded  wish,  de«re,  or 
condition,  not  authorized  by  the  power, 
the  appointment  is  valid ;  but  tiie  so- 
peradded  wish,  desire,  or  condition 
necessarily  fails  unless  the  appointee 
elects  to  give  effect  to  it,  which  he  may 
do  without  vitiating  the  appointment. 

A  mere  purpose  or  direction  unwarranted 
by  the  power,  though  it  may  have  ope- 
rated as  a  motive  to  the  appointment, 
will  not  bind  the  appointee. 

A  husband  and  wife,  under  a  power  in 
their  ante-nuptial  contract,  appointed 
that  £25,000  should  be  "  settled  and-be- 
long  to  their  eldest  son,  and  other  mem- 
bers of  their  family  in  succession,  bein^ 
heirs  in  possession  of  their  entailed  es- 
tate": 

Edd,  that  the  eldest  son  and  heir  in  pos- 
session of  the  entailed  estate  was  en- 
titled to  the  £25,000  as  absolute  fiar, 
free  not  only  from  the  fetters  of  the  en- 
tail, but  also  free  from  any  daim  on  the 
part  of  heirs  coming  after  him,  the 
money  as  personalty  not  being  within 
the  entail  statute  of  1865.  MeDomald 
V.  McDonald,  154 

See  Married  Women,  100. 
Sale,  845. 


PRECATORY  TRUOT. 
See  Wnx,  90. 

PREFERRED  STOCK. 
See  Stockholders,  606,  611  note. 
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PRESUMPTION. 

A  tenant  for  life  entitled  beneficii^lly  un- 
der a  will  assigned  her  interests  to 
secure  the  repayment  of  certain  ad- 
vances, and  the  premiums  on  policies 
on  her  life.  At  the  end  of  March,  1866, 
a  small  sum  of  money — usually  paid 
quarterly — was  paid  to  her.  Shortly 
afterwards  she  went  on  a  pedestrian 
tour,  and  had  never  been  heard  of  since. 
The  small  sum  which  became  payable 
at  the  end  of  June  was  never  applied 
for: 

Hdd^  that  the  presumption  was  that  she 
was  dead;  that  on  -the  evidence  she 
could  not  be  presumed  to  have  died  be- 
fore June,  1866 ;  but  that  she  must  be 
taken  to  have  died  soon  after  June,  1866. 
Hickman,  v.  UpMll.  672,  676  noU. 


PRINCIPAL  AND  ACCESSORY. 
See  C&IMI5AL  Law,  418. 

PRINCIPAL  AND  AGENT. 

tiee  Dkuvirt,  781,  786  note, 
Intant,  66,  78  note. 
Mastkr  and  Servant,  379,  882  note, 
NoTiOB,  769,  744  note. 
Stock,  20,  88  note, 

PRINCIPAL  AND   SURETY. 

Held,  by  the  House,  affirming  the  judg- 
ment appealed  from,  that  a  release  to 
the  acceptors  by  the  holder  of  a  bill 
which  had  been  dishonored  and  pro- 
tested, did  not  dischar^retheindorsers; 
the  holder  retaining  the  bill,  and  ex- 
pressly reserving  his  claim  against  any 
oblif^ants  other  than  the  acceptors; 
who,  though  exonerated  by  the  holder, 
continued  still  subject  to  the  claims  of 
the  several  indorsers.  Muir  v,  Craw- 
ford, 138,  141  note. 

PRIVY  COUNCIL. 
See  Appeal,  207. 


PROHIBITION,  WRIT  OF. 

The  defendant  in  an  action  in  the  Lord 
Mayor's  Court  may  obtain  a  writ  of 
prohibition,  notwithstanding  the  16th 
section  of  the  Mayoi^s  Court  of  London 
Procedure  Act,  1867,  which  enacts  that 
"  no  defendant  shall  be  permitted  to  ob- 
ject to  the  jurisdiction  of  the  court  in 
or  by  any  prooee<iing  whatsoever  ex- 
cept by  plea ; "  the  real  effect  of  that 
section  being  only  to  limit  the  modes 
of  objecting  within  the  Lord  Mayor's 
Court  to  ue  jurisdiction.  Jacobe  v. 
Brett.  666 

Office  of  writ  of  and  when  issued.   676 

note. 


PUBLIC  MEETING. 

Rights  of  those  calling  and  holding  and 
remedies  for  disturbance  of.  Lueas  v. 
Maeon.  879,  882  note. 


B. 

RAILWAY  COMPANY. 

By  an  agreement  entered  into  between 
the  directors  of  two  railway  companies, 
the  N.  W.  Co.  was  to  have  running 
powers  over  the  L.  Co.'s  lines,  subject 
to  the  L.  Co.'s  by-laws ;  was  to  be  at 
liberty  to  have  its  own  staff  at  the  L. 
Co.'s  stations,  and  be  allowed  a  reason- 
able sum  for  cartage,  clerkage,  <bc. ;  the 
L.  Co.  was  to  be  at  liberty  to  call  on 
the  N.  W.  Co.  to  carry  passengers  and 
goods  f9r  the  L.  Co.  upon  the  L.  Co\s 
local  lines,  and  both  sets  of  directors 
bound  themselves  to  send  by  each 
other's  lines  all  traffic  not  otherwise 
consigned.  A  chief  consideration  for 
this  RCTeement  was  an  advance  of 
money  Dy  the  N.  W.  directors  to  the 
L.  Co.'s  directors ;  but  no  mention  on 
this  consideration  was  made  in  the 
agreement.  Nor,  though  there  were  in 
the  agreement  provisions  for  referring 
to  arbitration  any  differences  that 
might  arise  as  to  the  agreement,  was 
there  any  mention  of  any  time  for 
which  it  WAS  to  endure,  or  how  it 
might  be  terminated  : 

Ileldf  that  all  the  provisions  of  the  agree- 
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diowed  thai  it  ww  a 
and  not  a  iermiiiaUe  agreement 
tliai,  eoueqnentl  J,  a  notiee  to  I 
Date  it  at  the  end'of  six  monthfl  fram  a 
IB^Tea  time  was  invalid. 

Socfa  an  agreement  appeared  to  be  ao- 
thorixed  by  the  87th  sectioD  of  the 
RaUways  Claosea  Act  of  1845  (8  A  9 
Viet  c.  tif)):  and,  tembU,  that  any  dif- 
ference arising  between  the  two  oom- 
paniee  occamoned  by  any  hardship  feh 
in  the  working  of  the  agreement,  on 
either  nde,  might  be  made  the  snbiect 
of  arbitration  nnder  the  22  A  23  Vict. 
c59. 

An  agreement  of  this  kind  in  no  way  re- 
sembles contracts  of  partnership,  or 
of  hiring  and  service. 

Per  Lord  SnaoR!rK:  An  agreement  de 
futuro,-  extending  over  a  tract  of  time 
which,  on  the  face  of  the  instrument, 
is  indefinite  and  unlimited,  throws 
upon  a  person  alleging  it  not  to  be  per- 
petual, the  burden  of  proving  that  al- 
legation. LiatuUy,  etc,,  y.  London,  de. 
73,  89  note. 

What  tolls  may  be  charged  nnder  special 
Laneoihire,  He.,  r.  Gidlow.  40 


tion  of  the  debtor's  aeaeu.  awi  he  also 
employed  the  dehtors  to  asriet  in  mas- 
aeing  the  bnsineas  at  a  weekly  salary: 

Held,  that  the  eonrt  had  a  fiscrecian  m 
to  allowing  soms  so  eipfailwl,  aad  ths4 
under  the  circmnstaaoes  they  hftd  been 
properly  allowed  : 

Held,  also,  that  the  Btmt&m  of  the  cont 
to  the  eqienditare  ooold  be  given  alter 
it  had  been  made. 

It  is  the  duty  of  a  reeeirer,  whether  ap- 
pointed by  the  ooorl  or  ■nminated  by 
the  creditors,  to  inveeligatie  the  state 
of  the  debtor^s  albira,  aad  inJbrm  the 
creditors  at  their  first  raeetiBg  what 
he  belieres  to  be  the  valne  of  the 
debtor's  aasetSL    Ez  paHe  Ovrdom.  9» 


See  Caudeb,  141,  162  tuU. 

NiouoKifCK  246,  248  iiol^;848. 


RBCErVEB. 


Where  a  receiver  of  a  bankrupt's  prop- 
erty has  been  appointed  by  the  Court 
of  Bankruptcy,  it  is  a  contempt  of 
court  for  the  holder  of  a  valid  bill  of 
sale  of  goods  of  the  bnnlcrupt  to  oust 
the  receiver  from  possession  which  he 
has  taken  of  such  goods. 

The  only  person  who  may  interfere  with 
the  possession  of  a  receiver  is  a  land- 
lord distraining  for  a  year* s  rent 

Any  other  person  who  claims  a  better 
title  than  the  receiver  ought  to  ap- 
ply to  the  Court  of  Bankruptcy  for 
leave  to  enforce  his  rights.  JSt  parte 
Cochrane.  '  802,  809  note. 

A  receiver  and  manager  of  the  property 
and  business  of  traders  who  had  filed  a 
liquidation  petition  was  appointed  by 
the  court  under  rule  260.     Without  ob- 


RELEASE. 
See  PAKTnBflHiP,  Sia 


RELIGIOUS  MEETHrOSL 

Righto  of  those  calling  and  hMing 
remedies  for  distnrbanoe  ot  Lme 
Maaon,  879,  S82 


REMAINDERMEir. 

See  EsTAns  Tail,  729,  741. 
Lboact,  789,  792  noit:, 
LiFx  Estatb,  776. 


RESALE. 

In  order  to  entitle  parties  to  open  the 
biddings  after  a  sale  by  auction  under 
the  court  since  the  passing  of  the  Sales 
of  Land  by  Auction  Act,  1867,  there 
must  be  either  fraud  or  such  miaoon* 
duct  as  borders  on  fraud. 

Consideration  of  the  circumstances  neces- 
sary to  justify  the  presumption  of  soch 
nusoonduct     Delvee  v.  Detwee,  628 
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When  and  upon  what  principles  will  be 
ordered,  and  efiect  thereoC,       628  note. 


RESIDUE. 
See  Seoueitt  for  Costs,  820. 

RESTRAINT  OF  MARRIAGE. 

Bequest  to  hnsband  and  wife  for  their 
lives  and  the  life  of  the  survivor,  with 
a  gift  over  in  the  event  of  the  husband 
surviving  and  marrying  afain : 

Meidf  that  the  attempt^  defeasance  of 
the  husband's  life  interest  was  void  as 
a  condition  subsequent  in  restraint  of 
marriage.    Allen  v.  Jaekeofu  564 

REVERSIONER. 
See  Lbgaot,  789,  192  note, 

REVOCATION  OF  WILL. 
What  amounts  to  and  what  not.  466  note 

RIVERS. 

A  possessory  title  sufficient  against  a 
trespasser  may  be  established  by  per- 
sons claiming  foreshore,  without  pro- 
ducing evidence  sufficient  to  displace 
the  tiUe  of  the  Crown. 

In  a  suit  against  a  trespasser  by  persons 
claiming  title  to  foreshore  and  giving 
evidence  of  acts  of  ownership  in  sup- 
port of  their  title,  it  is  not  open  to  the 
defendant  to  prove  any  acts  of  owner- 
ship by  the  Crown  except  such  as  can 
be  shown  to  have  been  done  with  the 
knowledge  of  the  plaintifib. 

Queen  Elizabeth,  by  royal  letters  patent, 
granted  to  the  Corporation  of  Hastings 
certain  lands  in  and  about  Hastings, 
which  were  liable  to  forfeiture,  as  being 
affected  *by  superstitious  uses,  and  had 
been   previously  concealed,  and  "all 

13  Eno.  Rep.       Ill 


that  her  parcel  of  land  and  her  here- 
ditaments called  the  Stone  Beache  with 
the  appurtenances  in  Hastings  afore- 
said, in  her  said  county  of  Sussex,  and 
all  messua^,  houses,  edifices,  and 
buildings  whatsoever,  with  their  appur- 
tenances, in  and  upon  the  afoqpsaid 
parcel  of  land  called  the  Stone  Beache  ": 

Had,  (1)  that  there  was  no  presumption 
from  the  language  of  the  grant  against 
the  extension  of  the  grant  to  the  part 
of  the  beach  below  high- water  mark ; 
(2)  that  inasmuch  as  it  appeared  that 
the  expression  **  Stone  Beache**  was 
now  applied  to  the  entire  part  of  the 
beach  covered  with  shingle,  which  ex- 
tended below  as  well  as  above  high- 
water  mark,  and  that  the  inferior  boun- 
dary, called  the  "  Stone's  Foot,"  was 
liable  to  vary  according  to  the  state  of 
the  wind  and  tide,  the  whole  present 
foreshore,  whether  now  shingle  or  sand, 
must,  as  against  a  person  not  claiming 
any  title  in  himself,  be  presumed  to  be 
induded  in  the  gprant 

Injunction  mnt^  accordingly  to  res- 
train the  aeposit  of  earth  on  the  sand 
below  the  Stone's  Foot  HagUnge  y. 
JvaU,  501 

See  FisHBRT,  124,  ISO  noU. 


s. 

SABBATa 
See  Sunday,  262. 


SALE. 

When  trustees  may  sell  and  when  power 
to  do  so  does  not  exist.  Carlyon  y. 
TnttcatL  846 

See  RxsALK,  622,  628  note. 


SALVAGE. 
See  Adioraltt,  280. 

SEA* 

See  FisHERr,  124,  ISO  no(e, 
RiVKBS,  601.  * 
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SECONDARY  EVmENCE. 
See  Paeol  Etipencx,  769,  774  noU, 

•  SECURITY  FOR  COSTS. 

Pending  a  reference,  the  plaintiff,  a  for- 
eigner whoee  domicile  was  in  Holland, 
but  who  for  some  years  had  occasion- 
ally resided  at  a  furnished  lodging  in 
London,  went  abroad.  During  hb  ab- 
sence from  this  country,  the  defendant 
obtained  an  order  for  security  for  costs : 
The  court  refused  to  rescind  the  order, 
upon  an  affidavit  that  the  plaintiff  had 
returned  to  England,  and  intended  to 
remain  there  until  the  final  settlement 
of  the  action.    Weetenberg  y.  Mcrtimore. 

S25 


SET-OFF. 

N.  and  C.  were  executors  of  a  will  and 
trustees  of  the  residuary  real  and  per- 
sonal estate  of  a  testator  who  died  in 
1 859.  N.  and  F.  were  tenants  for  life  of 
the  residuary  estate  in  equal  shares.  In 
January,  187H,  C.  was  residing  abroad, 
and  N.,  being  about  also  to  go  abroad, 
gave  to  P.  (the  solicitor  of  the  executors 
and  trustees)  an  authority  on  behalf  of 
both  trustees  to  receive  the  rents  of 
the  real  estate  and  pay  the  out-goin^ 
Under  this  authority  P.  received  tne 
rents ;  and  at  his  death  a  considerable 
sum  was  due  from  him  in  respect 
thereof. 

P.'a  estate  proved  insolvent,  and  the  usual 
creditor's  decree  was  made  for  adminis- 
tration. Subsequently  to  the  decree  F. 
assigned  to  N.  all  F.'s  interest  in  the 
sum  due  from  P. 

N.  was  indebted  to  A.  and  B.  as  trustees 
for  P.  in  a  sum  the  repayment  of  which 
was  secured  by  a  mortgage  of  real 
estate  belonging  to  N. :  and  this  sum 
was  paid  into  court  in  ihe  smt  to  a 
separate  account,  under  an  order  made 
without  prejudice  to  any  question  as  to 
Bet-off.  N.  afterwards  presented  a  peti- 
tion claiming  to  be  entitled  to  set  off 
the  debt  due  from  P.  against  the  mort- 
gage debt,  and  seeking  to  have  the 
amount  of  the  debt  due  irom  P.  paid  out 
of  the  fund  standing  to  the  separate  ac- 
count: 


EM,  thai  as  rcgwda  F.'s  intorai  there 
ooold  be  no  aeUoff,  inasmncli  as  it  was 
not  assigned  to  N.  until  after  the  de- 
cree: 

HM,  also,  that  the  debt  dne  fnwa  P.  being 
either  doe  to  both  trustees  and  ezeca- 
tors,  or  if  doe  to  N.  alone,  doe  to  him 
in  his  character  of  tmstee  and  execo- 
tor,  coold  not  be  set  off  against  a  debt 
due  from  him  individoally.  Middlettm 
T.  PoUock.  588,  695  nste 

See  ADVAXCDfxsiT,  692,  697  note. 


SETTLEMENT. 

The  plaintiff  was  entitled  at  the  time  of 
her  marriaee  to  a  sum  of  money  se- 
cured by  uie  promissory  note  of  her 
brother.  A  deed  of  separation  be- 
tween the  plaintiff  and  her  husband 
was  executed,  in  which  the  plaintiff's 
brother  covenanted  that  he  would  hold 
the  money  upon  trust  for  the  wife  and 
husband  successively  for  life  and  then 
for  the  child  of  the  marriage.  The  hus- 
band and  wife,  after  separation,  re- 
turned to  cohabitation,  and  the  husband 
became  bankrupt : 

Held,  upon  demurrer  to  a  bill  by  the  wife 
and  child  to  have  the  money  held  upon 
the  trusts  of  the  separation  deed,  or  to 
be  declared  entitled  to  an  equity  for  a 
settlement,  that  as  the  deed  contained 
provisions  beyond  the  purview  of  a 
mere  separation  deed  it  could  be  sup- 
ported as  a  valid  settlement,  and  that 
the  brother  having  by  the  deed  made 
himself  a  trustee  of  the  legal  debt,  it 
became  subject  to  the  wife's  equity  to 
a  settlement.  Demurrer  ovemQed. 
Rx^  V.  AUUffu  488 


SEWERa 
iSwNuiBAKOi,  664. 

SHERIFF. 

Held^  that  the  sheriff  of  the  ckAohj  was 
liable,  without  proof  of  malice  or  want 
of  probable  cause,  in  an  action  for  a 


DTOEX. 


888 


false  retam  of  rescue  made  by  him 
upon  a  writ  of  eapitu  ad  rettpandendum^ 
for  the  damage  which  resulted  to  the 
plaintiff  therefrom.  Such  return  was 
conclusiTe  at  that  stage  of  the  proceed- 
ings as  to  the  truth  of  the  alleged  res- 
cue by  the  plaintiff,  whom  it  rendered 
liable  to  attachment  for  a  contempt  of 
court  without  being  allowed  to  show 
that  the  facts  returned  were  untrue; 
and  constituted  a  misfeasance  by  a 
public  ministerial  officer  in  the  dis- 
charge of  his  duties.  Brasyer  y.  Meic- 
Uan,  222 


SOVEREIGN,  INDEPENDENT. 
See  Fo&KiQN  GoYXBiniBNT,  679,  681  note, 

SPECIAL  DAMAGES. 
Bee  HiOHWAT,  682,  684  note. 

SPECIFIC  LEGACY. 
See  Lbgaot,  814. 

SPECIFIC  PERFORMANCE. 

A.,  a  tenant  in  possession,  filed  a  bill 
aeainst  B.  for  the  specific  performance 
oi  a  parol  agreement  for  a  lease  of 
thirty  years.  A.  had  contracted  to  sub- 
let, and  his  sub-lessee  «had  expended 
money  m  alterations  and  repairs  with 
the  knowledge  and  approval  of  B. : 

Held  (reversing  the  decision  of  the  County 
Court  judge),  that  the  outlay  by  the 
sub-lessee  was  as  much  a  part  perform- 
ance of  the  agreement  as  if  made  by 
A.,  who  was  tnerefore  entitled  to  spie- 
cific  performance.  WUUame  v.  Evans. 
490,  600  note. 

Upon  the  sale  of  an  estate  one  of  the  con- 
ditions was  that  the  title  to  the  benefi- 
cial ownership  should  commence  with 
the  will  of  A.  C,  and  the  purchaser 
must  assume  that  A.  G.  was  at  his 
death  beneficially  entitled  to  the  prop- 


erty in  fee  simple  free  from  incum- 
brancea  A.  C.  nad  contracted  before 
his  death  for  the  purchase  of  the  prop- 
erty, but  it  was  not  till  many  years 
after  his  death  that  the  title  was  made 
out,  the  property  conveyed,  and  the 
purchase-money  paid: 
Held,  that  the  purchaser  was  not  bound 
by  the  condition  of  sale,  and  the  ven- 
dor declining  an  open  reference  as  to 
title,  his  biU  for  specific  performance 
was  dismissed  with  costs.  Harnett  v. 
Baker.  698 

A  landowner,  through  whose  land  a  rail- 
way company  proposed  to  pass,  agreed 
in  May,  1864,  to  withdraw  his  opposi- 
tion to  their  bill  on  the  terms  that  the 
company  would  vary  the  course  of  their 
line  and  make  certain  bridges,  works, 
and  approaches.  The  company  gave  a 
notice  to  treat,  and  on  the  20th  of 
March,  1867,  they  went  into  possession. 
On  the  27th  of  May  a  further  agreement 
was  come  to  that  the  company  should 
pay  £2,260  for  purchase-money  and 
compensation,  and  should  construct  the 
bridges  askew  according  to  an  agreed 
plan. 

The  company  constructed  the  line  as 
agreed  upon,  but  did  not  complete  the 
works,  nor  pay  the  purchase-money, 
nor  the  interest,  thoue^h  completion  of 
the  works  was  demanded  in  July,  1868, 
and  payment  of  interest  in  December, 
1868. 

On  the  6th  of  February,  1869,  a  substi- 
tuted agreement  was  made  between  the 
landowner  and  the  company,  whereby 
it  was  agreed  that  an  estimate  should 
be  made  by  the  compan3r's  engineer  of 
the  cost  of  completing  the  road,  and 
submitted  to  A,  the  landowner's  agent, 
"  for  approval ;  in  case  of  difference  the 
amount  to  be  determined  by  B. ;"  the 
amount,  "  when  agreed  or  determined," 
to  be  pdd  to  the  landowner,  "  in  dis- 
charge of  all  obligations"  as  to  the 
road;  and  "the  purchase  to  be  com- 
pleted forthwith." 

In  December,  1871,  A.  died ;  and  in  May, 
1872,  the  company,  for  the  first  time, 
sent  in  an  estimate  for  the  cost  of  com- 
pleting the  road.  The  purchase  had 
not  been  completed,  ana  neither  the 
purchase-money  nor  any  interest  had 
been  paid.    B.  was  living : 

Hdd^  that  the  submission  of  the  estimate 
to  A.  for  approval  was  of  the  essence 
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of  the  agreement  of  the  6th  of  Febni- 
ary,  1869 ;  and  that,  inasmach  as  by 
bia  death  the  agreement  was  incapable 
of  being  performed  in  the  manner  and 
form  therein  specified,  the  court  ooold 
not  enforce  p<*rformAnce  of  it. 

Specific  performance  decreed  of  the  works 
according  to  the  agreements  of  1864 
and  1867. 

The  company  was  ordered  to  pay  interest 
on  the  purchase-money  from  the  date 
of  their  taking  possession ;  but  no  in- 
quiry was  directed  as  to  damages. 
Plrik  y.  Midland  Railway.  651 

66Sfio^ 

Bee  Consideration,  782. 


STAY. 

It  is  the  duty  of  the  clerk  of  the  petty 
bag  office  in  the  Court  of  Chancery 
not  to  seal  a  writ  of  error  in  cases  of 
misdemeanor  until  the  Attorney-Gen- 
eral has  issued  his  fiat. 

The  plaintiff  having  been  convicted  of  a 
misdemeanor,  prepared  a  writ  of  error, 
and  requested  the  clerk  of  the  petty 
bag  office  to  seal  it  in  pursuance  of 
12  <b  18  Vict  c  109,  a.  88.  The  clerk 
having  refused,  on  the  ground  that  the 
Attorney-General  had  not  issued  his 
fiat,  the  plaintiff  brought  an  action 
against  the  clerk  claiming  damages  for 
the  refusal,  and  a  mandamus  to  com- 
pel the  clerk  to  seal  the  writ : 

Udd^  that  the  action  must  be  sta^-ed,  as 
being  frivolous  and  vexatious,  and  an 
abuse  of  the  process  of  the  court  Cax- 
tro  V.  Murray.  358 

See  FouEiON  Govbrnmxnt,  679,  681  note. 


STOCK. 

A  certificate  of  shares  is  merely  a  solemn 
afiirmiition  under  the  seal  of  the  com- 
pany that  a  certain  amount  of  stock 
stands  in  the  name  of  the  individual 
mentioned  in  the  certificate. 

It  is  the  duly  of  a  person  receiving  as 
an  equitable  mortgage  of  railway  stock, 
the  certificates  of  the  shares  thereof,  to 


inquire  what  is  tiie  real  position  of  tlie 
person  pretending  to  mortgage  it,  for 
if  such  person  hi2  only  the  legal  title 
by  haying  the  certificates  in  his  pos- 
session, but  is,  in  truth,  merely  the  trus- 
tee for  another,  the  equitable  mort- 
gagee will  be  unable  to  enforce  hia 
claim  in  opposition  to  the  original  ces- 
tui quetrttat. 

Per  Thx  Lord  Chanckllor  :  In  order  to 
take  away  a  pre-existing  equitable  title, 
something  tangible  and  distinct,  hay- 
ing the  strong  and  grave  effect  of  pro- 
ducing such  a  result,  must  be  cleariy 
proved  to  have  taken  place.  Tlie  bur- 
den of  such  proof  lies  on  the  person 
seeking  to  affect  the  previous  equitable 
tiUe. 

H.,  a  banker,  was  the  banker  of  a  rulway 
company,  he  was  also  one  of  its  direc- 
tors. Lnder  certain  business  arrange- 
ments of  the  company  he  was  oitmstod 
with  the  possession  of  certificates  which 
represented  shares,  and  those  shareti 
he  held  as  trustee  for  the  company ;  he 
converted  the  shares;  the  convermon 
was  noticed ;  he  gave  an  explanation, 
replaced  the  shares,  and  continued  to 
hold  the  certificates  as  before,  and  stood 
on  the  register  as  the  apparent  owner 
of  them.  He  borrowed  money  of  R., 
and  deposited  the  oertificates  with  R., 
who  held  them  for  some  time,  and  died 
without  having  taken  any  step  to  be 
registered  as  the  owner  of  the  shares. 
R.'s  widow  and  executrix  api^ed  to  be 
registered  as  the  owner ;  her  iqjplica- 
tion  was  refused.  She  moved  for  a 
mandamus  to  compel  registration,  the 
Court  of  Queen's  Bench  refused  the 
mandamus.  The  Exchequer  Chamber 
reversed  tliat  decision  and  ordered  it 
to  issue.     On  appeal  to  this  House : 

Hdd^  that  this  was  the  ordinary  case  of  a 
trustee  abusing  his  trust;  that  if  R. 
had  made  proper  inquiries  he  would 
have  found  that  H.  was  only  a  trustee ; 
that  negligence  sufficient  to  affect  their 
equitable  title  could  not  be  imputed  to 
the  directors  and  the  company,  and 
that,  consequently,  the  equitable  title 
*of  R.  could  not  prevail  against  the  ear- 
lier equitable  title  of  the  company. 

Per  Thb  Lord  Chancellor  :  Whether  a 
transfer  of  shares  in  a  company  can 
or  cannot  be  made  without  the  produc- 
tion of  the  certificates  of  the  shares,  is 
a  matter  entirely  within  the  discretion 
of  the  directors.  /Schropshire^  etc.,  y. 
77i«  Queen.  20,  S8  n&te. 
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STOCKHOLDERS. 

W.  A.  R.  purchased  shares  in  a  company, 
and  paid  for  them,  but  took  a  receipt 
and  signed  the  transfer  deed  as  trans- 
feree in  the  name  of  F.  W.  R.,  his  son; 
and  the  shares  were  registered  in  the 
name  of  F.  W.  R.,  who  was  then  and 
still  is  a  minor. 

Upon  the  company  being  wound  up,  and 
the  name  of  F.  W.  R.  being  placed  on 
the  list  of  contributories : 

Heid,  that  the  register  of  members  and 
list  of  contributories  must  be  rectified 
by  substituting  the  name  of  W.  A.  R. 
for  that  of  F.  W.  R.  on  both.  JUchard- 
ton's  Case,  628 

A  company  having  power  to  increase  its 
capital  to  such  amount  and  upon  such 
terms,  and  either  with  or  without  spe- 
cial privil^es  or  preferences  to  the 
holders  of  the  shares  in  such  increased 
capital,  as  they  should  deem  ejcpediont, 
raised  further  capital  by  the  issue  of 
preference  shares  entitled  to  a  prefer- 
ential interest  of  10  per  cent  per  an- 
num ;  the  amount  of  such  shares  to  be 
repaid  on  six  months'  notice  with  26 
per  cent,  bonus,  such  payment  of  inter- 
est, repayment,  and  bonus  to  take  place 
before  any  dividend,  interest,  or  other 
money  was  payable  to  the  original 
shareholders.  The  company  was  wound 
up,  and  after  payment  of  debts  there 
remained  a  surplus  for  distribution: 

Edd,  that  the  company  had  conferred  a 
preference  as  to  capital,  as  well  as  divi- 
dend, upon  the  new  shareholders,  and 
that  they  were  entitled  to  the  surplus 
assets  in  priority  to  the  original  share- 
holders. Matter  of  Bcuiffor,  ete.,  SlaU 
Co.,  606,  611  noU, 

See  Stock,  20,  88  w^ 


STREET. 
Bee  HiOHWAT,  682,  684  noU, 

SUNDAY. 

The  defendants,  a  company  incorporated 
by  an  act  of  Parliament,  are  the  owners 
of  the  Brighton  Aquarium,  a  building 


which  consists  of  chamberB  below  the 
level  of  the  ground,  and  a  terrace 
above.  The  •  chief  part  is  used  as  an 
Hquarium,  filled  with  glass  tanks  for 
the  exhibition  of  marine  fish  and  ani- 
mals. There  is  also  a  reading-room, 
with  newspapers,  and  a  restaurant  and 
dining-hall,  and  eonsfrvatories.  The 
whole  is  open  to  the  public  on  Sunday 
on  the  payment  of  6rf.  each  person.  A 
band  plays  sacred  music  on  the  even- 
ings of  Sunday,  and  programmes  are 
issued,  stating  what  music  the  band 
will  play,  and  at  what  time  the  fi.sh 
will  be  fed.  An  action  having  been 
brought  against  the  defendants  to  re- 
cover a  penalty  under  21  Geo.  8,  c.  49, 
8.  1,  for  Keeping  open  a  place  of  enter- 

•  tainment  and  amusement  on  the  Lord's- 
day  or  Sunday: 

Hdd,  that  the  aquarium,  under  the  above 
circumstances,  was  a  place  of  entertain- 
ment and  amusement  within  the  statute. 
Terry  v.  BrighUm,  etc.  262 


SURETY. 
See  Pkinoipal  asd  Suanr. 


TAIL,  ESTATES. 
See  E0TATK8  Tail,  729,  741. 

TENANTS  IN  COMMON. 

It  is  not  destructive  waste  for  a  tenant 
in  common  of  a  coal  mine  to  get,  or  to 
license  another  to  get,  the  coals,  he, 
the  working  tenant,  not  appropriating 
to  himself  more  than  his  share  of  the 
proceeds. 

The  plaintiff,  a  tenant  in  common  of  a  coal 
mine  had  notice  of  a  negotiation,  which 
was  followed  by  a  lease  for  three  years 
(in  which  he  did  not  join)  by  his  two 
co-tenants,  dated  in  December,  1866, 
of  two  undivided  thirds  of  the  coal 
with  license  to  work  the  coal.  Under 
this  license  some  coal,  but  considerably 
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leas  than  two-thirds  of  the  whole,  was 
raised,  and  one-third  of  the  royalty  was 
kept  by  the  licensee  for  the  plaintiflf. 
A  negotiation  for  a  further  license  was 
on  foot,  when,  in  October,  1872,  the 
plaintiff  filed  the  bill  against  his  co- 
tenants  and  the  licensee,  praying  for 
an  inquiry  as  to  the  value  of  the  coals 
raised ;  and  an  account  against  all  the 
defendants  as  trespassers;  for  an  in- 
junction and  receiver;  and  for  dam- 
ages : 
HeMy  that  the  working  was  not  a  trespass ; 
and  the  plaintiff  electing  to  dbmiss  the 
bill  with  costs  against  his  co-tenants, 
decree^  without  costs,  against  the 
licensee  for  an  account  of  the  value  at 
the  pit's  mouth  of  the  coal  raised,  less 
costs  of  getting  and  raising^,  and  for' 
payment  of  one-third  to  plamtiff.  Job 
V.  PoU(m.  680,  644  note. 

Bights,  and  remedies  of  as  between  each 
other  and  as  against  third  persons. 

644fiofe. 


Bee  RivxBS,  SOI. 

Spkoifio  PKuroRXAircB,  598. 


TOLLa 

What  tolls  railway  company  may  charge 
under  special  clauses.  LatioaiUre,  etc., 
Y.  Oi4ihw,  40 


TRESPASS. 

See  MASTut  and  SsavAur,  879,  882  note. 
Bivsfts,  501. 


TRUST,  PRECATORY. 

See  PowxR,  154. 
Will,  90. 


TRUST  AND  TRUSTEES. 
When  a  purchase  irom  trustees  is  bona 


fid/e  and  when  liable  to  ceetwi  que  trtal 
and  how  far  bound  to  see  that  trustee 
properly  applies  funds.  595  note. 

When  and  how  far  trust  fund  may  be 
levied  on  for  personal  debt  of  trustee. 
596Mote. 

A  testator  by  his  will,  dated  in  1858, 
gave  all  his  real  and  personal  estate  to 
trustees  upon  trust  out  of  the  proceeds 
of  his  personal  estate,  or  if  and  so  hr 
as  the  same  should  be  insuflScient  then 
out  of  the  proceeds  of  his  real  estate, 
to  pay  his  debts ;  and  as  to  a  certain 
house  belonging  to  him,  to  permit  his 
widow  to  occupy  it  during  widowhood, 
and  on  her  second  marriage  or  death  to 
sell  the  same. 

The  usual  decree  for  administration  was 
made  by  the  court,  and  the  Chief  Clerk 
found  that  all  the  debts  had  been  paid 
out  of  the  persona]  estate.  By  an 
order  subsequently  made  on  ftuther 
consideration  of  the  cause,  it  was  or- 
dered (with  the  consent  of  the  widow, 
who  was  still  livins^),  that  the  said 
house  should  be  sold;  and  a  oontnct 
for  sale  was  entered  inta  The  pur- 
chaser having  objected  that  a  good  title 
could  not  be  made : 

Hddt  that  the  trustees  had  no  power  of 
sale,  and  that  the  objection  was  valid. 
Carlyon  v.  TruecotL  845 


See  Bankruftot,  795. 

DnuBCTOBS,  745,  756  note, 
HusBAin)  AND  Wife,  880,  888  noU. 
Married  Women,  825. 
Stock,  20,  88  noie^ 
Wills,  207. 


TRUSTEES  OF  CORPORATIONS. 

Bee  DiRSOTORS,  278,  287  note,  746,  756 
note. 


ULTRA  VIBB8. 
See  Directors,  745,  756  noU. 
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UNBORN  CHILDREN. 
Bee  FoBMXB  Suit,  716,  719  note, 

UNCERTAINTY. 
See  WiLLR,  207. 


VEXATIOUS  SUIT. 

May  be  9tayed   on  motiOD.     Caett'o  ▼. 
Murray,  868 


VOLUNTARY  PAYMENT. 
See  DnuESS,  40,  52  note. 


WAIVER. 

Tlie  court  will  not,  npon  at)p6al  from  a 
County  Conrt,  entertain  an  objection 
which  is  not  raised  in  the  cilse  settled 
by  the  Connty  Court  jddge.  Williams 
Y,  Evans,  490 

See  DiSTRBSBi  871. 


WASTE. 

See  IvJUNOTXoN,  690  note. 

Lamdlobd  and  TknaItt,  681,  690  note. 


WAY. 

Bee  Appvbtbnant,  296. 

WILL. 

The  word  "children"  in  a  will  means 
prima  facie  **  Intimate  children,"  as 
much  so  as  if  the  word  "  legitimate " 
had  been  introduced  before  it 


Where,  therefore,  a  person  who  had  two 
illegitimate  children  by  a  certain  wo- 
man, married  her,  and  the  day  after  his 
marriAge  made  a  will  in  which,  after 
leaving  her  his  real  and  personal  prop- 
erty for  life,  he  said,  "  I  leave  her  at  , 
liberty  to  direct  the  disposal  of  the 
property  amongst  oiir  children  by  will 
at  her  death  in  such  manner  as  she 
shall  think  fit,  and  should  she  make  no 
will  I  desire  that  the  property  existing 
at  her  death  shall  be  divided,  as  far  as 
it  may  be  practicable  to  do  so,  equally 
between  my  children  by  her  .*"  and  had 
not  any  child  bom  after  the  date  of  the 
will;  but  lived  for  some  time  after 
making  it,  and  always  treated  the  two 
illegitimate  children  as  his  own  chil- 
dren: 

Edd,  that  the  real  and  personal  estate  of 
the  testator  was,  subject  to  the  interest 
given  to  the  widow  for  her  life,  undis- 
posed of  by  the  will 

The  costs  were  ordered  to  be  paid  out  of 
the  estate.    Lorin  v.  Dorin,      90  100 

note. 

Of  married  woman  does  not  pass  after 
acquired  propert  or  property  which 
subsequently  vests.     Willoek  fi  N<Me, 

100 

A  testatrix,  after  appointing  foui^  ex- 
ecutors, made  over  to  them  by  her 
will  "as  such"  all  her  property  and  ef- 
fects, "  but  in  trust  always  for  the  pur- 
poses hereinafter  mentioned ; "  and 
after  directing  them  to  preserve  cer- 
tain houses  as  a  family  house,  and  giv- 
ing certain  specific  bequests,  disposed 
of  the  residue  of  her  estate  as  follows : 

"As  regards  the  remainder  of  my  real 
and  personal  property  of  what  kind 
soever,  not  alreaoy  disposed  of,  I  di- 
rect that  my  executdrs  shall  receive 
and  collect  the  same  from  all  persons 
whatever,  and  in  such  manner  as  to 
them  may  seem  proper,  and  I  direct 
that  they,  their  heirs,  successors,  rep- 
resentatives, or  descendants,  may  ap- 
ply and  distribute  the  same,  all  circum- 
stances duly  considered,  in  such  manner 
and  to  such  parties  as  to  them  may  ap- 
pear just:" 

Hdd^  that,  according  to  the  true  con- 
struction of  the  above  clause,  there 
was  no  absolute  gift  to  the  executors  as 
individuals.  The  residue  was  not  sev- 
ered from  the  trust  with  which  the 
testatrix  had  clothed  all  her  property 
in  the   hands  of  her  executors,   but 
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fllthooeh  a  trust  was  intended  to  be 
created,  it  failed  for  want  of  adequate 
expression  of  it 

A  gift  "  of  the  upper  story  of  four  speci- 
fic houses  or  shops,  to  be  occupied  by 
the  several  members  and  descendants 
of  K.  S.  C.  and  L.  K.  W.  as  already 
proposed ; "  i.  e.,  as  the  context  showed, 
as  a  family  house  for  the  use  of  two 
separate  families,  hdd  to  be  void  for 
uncertainty,  and  as  denoting  an  inten- 
tion to  create  a  perpetuity. 

A  devise  of  "  two  plantations,  in  which 
tlie  graves  of  the  family  are  placed, 
to  be  reserved  as  the  family  burying 
place,  and  not  to  be  mortgaged  or 
sold,"  is  void  as  a  devise  in  perpetuity. 

A  direction  "that  a  house  for  performing 
religious  ceremonies  to  my  late  hus- 
band and  myself  be  erected "  is  void ; 
such  a  devise  being  in  perpetuity,  and 
not  for  a  charitable  use. 

The  law  of  England  must,  having  regard 
to  the  Royal  Charters,  of  1807,  1826 
and  1865,  be  taken  to  be  the  law  of 
Penang  so  far  as  it  is  applicable  to  the 
circumstances  of  the  place,  and  modified 
in  its  application  oy  these  circum- 
stances. English  statutes,  therefore,  in 
their  nature  inapplicable  to  Penang 
are  not  introducea  along  with  the  gen- 
eral law  of  England. 

The  rule  however  which  prevails  in  Eng- 
land as^nst  perpetuities,  which  ex- 
ists independently  of  statutes,  and  is 
founded  upon  public  policy,  is  part  of 
the  law  of  the  colony ;  so,  also,  the  ex- 
ception to  that  rule  which  exists  in 
favor  of  charitable  uses,  passes  with 
the  rule  into  the  said  law.  Yeap  Cheap 
Neo  V.  Oiig  Cheng  Neo.  207 

The  testator  in  the  beginning  of  his  will 
disposed  of  certain  leasehold  houses  in 
trust  for  the  benefit  of  his  children. 
Tlie  words  of  the  description  of  one  of 
such  houses  were  struck  through  by  a 
pen,  and  the  deceased's  signature,  but 
not  those  of  the  witnesses,  was  placed 
near  such  alteration.  At  the  end  of  the 
will  a  clause  was  interlined,  by  which 
testator  bequeathed  the  same  house  to 
his  trustees  for  the  sole  benefit  of  his 
wife.  Under  the  signatures  of  the  de- 
ceased and  the  witnesses  at  the  termi- 
nation of  the  will  a  memorandum  was 
added  to  the  effect  that  the  above  words 
were  struck  out  for  the  benefit  of  testa- 
tor's wife.  This  memorandum  was 
signed  by  the  deceased  and  attested  by 
the  witnesses : 


Heldf  that  the  memorandum  referred  to 
both  alterations,  the  obliteration  and 
interlineation,  and  that  the  will  so  al- 
tered should  be  admitted  to  probate. 
Maiter  of  Treeby,  463, 465  mofe. 

Where  there  is  no  formal  attestation 
clause  to  a  teslainentary  paper,  and 
no  affirmative  evidence  that  at  the 
time  of  execution  the  deceased^s  name 
was  on  the  paper,  the  mere  production 
of  it  to  witnesses  with  a  request  that 
they  will  sign  it  as  a  paper,  is  not  in 
itself  sufficient  to  justify  the  court  in 
drawing  the  inference  that  it  was  al- 
ready signed  by  tlie  deceased.  F^9eher 
v.  Fcphmn,  469 

The  deceased,  who  resided  with  her  sis- 
ter, prepared  two  wills  for  their  respec- 
tive execution.  Tlie  legacies  in  each, 
and  the  (^position  of  the  residue  were 
almost  identical,  and  in  either  case  a 
life  interest  was  given  to  the  survivor 
in  the  bulk  of  her  sister's  property. 
The  deceased,  in  mistake,  executed  the 
will  prepared  for  her  sbter. 

The  court  held  that  the  deceased  did  not 

know  and  approve  of  the  contents  of 

the  document  she  executed,  and  refused 

probate  of  it     Goods  of  Hunt,    478, 

476Mofe. 

Gift  by  will  in  the  words,  "  I  gdve  to  my 
dear  sister  A.  M.  D.  the  interest  of 
£4,500  money  in  the  funds  for  her  ab- 
solute use  and  beneBt;"  followed  by 
specific  gifts  to  the  same  legatee  and 
the  words  **  and  at  her  decease  to  M. 
A.  H.,  the  funded  property  to  H.  Y." 
The  testatrix  had,  at  the  date  of  her  will, 
an  absolute  interest  in  about  £4,000  con- 
sols in  the  names  of  trustees: 

Held,  a  specific  gift  of  the  £4,000  consols 
for  the  benefit  of  the  {lister  for  life,  with 
a  gift  over  to  U.  Y.  absolutely. 

Gift  of  "  any  small  balance  remaining  in 
the  bank  after  payment  of  my  funeral 
expenses." 

The  testatrix  had,  at  the  date  of  the  will, 
a  balance  of  £480  at  her  bankers,  which 
had  increased  to  the  amount  of  £1,378 
Off.  li)d.  at  her  death  :  • 

Held,  that  the '  whole  balance  passed. 
Pagey,  Young.  476 

Devise  of  freeholds  and  copyholds  to  A. 
and  B.,  to  hold  the  same  to  A.  and  B., 
their  heirs,  executors,  administrators, 
.  and  assigns,  upon  trust  during  the  life 
of  J.  to  receive  the  rents  thereof  and 
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pay  the  same  to  J.  for  life,  or  other- 
wise to  permit  J.  to  receive  them ;  fol- 
lowed by  a  devise,  after  J.*s  decease,  to 
the  use  of  the  heirs  of  his  body.  The 
•testator  appointed  A.,  B.,  aad  J.  execu- 
tors of  his  will,  and  declared  that  the 
receipts  of  his  said  trustees  and  execu- 
tors for  any  money  payable  under  the 
will  should  be  a  sufficient  discharge  to 
any  person  paying  the  same : 

Held,  that  J.  took  a  legal  estate  tail  in 
the  freeholds,  and  an  eouitable  estate 
for  life  in  the  copyholds.     BtUker  v 

'  White.  "^^  70i 

Devise  on  condition  shall  not  sell  ex- 
cept to  particular  person,  eta  Matter 
ofMaeleay.  719,  726  note. 

Bequest  of  residue,  the  interest  thereof 
to  be  paid  to  C.  and  J.  equally  for  their 
lives,  and  "  at  their  death  "  the  princi- 
pal to  be  divided  between  the  children 
.of  C.  and  J.: 

JBTtfW,  that  the  words  "at  their  death" 
meant  "  at  their  resj^ective  deaths,"  and 
that,  on  the  death  of  C,  the  moiety  to 
the  interest  of  which  C.  had  been  en- 
titled became  divisible  amoni?  his  chil- 
dren.    WHUy.  Wills.  842 

See  EsTATSS  Tail. 

EzKcuToas  AND  Admuhbtratobs. 
LsoACT,  814. 
Life  Estate,  115. 
Mabbied  Women,  100,  825. 
Restbaint  op  Mabbiage,  664. 


WITNESS. 
^  Cbdonal  Law,  416. 

WORDS. 

"At  their  death," 

"  Children,  our,"  when  means  only 

mate, 
"Death,  at  their," 
"Die  without  issue," 
"  Die  leaving  issue," 
"  Issue,  die  without," 
"  Issue,  die  leaving," 
"  Our  children,"  when  means  only 

mate, 
"  Place  of  amusement," 
"  Place  of  entertainment," 


842 

leg^ti- 

90 

842 

741 

V41 

741 

741 

legiti- 

90 

262 

262 


WRIT  OF  ERROR. 

Not  a  matter  of  right  in  misdemeanors. 
.  Castro  Y.  Murray.  868 


WRIT  OF  PROHIBITION. 
See  Pbohibition,  Wbit  of,  666,  675  note, 

WRONGDOERS. 
See  D1BEOTOB8.  745,  766  note. 


13  Eng.  Rep. 
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